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APPLICANTS' OPPOSITION TO CASE's
MOTION TO COMPEL
(CPRT Checklists)

Introduction

This is the third *ime CASE has raised the issue of
in-process discovery of CPRT materials.

On September 4, 1985, CASE filed a request for the
production of documents. Amongst the documents
requested were the in-process workpapers of the group
of experts whom the Applicants have retained to assess

and render an opinion to management and counsel about
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Now, some four months after the pre-hearing conference

and two months since the Board's prior order, CASE wishes
to revisit this same gquestion. CASE offers nothing new,
but rather resurrects two assertions. The first is that
whatever further disruption might be effected by having to
make a production for CASE should be disregarded because
there is already disruption caused by the Staff's
continuing inspection and audit activities at the CPSES
site, which include audits and inspections of CPRT. The
second argument is that CASE has a "critical need" for the
documentation, not for the purpose of preparing for
litigation of any issue before this Board, but for the
purpose of formulating extra-record comments to the NRC
Staff (on an issue on which, in fact, the Staff has not
invited comments). This third attempt at in-process! CPRT

discovery should fare no better than its predecessors.

!At the risk of repetition, we point out that this
present issue involves the timing of the production of
checklists, not their production vel non. <The Applicants
have previously stated that the CPRT Working Files for
each ISAP will be offered to CASE for inspection and
copying as the ISAP's Results Report is published. The
CPRT Program Plan (section III(J), page 12 of 45 (Rev. 3))
provides specifically that Working Files are required to
contain "[cjopies of procedures or checklists .tilized in
the performance of inspections."







II. Unavoidable Disruption Attributable to Staff
Audits and Inspections Does nct Warrant the
Sanction of Additiocnal, Avoidable Disruption

CASE argues that Staff activities involving the
auditing and inspection of CPRT activities, and the
constituent review by the Staff of at least some of the
documents (or prior versions thereof) that CASE seeks
production of, somehow vitiates any concern about
further disruption. This argument is without basis.
The NRC Staff has statutory and regulatory duties that
CASE does not have, and the Staff has statutory and
regulatory powers of inspection that probably deny the
Applicants the power to foreclose Staff inspection of
in-process CPRT activities. See 10 C.F.R. § 50.70.
Assuming that in the process the Staff has caused some
disruption of CPRT, it simply makes no sense toc assert
that therefore it doesn't matter if CASE were to cause

some more. 3

3Note that CASE is not asserting that the Staff
requested and received copies of things, and therefore
a copy of the copies should be made for CASE; any
document that was supplied to the Staff is available to
CASE from the Staff (and has, insofar as we are aware,
already been provided to it by the Staff). What CASE






designed only to ensure that, by attempting to
compromise where feasible, the Applicants would not be
prejudiced by attempts to argue waiver or by follow-up
requests.® This time, however, CASE declined to accept
the conditions and it therefore rejected the offer of
these checklists informally. One presumes that the
motion that followed is de facto an attempt to invoke

the Board's arbitration of an offer of compromise.

The three conditions were: "First, that our
providing informal in-process CPRT discovery will not
be used to support any attempt at reconsideration,
modification, or other adjustment of the Licensing
Board's ruling on that subject of November 12, 1985;
second, that we are not in a position to keep these
documents current, in the event of any :revisions or
mocdifications; and third, that CASE will engage in no
'follow-up' discovery on CPRT documents."

At the same time, CASE was informed that (on the
assumption of CASE's continued acguiescence in the
conditions) the Applicants were willing to undertake an
effort to accumulate a similar set of checklists with
respect to the Design Adequacy Program. In both cases,
the Applicants were attempting in good faith to provide
CASE with the bulk (if not the entirety) of the
materials it was seeking and to do so in a fashion that
would not require either surrendering or prejudicing
its legal position and its legal rights. By its
rejection of the conditions and the filing of the
present motion, CASE is insisting on exactly such
surrender and prejudice.






bases for testimony that the Applicants have or will

offer into evidence in these proceedings in order to
permit cross-examination. Discovery via the devices
provided for in 10 C.F.R., Part 2 is legitimate only
for the purpose of accomplishing one of these two
goals.

What CASE says it "needs" the documents for,
rather, is to provide information to the Staff with
respect to the preparation by the Staff of an SSER
concerning the sufficiency of the CPRT Program Plan.®
There are two difficulties with CASE's assertion of
need. First, the Rules of Practice afford an
intervenor no discovery rights so that the intervenor
may have input into the preparation by the Staff of
SSERs. To the contrary, what the Rules cf Practice

contemplate is that the Staff formulates its opinion,

SSpecifically, CASE claims a "current need to do
work on evaluating and analyzing the Comanche Peak
Response Team (CPRT) program plan . . . . CASE has a
critical need for the checklists because we are unable
to complete our review and analysis of the CPRT program
plan and [(to] provide the NRC with comments on the
acceptability of the plan without them." CASE Motion
to Compel at 2, 3 (emphasis added).
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