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SECRETARY Shapar
MEMORANDUM FOR: William J. Dircks, Executive Director
for Operations
Leonard Bickwit, Jr., Gene Counsel
FROM: Samuel J. Chilk, Secretar
SUBRJECT: SECY-81-12 - THE SHOLLY D ON -

LEGISLATIVE OPTIONS

This is to advise you that the Commission (with all Commissioners
approving) has agreed to the proposed legislation as modifiea
in Attachment 1.

In approving the proposed legislation the Commission requested
that:

1. the OGC prepare a legislative package;
(SECY Suspense: 3/24/8l)

2. the staff submit a proposed final rule on the
definition of "no significant hazards consideration".
(SD) (SECY Suspense: 5/1/81) (WK 6/221)

The Office of the Executive Legal Director was informed of
this action by telephone on March 10, 1981.

Attachment:
Attachment 1
as modified

cc: Chairman Hendrie
Commissioner Gilinsky
Commissioner Bradford
Commissioner Ahearne
Commission Staff Offices
Exec Legal Director
Chairman, ASLBP
Chairman, ASLAP

CONTACT:
A. Bates (SECY)
41410
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DRAFT LEGISLATION

Be it enacted by the sSenate and the House of Representatives

of the United States of America in Congress assembled, that:

Section 189 of the Atomic Energy Act of 1954, as amended, is
amended by adding the following new sentences at the end of

waragraph (a) thereof:

“The Commission is authorized to issue and to make
immediately effective an amendment to a license upon a
determination by the Commission that the amendment
involves no significant hazards consideration, notwithstanding
the pendency before it of a request for a hearing from
any person. The Commission is authorized to issue and

to make immediately effective any amendment to a license,
or any order to govern any activity subject to this

Act, as it may deem necessary upon a determination that
immediate effectiveness is required to protect the
public health, safety, and interest or the common

defense and security.”
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|

i In approving the proposed legislation the Commission requested

that:
: 1. the OGC prepare a legislative package;
(SECY Suspense: 3/24/81)

l | 2. the staff submit a proposed {inal rule on the
| definition of "no significant hazards consideration®,.
(SD) .SECY Suspense: 5/1/91),(a/.‘t. €/2221)

| The Office of the Executive Legal Director was informed of
this action by telephone on March 10, 1281,
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DRAFT LEGISLATION

Be it enacted hy the Senate and the House of Representatives

of the United States of America in Congress assembled, that:

Section 189 of the Atomic Energy Act of 1954, as amended, is
amended by adding the following new sentences at the end of

paragraph (a) thereof:

,"The Commission is authorized to issue and to make
immediately cffective an amendment to a license upon a
determination by the Commission that the amendment
involves no significant hazards consideration, notwithstanding
the pendency before it of a request fcr a hearing from
any person. The Commission is authorized to issue and
to make immediately effective any amendment to a license,
or any order to govern any activity subject to this
Act, as it may deem necessary upon a determination that
immediate effectiveness is required to protect the
public health, safety, and interest or the common

defense and security."
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

] No. 80-1691 ol
H{’JJ

STEVFY SHoLLY and DonaLD E, HOSSLER,
! PETITIONERS :

" . g ";., . "y
UNiveD STATES NUCLEAR REGULATORY COMMIF N

et al,, and UNiT=D STATES OF AMERICA,
RESPONDENTS

METROPOLITAN EDISON COMPANY et al.,
INTERVENGRS

No, 60-1783

|
x PEOPLE AGAINST NUCLEAR ENERGY,
‘ PETITIONER

v.

‘ .

| UNiTED STATES NUCLEAR REGULATORY CoMMIsEl N;

: JOHN ANEARNE, ViCTOR GILINSKY, RICHARD 7"

‘ KENNEDY, JoserH M. HENDRIE, and PETEN 2.
BRADFORD, in their individual capacities; and THE U! TED

I STATES OF AMERICA, RESPONDENTS

METROPOLITAN EDISON CoMPANY, JERSEY Powrs &
LiGuT CoMpPANY, and PENNSYLVANIA ELECTR
COMPANY, INTERVENORS

) Billa of conta must be fisd within 14 days after entry of judgmant. The cows boks
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. In Re:
Prorrr ACGAINST NUCLZAR ENERQY, PETITIONER

ON BUGQESTION POR REHTARINC EN BANC

FILED 4 MARCH 1981

Before: McGowaN, Chief Judge, WricHT, TamM,
RosiNsoN, MACKINNON, Rons, WiLxeY, WALD,
Miva, EpwARDS and GINSBURG, Circuit Judges.

ORDER
The « lggcaﬂon for rehearing en bane of the Publie Utili-
tles hi. been cireulated to the full court and a majority of
the coirt has not voted in favor thereof, On consideration
of the foregoing, it Is
ORDERED, by the Court, en bane, that the suggestion
of the Publle Utilities is denied.
. Per Curiam

k2
Clreult Judges Tamm, MacKinnon, Robb and Wilkey would
grant 1 ehezring en bane, Their statement is attached.




STATZLENT C8 DUMIAL GF RENEARING TN Davs

Taxm, Maclnnen, Roon end WiLKRY, Civenit Judyes:
We would grant a rehearing en bane In Shlly, ef «l. v,
United States Nuclcar Regulatory Commiscion, et al., No,
80-1691 (D.C. Cir. 19 Nov. 1780) to review the start' ng
proposition found witliin that epinion: that even when the
Nuclear Regulatory Commission (NRC) has expressly
found that a proposed amendment to an existing nuclear
power plant operating license poses *no significant haz-
ards” to human health or safety, the Nuclear Regulatory
Commission is nevertheless required to provide a pre-
amendment hearing to anyone who has expressed “contin-
ued interest in—and opposition Lo" its actions on reluted
matters, Siip up. ot 19 n.25.!

The panel's action raises an issue of “exceptional impor-
tance.” Fed, R. App. P. 35(a). Under the rubric of statuto-
ry interpretaiion, the panel has made a policy deeision of
major consequence, The panel has read into section 18Y(a)
of the Atomic Energy Act of 1954, 42 U.S.C. § 2Zia)
(1976), 23 amended, the requirement that even notwith-
standing a finding of “no significant hazards consideration”

" in a proposed license amendment, the NRC must nonethe-
less hold a prior hearing on the proposed »mendment upon
request of any interested person. By then drystically loos-
ening the standard for what constitutes a “request” for a
hearing, the panel has thrust upon the NRC the burden of
holding full-fledged hearinga before even the most triviul
amend ments to NRC operating licenses may be udopted,

We Lelieve that the panel's inflexible blanket rule vie-
lates the Supreme Court's unanimous mandate in Vermont
Yankee rejecting judicia! impusition of udministrative pro-
cedures upon an agency in excess of the statutory minima
preseribed by Congress. Vermont Yankee Nuclear Puier
Corp. v. NRDC, 435 U 8, 519, 643 (1978). Furthermore, by

"We would only have this court reconsider pages 12-2! of the
pane! opinion, where this proposition is set fort),

(Seen, A §2-043
di r'ﬂ)
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revising long-standing NRC policy, the panel's decision
forres a major reallocation of Commission resources, which
apzears likely both to overwhe!m the agency's hearing ma-
chim ry and to divert staff attention from safety issues of
grea er significance. Finally, the pane! decision threatens
to r sult in the closing—for as much as nine months—of
num rous power plants currently awaiting license amend-
men s pending completion of hearings, when post hoc hear-
ings might in fact be more than adequate to ventilate any
llu"l*h and safety issues posed by most amendments.

T! » license amendment in this case—a temporary modifi-
eatiin of the Three Mile lsland nuclear power plant’s
opeating license to permit post-aceident release of radioue-
tive gas from the reactor building at rates exceeding ex-
istirg specificaticns—was atypical among NRC operating
licelwe smendmentsa.® Only a tiny fraction of all license

*The pecullur elrcum . tances under which the Sholly appeal
aros: made this case particularly inappropriate for judiciul ar-
ticulytion of swecping procedurs! rules. In the aftermuth of the
wide!y publicized Three Mile Is!and incident, the NRC had sus-
pendad the licensee’s authority to operate the stricken plant,
requeing that the facility be maintained In & shutdown eondi-
tion. Slip op. at 4. Before the accident, the plant's operating li-
censn had expressly suthorized periodie release of specificd
emounts of ralioactive gas into the atmosphere as part of the
plant's normal and nece.sary operations. /d. at 6 n.7, Becav:e
the 1ie!dent had eaused “dangerous concentrations of radionc-
tive ‘a8 (tn) collect! ) within [the power plant's] reactor con-
tainnant bailding, inh'biting eleanup and maintenance work,”
id. a' 4, the NILC proceeded to prepare an overa!! study of the
envir mmenta! impacts likely to result from decontamination
and ¢ sposa! of wastes resulting from the ineident. In the mean-
time he Commission madified the facility's operuting licence to
prohi it any venting or purging of the reactor building atmos-
ph!n‘; pending expllcit future approva!l, /d. at 6.

Al Lot 8 year after the incident, after extensive environmen.
ta! wuenament and after concluding that releuse of gas from the
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amendments involve emergency matters so subject to foc-
tual dispute as the hazards attendant to venting radiosctive
gas into the atmosphere. The Commission acts on un aver.
age of more than 400 license amendments per year. NRC's
Motion to Stay Issuance of Mandate at 3. For the seventy-
orie power reactors currently licensed for operation, some
890 license amendment actions are presently before the
Commission, The vast bulk of these concern matters such
as: changing or udding to the myrind Technical Specifica-
tions embedded in a given power plant’s 400-page operating
license, detailing u plant’s operating conditions, modifying

plant would not constitute a significant environmental impaet,
the Commission tentatively recommended that the reuctor
building atmosphere be decontuminuted by venting the gus
through the building’s hydrogen control system, /d. at 6-6. On
12 June 1980 the NRC modificd the plant's operating license to
permit the licensee to vent the gas from the reactor building at
a rate faster than allowed Ly existing specifications, bused on
ita explicit finding that offsite radionctive dose limits would not
be Lreached If the gas were vented at & rote in excess of ex-
isting release rate limits, /d. at 6 & n.8,

The Commission further express'y found that modification of
the operating license would involve “no significant hazards con-
siderstion,” /d. at €, The petitioners who later challenged the
NRC’s decision not to provide a hearing on that modification did
not file a request for a hearing until the duy before venting was
to begin. Jd. ot 7. When venting finally began, release pro-
ceeded at first at a rate within the levels previously specified
for normally operating reactors. /d. During this period petition-
ers moved to suspend the venting but then subsequently with-
drew their request on 8 July, On the same duy as the request
was withdrawn, the licensee began to vent gus st the faster rute
permitted by the 12 June license amendment, Venting was com-
pleted in three days, producing offsite doses well under the ex-
pected limity; shortly thereafier the 12 June venting orders ex-
pired. The Commission has asserted, and petitionery huve not
cuntroverted, that any future purging of the Three Mile Islund
reactor stinusphiere will Le st worst minor ond sporudie. M. ut

8.
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sur sillance requirements, administrative controls, design
featires or the like. Affidavit of Roger S. Boyd, Former
Dir:ator of the Division of Project Munagement, NRC Of-
fice of Nuclear Reactor Regulation at 8, attached to
Inti venor-Respondents’ Petition for Rehearlng and Sug-
ges: on for Rehearing En Bane [Boyd Affidavit).

TI3 NRC staff completes review of some fifty of these
ame«"dments per month; typically, it refuses to make a find-
ing ¢f “no significant hazards consideration” in & proposed
ame nt unless (1) the proposed change raises no signifi-
cant new safety Information of a type not previously consid-
erec in prior safety reviews, (2) the change raises no signif-
leart Increase in the probability or consequences of an
gecident, or (3) the ehonge offers no significant decrease in
the j)lmt.’n safety margin, Jd. at 3-4, Over the past four
“ealondor years, the NRC hes published notice In the Feder-
al Register of more then 1500 emendments to operating
plaiit liconses which the NRC staff found to have “no signif-
lean® hozards eons!derctions.” /d. at 4. The NRC has ree-
ognized that delay In lssuanco of license amendments would

" require plant shutdown if agency review is not expeditious-

ly exmpiited,® Moroover, plants already shutdown for re-
fuel'ng or other reazona eannot restart until such review is
combleted, Thus NRC, practice and regulations have long
nﬂcﬂ for approve! of license amendments without hearing
npot & finding of no siznificant hezards, accompanied by
poab.x'),;roval pu!‘c:zt..on of notice in the Federa! Regis-

W i belleve that the agency’s past practice complicd fully
with statutory mandates. Whether or not & finding of “no
——

7" @ former Director of the NRC's Division of Project Man-
agem nt est/mates thut there are about 60 license amendment
appll itlons now pending before the NRC which are likely to be
elacs’ Ted as having “no significant hazards considerations” and
whiel, If not epproved within the next few months, will result In
the s wtdown of the recctor inveolved, Doyd Affidavil at b.
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¢ soificant hazards consideration” 'uu Leen made, no hear-
ing I8 required under the upiiica e lunguage of section
180(n) of the Atomic Energy Act, 42 U.S.C. § 2219(a)
(1076), unless a hearing has first been specifically re-
quested, The first ventence of section 189(a) only requires
the NIIC to grant & heari 7 on a license nmendment pro-
posal “upon the request of uny person whose interest nay
be affected by the proceeding.” (Emphasis ndded.) The
third sentence, however, permita thr NRC “in the ubsence
of a request therefor by” such a person to lssue an umend-
ment without a hearing, “upon thirty days' notice and pub-
lication once in the Federa! Register of its intent to do so.”
(Emphasis added.; Without mentioning hearings, the
fourth sentence then specifies that the Commission may
even dispense with such “thirty days’ notice and publieation
++« Upon a determination by the Commission that the
amendment lnveolves no significant hazards considerution.”s

#Section 189(a) of the Atomic Energy Act of 1854, 42 U.S.C.
§ 2239(a) (1976), as amended in 1067, Pub, L, No, 85-256, § 1,

"7 71 Stat. 679 (1957), and In 1962, Pub, L. No. 87-615, § 2, 76

Stat, 409 (1062), reads In pertinent purt cs follows:

In any proceeding, under this chapter, for the
granting, suspending, revoking, or umending of uny
license ... the Commission shull grunt a hearing
upon the request of uny percon whose interest may be
affected by the procee ling, and shall admit uny such
person as u purty to surh proceeding. The Cuminin-
sion sha!l hold a hearing after thirty duye’ notice and
publicution once in the Federa! Register, on euch up-
plieation . , . for a construction permit for a fucility
¢+ o+ [TIhe Commission may, in the absence of u re-
quest therefor by any person whose interest may be
uffected, issue ... an amendment to an operuting li-
cense without a heuring, but upon thirty days' notice
und publication once in the Fedorul Register of its ine
tent to do wo. The Commission may dispense with
* such thirty duys’ notice und publicution with respect
to uny applicution for . . . an umendinent Lo un
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Tiy Sholly pane! read this language to conclude that the
age: =y has for years In fece been operating in violation of
sec. n 18%a). The pane! firet argued that this court had
prev ously he!d in Brooks v. Atomic Energy Comm'n, 476
F.24 924, 926 (D.C. Cir. 1973) “that the fourth sentence [of
sectlon 18%(a)) only dispenses with requirements of notice
and nublication,” not the requirement of a hearing. Slip op.
at 14, Purthermore, the pane! then independently read the
statutory language to require the same conclusion, finding
that because the fourth sentence of section 189(a) refers
only to thirty days’ notice and publication, it “plainly dem-
onstrates that Congress did . . . intend to disentangle the
twe requirements of notice and hearing.” Slip op. at 16.
The legislative history of the 1962 amendments to section
1857e), the pane! concluded, demonstrates that “Congress
perzeived the changes to section 185(a) as permitting the
NRC to dispense on'y with notire and publication—not a
hes~ing—upon a finding of “no significant huzards consider-
atlon™ /d. at 18.

} @ be'leve that the pane! unjustifisbly relied on this
eoir t's briel per curiam opinion in Brooks to support its
cew ral proposition. We further belleve that the panel’s in-
deg mdent interpretation of the relevant language in sec-
tlor 18%(a) ignored logie and distorted the legislative histo-
ry - 7 that sectlon,

1 . Brooks two utllity compenies petitioned the Atomie
Ervrgy Commission to modify the provisional eonstruction
per nits for two nuclear power plant units in order to ex-
ter:| the “lutest comp'etion date” specified in the permits.
Pe itloners, persons living near the proposed construction
s, had eurlier filed o timely request for a hearing with re-
speit to two issucy: whether the provisional construetion
permits should be m.c!fled to protect environmantal values

operating lieense upon a determination by the Com-
mizaion that the amendment involves no slgnificant
hazards consideration,
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in pecordance vith NEPA and whether oporating Vocnses
for those fic.!iiea chould issve, 476 IM.2d wt D25-26, The
Commission gave petitioners notice that u heuring would he
held on the second matter, “but inexplicably fuiled” to give
notice that the proceedings would also permit discussion of
the first issue: modification of the construction permits, /d,
at 926 & n.6. .

In ordering a hearing on the issue of extension of permit
completion dates, the court made two points, Noting that
the Commission's order summurily extending those dates
hud given “no indication whatsoever that the amendinent
involved no significant hazards corsideration,” the court
stated “the Commission must surely muke the required sig-
pificant hazards determination, and note such determina-
tion in Its order, if it intends to put forward such determi-
nation as the busis for its denial of a heuring.” /d. ut Y26,
Second, the court stated that because petitioners had made
an undeniable request for u hearing on modification of per-
mits, the Commission had erred in issuing the order with-
out notice that the hearing scheduled to take place would
also concern permit modification,

We believe Brooks to be plainly inapposite here. The
Brooks court was addressing two questions not before the
Sholly panel: whether the Commission could dispense with
a hearing without first making a finding of no significunt
hazards, and whether the Commission could dispense with
the notice statutorily required in the thivd sentence of sec-
tion 189(a) when a clear request for u hearing has been
made. The Brovks court pluinly did not seek to lay down
the broad rule which the panel here urticulates: that the
fourth gentence of section 189(a) requires u hearing even
when the Commission has made a “no significant hazards
consideration” finding. If that rule hus indeed been the law
of this Circuit since Brooka, it comes a8 2 great surprise Lo
us, At least one member of this court, addressing the prop-
osition directly in a case deccided ufter Brooks, stuted the
view that “[a]n amendment can be made without opportimi-
ty for a heuring if the AEC determines that it “involves no

5 )
«"QHELY 2.7
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significant hazards consideration.’” Union of Concerned
Scimtists +. AEC, 499 F.2d 1069, 1084 n.36 (D.C. Cir.
1974) (Mc’Go\sm, J.), Furt.hermore, some thirteen NRC
reg.lations and cases listed within the pane! opinion, but
sunimarily dismissed there, indicate that both before and
qflcr Brooks the NRC consistently iInterpreted section
183.a) to permit issvance of license amendments even with-
out hearings upon a finding of “no significant hazards con-
siduration.” Slip op. at 20 n.26.

The parel buttresses its puzzling statutory construction
wit 1 citation from a legislative history which it concedes to
be “replete with ambiguities and inconsistencies.” Slip op.
at 16-19 n.24, We would submit that the confusion inherent
within that ‘egislative history is alone sufficient rcason why
it ¢! 5u'd not have been cited selectively in support of the
pani!'s sweeping rule. While the pane! holds that the
NL("s *no significant hazards consideration” finding did
not « ntitlo the Commission to dispense with a hearing prior
to the licanze amendment, elip op. at 20, none of the legis-

- latlvy history elted supports the notion that Congress in-

ten’ @ ta require a prier hearing.® Furthermore, a'thouzh

R3¢, e.9., the remarks of Representative Holifield and Sena-
tor Pastore eited In the pane! opinion at p. 19: “{Almendment [to
caclon 182{2)) in no way limits the right of an interested party
to [atervene and request a heering al some later stuge ..."

(E. phasis added).

E.ven If potitioners sought to bottom thelr right to a prior
hea-ing on d:e process grounds, rather than on the language of
sec . ion 169(a), ¢/. alip op. at 15-16 n. 20, discussed in note 9 in-
Jro it Iz not clesr why In most license amendment cases that
riga” eould not be accommodated “at a meaningfu! time and ina
masaingfu! manner” by a2 post-amendment hearing. Cf.
Matiiews v, Eldridge, 424 '8, 319, 343-49 (1976). Intervenor-
Revpondents have suggested that in the vast majority of license
am: «dment cases Involving no signifi ant hazurds consldera-
ticre, onportunily for a hcmr,g amr the amendment has iasued
wot'd atil! allow full eonsideration of u!! lvaues involved without

-
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the p:mc! rejwct.s ..'Ul!;f(‘ MO wun's un:!"ﬂ,;uur.ug stutement
in Union of Concerned Seicifists as dictum, its subsequent
analysis of the legislative history of the 1962 amendments
to section 185a) makes no mention of the broad and carcful
statutory analysis of those umendments which lay at the
heart of Judge McCowan's we!l-reasoned opinion.?

endangering plant safety or interfering with normal plunt oper-
utions, See Intervenor-Respondents’ Potition for Rehearing and
Suggestion for Rehearing En Bunc at 12, See ¢lso Boyd Affida-
vit at §; note 11 infra.

Certainly the panel could have reached its result without dis-
rupting the Commiusion’s prevalling practice of dispensing with
prior hearings on trivial license amendments involving no signif-
icant hazards, simply by adopting the type cf bulancing test pro-
viously approved by this court in Union of Councerned Scien-
tisls:

[A)dministrative action taken prior to a full heuring

has always been permiseible when the state's interest

in acling promptly o promote the reneru!l welfure,

Including economic well-being, outweighs the individ-

ual’s tuterest in having an opportunity to be heard be-

Jure the stale acts, perhzps in error, in ways that may

cause him significant injury.
Union of Concerned Scientists v. AEC, 499 F.2d 1069, 1081
(D.C. Cir. 1974) (emphasis udded). This principle u!lows the de-
cislon whether or not to grant & prior hearing to be based on the
facts of the individual case, rather thun upon & pronouncement
as broad 2a the one made here.

TIrcnically the panel rejects Judge McCowan's stutement us
dictum because “[t)he court provided no support for its fur-
reaching ctutement, nor did it even muke mention of the recent-
ly decided Brooks case,” u cuse which we believe Lo Le inuppo-
site. Slip op. at 14 n.18, Yet the pane!l's subsequent unalysis of
the legislative history of the statutory lansuage at issue ignored
both the general thrust as well as the express lunpuupe of Judge
McCowan's opinion,

In Union of Concerned Scientists, Judge MeCowan reud the
Atomic Energy Act to “ercet [ ) a regulutory scheme virtually

§ TR
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Tise panel's reading of the statute and legislative history
bectimes even more remarkable when combined with its
extraordinarily broad conception of what constitutes a re-

. quest for a hearing, slip. op. at 19 n.25. Reading Brooks to
hol¢ “that expressions of interest may be sufficient to con-
stitute & request for a hearing,” the panel then finds that
“petitioners’ continued interest In—and opposition to—the
actlins of the NRC at TMI-2 clearly constituted 8 request
for 1 hearing.”® By findIng such facts to constitute a hear-

v
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u='c 10 In the degree to which broad responsibility Is reposed In
ths admin'strative sgency, free of cloco prescription in its char-
ter 3 to how It shall proceed In achieving the statutory objec-
tives,” 490 F.2d st 1077, citing Siegel v. AEC, 400 F.2d 718,
0y .58 (192). The lesiziative mea! of tha 1632 amendmants, he not-
o760 n¢d, was te eliminate the %inl of unnacessary precedures
s “lmy zad hera: “ITlhe primary purpaca of the 1632 amendments
[w2 ] to unburden the Commission by suthorizing it to ... re-
mot{e) the mecessity of holding unnecessary and duplicative
hea-ings,” 459 F.2d at 1077 (D.C. Cir, 1974) (emphasis udded).

Furthermore, Judge McGowsan expressed s marked lack of
sy:ipathy with petitioners’ “fundamental misunderstanding of
the AEC leensing process,” suggesting that in cases like this
one Congress ¢id not Intend to give the public an unequivoca!
rizit to partieipation:

The role of the Altom'e) Safety) Lilcensing] Bloard]
I3 not to ccmn!'s 2 record; it is to review a record al-
resdy eompiled by the Staff and Aldvisory]
Clommmittes on) Rleactor) S{afeguards), who haeve re-
spunzibllity for the sufficiency of that record. ... In
the Atom'e Energy Act ... [Congress) suthorized
the Comm!aalon, in Its discretion, to determine thut
certeln gpplications presant no “significant huzards
eon:z'derstions” and to dispense with notice and publl-

. eatlen of lmpending approval, excluding the public
altogether,

Id. at 1078 (emphasis 2dded). .

3lip ¢p. at 19 n.25. The pane! finds the fact that “petitioners
we e emong the maury that submitted comments in Aprii-May



ing request, the per enraon o) ly Ve

of the statute the requircment thit ¢ Le requested,
Yet the statutory language leaves ro Coult that the NRC

has no statutory duty to provide hearings on Hicense amend-
ments when none ure requested, Murthermore, ns the panel
recognized, s!ip op. at 15 n.20, the stutvte expressly au-
thorizes the NRC to dispense with thirty days' notice and
publication, even if an express request for a hearing is
made, o long as the NRC hus made the requisite finding of
“no significant hazards conzideration.”

We submit that the panel's interpretation of section
189(a), taken 28 a whole, renders it virtually impossible for
the NRC fzithfully to follow the explicit congressional di-
rectives found within thut section. The pane! has, in effect,
eviscerated the congressional mundate found in both the
third cnd fourth centences of cection 102(z). Since under
the panel’s standard almost nny expression of interest con-
stitutes a “request,” the NRC will rerely be able confident-
ly to dispense with a hearing on a licensing amendment, de-
spite the fuct thut Congress asuthorized it Lo do xo in
sentence three. Since the punel recognizes that it is ubsurd
to hold a hearing without first providing notice to intevest-
ed persons,? the NRC will never be nble safely to dispense

1980 to the NRC regarding the NRC's Environniental Assess-
ment of che plunt’s decontumination comehow to bullress its
findin/, of an individual hearing request. /d.

*"‘he panel opinion requires that even when there is an
unsisputed finding of no significant hazards, cleurly permitting
tte Commission to dispense with the 30 duys’ notice und publi-
ration statutorily prerequisite to & hearing, that a hearing must
be he!ld nonetheless, even withou! notice or publicatiun to uny-
one who has a continuing Interest [n the mutter. Whils
acknowledging that this result is “paradoxiexl,” slip op. ut
16-16 n.20, the panel implies that such 2 recu't might never
come about because the due process clavse of the Fifth Amend-
ment or the Administrative Procedure Act may mundate that
the Commission give interested persons sume form of notice
and publicution prior to umending u license, even if the stalute

“w

rs Yt °

.
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with notlee and publication even when a routine amend-
mant undisputedly involves no significant hazards consider-
at.ons, despite the fact that Congress authorized it to do so
in sentence four,'®

Finally, while we belleve the question deserves further
bi“afing, we are also troublsd by the clear indications in the

L .P,._

€z resaly authorizes it to dispense with thirty days’ notice and
pr.olication. Id. If the pane! meant to imply by this tantalizing
st ;gestion that notice and publication were in fact constitution-

~ al'7 required in this case, we believe it shou!d have made that

pe nt explicitly so that that finding could properly have been the
su yect of further review.

his repeated evasive tactle by some pane's of this court has
ne . gone unnoticed. See, e.g., Sealia, Vermont Yankee: The
Ai'A, the D.C. Circuil, and the Supreme Covrt, *978 Sup, Cr.
Riv, 345, 372 (eriticizing this court's tendency to render deci-
sluns which ere de facto unreviewable):

[Tlhe moat Importan® factor leading to the de facto
unreviewability ef the D.C. Circuit’s positions is the
- failure of that Court itee!f to fucilitate review, even
when the most fundamentul issues are at stake, Or to
pul the point more eritically: The pattern of dicta,
alternate heldings, and confused holdings out of

which tha D.C. Cireuit’s [hybrid rulemaking princi-
¢ plaa) ... g0 elearly and authoritatively emerged had
tis effect, If not the purnoze of sssuring compliance
» -balow while aveiding cecountability above.
0Even If tho Comm!ssion makes an uncontested finding that
no significant hazards will result from a license emendment,
mst it novertheless hold o hearing on that amendment for any-
ony wha has previously exprezsed interest in or opposition to
the NIIC In related matters in the pest, 8o long as that person

ccitinues to express some interest? Despite the fact that the

Commlzsion -Js statutorily suthorized to dispense with thirty
duys’ notice and publication in such a case, I8 it nevertheles: re-
qired, suc sponte, to contact anyone who has submitted a com-
m. nt ebout & relevant rulemeking in the preceding months to
se 1 if that person would like a hearing? '
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opinion that the panel stretebed to luy down a Llunketl rule
for all cuses in a case that was arguadly maot?® ened whone
facts were unique und, ut points, wmbiguous. The parties

ave sugpested that the panel erred not only in summurily
finding that a proper request for & hecring had been made,
but also in finding that such a request, even if made, had.
not later bean withdrawn.'® At a minimum, we would have

11 Although we do not specifically challenge the panel’s finding
of mootness, slip op. at 8-12, we express some doubt that the
issue which the panel chose to resolve was truly one both “cupa-
ble of repetition, yet evading review.” Svuthern Pac. Term
Corp. v. ICC, 219 U.S, 498, 615 (1911) (emphasis udded). The
Department of Justice, the Commissien, and intervenors u!l con-
vincingly urgued that although the question decided here—
whether the NRC is required to hold & hearing before issuing a
license amendment bused on a finding of “no significant
hazards®—may wel!l recur in the future, it is unlikely to evude
review, See Memorandum of Respondent United States of
America at 4 (“[T]here is no reason to believe that [the NIIC's)
petions will charucteristically bhe irreversible); Brief for Re-
spondent Nuclear Regulatory Commission st 19-25, See also
Intervenor-Respondents’ Petition fur Rehearing and Sugrestion
for Rehearing En Bane at 12;

The vast majority of operating license amend-
ments—and particularly those Involving no signifi-
cant hazords consideration—are revereible. Clunges
such as ghortened survelllance intervals cun bLe
lengthened; revised culeulativnal techniques cun be
replaced with the prior methods, . . . In this respect,
the amendment fucilituating krypton venting from
Three Mile Islund Unit 2 was truly exceptional in that
once relezsed the krypton could not be recluimed.
Even in cases where “irreversible ection” iy involved,
a subsequent hearing would etill have the salutory
[sic) effect of assuring thorough NRC eonsicderntion.

'#See Memorandum of Respondent United Stutes of America
at 22:

At the ASLD hewuring, . . . petitioner Sholly had an
opportunity to press his claim thut §1¥9(x) entitled

- .
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th: parties brief and argue these questions as a prerequi-
si.) to determining whether the panel's broad ruling was in
fact necessary to its disposition of the case.

A number of judges and commentators have leveled eriti-
clrn at this court for its continuing unwillingness to be
g .ded by the Supreme Court's unequivoca! directive in
V. rmont Yankee Nuclear Power Corp. v. NRDC, 435 U.S.
61) (1978) (reversing NRDC v. NRC, 547 F.2d 633 (D.C.
C t. 1976), and remanding to this court for a determination
of :dequacy of the record).!?

'n Vermont Yankee, the Supreme Court spoke to this
ecirt with one voice, making it “absolutely clear” that

him to such a hearing; he cou!d have attempted to
convince the ASLD that the license amendment was
invalld besiuse the Commission had not granted a
prior hearing. Instead of attempting to do so, he
“formally withdrew™ his motion to stop the release of
radioactive krypten pending the outcome of the hear-
Ing. ... He refused to go forward with the hearing.

" In this way the Commission wos deprived of an early
' opportunity to correct its error. . . . This is a further

y rencon for belleving thal tha petitlon ls meot. o . .

(Emphasls edded.) —

1See, ¢.9., Scalla, Vermont Yankee: The APA, the D.C. Cir-
eui!, and The Supreme Court, 1978 Sur. CT. REV. 345, 345
(Vermionl Yankee brought “into question the willingness of the
D.C. Circuit to be guided by the Supreme Court”); Friendly,
Book Review, 8 HovsTaa L. Rev, 471, 481 (1980) (D.C. Circuit
Jucges may have become “overly enthusiastic” in imposing pro-
cecural requirements on administrative agencies); Dyse,
Ve-mont Yankee and the Evolution Of Administrative Proce-
duce; A Somewhat Different View, 91 Hanv, L. Rev, 1823, 1832
(1378) (continued judicial imposition of procedural requirements
on agencies reflects “insensitivity to the concerns of the agency
in leploying its resources to conduct its business, undue self-
eot fidence in the assumption that the court's procedura! pre-
sct ption Is ‘best,’ and lack of trust in the political process

O



“[ulbsent constitutional con v Tty or extremely compelling
creumatances the ‘administritive agencies should be Nice
to fashien their own rules of procedure und to pursue meth-
ods of inquiry capable of permitting them to discharge their
multitudinous duties.'™ 435 U.S. at 543 (citutions vmitted),
The unanimous Court went on specifically to caution us
against the type of procedural-imposition which has
occurred here:

[I)f courts continually review agency procecdings
to determine whether the ngency employed proce-
dures which were, in the court's opinion, perfectly
tailored to re~ch what the court perceives to be
the “best” or “correet” result, judicial review
would be totally unpredictable. And the agencies,
operating under this vague injunction to employ
the “best” procedures und facing the threat of re-
versal if they did not, would undoubtedly adopt
full adjudicatory procedures in every instance,
Id. ut 546,

It is hard to imagine a case where the Supreme Court's
concluding stutement in Vermont Yanlee could be more ap-

posite thun here:

Nuclear energy may some day be a cheap, safe
source of power or it may not. But Congress has
made a choice to ot least try nuclear energy, cs-
tablishing a reusonable review process in which
courts are to play only a limited role, The funda-
mental policy questions appropriately resolved in
Congress and in the stale legislatures ure wot
subjeet to reexamination in the federal courts un-
der the guise of judicia! review of ageney action,
Tine may prove wrong the decision to develup
nuclear energy, but it is Congress or the States
within their appropriate agencies which must
eventually make that judgment. In the meantime
courts should perform their appointed function,
435 U.S. at 557-68 (emphasis in original),

We submit the issues raised by Sholly demund reconsidera-
tion,

L
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