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June 9, 198! RULEMAK'NG ISSUE SECY-81-366

(Affirmation)

For: The Commissioners

From: William J. Dircks, Executive Director for Operations

Subject: AMENDMENTS TO 10 CFR PARTS 2 AND 50 WITH RESPECT TO CRITERIA
INVOLVING NO "SIGNIFICANT HAZARDS CONSTDERATION"

Purpose: To obtain Commission approval for publication of the final amend-
ments in the Federal Register.

Category: Tnis paper covers a minor policy question.

Issue. Should the Commission amend its regulations to incorporate criteria

for determining when a proposed amendment to a license involves no
“significant hazards consideration.”

Discussion: During the Affirmation Session on February 29, 1980, the Commis-
sion approved for publication in the Federal Register a netice
of proposed rulemaking (Enclosure A) concerning incorporation
into Title 10 Part 50 criteria for determining when an amendment
to a construction permit or an operating license involves "no

. significant hazards consideraticn." The Commission action was
in response to the staff recommendations contained in SECY-7S-

660 dated December 13, 1979. The notice of proposed rulemaking

inviting public comments was published in the Federal Register

(45 FR 20491) on March 28, 1980, with the comment period sched-

uled to expire on May 27, 1980. The proposed rulemaking was in

response to a petition for rulemaking filed May 7, 1976, by

Mr. Robert Lowenstein on behalf of three petitioners (Boston

Edison Company, Florida Power and Light Company, and Iowa Power

Company) requesting that criteria be specified to determine when

no significant hazard is involved in an amendment to an operat-

ing license. The petition (PRM 50-17) was published for comment
in the Federal Register on June 14, 1976 (41 FR 24006), and is
available through SECY Docketing and Service Branch from file

“PRM 50-17." 1If the staff recommendation is accepted, the peti-

tion would be granted in part.

Contacts:

R. Bernero, RES

443-5903

W. E. Campbell, Jr., RES
443-5926
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the Act or a testing facility licensed under section 104(c) + must +« be I

based on the criteria set forth in § 50.91(b) of this chapter; or*

x * x *x v

(42 U.S.C. 2132-2135, 2233, 2239).

/

PART 50 - DOMESTIC LICENSING OF /’
<:;;gbUCTION AND UTILIZATION FACILITIES

2. The authority citation for Part 50 is revised to read as followu/
AUTHORITY: Secs. 103, 104, 161, 182, 183, 189, 68 Stat. 936, 937, 948,
953, 954, 955, 956, as amended (42 U.S.C. 2133, 2134, 2201, 2232, 2233,
2239); secs. 201, 202, 206, 88 Stat. 1243, 1244, 1246 (42 U.S.C., 5841,
5842, 5846), unless otherwise noted. Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as amended; (42 U.S.C. 2234). Sec-
tions 50.100-50.102 issued under sec. 186, 68 Stat. 955; (42 U.S.C. 2236).
For ihe purposes of sec. 223, 68 Stat. 958, as amended; (42 U.S.C. 2273),
§50.54 (i) issued under sec. 1611, 68 Stat. 949; (42 U.S.C. 2201(i)),
§§50.70, 50.71 and 50.78 issued under sec. 16lo, 68 Stat. 950, as amended;
(42 U.S C. 2201(0)) and the Laws referred to in Appendices.

5. Paragraph 50.58(b) of Part 50 is amended by revicing the final
sentence to read: "If the Commission finds that no significant n.:3rds
¥Additions to the currently effective regulation are underscored and

deletions are within brackets. Changes to the proposed amendments that
were published in the Federal Register on March 28, 1980, 45 FR 20491
are indicated with a line in the margin and the changes are between
+and « . Prior to publishing in the Federal Register the arrows,

underscore, brackets, the material in the brackets and this footnote
will be deleted. Also the text of 2.105(a) will be replaced by ***.
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that assndmsents t the
license should b« issued
for hearing, except in cases Linvolv

consideration.™ The statutory language

In any proceeding under this chapter, for the
granting, suspending, revoking, or amend.nq of
any license or comstruction permit . Lhe
Commission shall grant » hearing upon *5e
requast of any persom vhose intarest =a; be
affected by the procesd.ng . ™he Commissi
may dispense with such th.rty days’ notice and
publicetion with respect to any application f
an ssendment toO 4 construction permit or an amend
ment to an operating licease ' pon & determinat
by the Commission that the asandmsat (nvolves
significant hasards consideration,.

42 USC $2213%(a)

Thus, the law provides the opportunity fou

all smandments but permits the Commise
prior motice provisions ouly in cases
hazards considerstion

T™he leglislistive histor
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stances wvhare Lhe app..iceation ptovor’od L
ficant hasards comsideration.
U.5. Colle Cong. 4 M. Bews, 7t Cong i
Sess. 2207, 2214-221% (1942). Baphasis sdded
Furthear, the Senate Report took particuls te that
possibilities for mischilef are reased proport lonell
the number of Lssues vALCR reseis shreso . ved o the tine
COnSLruction pere.t is issued cases | § ANpOs
Poet netruction pernit unresclved safet probieons, tre
n SLAT0TS NOted that the opportunity for & beas
armcdmanrtr L s eN g e MEm L 88l wa s -
o - ? . wTr ot theee i st H -
he ih A X ] B ygr L sant B the § o a
£ s " - ™ ’
9.8 « 4 . rm ’ “
Ty § i . e . -
g u e * - .

)




work g directed tonward w2 T .-

difficult safe? probiem of

ABPOIrtAnCy e $ expacted that

an its own motion, would order

significan: amendments or aut!

final construction peralt were

4. at 2214

The plain words of the statute, com

lative history, eavision am orderly, faix
which begine with public hearings on sach
applicetion, followed by notice and the opportumity for
on 4ll sssnduants and on the operation liosose and its late
asandaents. The oaly sarrow ssception is that the prior st
provision say be vaived for & certals class of ssandsents
those ilaveliviag no significant heszards comslideratiom in
trast to this statutorily sandated process. the Commiss ion

deveioped & tw -pronged preactics which operstes o frustras’

public participetion and 18 Anconsistent with Comgressions

intent.

First, the staff has actively discoursged tha M iders
construction pernits from flling for amendne-ts whes changes
are nade to the piant Suring the protess of constrwet.ion. o
sech snendmants teand to ceause adain stretive prob.ess and
regquire the oomm.tsant of st ff iTTR N
Lhat e gtilities are enco: reged wa 'l
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in &8 Tecent case, the Comm.ss.iOn reguests

describe in detall its practice in sech Cases

™2 staff's response stressed the preliminary
nature of the design information submittised at
the construction permit stage, and the brevit)
and lack of specificity of the constrectioe
itselif. It noted that the Commission @ 1eguls
tions specifically suthorise tha lesswance of &
construction permit even thowgh not all te
information has been supp.i.ed ™e staf!?
trasted the preliminary design laformatiocs supp . ed
ot the comstruction parmit stage with the far mo e
Gataliled review of final desigen informatior »
the operating license review stage. The sraltf
oherrved that a8 nalther the Atomic Energy Act nox
the Commission’'s regulstions spell our the comm !
sant sade by, or the suthority granted o, holders
of constreetions ts. des’'gn chamges (i pose
sfter Lesvance & constrection perRit have Lo
hoen treated on an basis by lLicessess an’
aff. The stalt t At learms of dewig
dar constreet ion through forwma .
inforsel notification by lLiceasees: through the
inspection and enforoemen: effort and some ' imes
only vhan the facility is ready for opersting
liosnse review. Depending on the Segres of sign!
ficance. « proposed changs may recalve detalled
staff review, But more commonly. detalled review
s Gefarred t0 the operating licenss review stage
Although & sufficiently sajor change 09u.d warres:
& construction permit amendee-t, & review of #8
SXtant ooastruction parmits indicated that none had
been amended for & deelgr charge. acoording to the
SLaff's sulmission. Teker a8 & o le. the purdes
of the staff's sulmission wes theat the Sefisitive
safety review Which must take place before Lhe
Piant can be licensed 10 cparete. and the opporty
sity for & public hearing ot that time. are 'he
principhl myoha les Tor resolving Lss.ns, » 8
this One which arios i the curee of ounet
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previously, o1 i} Anvolve a sige
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The application of these three ite
will necessarily require the rescliution of »

Gquastions. Indeed, these guestions largel

which bear on the merits of the license amaninent

Af the amendnent iavolw & sign. f.oant increase
probability or consequences of an accideat or signifi

decrecses & safety margin, presusably it ought not ¢

mitted It is Our view that the staff's confusion of thre

Assuss bearing on the me: ts with the Lssues Dearing on whe'her

Pricor notice is regquired sccounts for its traditi ¢ Bisapyi

cation of the "no significent Razards consideras

T™he staff is apparently reluctant t SUGFest the existaer
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Indeed, it is iaplicit in the use of the pt

hazards conndomtou‘ that the focus should

previously unreviswed issus exists, ot on |
Otherwvise the phrase would have read "m0 sigalf
Finally, the criteria proposed by the & L
& leval of detalled reviev of applications far bey
AR reality, the cases Specifically., eriteria #)
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particular gquantitative probability to any acciderts
fore it is exceedingly unlikely that, without & substantial
technical effort, any sesaningful answer can e given to the
guestion of vhether and to what degree sa amsndment (ncreases
the probability of an sccident. It should be resssbered that
even with the encrmous techaical effort Aavolved in WASE-1400,
the Risk \sssssment Review Growp found that the margins of
uncertainty sssociated with the probabliiity figures are very
groat. Bvem Af the inguiry wesrws susceptible of ylelding »
ressonsbly objective aaswer, the gquestion is far oo complex
to bo veefully addresesd as & theeshold test for providing
prior notice of amen'mants. In sum, this eriterios is inappro-
priate because it cannot possibly be addressed well with
limited time and rescources aad arguably ceanot be addressed
wall even with great tine and resources, and because, to the
extent it is relevant and weeful, it goes 0 the serits of an
ssandaent and sot to vhether prior sotice ir reguired. It
can b ressonably predicted that, Af adopted, the offec: of
this coriterion will be %o generste bollerplate in support of
e finding thet no significant hesards commiderstion e=iste.
Critecion §] sskas vhether the smendment would “create

the poseibility of an sccident of & type different from any

evaluated previowsly.” The meaning of this oriterion is wnelear
in partiouiar, the rule does not refar 0 any grouping of
soolidents by “type” that would e eng loved as the benchmark

for applying this eriterice It 1s Turther uwncloar whether the
tarn “type” of scoldent refers o v sroad groups ‘e 9 LOCA

loss of feedwmater) or whethrar ) f dora f anas




will be required to demonstrate that no new pote
of accident may be created by the smsendmant?

T™e third criterion addresses whethar the anendment would
“involve & significant reduction in & margin of safety.”™ With
out amplification, we find thiv standard essentially uwnintelll-
gible. It lacks both gquantitative and gualitative parameters
In the vast sajority of situations, no gquantitative msargin of
safety har besn associated with & component or design. It is
extremely 4ifficult, therefore, to leagine how this erite: .om
would be applied ia most cases [n any cbjective fashiee and,
sinilar ©o the othar criteria, even in case., when it can be
& sseful tool for amalysis, it is sppropriats at the serits
stago, not the threshold.

conCiOs 108

In oemclusion, the proposed rule represents an atisspt to
codify historical staff practice which, while long-standing. is
contrary o lav and sound policy. Piret, the staff has perverted

the intent of the statuts by sisply refusing *o consider

constroction pernit saendnents Licensses are 1outinely permit

ted to make changes and additions o the approved desige withow:
filing fox constreuction sermit anendeents By the Line of the
Operating License review, these are 1it

it becomes eaxcesding .y expe

*he decisions sade 4

Of the Commission with reqas

opRrating lLicense st ey




exceptions, 40 not alter that fact. Mot only does this policy
: frustrats public participation, it aleo fundamentally cCOmMPpro
z Rises the ability of the agency to 40 its job. The proposed
rule would permit the prectice to continue.

Second, the staff has traditionally confused the Guestios
umumn.mot-muummtn
of whether prior notice can be waived. The propesed rule
would codify that confucion. The critecis proposed effectively
estabiish the enlewful presumption that sotice cen e wal e
axcept L. vaususl cases . Ths statutory leaguangs and lagisls-
unmmmq’-ﬂum. In addicion,
nqmybcu-ﬁn—ﬂudﬁn*c.
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3 Aot ané with the ebjective of peemitting seaningful put ! - snd
WRC sorwtiny of significent amenfments without (abhibiting the
SEalff's abilicy to approve those anmnftmente which are werrested

Bsapectfully submittied
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