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»‘w//,»-seek loqillation>§9 this effect. A broad defini-
U'>v d tiofi of the "no significant hazards consideration®
concept in current law would also advance this
policy objective. However, the law does not V‘lt-
unbridled discretion in the Commission to define
the concept as best suits its policy objectives.
Rather, current law imposes some constraints on
the Commission. These constraints, and their
implications for the notice of rulemaking in SECY-

ytd‘ §1-366,.aro discussed below.

—
Lﬁpction 18%a. of the Atomic Energy Act provides

i that no prior pub notice of a nuclear power

o
1//l ’ ‘,v‘L reactor, testing reactor or other large facility
;J&\.* 1‘ license amendment needs to be given if the Commis-

v Y o sicn determines that it "involves no significant

hazards conlideration'zj "No significant hazards

L consideration™ is not a generally recognized and
r_/?/;’,,—defined technical or legal concept and is not
‘r.«xj‘.ia"' defined in the statute itself. In these circum=-
..J*’ stances the common or dictionary definition of the

,J‘:_:rﬁ words is used as an indication of Congressional

intent., E.g., Peirin v. U.S8., 444 U.S8. 37 (1979);

Sutherland Statutory Construction, 4th Ed., § 47.28.

‘ v (’1}3 The dictionary definition® (Merriam-Webster's Third




New International Dictionary, 1961 Ed.) of {g;é:&g;,

eration” that seemf most in point indicatef that
——

the word means “"continuous and careful thought®,
"a taking into account®", or "the act of regarding
or weighing carefully®". This suggests that an
amendment involving "no significant hazards

consideration® means an amendment involving no

~ careful thought about or weighing of significant

hazards.

This dictionary definition is fully consistent
with the legislative history of the term. This
histiry indicates that the "no significant hazards
consideration®™ concept was derived from an AEC
regulation then in effect, 10 CFR 50.59 (27 Fed.
Reg. 5491, June 9, 1962). S.Rep. No. 1677, 87th
Cong. 24 Sess. (July S5, 1962). That regulation
provided, among other things, that a license
technical specification could be amended by AEC

without prior public hearing or referral to ACRS

upen determining that it does not present signifi-
cant hazards considerations not previously des-
cribed or implicit in the hazards summary report
[the forerunner to the current FSAR] and upon
finding that the public health and safety would
nct be endangered.®™ As can be seen, the regula-

tion contemplated two distinct findings -- one on



"significant hazards considerations®™ and another
on "public health and safety would not be

endangered.” The latter finding was, under the
regulation, essentially identical to the general

standard for issuance or dcnial;of license amend~-

L
ments on their merits.
The dictionary definition fits in quite nicely
with the AEC regulation and, therefore, with the
legislative nistory. If we use the dictionary
definition, the AEC regulation would be read to
\J.f} \ authorize amendment issuance without prior hearing
Vf.,s:} "';, er—imrmugh\-w is not only safe
qy}*zr,. but also involves or requires no careful thought
- ;,.l‘J about or weighing of significant safety hazards.
( ’: tl _,zxf':; This also fits in quite nicely with the role of
;4:;:",1' 't" the ACRS. There would be no need for referral to
15

ACRS for a safety review of the merits of the
avenuient if it appeared to AEC that no careful

thought or weighing process was required in order

1/

to reach any conclusion about the safety merits.

1/
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The dictionary definition and the legislative history still leave
at least one important statutory construction issue not clearly
resolved. It is unclear whether the "no significant hazards
consideration® concept entailslcareful thought and weighing of
significant hazards, in which case an amendment must result in
y"significant hazards in order for it to involve a significant
" hazards "consideration” fdcareful thdoudht and weighing about the
ssibility that significant hazards could result, oriboth, SECY-
1-366 does not address this issue. We have assumed in this paper
that the concept includes both kiids of "considerations®™ since
both would seem to be relevant in determining the need for ACRS
review under the 1%€2 regulation.
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language indicates that amendments are to be pre-

noticed unless the "no significant hazards consid-
eration® finding is made. No affirmative deter-
mination of a "significant hazards consideration®.
is reqguired in order to pre-notice. The Commission
may g:agglgﬁ>whcncvct it wishes. Thus there is

a pJ::ﬁiption in favor of pre-noticing amendments.
That presumption is overcome if the Commission
makes a "no significant hazards consideration®
determination., With these two legal conclusions
or principles in mind we can then examine the

propeosal in SECY-81-366.

The draft final rule in SECY-81-366 seems to be
fully consistent with the first principle that "no
significant hazards consideration® means that no
careful and continuous thought is required for the
safety review. It seems logical that not much care-
ful thought or weighing would need to be given to
an amendment that involves nc significant increase
in the probability or consequences of an accident
previously evaluated, creates no.possibility of a
new or different kind of accident from any accident
previously evaluated, and involves no significant

redvction in a margin of safety.



There is a problem with the second principle.
Commission rules on pre-noticing license amend-
ments are now found in 10 CFR 2.105(a)(3), 50.58(b),
aud 50.51. 10 CFR 50.58(b) follows the statute iﬂ
requiring notice unless the Commission finds no
significant hazards consideration. However, 10

[ CFR 2,105(a)(3) and 50.9]1 provide in effect that

V\\V\ ) pro-n?§£5;>il required only if the Commission

d,,(‘ g L-c-\'fi.x:mu:ivmly finds that there is a significant

o hazards consideration. 3/ The draft amendments to
these sections in SECY-81-366 continue this dual
approach, with the result that some of the Commis~
sion's rules will include the correct presumption
in favor of pre-notice, while others will include
an incorrect presumption against pre-notice. No
pelicy reason has been offered to support a devi-
ation from the statutory language and, in our opinion,
the deviation presents an unn' “essary litigative
risk. However, this seems to be a matter that
can easily be corrected by changing the draft
language in SECY-81-366 to conform to 10 CFR 50.58(b).

3/ There is no explanation in the history of these rules of the
justification for the difference from the statutory terms.



We have other and more serious reservations about
some of the language in the preamble to the rule.

The preamble would indicate Commission approval of

-

a iist ol examples of amendments not likely to
involve a significant hazards consideration. For
some of the examples on the list -- for example
item (i) dealing with purely administrative
changes =~ it is reasonably clear that the safety
review would entail little thought about or weigh-
ing of significant hazards. For other examples =--
examples (iv)=-(vii) in particular -- this is far

from obvious. Examples (iv)=(vii) read as follows:

(iv) A relief granted upon demonstration of
acceptable operation from an operating
restriction that was imposed because
acceptable operation was not yet
demonstrated.

(v) A relief granted upon satisfactory comple-
¥ tion of construction from an operating

’ restriction that was imposed because the
facility construction was not yet com=-
pleted satisfactorily.

«vi) A change which either increases the
probability or conseguences of a previ-
T ously analyzed accident or reduces a
° safety margin but for which the results
of the change are within regulation
acceptance criteria: for example, a
change resulting from the application
of a small refinement of a previously
used calculational model or design
method.

(vii) A change to make a license conform to
changes in the regulations,



As can be seen these examples are specifically tied

to “"demonstration of acceptable operation® (iv),
"satisfactory completion of construction® (v), a
Jeilvsmanalion that the results "are within regqula-
tion acceptance criteria®™ (vi), and a determination
that the amendment "conform(s] to changes in the
regulations® (vii). No analysis is offered in
SECY-81-366 as to how or why it is unlikely that
"demonstration of acceptable operation™ and the
other determinations involve no careful thought

or weighing process. ‘;:ﬁood. these examples appear
on their face to confuse "hazards considerations"
with whether the amendment is nfg This is because
the "demonstration of acceptable operation® and
other determinations are identical to the conclu-
sions in the final staff review of the merits of
the types of license amcndmcnt;addtosscd by the
examples. Thus, for example, (vi) would seem to

lead to a no significant haz;rds consideration
determination even if it took a long and careful

review before it could be determined that the

amendment was indeed "within regulation acceptance

criteria®,



10

It is not at all clear that judicial review could
be obtained of some language that appears in the
preamble but not in the rule itself. NRC could
reasviably argue that the examples constitute onli
informal guidance from Commission to staff, that
the examples are only of amendmerts "not likely" to
involve a significant hazards consideration and
therefore they do not actually determine the course
of action in any particular case, and that judicial
review would therefore be premature. 4/ On the
other hand it seems unnecessary to us to freight
the rule with legal issues associated with the
exarnles. Thus we suggest that the examples of
amendments "not likely® to involve a significant
nazards consideration be deleted from the preamble
and treated as an item separate from the rulemaking.
‘In reviewing the separate item we believe the
Commission will need the development by staff of a

rationale that connects the examples to the rule

Alternatively, some simple language changes to

examples (iv)=-(vii) in the rule 5roamblc could cure

the difficulty. 1In example the staff may have

o4
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These "premature"” arguments are not always successful. See NRDC

v. NRC,

___F.2d (24 Cir. 19_ ). e



assumed that the operating restriction and the

criteria to be applied to a regquest for relief had
been established in some prior review and that
satisfaction of the criteria would be cscontinlly:
self-evident. Similarly, ‘*‘”P\:;léi may be
intended to only involve restrictions where it
would be essentially self-evident whether construc=-
tion had been completed satisfactorily. In example
@otaf! may have had in mind situacvions where
éhc amendment was clearly within acceptance criteria.
And finally, in example (¥{{)?staff may have had

in mind situations where the regulation change

ttd&if“r.uqlg’dilll significant safety issues and
.

implementation of the regulation involved only
some ministerial act or very minor safety review,
All these examples could easily be modified to
explicitly include these assumptions. If that
were done the ‘eanection between the examples and

the statute and regulation would be self-evident

and no further rationale would be required.

We have one other issue to raise regarding the
"careful and continuous thought" principle. The
draft final rule seems to focus on circumstances

where the only possible hazards consideration
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One final matteyr. As indicated, NRDC and UCS
strongly criticized the proposed rhlo as illegal.
The comment analysis (Enclosure B of SECY-81-366)
neither accurately describes their comment nor
adequately responds to it. This presents unneces-
sary litigative risk because it would support an
argument that NRC issued a final rule without
confronting the issues., Staff should be regquested

tc provide an adeguate response.

Leonard Bickwit, Jr.
General Counsel
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