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& % UNITED STATES

% = & ¢ NUCLEAR REGULATORY COMMISSION
) WASHINGTON D C 20655
-,

August 16, 1982

MEMORANDUM FOR: Tom Dorian
Office of the Executive Legal Director

FROM: Joseph T, Cawley, Il
Rules and Procedures Branch
Division of Rules and Records
Office of Administration

SUBJECT: DRR REVIEW OF THREE FEDERAL REGISTER NOTICES;
10 CFR PARTS 2 AND 50

I have reviewed the three attached Federal Register notices and inserted
required format revisions where necessary. The proposed rule concerning "...
No Significant Hazards Considerations...” would amend § 50.91. Another
proposed rule ent‘tled, "Backfitting"(Jim Tourtellotte's rule), also would
amend § 50.91. Since both rules are in the “proposed” stage, coordination
between you and Jim Tourtellotte should eliminate any possibility of a
problem developing at the "final" rule stage. However, in order to avoid
confusing the public with the publication of two different proposed versions
of § 50.91, you may wish tc resolve this issue as soon as possible.

Please call me on extension 27086 if you have any questions.

RuYes and Procedures Branch

Division of Rules and Records

Office of Administration
Attachments: As stated

cc: Jim Tourtellotte

na:m 86032~
2 AFR20491 PDR
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an operating license, it may dispense with the notice. Thus, a
determination that a proposed license amendment does or does not present
a "significant hazards consideration" significantly affects the public
hearing and notice requirements. However, the regulations until now have

not defined the term "significant hazards consideration.”

The Commission's practice with .regard to license amendments involving no
significant hazards consideratjon~(un1gss; as a matter of discretion,

prior notice was given) was to issue the amendment and then publish in

the Federal Register a notice of issuance. See 10 C.F.R. 2.106(a). In such

cases, interested members of the public who wished to object to the
amendment and request 2 hearing could do son, but a request for hearing
by

did not, by itself, suspend the effectiveness of the amendmer’.

B. The Sholly Decision and the New Legislation

The Commission's practice of not pruviding an opportunity for a prior
hearing on a license amendment not involving significant hazards

considerations was held to be improper in Sholly v. NRC, 651 F.2d 780

_(1980), rehearing denied, 651 F.2d 792 (1980), cert. granted 101 S.Ct.
3004 (1981) (Sholly). In that case the U.S. Court of Appeals for the
District of Columbia Circuit ruled that, under section 18%a. of the Act,
NRC must hold a prior hearing before an amendment to a license for a
facility can become effective, if there has been a request for hearing
(or an expression of interest in the subject matter of the proposed

amendment which is sufficient to constitute a request for a hearing). A
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prior hearing, said the Court, is required even when NRC has made a

consideration and has determined to dispense with prior publication in

the Federal Register. At the request of the Commission and the

finding that a proposed amendment involves no significant hazards
|
\
|
|

Department of Justice, the Supreme Court agreed to review the Court of

Appeal's interpretation of section 18%a. of the Act.

The Court's decision did not involve and has no effect upon the Commis-
sion's authority to order immediately effective amendments, without prior

notice or-hearing, when the public health.'safety, or interest, or the

common defense and security so requires. See, Administrative Procedure
Act, § 9(b2, 5 U.S.C. § 558(c), section 161 of the Act, and 10 C.F.R.

2.202(£3 Aﬁd 2.204, Similarly, the Court did not alter existing law with

regard to the Comission's pleading requirements, which are designed to

enable the Commission to determine whether a person requesting a hearing

is, in fact, an "iﬁterested person” within the meaning of section 189%a. -

-- that is, whether the person has demonstrated standing and identified

one or more issues to be litigated. See, BPI v. Atomic Energy Commission,

502 F.2d 424, 428 (D.C. Cir. 1974), where the Court stated that, "Under
.its procedural regulations it is not unreasonable for the Commission to
require that the prospective intervenor first specify the basis for his

request for a hearing.”

However, NRC believed that legislation was needed to change the result
reached by the Court in Sholly because of the implications of the
requirement that NRC grant a requested hearing before it could issue 2

license amendment involving no significant hazards consideration. Since




most requested license amendments involve no significant hazards
consideration and are routine in nature, hearings on such amendments
could result in unnecessary disruption or delay in the operations of "
nuclear power plants and could impose unnecessary regulatory burdens upon
NRC and the nuclear industry that are not related to significant safety
matters. Subsequently, on March.1l, 1981, the Commission submitted
probosed legislation to Congressi(;ntroduced as S.912) that would
expressly authorize NRC to issue a license amendment involving no '
significant hazards considerat%bn'before holding @ hearing requested by

an 1ntere§ted person.

After considering two similar bills, H.R.2330 and S.1207, Congress passed

"(’

Public Law . Specifically, section 12 of that law amends section 189a.

of the Act by adding the following with respect to license amendments

involving no significant hazards consideration:

["SHOLLY"]
OPERATING LICENSE AMENDMENT HEARINGS

SEC. 12. (a) Section 189a2. of the Atomic Energy Act of

1954 (42 U.S.C. 2239(a)) is amended--
{1) by inserting "(1)" after the subsection

designation; and

(2) by adding at the end thereof the following new
paragraph:
"(2)?A) The Commission may issuec and make immediately
effective any amendment to an operating license, upon &
determination by the Commission that such amendment involves
no significant hazards consideration, notwithstanding the
pendency before the Commission of a request for a hearing
from any person. Such amendment may be issued in advance
of the holding and completion of any required hearing. In
determining under this section whether such amendment
involves no significant hazards consideration, the Commission
shall consult with the State in which the facility involved
is located. In all other respects such amendment shall
meet the requirements of this Act.

—— e —— - - e - - - D Gt - N i il 5.+ W
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its strong desire to preserve for the public a meaningful right

to participate in decisions regarding the commercial use of nuclear
power. Thus, the provision does not dispense with the requirement
for a hearing, and the NRC, if requested [by an interested person],
must conduct a hearing after the license amendment takes effect.
Id.

It should be also noted that Section 12 of Public Law separates the
standards for determining whether’@n amendment involves no significant
hazards coﬁSideration (now used &1th respect to prior noticing and

‘ opportunity for hearing) from the criteria for providing or for dispensing

with prior notice and reasonabieiépportunity for public comment on this

determination.

Therefore, the Commission is promulgating as a final rule the proposed
standards for determining whether an amendment to an operating license |
involves no significant hazards conéideration, and, simultaneously, it is
publishing for thirty-days' comment (as mentioned before) a proposed rule
to establish (a) criteria for providing or dispensing with prior notice
and public comment on such a determination and (b) procedures for
consulting the requisite State on such a determination.

Final Rule on Standards for Determining Whether an Amendment to an
Oparating License Involves No Significant Hazards Consideration

“The Commission's final rule on standards for determining whether an
amendment involves no significant hazards consideration completes its
actions on the notice of proposed rulemaking (discussed above), which
was issued in response to a petition for rulemaking (PRM 50-17)
submitted by letter to tﬁ; Secretary of the Commission on May 7, 1978,
by Mr. Robert Lowenstein. The petitioner requested that 10 CFR Part 50




have

"I_";Qw >
g whether

considered

the
ble to

posed rule




erent from




even




though the issue would ultimately be satisfactorily resclved by the
issuance of the amendment. Accordingly, the Commission has added to the
1ist of examples a new example (vii) in the class of amendments considered

likely to involve a significant hazards consideration.

In addition, the Senate Committee on Environment and Public Works
~ commented upon the Commission's proposed rule before it reporte& S

1207. It stated: T

" The Committee recognizes that reasonable persons may differ on
whether a license amendment involves a significant hazards
consideration. Therefore, the Compittee expects the Commission to
deveTop and promulgate standards that, to the maximum extent
practicable, draw a clear distinction between license amendments
that involve a significant hazards consideration and those that
involve no significant hazards consideration. The Committtee
anticipates, for example, that conSistent with prior practice, the
Commission's standards would not permit a "no significant hazards
consideration" determination for license amendments to permit
reracking of spent fuel pools. Id., at p. 15.

Accordingly, a new example (viii), fitting somewhat indirectly into the
standards, has been added to the 1ist of examples to make clear that
spent fuel pool rerackings are specifically considered likely to involve

a significant hazards consideration.

The Committee also stated that:

It expects that the Commission, to the extent practicable, will
develop and promulgate standards that can be applied with ease and
certainty. In addition, the determination of "no significant
hazards consideration" should represent a judgment on the nature of
the issues raised by the license amendment rather than a conclusion
about the merits of those issues. Id.

This statement alluded to the point that the proposed rule contained

criteria to determine whether an amendment requires prenotice
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which were the same as the standards used to determine the merits of
whether a requested amendment should be granted. In the same context,
one commenter suggested that application of the criteria with respect to
prenotice in many instances will necessarily require the resolution of
substantial factual questions whi;h largely overlap the issues which
bear on thg merits of the license amendment. The implication of the
comﬁent was that the Commission ét-the prenoticing stage could iock
itself into a decision on the ?erits. _Conversely, the commenter stated
that the staff, in using the no significant hazards consideration
standards, was reluctant to give prior motice of amendments because its
determination about the notice might be viewed as constituting a
negative connotation on the merits. Also of concern was the point that-
the ngzi;;{on, under the current regulations as well as under the

proposed rule, could avoid notice entirely after making a determinat‘on

of no significant hazards consideration.

In any event, the legislation has made these cormeats moot by separating
the criteria used for public notice and comment on no significant
hazards consideration determinations from the standards used to make a
‘determination about no significant hazards consideration. Under the
legislation, the Commission would not use the same criteria for notice
and comment as it would for the standards on no significant hazards
consideration determination. As fully described in the accompanying
proposed rule on criteria for notice and comment, the Commission would

periodically (but not less frequently than once every thirty days)




publish for comment in the Federal Register notice of any amendments

issued or proposed to be issued; it would use the standards in § 50.92(b)
to determine whether to issue a requested amendment and whether, under

§ 2.105, to issue notice of "proposed action" and, thereby, to provide
cpportunity for a hearing. .

. The—Cc"uission has left the prqpbs;q rule intact to the extent ihat the
rule states standards with res?ect to Fhe meaning of "no significant
hazards consideration.” The standards in the final rule are substan-
tialiy identical to those in the proposed rule, though the attendant
language has been revised to make the determination somewhat simpler, as
well as easier to use and understand.

M
Based on comments received, the examples of amendments likely to
involve, and not 1ikely to involve, significant hazards considerations
have been revised to ensure that determinations on significant hazards
considerations do not prejudge the ultimate safety findings, i.e., that
the no significant hazards consideration determinations are not
identical to the conclusions in the final staff reviews with respect to

‘the merits of the types of license amendments addressed by the
examples. To supplement the standards that are being incorporated into
the NRC regulations, the examples will be incorporated into procedures

of the Office of Nuclear Reactor Regulation, a copy of which will be

placed in the Commission's Public Document Room.
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EXAMPLES OF AMENDMENTS THAT ARE CONSIDERED LIKELY TO INVOLVE SIGNIFICANT
HAZARDS CONSIDERATIONS ARE LISTED BELOW. (A seventh and eighth example

have been added, as previously discussed.)

(i) A significant relaxation of the criteria used to establish
safety limits. _;'

- (1) =A significant re]axat;oﬁ of the bases for limiting safety
system settings or limiting coﬁd{gions for operation.

(ii1) A significant relaiatioﬁ in limiting conditions for
operation not acccmpaniéd by compensatory chénges. conditions, or
actions t;ét maintain a commensurate level of safety.

(iv) Renewal of an operating license.

(v) ‘Fér a nuclear power plant, an increase in authorized maximum
" core ﬁa;ér.1evel. |

(vi) A change to technical specifications involving a significant
unreviewed safety question.

(vii) A change in plant operation designed to improve safety but
which, in fact, allows plant operation with safety margins of some
significance reduced from those believed to have been present when the
license was issued.

-

(viii) Reracking of a spent fuel storage pool.

EXAMPLES OF AMENDMENTS THAT ARE CONSIDERED NOT LIKELY TO INVOLVE
SIGNIFICANT HAZARDS CONSIDERATION ARE LISTED BELOW:

(1) A purely administrative change to technical specifications:
for examplie, a change to achieve consistency throughout the technical

specifications, correction of an error, or a change in nomenclature.
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(ii) A change that constitutes an additional limitation,
restriction, or control not presently included in the technical
specifications: for example, a more stringent surveillance requirement.

(iii) For a nuclear power reactor, a change resulting from a
nuclear reactor core reloading, if no fuel assemblies significantly
different from those found previqﬁsly acceptable to the NRC for a

~ previous cére at the facility in:qﬁéstion are involved. This aSsumes
that no significant chanées are made to the acceptance criteria for the
technical spec1f1catxons that the analyt1ca1 methods used to demonstrate
conformance with the technical speciflcations and regulations are not
sign1f1cant1y changed, and that NRC has previously found such methods
acceptable.

(iv)'ﬁlreIief granted upon demonstration of acceptable operation
from an operating restriction that was imposed because acceptable
operation was not yet demonstrated. This assumes that the operating
restriction and the criteria to be applied to a2 request for relief have
been established in a prior review and that satisfaction of the criteria
are essentially self-evident.

(v) Upon satisfactory completion of construction in connection with
an operating facility, a relief granted from an operating restriction

~that was imposed becazuse the construction was not yet completed satis-
factorily. This is intended to involve only restrictions where it is

essentially self-evident whether construction has been completed satis-

factorily.
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(vi) A change which either increases the probability or
consequences of a previously-analyzed accident or reduces a safety
margin but for which the results of the change are clearly within
regulatory acceptance criteria: for example, a change resulting from
the application of a small refinement of a previously used calculational
model or dgsign method. '

'.(vii). A change to make a'Iiééﬁse conform to changes in the
regulations, where the license change results in very minor change§ to
. facility operations c]egrly in‘keéping.with the regulations.

(viii) A change to a license to reflect a2 minor adjustment in

ownership shares among co-owners already shown in the license.

Papé}work Reduction Act Statement

This final rule contains no new or amended requirements for
recordkeeping, reporting, plans or procedures, applications or any other

type of information collection.

Regulatory Flexibility Certification

In accordance with the Regulatory Flexibiiity Act of 1980, 5 U.S.C.
605(b), the Commission certifies that this rule does not have a
significant economic impact on a substantial number of small

- entities. This rule affects only the licensing and operation of
nuclear power plants. The companies that own these plants do not
fall within the scope of the definition of "small entities" set
forth in the Regulatory Flexibility Act or the Small Business Size
Standards set out in regulations issued by the Small Business
Administration at 13 CFR Part 121. Since these companies are
dominant in their service areas, this rui= does not fall within the
purview of the Act. -



Part 2 - Rules of Practice

Administrative practice and procedure )\ e €
Antitrust 1o b2 ‘ &m'r'
Byproduct material t Y. el
Classified information g "*,)
Environmental protection L
Nuclear materials [
Nuclear power plants and reactors Ao
Penalty

Sex discrimination

Source material

Special nuclear material

Waste treatment and disposal

Part 50 - Domestic Licensing of Production and Utilization Facilities
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Pursuant to the Atomic Energy Act of 1954, as amended, the Energy
Reorganization Act of 1974, as amended, and Sections 552 and 553 of
Title 5 of the United States Code, notice i: hereby given that the

following aw:ndments to Title 10, Chapter I, Code of Federal Regulations
2. oam

10 CFR Part@éo, are published as a document subject to codification.

—istof-Subjects—in-10-CFR-Parts 2 and-60v—
—{Joha-Phitips—to-provide-thesaurus-—terms]—

PART 2--RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 continues to read as follows:

Autbority: Secs. 161, 181, 62 Siat 948 883
(42 US.C 2201, 2271) sec. 191, a2 amended.
Pub. L 87818, 76 Stet 408 (42 US.C 22401}

 sec. 201, Pub. L 83438 88 Stat 1242 as m
OO P amended by Pub. L 94-75, 88 Stat, 413 (2
USC 5841) S USC 582 .
(Section 2101 alsc issued under secs. 53, 62,
£1, 103, 104, 105, 68 Stat 830, 832 B3S, 838,
©27, 838 e amenrded (€2 USC 2073, 2083,
2111, 2133, 2134. 2135} sec 102 Pub. L 71~
190. 83 Stat. 853 (42 US.C. 4332); sec. 301, 88
Stat 1248 (42 US.C 5871). Sections 2102
2104, 2108, 2721 also issued under secs. 102,
- 103, 104, 105, 183, 186, 65 Stat $36 637, 838,
654, 855, as amended (2 US.C 2132 2133,
2134, 2138, 2233, 2229). Sectiuns 2.200-2.208
also issued under sec. 166 68-Stat 955 (42
U.S.C 2236); sec. 208, 88 Stat 1248 (2 USC
5546). Sections 2600-2.606. 2730, 2772 also
issued under sec. 102 Pub. L 91-190. 83 Stat
853 (42 US.C 4322). Sections 2700a, 2719
also issued under § US. C 554 Sections 2754,
2760, 2770 also issued under $ US.C. 557,
Section 2700 also issved under sec. 103, 68
. laL 936, as amended (42 US.C 2133),
Sections 2.800-2.807 alsc issued under §
US C 553. Section 2.808 also issuved under §
US.C 553 and sec. 102 83 Stat 853 (¢2US.C.
4332). Section 2.809 also issued under SUSC
- 553 and sec. 28, Pub. L 85-258 71 Stat 579, a8
amended by Pub. L. 85-208. 91 Stat 14283 (&2
US.C 2009). Appendix A is also lssved under
sec. & Pub. L 91-560 84 Stat 1472 (2 US.C
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2. In § 2.105, paragraph (a)(3) is revised, paragraphs (a)(4) through
(a)(8) are redesignated as paragraphs (a)(5) through (2)(9), and a new
paragraph (a)(4) is added to read as follows® Y

§ 2.105 Notice of proposed actio.

@) ¥ *x - &
///’”(Ey'xf a hearing is not reﬁuired by the Act or this Chapter, and
if the Commission has not found that a hearing is in the public
interest, it will, prior to acting thereon, cause to be published jn the
FEDERAL REGISTER a notice of proposed action with respect to an

applicatign for:

(3) An amendment ¢f a license specified in paragraph [(a)(1) or]

(a)(2) of this section and which involves a signficant hazards consider-

ation;

(4) An amendment to an operating license for a facility licensed

under sections 103, 104b., or 104c. of the Act when the Commission in

its analysis, using the standards in §50.92(b) of this chapter, deter-

N ~ . - * «& 30 * )

1/ Additions to the currently effective regulation are underscored and
deletions are within brackets. Before publication in the Federal
Register, the underscores, brackets and this footnote will be

mines that there is a significant hazards consideration; |
deleted.
|



AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 189, 68 Stat. 936, 937,
948, 953, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239, 2282), secs. 201,
202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842,
5846), unless otherwise noted.

Section 50.7 also issued under Pub. L. 95-601, <ec. 10, 92 Stat.
2951 (42 U.S.C. 5851). Section 50.78 also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Sectiops 50.80-50.81 also issued under sec. 184,

Sechion 50-92 also issued vrde Viblic Low o) Nt - -
68 Stat. 954, as amended (42 U.S.C. 2234).) Sections 50.100-50.102 also )

T ust. —).

issued under sec. 186, 68 Stat. 955 (42 u.s.C. 2236)> ( ____

For the purposes of sec. 223, 68 Stat. 958, as amended (42 U.S.C. 2273),
“§§ so.iﬁ(h). (b), and (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a) are

issued under sec. 161b, 68 Stat. 948, as amended (42 U.5.C. 2201(b));

§§ 50.10(b) and (c) and 50.54 are issued under sec. 161i, 68 Stat. 949

as amended (42 U.S.C. 2201(i)); and §§50.55(e), 50.59(b), 50.70, 50.71

50.72, and 50.78 are issued under sec. 1610, 68 Stat. 950, as amended
(42 U.S.C. 2201(0)).
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PART 50 - DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION FACILITIES

3. The authority citation for Part 50 is reviced to read as
«  follows: \ _ =
[E"tﬂ‘(.‘} ("L'.’L'O\ KYIM 017/7)$§’~-k })“iy( L‘—'(’J
- "fdoﬁu-Fh4l396-‘°-atnxidﬂ_i&indqrd;ééigrgncnl.—

. v y E & il“ I Ih i: t'“ - - L] s“‘ﬁz—

4. In § 50.58, pa;igraph (b) is revised to read as follows:
4
§50.58 Hearings and report of the Advisory Committee on Reactor

Safeguards.

-
* * * * * * -

(b)(1) The Commission will hold a hearing, after at least 30-days’
notice and publicétion once in the FEDERAL REGIS‘ER‘ on each application
-for a construction permit for a product19n gr_utjli}ation facility which
is of a type described in §50.21(b) or §56.22Ao;‘;#ich is a testing
facility. When a construction permit has been issued for such a
facility following the holding of a public hearing and an application
is made for an operating license or for an amendment to a construction

permit or operating license, the Commission may hold a hearing after at

least 30-days' notice and publication once in the FEDERAL REGISTER. [or]
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In the absence of a request [therefore] for a hearing by any person

whose interest may be affected, the Commission may issue an operating

license or an amendment to a construction permit or operating Ticense
without a hearing, upon 30-days' notice and publication once in the

FEDERAL REGISTER of its intent to do so.

(2) If the Commission finds thaiino significant hazards consideration

is presented by an application for an amendment to an [construction

. pfnxt or]11 operating license for @ facility described in @ﬁ{ragraph
o it Secvtiom = .

’?* *YIS ‘4!1

: (b)(ll, using the standards in 950.929* (1) it may dispense with notice

[and publication] of proposed action under § 2.105 of this chapter and

(ii) it may issue the amendment, notwithstanding the pendency before

4!
it of a request for hearing from any person. Such an amendment may be

-

issued and made immediately effective in advance of the holding and

completion of any required hearing.

5. Secticn 50.91 is redesigrated as § 50.92 and revised to read as

follows:
§ 50.92 [50.91] Issuance of amendment.

(2) In determining whether an amendment to a license or construc-
tion permit will be issued to the applicant, the Commission will be
guided by th2 considerations which govern the issuance of initial
Ticenses or construction permits to the extent applicable and

appropriate.
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(b) The Commission will determine that a proposed amendment

to an operating license of a facility licensed under § 50.21(b) or
of Hais “«ui
§ SO.ZQ&or of a testing facility involves no significant hazards

consideration, unless it finds that operation of the facility in

accordance with the propeosed amendment wceld:

© (1) Involve a significant increase in the probability or

consequences of an accident from any accident previously

evaluated;

0"

(2) Create the possibility of a new or different kind of

accident from'iny accident previously evaluated; or
s §4

(3) Involve a significant reduction in a margin of safety.

(c) If the Commission determines that the application involves the

material alteration of a licensed facility, it will issue a construction

permit before it issues [will be issued prior to the issuance of] the

amendment to the license.

(d) 1f the Commission determines that the amendment involves a

significant hazards consideration, [the Commission] it will give notice

of its proposed action pursuant to § 2.105 of this chapter before acting
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[thereon] on the amendment. The notice will be issued as soon as

practicable after the application has been docketed.

Dated at Washington D.C. this day of , 1982.

For the Nuclear Regulatory Commission,

- , ~ Samuel J. CThiTk
Secretary fur the Commission

i
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 2 and 50

Criteria for Notice and Public Comment and Procedures for State :
CaMmpR | s PO T

Consultation on License Amendments Involving y
(oFg t -_,,,,,r”n -
ap—

No Sign1ficant Hazards Consideration 1 Jo Add hwo
N d e o
”‘LJ"" PI,I JM
s A ¢4 plam ——-—“'
.' ; ' . ,r"')'))}uv(l “‘J Qé_l&:{,
nsian ; ¢
RGENCY:  Nuclear Regulatory Commission(NRC).r (ansegvemce! )

ACTION: Proposed rule.

SUMMARY: The NRC is proposing to amend {ts requlations to specify criteria
for providing .or dispensing with prior notice and public comment on deter;
Mination®™about whether amendments to‘operating licenses for certain
facilities involve no significant hazards consideration. It is also pro-
posing procedures for consultation on these determinations with the State

in which the facility of the licensee requesting the amendment is located.

fkl(f u/ 71 JAN‘?

ﬂ[((. ,o 4“) )U
Y"l(w
DATES: Comment period expires (fb days following pub{:cat
in the FEDERAL REGISTER). Comments received after this date will be

considered if it is practical to do so, but assurance of consideration cannot

be given except as to comments received on or before this date.

ADDRESSES: Written comments should be sent to the Secretary of the

Commission, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,



Attention: Docketing and Service Branch. Copies of comments received on the

proposed rulemaking may be examined and copied for a fee in the Commission's

Public Document Room at 1717 H Street, N.W., Washington, D.C.

FOR FURTHER INFORMATION CONTACT: ~Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuciear Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 492-3690.

SUPPLEMENTARY INFORMATION:

Introduction

On , Congress passed Public Law to authorize appropriations
for NRC and for other purposes. Among other things, the legislation directs
NRC to promulgate regulations which establish (a) standards for determining
whether an amendment to a license involves no sighificant hazards censidera-
tion, (b) criteria for providing or dispensing with prior notice and public
comment on such a determination, and (c) procedures for consulting on such a
determination with the State in which the facility of the licensee requesting
the amendment is located. The legislation also authorizes NRC to issue and
meke immediately effective an amendment to a license, upon a determination
that the amendment involves no significant hazards consideration, even though
NRC has before it a request for a hearing by an interested person. Addition-
ally, the legislation specifies that such an amendment may be issued and made
immediately effective in advance Bf the holding and completion of any required

hearing.







ommittee
amerdment will
may result in
tee recognizes

foreclose the

wever,
exer

r pub

rt No.




would

nne 11 -
..'~’rvb7\‘v/




is that

nd this

Itimate

ome 1ns




——— e — S . Wt B s A e - e —————— - . i . - -

hazards consideration and makes the requisite safety findings, it would issue
the amendment but, as noted above, a hearing, if requested, may be held_after
issuance uf the amendment. On the other hand, if the Commission determines
that there is a significant hazards_consideration. it would, under § 2.105,
normally provide thirty-days' priorhnotice of "proposed action" on the
reque%ted améndment in order to qffo;d an opportunity for interested persons
to request a hearing on thé determination. (This notice could be issued

jnstead of the notice under § 50.91 or at any time after issuance of that

notice.)

Of course, the Commission retains its separate authority to impose amendments
gd
on licensees without prior notice and hearing if it finds that the public

health, safety or interest so requires. See 10 CFR 2.202(f) and 2.204.

Under the new provisions, the Commission would, in effect, normally provide
prior notice for public comment as to the issue of no significant hazards
consideration on all requests for amendments to certain operating licenses.
As mentioned before, under § 2.106(a)(2) it presently provides notice after‘
the fact by publishing notices of issuance for all these license amendments.
T;erefore, to avoid duplication of notices, the Commission proposes to amend
§ 2.106(a)(2) by providing for notice of issuance of an amendment only when
(1) it has made a determination that an amendment request involves a signifi-
cant hazards consideration and it has published a notice of prcposed action
under § 2.105 providing an opportunity for a public hearing; or (2) it has
received adverse public comment about the issue of no significant hazards

consideration on a requested amendment under the previously published notice
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for public comment and has decided in its final determination that there is
no significant hazards consideration; or (3) it has had to act quickly on the
amendment request in order to avoid the shut-down or derating of the plant
and has not published a notice of rgceipt or a notice of a proposed deter-

mination under § 50.91.

To provide a practical basis for:imp]emgpting the new legislation, for
amendments requested before the effective date of the final regulation on
which the Commission has not acted_py that date, the Commission proposes to
keep its present procedures in Part 2, providing notice of proposed action
and opportunity for a hea;ing under § 2.105, where appropriate, and notice of
issuance un&;; § 2.106. In addition, ‘it would use the State consultation

procedures, described below, for these amendment requests.

B. State Consultation

As noted above, Public Law requires the Commission to consult with
the State in which the facility involved is located and to promulgate regu-
Igtions which prescribe procedures for such consultation on a determination
that an amendment o the facility license involves no significant hazards
consideration. Tle Senate Committee on Environment and Public Works
explained this requirement in its Report, cited earlier, as follows:

The requirement complements the directive *i ... [the Senate bill]

that the Commission, in determining whether an amendment involves

no significant hazards consideration, shall consult with the situs

State. The Committee expects that the procedures for State
consultation will include the following elements:



(1) The State would be notified of a licensee's request for
an amendment;

(2) The State would be advised of the NRC's evaluation of
the amendment request; .

(3) The NRC's proposed determination on whether the license
amendment involves no significant hazards consideration would
be discussed with the State and the NRC's reasons for making
that determination would be explained to the State;

(4) The NRC would listen to and consider any comments
prgvided by the State official designated to consult with the
NRC; and o :

(5) The NRC would make a good faith attempt to consult with
the State prior to issuing the license amendment.

At the same time, however, the procedures for State consultation
would not: '

(1) Give the State a right to veto the proposed NRC
determination; ‘

(2) Give the State a right to a hearing on the NRC
determination before the amendment becomes effective;

k3) Give the State the right to insist upon a postponement
of the NRC determination or:issuance of the amendment; or

. = (4) Alter present provisions of law that reserve to the NRC

exclusive responsibility for setting and enforcing
r:diological health and safety requirements for nuclear power
plants.

In requiring the NRC to exercise good faith in consulting with a
State in determining whether a license amendment involves no
significant hazarcs consideration, the Committee recognizes that a
limited number of cases may arise when the NRC, despite its good
faith efforts, cannot contact a responsible State official for
purposes of prior consultation. Inability to consult with a
responsible State official following good faith attempts should
not prevent the NRC from making effective a license amendment
involving no significant hazards consideration, if the NRC deems
it necessary to avoid the shut-down of a power plant. 1d., at
p. 16.

The Commission believes that the law and its legislative history are quite
specific. Accordingly, the Commission proposes to adopt the elements
described above. The Commission notes three points in connection with the

legislative history. First, the Commission would do its best to consult with

the State, before it makes a determination about no significant hazards



consideration, but on very rare occasions may be unable to do so. In these

few instances it would inform the State about its actions as soon as it can.
The Commission's regulations in § 2.106 would cover this situation. Second,
though the Commission intends to giye careful consideration to the comments
provided to 1t by the affected State on the no significant hazards question,
the State comments are advisory to the Commission; the Conmission remains
responsible for making the fina];adminigtrative decision on the question.
Third, State consultation does not alter present provisions of law that
reserve tc the Commission exc1usivg responsibility for setting and enforcing

radiological health and safety requirements for nuclear power plants.

/’J X
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This proposed rule contains a new reporting requirement which will be sub-

Paperwork Reduction Act Statement

mitted to the Office of Management and Budget for its review under the

Paperwork Reduction Act.

A bl «
Regulatory Flexibility Certification 6"f e ‘ﬁ:f'

In accordance with the Regulatory Flexibility Act of 1980,

= 5 U.S.C. 605(b), the Commission certifies that this rule does not
have a significant economic impact on a substantial number of
small entities. This rule affects only the licensing and
operation of nuclear power plants. The companies that own these
plants do not fall within the scope of the definition of "small
entities" set forth in the Regulatory Flexibility Act or the Small
Business Size Standards set out in regulations issued by the Small
Business Administration at 13 CFR Part 121. Since these companies
are dominant in their service'areas, this rule does not fall
within the purview of the Act.
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PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
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AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 1839, 68 Stat. 936, 937,
948, 953, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2235, 2239, 2282); secs. 201,
202, 206, 88 Stat. 1° 2, 1244, 1246, as amended (42 U.S.C. 5841, 5842,

5846), unless otherwise noted.
Section 50.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat.

2951 (42 U.S.C. 5851). Section 50.78 also issued under sec. 122, 68 Stat.

939 (42 U.S.C. 2152). Sections 50.80-50.81 also issued undeq,sec. 184, ‘>

Sechiov. 50.4) £[so iscurd vmder Pob, Lo ey — 8,8,
68 Stat. 954, as amended (42 U.S.C. 2234).‘\Sections 50.100-50.102 also

N, A—

issued under sec. 186, 68 Stat. 955 (42 U.S.C. 2236).
For the purposes of sec. 223, 68 Stat. 958, as amended (42 U.S.C. 2273),

§§ 50.10(a), (b), and (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a) are

issued under sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b));

§§ 50.10(b) and (c) and 50.54 are issued under sec. 161i, 68 Stat. 949
as amended (42 U.S.C. 2201(i)); and §§50.55(e), 50.59(b), 50.70, 50.71

50.72, and 50.78 are issued under sec. 1610, 68 Stat. 950, as amended
(42 U.S.C. 2201(0)).
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“Pnser ¢ PART 50 -- DOMESTIC LICENSING OF

an \?o «l‘ \ 0) PRODUCTION AND UTILIZATION FACILITIES

76 read

3. The authority citation for Part 50 is reviseﬁ‘as follows:

> 220k, 223242233, 2239,
0 s : . 7y 5845648,
=68 Stat oA YISO 2152) . Sections 50.80-50.81 also-is6ued-under. 566,
ks " ). Section50.91 atso-tssued
~desued-under SeC. 188, 68 U.S. (. 955 (428-Ues.L.2236) . ~For<the purposes-of-—
~4eC . 22368 Stut 958 -as-emendad (42 Y. S €-2273), §50-54(1) fssuEd under

—section 161i468-Stat. 949 {42 U.5.L.-220144))5-6§50.70,-60.71 and 50.78
—tssved under see:-16lo, 68 Stat. 950, -ac-amended (42 U.S.C. -B201{0))y-and-the
~Laws-—referred to in the Appendices —Seetion-50,91-etso fssued-under-See. 12
of-Pob. Lo {00 Phitipsi-

- ﬂc Seetion headin and Ivgf / § %o, 4] éve rj secd
MMWMto read as follows:

§50.91 Public notice and comment; State consultation.
ey b Hl

(a) With respect to applications rece.ved after 9fffect1ve date of

am.-.Jmm}
], as soon as practicable after receipt of an application for an



amendment to an oper%;ﬂzg license for a facility which is of a type described
OF Wie par |
in § 50.21(b) or § 50.2%* or which is a testing facility, the Commission:

—

,

(1) Will normally make a proposed 'tg;ination about ;\o significant
4 W '

hazards consideration and publish for comment in the Federal Register a

noticé.of proposed issuance of theiamgndment. The notice will identify the

facility concerned, briefly describe the requested amendment, and prqvide a

30-day comment period (unless for good reason it provides arsqgrter piriod)
. : Y ) ay

on the question of whether, pursuant to the criteria in § 50.92(b}r the

amendment invelves no significant hazards consideration;

v
(2) Will publish for public comment in the Federal Register a notice of
(&) o 7’»7 Sec f.on
receipt in the manner described in eubparagraphA(ly. when the need to issue

the proposed amandment arises quickly, such as in an instance where failure
to act on the amendment may result in the shut-down or derating of the plant;
of this rhr‘br
(3) Will publish a notice of issuance under § 2.10(* when, in an
emergency, it does not have time to publish either a proposed determina-

tion or a notice of receipudﬂ
- A

of Wais secion

(b) The licensee requesting an amendment under paragraph (a)Ashall make
its views, if any, about the issue of no significant hazards consideration,
known to the Commission when it files its application for the amendment.

(c) The Commission will provide for State consultation on its deter-

mination about no significant hazards consideration as follows:



s i =

(1) Each licensee applying for an amendment to an operating license for
a facility specified in paragraph (:)A;E;Ii'SQ::fy the State in which the
Ticensee's facility is located of the licensee's request for an amendment by
providing to that State a copy of the application, and shall indicate on the
application that it has done so. '“

(2) Aféer its eva]uation of th;-amendment request, the Commission
normally will discuss with the State its proposed determination on no sig-
nificant hazards consideration. 1nc1ud1ng its reasons for making the deter-
mination. Ihe Commission will consider apy comments of the State official
designated to consult with it in it; determination on no significant hazards

consideration. After it issues the requested amendment, the Commission wil)

i
send the State a copy of the amendment, appending its evaluation.

- - inserd the
(3) For all amendment requests received before Qeffective date of fimal

A emd ince - the
Ar‘!%‘-but not issued a d for all amendmert requests received after irffective

ﬂ( Ay
date of finaljrule], the Commission will make a good faith attempt to consult

with the State before issuing the license amendment. If failure to act
quickly on the amendment, however, may result in the shut-down or derating of
the plant, the Commission may dispens&'wtﬁ pr(ior State consultation. In B
this instance, as specified in § 2. 10§+ it will inform the appropriate State
o;f1c1a1 as soon as it can.

(a) (¢)

4e) The State consultation procedures in paragraph~te} of this section
do not give the State a right:

(1) To veto the Commission's proposed determination;

(2) To a hearing on the determination before the amendment becomes

effective; or



(3) To insist upon a postponement of the determination or issuance of

the amendment.

Dated at Washington, D.C. this ‘day of , 1982,

For the Nuclear Regulatory Commission,

0

Samuel J. ChiTK
Sgcretary for the Commission

"l.’
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 2 and 50

Temporary Operating Licenses

AGENCY:  Nuclear Regulatory Commission (Nﬁ?}fl"
e

ACTION: Final rule.

SUMMARY: The Commission has adopted amendments to its "Rules of Practice
for Domestic Licensing Proceedings" in 10 C.F.R. Part 2 and to its
regulations in 10 C.F.R. Part 50, "Domestic Licensing of Production and
Uti\t;gﬁion Facilities," to reflect the enactment of temporary operating
licensing authority on , 1982. The new authority amended
section 192 of the Atomic Energy Act of 1954, as amended (the Act), to
authorize the NRC to issue temporary operating licenses for nuclear power
plants. Section 192, initially added to the Act on June 2, 1972,
authorized the Atomic Energy Commission to issue temporary operating
licenses for nuclear power reactcrs under certain prescribed
circumstances. The authority under the original section 192 expired,
however, on October 30, 1973. To the extent that the amended section 192
is in substance the same as the original section, the implementing
regulations in the amendments to Parts 2 and 50 likewise are similar in
substance to the now expired regulations which were published in 1972 to

implement the section initially. The amendments to Parts 2 and 50 set



-.4.._._,-_-4..“ o e it - R Vw il : - T i - - s . s o e W NS

out below are designed to conform Commission regulations and procedures

to the new temporary operating licensing authority.
(_ |leane Ha%k ‘V" Mps

e - ’ ——

DATE:Y /[Effective date is 30 days following publication in the FEDERAL J

’ // -
__REGISTER.] ' Comments on the amendments are invited from all interested
persons within 30 days of publication of this notice in the FEDERAL

REGISTER. Consideration will be given to such éomments with a view to

possible further amendments, if warranted.

ADDRESS: A1l interested persons who desire to submit written comments or
suggestions for consideration in connection with the amendments should
send them to the Secretary of the Conmigsion. U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555, Attention: Docketing and Service
Branch. Copies of comments received on the amendments may be examined in
the Commission's Public Document Room at 1717 H Street, N.W., Washington,
D.C.

FOR FURTHER INFORMATION CONTACT: Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington,

D.C. 20555. Telephone: (301) 492-8690.

SUPPLEMENTARY INFORMATION:

Background
Following the March 1979 accident at the Three Mile 1sland nuclear

power plant, the NRC devoted principal attention to evaluating the



:
.
s

accident and its implications for the safe regulation of nuclear power in
this country, and to developing the necessary regulatory improvements for
presently operating nuclear power plants. During this period, construc-
tion continued on those nuclear power plants with construction permits,
although only very limited NRC effort was applied to preparing and
completing the necessary safety review and hearing requirements for the
issuance of operating licenses for these facilities. Largely as a result
of this situation, it became apparent in late 1980 that delays would be
experienced between the time when construction of some of these plants
would b2 sufficiently completed to allow fuel loading and the start of
operation, and the time when all requirements for the issuance of an
operating license, including the hearing requirements of the Atomic
Erergy Act, would be met. '

Under the Atomic Energy Act of 1954, as amended (the Act), no person

may operate a nuclear power plant without first obtaining an operating

license from the NRC. A formal on-the-record evidentiary hearing must be
held - and a decision rendered on the basis of that record - if requested
by any person whose interest may be affected, before the Commission may
issue an operating license. Before the enactment of Public Law __  ,
however, the Commission lacked the authority to authorize fuel loading
and low-power operation and testing on the basis of its safety and
environmental evaluation; it was required instead to await authorization
in the course of the hearing process (see 10 C.F.R. 50.57(c)).

Even with the administrative changes to the licensing process
designed to reduce the time required to complete the license process for

these plants, the potential for licensing delays remained for some of the



R A AP o 1. AR G AT . . e e S TR ST B 5. 35 Wi e S RS

plants scheduled to be completed between 1981 and 1983. Although there
are uncertainties as to the precise costs of the projected licensing
delays for these plants, the estimates, even if limited only to the cost
of replacement power, indicate that the cost to the utilities and to
their ratepayers will be in the range of tens of millions of dollars a
month for each completed plant. )

In order to relieve the burden of these delays, on March 18, 1981,
the Commission submitted a legislative proposal to amend the Act to
authorize the Commission to issue a temporary operating license for a
nuclear power plant, authorizing fuel loading and low-power operation and
testing, in advance of the conduct or completion of an on-the-record
evidentiary hearing on contested issue; relating to the final operating

license. Public Law , 1s the final legislative product of the

Commission's proposal.

Genera)
The temporary operating licensing authority could be used in any
proceeding upon an appiication for an operating license for a utilization
facility required to be licensed under sections 103 or .04b. of the Act,

in which a hearing is otherwise required under section 189a. of the Act
on the final operating license for the facility. Pending final action by
the Commission on the application for the final operating license for the
facility, the applicant may petition the Commission for a temporary
operating license for suéh facility authorizing fuel loading, testing and
operation at a specific power level to be determined by the Commission,

The initial petition, however, would be limited to power levels not to



exceed 5 percent of the nuclear facility's rated full thermal power,
After the temporary operating license is issued, the utility licensee may
file one or more additional petitions with the Commission to allow
facility operaticn in staged increases in power le =1 beyond the initia)
5 percent limitation. A1l authorizations for temporary operating
licenses under section 192 and these implementing regulations shall be
pursuant to a final order of the Commission itself. Any such action lies
within the discretion of the Commission. The present authority and
procedures in § 50.57(c) of the regulations (under which a presiding
Atomic Safety and Licensing Board may, on motion, and after a decision
based on ¢ svidentiary record or upon agreement of the parties to the
contestec proceeding, authorize the issuance of a fuel load or low-power
and t¥Sting license) remain availabie, however, and are not affected at
all by these regulations implementing section 192 of the Act.
| The circumstances under which petitions may be filed and conditions

under which the Commission may exercise such authority are as prescribed
in section 11 of Public Law ____ . These provisions are reflected in
the implementing amendments to Parts 2 and 50 set out below. In essence,
these amendments establish a detailed procedural framework for consider-
ing and issuing temporary operating licenses. Section 192, as amended,
and ts accompanying legislative history clearly contemplate that such
procedures are useful and needed safequards to govern the Commission's

actions in exercising the new authority and to preserve for the public a

meaningful right to partiéipate in Ticensing decisions.




New Subpart C to 10 C.F.R. Part 2 - "Procedures Applicable to Proceedings

for the Issuance of Temporary Operating Licenses for Utilization Facilities

Pursuant to Section 192."

Subpart C simply adds procedural requirements to 10 C.F.R. Part 2
which are needed to carry out the temporary operating licensing authority
in section 192 of the Act and implemented in a new § 50.57(d) of
10 C.F.R. Part 50. Unlike the hearing on the fina] operating license,
the temporary operating licensing process is subject neither to the
hearing requirements of section 189a. of the Act nor to the requirements
of subparts A or G of the Rules of Practice in 10 C.F.R. Part 2.

Subpart C provides all of the necessary procedural guidance regarding
requests for, and Commission authorization of, temporary operating
licenses. Briefly, subpart C provi&es:

For the petition for a temporary operating license to be filed in
the form of a written motion. The written motion, with supporting
affidavits, shall be served on all parties to the proceeding for the
issuance of the final operating license.

The initial petition shall be limited to power levels not to
exceed 5 percent of full thermal power. Following the issuance of the
temporary operating license, the licensee may file subsequent petitions
with the Conmission to amend the temporary operating license in staged
increases at specific power levels in excess of the initial 5 percent
limitation.

* The subpart provibes general guidance on the contents and

requirements for affidavits which may be filed in support of or in



cpposition to petitions for the issuance, or the amendment, of temporary
operating licenses.

The rules provide for prompt publication of notice of "oth
petitions for a temporary operating license and for amending ¢ich a
Ticense with a 30-day period for public comment. They provid: that the
notice shall inform interested persons how they can go about obtaining
access to the petition and its supporting~affidav1ts. Such .iccess is
needed so that such persons might, as the rules alsc provide, file
responsive affidavits to the petition. The rules do not specify a time
after the 30-day public comment period for Commission action on the
petition. In keeping with the purpose of the temporary operating license
authority, the rules provide that the Commission will act as

“xpeditiously as possibie on betitions for temporary operating licenses
and for amendments to such licenses.

Issuance of a temporary operating license or amendment thereto
shall be pursuant to a final order of the Commission itself which recites
the reasons called for in section 192 of the Act and § 50.57(d) of this
chapter. The final order of the Commission shall be subject to judicial
review under section 189b. of the Act.

The rules restate the procedural safeguards in section 192 to
assure that the issuance of the temporary operating license does not
prejudge the outcome of the licensing hearing for the final operating
license for that plant or prejudice the rights of any party to the
hearing to raise anj proper issue in that hearing and to have that issue
decided. Moreover, the ryles require, as does section 192, that any

party to the final operating license hearing, or any licensing board



member conducting such hearing, promptly notify the Commissinn of any
information made available as part of that hearing that the terms ard
conditions of the temporary operating license are not being met, or that
they are insufficient to provide reasonable assurance that operation of
the facility during the period of the temporary operating license will
provide adequate protection to the public health and safety and the
environment. |

Finally, the rules state that the Commission will assert its best
efforts to adopt appropriate administrative remedies to minimize the need

for the issuance of temporary operating licenses.

New § 50.57(d) of 10 CFR Part 50

A new § 50.57(d) has been added to reflect the substance of the
temporary operating licensing authority granted by Public Law __ and
the special provisions which must be satisfied before the Conmission exer-
cises this authority. Pursuant to section 11 of Public Law ___ and
§ 50.57(d), the following requirements are applicable to a petition for
and the issuance of a temporary operating license and amendments thereto:

A petition for the issuance of a temporary operating license
cannot be filed with the Commission until the Advisory Committee on
Reactor Safeguards (ACRS) report, the NRC staff's initial Safety
Evaluation Report and the staff's supplement to the report prepared in
response to the ACRS report for the plant, the NRC staff's final
environmental statement, and a State, local or utility emergency plan

have been filed.
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The initial petition for a temporary operating license is limited
by section 192 to power levels not to exceed 5 percent of the facility's
rated full thermal power. After the temporary operating license is
issued, however, the utility licensee may file petitions with the
Commission to amend the temporary operating license to allow the facility
to operate at specific power levels exceeding 5 percent of rated full
therme] power. The latter levels could be up to and include full-power
in those cases in which the Commission determines that such action is
necessary. In all instances, action on such petitions shall be
authorized pursuant to a final order of the Cormission itself which shall
reflect the basis for the findings required by sectiun 192. Moreover,
such actions lie within the sound discretion of the Commission itself.
="' Following the issuance of a temporary operating license, subse-

quent petitions from the utility, notice and public comment periods on
éach petition, and the determinations by the NRC called for by section
192 (and implemented in this new § 50.57(d)) are required before the
Commission can allow operation, by amending the temporary operating
license, at power levels beyond the initial 5 percent low-power testing
level,

Before issuing a temporary operating license or amending the
Ticense to allow operation at succeeding power levels, NRC must provide
notice of the request for such authority and a 30-day period for public
comment.

Upon the expiration of the 30-day comment period, the Commission
may issue the temporary operating license, or amend the license to allow

temporary operation at power levels in excess of the initial license

et B o i 4.
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1imitetion, as the case may be, if the Commission itself determines that:
(1) all requirements of law other than the conduct of completion of any
required hearing on the final operating license are met; (2) in accord-
ance with such requirements, there is reascnable assurance that temporary
operation of the facility in accordance with the terms and conditions of
the license will provide adequate protection to the public health and
safety and the environment; and (3) denial of the temporary operating
license will result in delay between the time when the facility is
sufficiently completed, in the judgment of the Commission, to permit
issuance of the temporary operating license, and the time when a final
operating license for the facility would otherwise be issued. For
petitions to amend the temporary operat?ng license to permit operation at
power levels in excess of 5 percent‘of the facility's rated full thermal
power, the Commission's findings must, of cour-e, be directed to
operation at the increased power levels which would be authorized by the
amendment.

Any final Commission order authorizing the issuance of a
temporary operating license pursuant to section 192 (i.e., as
distinguished from an order which may be issued by a presiding Atomic
Safety and Licensing Board under paragraph (c) of § 50.57) of the Act
shall recite with specificity the reasons justifying the findings
required by that section and § 50.57(d). The order must be sent upon
issuance to the Committees on Interior and Insular Affairs and Energy and
Commerce of the House of hepresentatives and the Coomittee of Environment

and Public Works of the Senate.



The temporary operating license will contain such terms and
conditions as the Commission may deem necessary, including the duration
of the license and any provision for its extension. Section 192 provides
that the authority shall expire on December 31, 1983.

The Commission will suspend the temporary operating license if it
finds that the applicant is not prosecuting the application for the final
cperating license (and on which a hearing under section 189a. is being

conducted) with due diligence.

Paperwork Reduction Act Statement

T7Ys proposed rule contains no'new or amended requirements for

recordkeeping, reporting, plans or procedures, applications or any other

type of information collection.

Regulatory Flexibility Certification

In accordance with the Regulatory Flexibility Act of 1980,

5 U.S.C. 605(b), the Commission certifies that this rule does
not have a significant economic impact on a substantial number
of small entities. This rule affects only the licensing and
operation of nuclear power plants, The companies that own
these plants do not fall within the scope of the definition of
"small entities" set forth in the Regulatory Flexibility Act
or the Small Business Size Standards set out in regulations
issued by the Small Business Administration at 13 CFR

Part 121. Since these companies are dominant in their service
areas, this rule does not fall within the purview of the Act.

Since the amendments which follow implement in the Commission's

regulations new statutory provisions in Public Law ,» the Commission




pation therein are unnecessary and impracticable, and that good cause.
exists for making the amendments effec ive 30 days after the date of
Hcg&ior: f" t-h‘e Fe:i\er)al R;_gi)sht\e” CEC TRRTS 2 D bt)__J

Pursuant to the Atomic Energy Act of 1954, as amended, the Energy
Reorganization Act of 1974, as amended, and sections 552 and 553 of
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AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 189, 68 Stat. 936, 937,

948, 953, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239, 2282); secs. 201.
202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842,
5846), unless otherwise noted. .
Section 50.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat.
2951 (42 U.S.C. 5851). Section 50.78 also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Sections 50.80-50.81 also issued under sec. 184,
63 Stat. 954, as amended (42 11.S.C. 2234). Sections 50.100-50.102 also
issued under sec. 186, 68 Stat. 955 (42 U.5.C. 2236).
For the purposes of sec. 223, 68 gtat. 958, as amended (42 U.S.C. 2273),

§§ 50.10(a), (b), and (c), 50.44, 50.46, 50.48, 50.54, and 50. 80(a are

issued under sec. 161b, 68 Stat. 948, as amended (42 u. S C 2201(b))
§§ 50.10(b) and (c) and 50.54 are issued under sec. 161i, 68 Stat. 949,

as amended (4Z U.S.C. 2201(i)); and §§50.55(e), 50.59(b), 50.70, 50.71

50.72, and 50.78 are issued under sec. 16lo, 68 Stat. 950, as amended
(42 U.S.C. 2201(0)).<<—
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4. In § 50.57 of 10 CFR Part 50, a new paragraph (d) is added to
read as follows:

§ 50.57 Issuance of operating licepse.

N * . * _ * .

(d)(1) An applicant for an operating license, in a case where a
hearing is required in a pending proceeding for the final operatin,
license for a facility required to be licensed under sections 103 or
104b. of the Act, may petition the Commission by a written motion,
pursuant to section 192 of the Act and this paragraph(&dif?ér a temporary
operating licensé for such a facility authorizing fuel {oading. testing,
and operation at a specific power level to be determined by the Commis-
sion, pending fin: ction by the Commission on the application for the
final operating license.

(2) The initial petition for a temporary operating license for each
such facility may be filed at any time after the filing of: (i) the

report of the Advisory Connﬁttee‘on Reactor Safeguards (ACRS) required by

subsection 182b. of the Act; (1i) the initial safety evaluation report on
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the application by the regulatory staff and the staff's first supplement
to the report prepared in response to the ACRS report; (iii) the staff's
final detailed statement on the environmental impact of the facility
prepared pursuant to section 102(2)(C) of the National Environmental
Policy Act of 1969; and (iv) a State, local, or utility emergency
preparedness plan for the facility.

(3) The initial petition for a temporary operating license for each
such facility, and any temporary operating license issued for such a
facility based upon the initial petition, shall be limited initially to
power levels not to exceed 5 percent of the facility's rated full thermal
power.

(4) Following issuance by the Commission of the temporary operating
licer®® for each such facility, the'1icensee may petition the Commission
to gmend the license to allow facility operation in staged increases at
specific power levels, to be determined by the Commission, exceeding
5 percent of the facility's rated full thermal power.

(5) Petitions for the issuance of a temporary operating license, or
for an amendment to such a license allowing operation at a specific power
level greater than that authorized in the initial temporary operating
license, shall be accompanied by an affidavit or affidavits setting forth
the specific facts upon which the petitioner relies to justify issuance
of the temporary operating license or the amendment thereto.

(6) The Commission will publish notice of each such petition in the

Federal Register and in iuch trade or news publications as the Commission

deems appropriate to give reasonable notice to persons who might have a

potential interest in the grant of such a temporary operating license or



- 20 -

amendment thereto. The notice will inform such persons of the

arrangements for their access to the petition and supporting affidavits.

Any person may file affidavits in support of, or in opposition to, the

petition within 30 days after the publication of such notice in the

Federal Register.

(7) With respect to any such petition, the Commission may- issue a

temporary operating license, or subsequently amend the license to
authorize temporary operation at a specific power level greater than that
authorized in the initial temporary operating license, as determined by
the Conmission, upon finding that:

(i) in all respects other than the conduct or completion of any
required hearing, the requirements of Taw are met;

{(ii) in accordance with such }equirements. there is reasonable
assurance that operation of the facility during the period of the
temporary operating license in accordance with its terms and conditions
will provide adequate protection to the public health and safety and the
environment during the period of temporary operation; and

(i1i) denial of such temporary operating license will result in

, delay between the date on which construction of the facility is
sufficiently completed, in the judgment of the Commission, to permit
issuance of the temporary operating license, and the date on which a
final operating license for such facility would otherwise be issued under
the Act.

(8) Any final Commission order authorizing the issuance of any
temporary operating license pursuant to section 192 of the Act and this

paragraph will recite with specificity the reasons justifying the find-
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ings required by that section and this paragraph, and will be transmitted
upon such issuance to the Committees on Interior and Insular Affairs and
Energy and Commerce of the House of Representatives and the Committee on
Envircnment and Public Works of the Senate.

(9) The temporary operating license will become effective upon
issuance and will contain such terms and conditions as the Commission may
deem necessary, including the duratioun of the license and any provision
for the extension thereof. The Commission will suspend the temporary
operating license if it finds that the applicant is not prosecuting the
application for the final operating license with due diligence.

(10) The authority under section 192 of the Act and this paragraph

expires on December 31, 1983.

« Dated-<4 Washington, D.C., this " day of , 1982.

For the Nuclear Regulatory Commission,

Samuel J. Chilk
Secretary to the Commission




