oo;ﬁ}[ﬁ’
"June 6, 1988
UNITED STATES OF AMERICA'gR JN 10 A8:17
NUCLEAR REGULATORY COMMISSION

before the oF f

LUC

ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of

Docket Nos. 50-443-0L-1
50~444-0L~-1

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, ET AL.

(Onsite Emergency
Planning and Safety
Issues)

(Seabrook Station, Units 1
and 2)

Nt Nt N N i N N i

APPLICANTS’ RESPONSE TO NEW ENGLAND COALITION ON
NUCLEAR POLLUTION’S MOTION FOR CLARIFICATION OR,
IN THE ALTERKEATIVE, MOTION FOR LEAVE TO FILE A
NOTICE OF APPEAL OUT OF TIME
Under date of June 1, 1988, New England Coalition on

Nuclear Pollution (NECNP), has filed a motion "For

larificati in the A) . Mot | E I to Fi)
a Notice of Appeal out of Time." The thrust of the motion is
to keep alive NECNP’s right to appeal to this Appeal Board

the issue of whether the Licensing Board erred back on March
18, 1988 in holding that NECNP’s then extant Co cention 1V
did not encompass within it the issue of so-called
"microbiologically induced corrosion" (MIC). The filing of
the motion was apparently triggered by this Appeal Board’s
statement in ALAB-892 issued on May 24, 1988:

"The Coalition repeats the statement in

its papers below that its appeal [as to

MIC) will be filed ‘at the appropriate

time.’ [citation] We have not been
asked for guidance, and we do not here
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provide it, with respect to whether an
appeal must have been taken from the
[Licensing] Board’s March 18 Memorandum
and Order, or must be taken from the May
12 Memorandum and Order, or can await

subsequent events. Qn_;nls_gggng_;hg

time for the filing of a notice of appeal

from the May 12 order has not yet expired

{see 10 CFR 2.762) and, thus, an appeal
Despite the pointed hint set forth above with emphasis, NECNP
waited until June 1, 1988 to file the motion at bar. For the
reasons set forth below, the Applicants believe that the
motion should be denied.

ARGUMENT
The question of whether to extend a time limit for

appeal after the tinre limit set forth in the regulations has
passed 1s addressed to the sound discretion of the Appeal
Board. This is so pecause for some eight years, the rule has
been that while time limits on appeals are strictly enforced
as a general policy, they are not jurisdictional. Nuclear
Engineering Co. (Sheffield Illinois Low Level Radioactive
Waste Disposal Site), ALAB-606, 12 NRC 156, 160 (1980).
Contrary *o the assertions in the NECNP Motion, the "clock"

does not begin to run on appellate rights only when a

document entitled "Initial Decision" or "Partial Initial

Decision" issues. See Motion at 3-5. Rather, the rule, as
lpublic Service Company of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-892, __ NRC , Slip Op. at 6,

n.12 (May 24, 1988). Emphasis added.
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laid down in ALAB-3002, and quoted without ellipses:
"The test of ‘finality’ for appeal
purposes before the agency as in the
courts is essentially a practical one.
As a general matter, a licensing board’s
action is final for appeilate purposes
where it either disposes of at least a
major segment of the case or terminates a
party’s right tc participate, rulings
which do neither are interlocutory."

We are aware of no case on all fours with the one at
bar. At first glance, one might argue that NECNP is in no
different position than it woula be had a contention been
excluded at the outset of a proceeding and therefore it has
the right to appeal that exclusion upon the issuance of a
later initial decision, and therefore until another decision
authorizing low power comes down, there was nothing to
appeal. This is not the case though. Here, the Licensing
Board did not exclude a contention; rather it held that an
admitted contention did not encompass an issue which NECNP
argued it did. Concededly, NECNP did not have to appeal the
discovery ruling which made the Board’s view known. However,
on May 12, 1988, the Licensing Board dismissed as moot the
contention itself which was the sub’ect of interpretation.
With that dismissal, there is nothing left to interpret.

In an operating license proceeding, the breadth of the

jurisdiction of the adjudicatory tribunals is defined by the

2Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 758 (1975).
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extant contentions. When a contention is dismissed,
jurisdiction over issues enconpassed within the contention
ceases to exist unless it is kept alive by a proper appeal to
a higher tribunal within the ajency. Thus, the decision of
the Licensing Board dismissing as moot the contention was
"final" in all practical senses »ne can divine insofar as the
MIC issue was concerned. It shoild have been appealed than
and there.

The forgoing analysis gains further support by virtue of
the fact that the MIC issue was allegedly encompassed within
a contention which had been sent to the Licensing Board by
virtue of a remand by this Board. It is settled that when a
Licensing Board receives a case back on remand it has
jurisdiction only over issues remanded to it.4 Three matters
were remanded to the Licensing Board by this Appeal Board
arising out of the Partial Initial Decision on Onsite
Matters. The Licensing Board decision of May 12, 1988
disposed of two of the matters. A fourth matter, which
arises out of a late-filed contention made well after the
Partial Initial Decision, also remains. In short the May 12,
1988 decision of the Licensing Board in a very real sense
"dispos[ed) of at least a major segment of the case" before
the Licensing Board. 1In every sense of the word it is final.

4carolina Power & Light Co. (Shearon Harris Nuclear
Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979):

Portland General Electric Co. (Trojan Nuclear Plant), ALAB-
534, 9 NRC 287, 289-90 n.6 (1979).
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Having established the appealability of the May 12, 1988
order, the issue now becomes a question of whether this
Appeal Board should relieve NECNP of the consaguences of the
failure to bring a timely appeal, as a matter of discretion.
We submit, no such relief should be granted. The Appeal
Board’s remarks certainly put NECNP on notice of tne
problem.® At no time that we are aware of did anyone
acquiesce in the procedure that NECNP apparently believed was
available to it. The Applicants will be prejudiced by yet
another issue remaining open in this matter.

CONCLUSION
The motion should be denied in its entirety.

Respectfully submitted,
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Thomas G. gnan,
George H. Lewald
Deborah S. Steenland
Ropes & Gray
225 Franklin Street

Boston, MA 02110
(617) 423-6100

Counsel for Applicants
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SwWe note that NECNP does not argue that it did not have
knowledge of the Appeal Board’s statement on appealability
until too late to meet the filing deadline contemplated by
the regulations.
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