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NUCLEAR POWERPLANT LICENSING DELAYS
AND THE IMPACT OF THE SHOLLY v. NRC DE-
CISION

WEDNESDAY, MARCH 25, 1981

/.S SENATE,
CoMMITTEE ON ENVIRONMENT AND PuBLic WORKS,
SuscoMMITTEE ON NUCLEAR REGULATION,
Washington, D.C.
The subcommittee met at 915 am., in room 4200, Dirksen
Senate Office Building, Hon. Alan K. Simpson (chairman) presid-

m{"reoent: Senators Simpson and Symms

OPENING STATEMENT OF HON. ALAN K. SIMPSON, US.
SENATOR FROM THE STATE OF WYOMING

Senator Simpson. The hearing will come to order. | may run out
of breath before I finish. I have been gallorinﬁ up and down
through the tunnels and the members of my faith were having a
lifesaving event over there preparing for the coming reconciliation
orocess, an interesting topic I might add. So I apologize to you all
for the delay and hope you understand.

We are meeting here today to hear testimony from nongovern-
mental witnesses on two important issues arding the regulatory

for nuclear powerplants. The first of these is the projected
delays in the NRC issuance of operating license for plarts that are
expected to be completed in 1981, 1982, 1983, and beyond. Second is
the im of the November 19, 1980, decision of the U.S. Court of
A for the District of Columbia circuit in the Sholly v. NRC,
very controversial decision. The growing problem of licensi
delays for nuclear merplanu is a matter of great concern to me.
have shared that ration with several in the room. When the
Commission red before the committee last month it con-
firmed that of the 13 plants expected to be completed in 1981 and
1982, 12 plants were expected to experience licensing delays total-
ing some 90 months.
uent reports to us from the Commission indicate some
limited improvement in reducing the delay for several of those
plants due to increased NRC staff work alread{ in fmgm but
those reports also indicate potential licensing delays for a number
of other plants that are expacted to be completed in 1983 and

ond.
btgo clearly we are facing a problem of growing proportion with
substantial economic and energy supply implications for this coun-
try. I refer to that as the doctrine of progressive regression. It may
(1)
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have some merit. | am most interested in hearing the views of the
witnesses today on the expected impacts of those growing license
delays, as well as the reasons for those delavs. And since its ap-
pearance before this committee, the Commission has submitted a
report to Congress outlining a broad range of administrative op-
tions for reducing the delays and issuing operating license. These
options include the reallocation of NRC staff resources to the li-
censing case work from ocher NRC activities, including revisions to
the Commission’s licensing hearings procedures, modifications to
the current revisions on the issuance of operating license after the
licensing board has issued a favorable decision but before the

board and Commission review.

addition, the Commission has proposed legislation that would
authorize the Commission to permit interim operation of new nu-
clear plants upon a determination that one, such action is neces-
sary in the public interest in order to avoid the consequences of
unnecessary delay in the operation of the plants, and two, in all
respects other than the completion of the Atomic Energy Act are
met. You remember Senator Domenici spoke of those issues at the
authorization hearing.

Interim operation under the Commission's proposal would be
limited to not more than 5 percent of full power, and the Commis-
sion’s interim operation authority would expire at the end of 1983
The legislative and administrative operations identified by the
Commission provide us with a focus on the hearing today and the
subcommittee will appreciate having the views of the witnesses of
those and other options for addressing the licensing delay problem.
It would be useful to hear not only how effective these measures
will be in reducing the delays, but also what impact these meas-
ures will have on other activities of the agency And opportunities
for public participation in the licensing process, which to me is a
very important facet of the entire scope of things and must always
be very carefully preserved, that issue of public participation.

We will also then be examining this impact of the Sholly deci-
sion, which held that NRC may not issue a license amendment
even if there is no significant hazards consideration, until the
completion of any requested hearing.

The Commission's proposed legislation to overturn the Sholly
decision argues this, that the court’s decision mandating a prior
hearing on demand on matters insignificant to the public health
and safety seriously and immediately encumbers the regulation of
nuclear power, and puts at risk a substantial number of nuclear
powerplants which would either have to be shut down or operated
at reduced power if they are not accorded the authority sought in
pending license amendment request. In testimony before this com-
mittee last month, the Commission noted that there are approxi-
mately 750 licensing amendment applications which are expected
to be approved based upon a no significant hazards consideration
finding. According to the Commission if hearings are requested in
many of those cases, there is the prospect of curtailment of nuclear
plant operation for reasons unrelated to protecting the public
health and safety
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And. that is t.he reason for the Commission's existence That is
the principal mission of the NRC, to protect the public health and

A series of those type of hearings would severely tax the already
resources of the Commission staff and divert its attention
from more pressing matters. We want to examine that most thor-

that is rather a full plate for an afternoon. Those are serious
concerns. I look forward to hearing the v ews of the witnesses on
the likely impacts of the Sholly decision, on the needs for correc-
tive tion and on the advocacy of the Commission’s . “islative

proposal. _

And before the first witness | would ize with some pleas-
ure the new member of the subcommittee, the Senator from ldaho,
Steve Symms, who has certainly added a great dimension to the
Ewudmgl here and was the ranking minority member of the

ouse subcommittee before coming to the Senate.

OPENING STATEMENT OF HON. STEVE SYMMS, US SENATOR
FROM THE STATE OF iDAHO

Senator Symms. Thank you very much, Mr. Chairman I can
certainly share your concerns regarding the growing delays in
issuing operating license for nuclear powerplants beyond the time
when those plants are completed. I believe this is the first time in
the history of commercial nuclear power programs that we have
faced a situation with literally dozens of plants, will sit idly await-
inﬁ the licensing process.

understand in some cases an individual plant may sit idle for a
period of a year or more at a staggering cost to the utility and the
nﬁepay;{: Clearly this is a problem that must be corrected as soon
as )

point out, the NRC has identified a series of measures,
Mr. (mrmnn. that could be adopted to reduce these delays, but
few of the decisions r2eded to move ahead with these changes have
been made by the C. imission. My concern, Mr. Chairman, is that
the somewhat optomistic ictions made by the commission of
substantial reductions in length of time needed to complete the
licensing process for these plants may be based on administrative
actions by the Commission that have not yet been taken and that
may not be taken for some time. I am a concerned that these

) improvements may be based more on revised estimates of
the time needed to complete the plants, estimates that may not be
in keeping with those of the utilities than on the actual experi-
enced improvements in the licensing time. I would hope therefore
that our witnesses could give us their views on the extent to which
reforms identified by the Commission can realistically be expected
to shorten the heenam&ume for these plants.

With regard to the Commission’s legislative proposal, Mr. Chair-
man, | am also concerned that the low mwer testing restriction

unduly restrict the effectiveness of t proposal and actually
:.d’ucing the present licensing delays.

So | would be interested in hearing the views of our witnesses on
the advisability of this restriction in terms of developing a solution
to this delayea situation. | would also agree, Mr. irman, that
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the Commission’s characterization of the impact of the Sholly deci-
sion is most troubling. A requirement that the NRC hold hearings
before instituting even the most trivial technical types of license
amendment simply because a hearing is requested seems to me to
make very little sense Yet this appears to be what the court's
decision requires.

And such a requirement stands as an open invitation to those
who might seek to use the hearing requirement as a means to
hinder or halt operation of plants for nonsafety reasons. I would be
most .nterested in hear g from those who support the result
reached in the Sholly ca . and hear whether or not they believe
the public interest is served by a requirement that hearings must
be held before putting irto effect amendments that do not involve

ignificantl ety hazards simply because someone has requested
maring, or whatever ~eason.

I can certainly see the Commission’s point that if a large number
of such hearing requests are filed for whatever purpose, the results
may well be to draw the immediate NRC staff away from other
res ibilities with far greater importance.

r. Chairman, these are just some of the thoughts | have and |
compliment you for getting this committee moving becsuse | think
this is a vitally significant and important aspect of our Nation's
energy needs, th2* if we are not able to have the capability in this
country and the commonsense to grant simple license for operati
a known state-of-the-art technology that is prudent and safe, it wil
be very difficult I think for this country to ever achieve any kind of
independence from the foreign dictates for our energy sources. And
I might just add one other dimension to this discussion. I would
hope that in the upcoming year or in the very near future that we
could get for this committee justification to convince this Senator
why we have one perfectly good operating unit sitting idle at TMI
at a cost to the ratepayers in Pennsylvania of £12 million a month.
And | would hope we can have some evidence brought forth why it
is that TMI Unit I has been idle when Congress will probablv be
asked to provide emergency funds to bail out a situation worsened
by our failure to act to start up the one plant that we have And
with that | look forward to hearing from our witnesses, Mr Chair-
man.

Thank you very muct for calling this meeting and addressing
this important subject.

Senator SimpsoN. Thank you very much. | am looking forward to
working with you.

Now our first witness, William Lee, president and chief operati
officer of Duke Power Co. And I again apologize for the delay a:g
for your good forbearance. Thank you

STATEMENT OF WILLIAM S. LEE. PRESIDENT AND CHIEF OP.
ERATING OFFICER. DUKE POWER CO., ON BEHALF OF THE
EDISON ELECTRIC INSTITUTE., THE AMERICAN NUCLEAR
ENERGY COUNCIL AND THE ATOMIC INDUSTRIAL FORUM,
ACCOMPANIED BY MICHAEL MILLER., CHAIRMAN OF AIF'S
LAWYERS COMMITTEE

“Mr. Lee. Thank you, Mr. Chairman, and no apologies necessary,
sir. | know you are a busy man
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My name is William S. Lee. | am president of Duke Power Co.
and appear here today on behalf of the Edison Electric Institute,
the American Nuclear Energy Council and the Atomic Industrial

Senator SimpsoN. Would you introduce the gentlemen with you.
~ Mr. Lee. And | am accompanied by Michael Miller, Esquire, who
is chairman of the Atomic Industrial Forum's Lawyers Committee.

Not being licensed to practice law and being an engineer, some of
the issues before this subcommittee may need a legal interpreta-
tion, Mr. Chairman.

The magnitude of the NRC licensing delay problem is shown in
the NRC report which was filed with the Congress in January. As
the chairman has indicated, the report shows that the NRC esti-
mates that construction will be completed at 13 plants for a total of
90 morths before the Commission will be ready to issue operating
license for them. This includes three plants which hold zero or low

r license but cannot go into commercial operation until the
ull power licease is issued.

The enormous costs to utilities and their consumers associated
with these delays for each of the 13 plants would be in the range of
£30 to $40 million per plant per month. Those figures include only
the cost of replacement power and the interest paid during con-
struction while they are delaved.

For the 90 months of unnecessary regulatory delay the cost then
woul!d be between $2.7 and $3.6 billion. This 1s for 19581 and 1982
Extrapolating this to the plants expected to be delayed through
1983, the total cost of delay would be $7 to £10 billion. In addition,
the Department of Energy estimates tha: due to these delays
during just 1981 and 1982, electric utilities constructing these
plants will consume 42 m llion barrels of oil more than they other-
wise would have used.

We understand the workload placed on the Commission by the
Three Mile Island accident. However, our view is that there are
other contributing factors, including a lack of appropriate priorities
in allocating personnel to licensing, confusion as to Commission
policy and an inefficient public hearing process that are causing
these delays.

Examples of causes are suspension of the immediate effectiveness
rule. lack of Commission policy direction to the hearing process,
and the fact that less than 200 of the NRC's 3,200 employees are
assigned directly to reactor licensing.

On March 12 the Commission submitted a report to th's subcom-
mittee on steps it is taking to eliminate licensing delays. The
report contains a number of sound ideas which deserve to be imple-
mented. However, it is significant that the Commission so far has
been able to reach a consensus on only a very few of the oper-
ations, there being differences of opinion among the Commissioners
on important policy matters. This underscores the need for the
President to act quickly to fill the vacant seat on the Commission.

Unfortunately the Commission’s reported plan to improve licens-
ing is not being implemented. In 2 weeks of meetings on the

ject, the Commission was unable to agree to reinstatement of its
immediate effectiveness rule, or to make the changes in procedural
rules to support an expedited hearing schedule, or to approve real-
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location of all the manpower which would be required to get staff
technical review off a critical path, or to issue a final rule estab-
lishing license requirements for near-term construction permits, or
to discuss in more than a perfunctory fashion several important
Commission policies that are contributing to the licensing dela?m.

In short what the Commission did is to put ferward a plan for
improvement but failed to make the hard policy and staff alloca-
tion decisions necessary to accomplish the objective in planning.
The burden should be on the Commission to demonstrate throug
concrete actions that the improvements will be implemented.

The proposal to amend the Atomic Energ[\' Act to authorize the
Commission to issue temporary operatin, license is an essential
component in &e:ting licensing back on schedule The proposal
submitted by Commission is a step in the right direction.
However, | believe it is unnecessarily restrictive in three respects.
First, it is not entirely clear—and | am very skeptical—that the
licensing process will be Lack on track by the end of 1983. It would
be better to leave open the issue for how lonﬁ:uch authority may
be required until it can be determined whether the Commission’s
efforts to expedite the hearing process bear any fruit

Second, | agree with Chairman Hendrie and the expression of
Senator Simpson that the legislation should not be limited to low-
power operations You can go from low power to full power in just
a few weeks but hearing delays can be many, many months.
Rather than have an arbitrary low-power limitation in the statute,
the amendment should permit the NRC to authorize up to full
power operation and leave it to the Commussion's discretion of how
much power to authorize on a case-by-case basis.

Third and finally, the authority should be expanded to include
amendments to operating licenses that exist. If a plant i1s shut
down for modifications there is a potential for extensive delays in
return to service if it must await the outcome of a protracted
public hearing on its licensed amendments.

Broadening the provision to permit temporary operation in such
situations would be consistent with the overall rationale of the
Commissicn's proposal and would complement the authority it is
seeking 1) deal with in the Sholly case.

I also agree with some points made in Commissioner Ahearne's
additional views set out in an attachment to the proposed amend-
ments. It is clear that the pu lic hearing process, particularly at
the operating license stage. serves little usef’:xl purpose as presently
constructed. It is shameful that when a plant is built and ready to

on line, ready to save consumers money, ready to dsplace other
Is, and a billion or so dollars have been invested in it, it is
shameful then to argue interminably about whether it should have
been built at all or built elsewhere, about whether a geothermal or
biomass facility would be preferable, whether the power is needed
or the financial qualification of the utility to operate the plant.

As Commissioner Ahearne states, a fundamental reform of the
hearing process is needed.

The Commission’s temporary operating license authority must
not be used however, as a crutch, thereby continuing to duck the
hard decisions that must be made to improve the whole process. |
also agree with the thrust of the proposal submitted by the Com-
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mission to deal with the holding in the Sholly case. and | commend
the Commission for i*s initiative on this matter.

And now to a somewhat new proposal. We have been discussing
the temporary operc'..ag authority, the authority to deal with the
Sholly case, restoration of the immediate effectiveness rule and
fundamental reforms to the hearing process. They are all immedi-
ately necessary. Although essential, they represent the interim
band-aid approach. In the longer term the Atomic Energy Act
should be amended to delete the opportunity to have public hear-
ing at the operating stage, and have only one license to build and
operate with public participation fu'ly exercised prior to the issu-
ance of that license. This could be | 1tterned after that part of the
Federal Power Act relating to licenses from Federal Energy Regu-
latory Commission for large dams at hydroelectric facilities. They
too involve issues of public safety as well as a host of environmen-
tal considerations. Hydro licenses, including the opportunity for
full public participation. are considered in a single proceeding for a
license to build and operate the plant.

In the case of the nuclear plant there should be an opportunity
for public hearings as a part of the one license procedure, including
the necessary fundamental reforms of the hearing process. This
procedure would resolve the question as to whether to build and
operate a specific nuclear plant if the license is granted. The con-
tinua! inspection by the NRC can assure that safety standards are
met throughout construction, start up testing, fuel loading, and
operation. That is what the FERC inspectors do for hydroplants.

I believe this change to be necessary if our Nation is to have any
more nuclear energy at all bevond that which will be provided by
plants now operating and under construction. The interminable
delays at the opera‘ing license stage have so added to costs that the
final plant cost and its schedule are now unpredictable and totally
out of control. Uniess this is corrected and reasonable predict-
ability restored, 1 cannot fill my duty of diligence to investors by
recommending they finance a new nuclear plant

1 believe the ste;s | have recommended will improve the process,
will preserve full public participation, and be fully supportive of
the Commission’s mandate to protect public hea{th and safety
Attached to my statement are the amplifying statements of my
associate, Michae! Miller, and reports giving the extent, causes and
costs of licensing delays and the operations for eliminating these
delays. And | would ask that they be incorporated in the record,
Mr. Chairman.

Senator SimpsoN. Without objection it is so ordered [See p. X1]

Mr. Lee. | thank you, sir, and | thank other members of the
subcommittee for the opportunity to present these views. | am glad
to try to respond to your guestions.

Senator SiMpsoN. We do appreciate your testimony, Mr. Lee You
presented that well, as always.

As you indicated in your testimony, the NRC's January report to
the projectec these licensing delays of some 12 or 13
plants ex to be completed in 1951 and 19582 totaling some 90
months. How accurate do you feel those estimates are, particularly
with respect to the estimates for completion of construction?
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A second part of that question, are they consistent with the
utilities’ estimates of construction completion?

Mr. Lee. Our information from a careful survey of the utilities
across the Nation indicates that the NRC is assuming construction
a little later than the utilities expect to complete construction.
Therefore the delays may be somewhat longer than in the NRC
report. | can't certify that the utilities will complete construction
when they say will. That may depend in part on what new
regulations might fall out between now and then, and what they
have to do to comply with that.

My oniy experience in the NRC's estimates of how long it takes
them to do anything has invariably been that it takes much longer
than they say.

Senator SimpsoN. To what extent if at all do you believe that
these following factors that I am going to relate to you have
contributed to this time gap that we are now seeing between ex-
pected plant completion and expected issuance of the plant operat-
ing license, and that proposal is asked when we consider the time

n by the NRC staff to prepare and issue their SER's, safety
evaluation reports. What do you think that contributes to the time

l,
‘-Klr. Lee. Well, even before TMI the target completion dates for
completion of their safety evaluation reports continued to slip
behind the schedules they set for themselves Since the TMI acci-
dent the slippage has been even greater. I know in the case of one
t with which I am involved the public hearing that has just
concluded was started later than we had hoped, everyone Lnd
hog:.‘simply because of the SER’s were not complete
tor SimpsoN. What about the time needed to litigate the
post-TMI requirements in individual licensing proaedings as per-
mitted by the Commission in its December 1¥, 1980, order’

Mr. Lee. Well, I would say that the litigation of those require-
ments, the pe mission to litigate those requirements is the basic
reason why we have just been through several weeks of hearing on
a plant that is completed and ready to run. Had they been handled
on a generic rulemaking basis then | do not believe that hearing
would have been necessary. So that is one instance of delay be-
cause of that decision. [ am afraid there will be a number of other
opgrmnitiea for delay because of that decision

nator SIMPSON. %Mt about the time gap when we look at the
time needed to resolve issues raised by a licensing and appeals
board on their own initiative in sua sponte, that being an art form
we lawyers use to confuse the unsuspecting populace Sua sponte, |
am going lo get that out of the lexicon here. But how about that
when they go into their own initiative in addition to the issues
raised by the parties in controversy”

Mr. Lee. Well, it seems ironic to me that duplicate plants can be
built, maybe in the same State or an adjoining State, where the
site characteristics are the same In the one case there is sufficient
public concern about the plant so that someone intervenes In
another case they don't intervene. In the case of the plant where
there is no intervention there is no hearing at the operating license
stage and no consideration by a hearing toard. and no considera-
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tion by the appeals board and the operating license is issued and
the plant generates electricity.

) In the sister plants, I have seen this happen on my own system,
in the sister plant you go through sometimes several years off and
on of hearings and consideration by the appeal board. They can
generate issues anytime they want to. 1 do not know of any substi-
tute change in any plant ever made as a result of a:ything brought
up by the board.

Senator SimpsoN. None at all that you know of.

Mr. Lee. | am not aware of any.

Senator Simpson. Is there anything that would have been uncov-
m tgmt would have something to do with the public health and

v?

Mr. Lee. Senator, | am not aware of anything substantive. There
may have been one or two instances where additional surveillance
frequency was required as a part of a license requirement of some
variable, but nothing fundocmental with respect to the plant design
or operation.

Senator Simpscy. What about the gap when we look at the time
needed for the appeal board and the Commission review due to the
Commission's decision to suspend the immediate effectiveness rule”

Mr. Lee. Well, that gap can be, according to the rule as I under-
stand it, some 60 days for the appeal board and 20 days for the
Commission after the hearing board hands down its decision. But
according to the chairman of the a board that gap can be
much longer than that, maybe 7 months. So the delay woula range
from 90 days to 7 months according to the testimony of the chair-
man of the appeal board. And to me that sort of delay is
unconscionable in view of the fact that no issue ever raised by an

board has caused any substantive effects on any powerplant
in the country. And that is a good enough track record to say you
do not have to wait 80 days to 7 months for that procedure to grind
its very slow pace.

Senator Simpson. | think that is something that certainly this
subcommittee and full committee in the Senate are going to have
to deal with, is the immediate effect of this rule and its real impact
and the things that can be done administratively rather than legis-
Jatively, and those opinions of course were pursuing. But one more
about the time gap. t is your feeling with the time gap and the
time taken by t hearing schedules due to such factors as sched-
uling problems for part-time board members, several who serve on
faculties, some of who are available in the summer or various
times, and what is perceived to be a general lack of management or
discipline in management by the boards in preparing for and con-
ducting the hearings and in writing decisions once the hearings are
completed?

Mr. Lee. The length of i:me they require to write their decision
and hand it down is unca ny to me. It does not reflect, using the
word you mentioned, 3 management system that recognizes the
cost accountability to society for that length of time. It is an
enormous cost, $30 to $40 million per plant per month. And if they
had that sense of urgency with that sort of financial clock ticking,
then they would implement those management systems with ade-
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quate staffing and not conflicting hearings with the same hearing
member in order to crank those decisions out.

I do know that in the industry we are capable of developing
information and of writing very complicated technical reports on

short turn around notice.

NRC says demonstrate why vou should not be shut down
and give us a technical analysis of such and such to prove that, and
do it by next week or shut n, we have a sense of accountability
to the public and we get it done, and done thoroughly. It would
seem to me the same sense of urgency and accountability to all of
our society ought to be inculcated throughout the N process,

Senator SiMpPsON. Are there any other factors that you feel have
contributed significantly or substantially to the lengthening of this
time perim‘l, for expeﬁeg construction and completion of the operat-
ing license’

r. LEe. Sir, the two that are sufficiently significant | just want
to briefly mention for the record. One is the rapid pace of changing
requirements, c. earthquake requirements periodically. That
has caused delays, for example, in plants all over this country that
are built and nearly ready to operate and then we had to go back
and retrofit for a new theoretical earthquake. We need to settle
down the pace of regulatory change or the system isn't predictable
and I can’t go to an investor and say trust me with your money, |
want to build one, because I don't know what it will cost.

The other thing is the operating license public hearing, which |
think is unnecessary provided you have had full public participa-
tion after one license hearing, decide whether you are going to
build it or not. If you are going to build it, surely the decision is
g'ing to be made to operate it if it meets the safety requirements

t the operating license is a very costly thing in terms of the
management and technical and environmental manpower. The ap-
plicant is asked a gquestion, it is not necessary to have accountabil-
ity in the question. It is necessary to have accountability in the
answer.

Tens of thousands of man hours are involved in an operating
license hearing. tens of thousands. Those people are the most com-
peten! veople, and those people really are needed on the job to
make ire the plant is built and ready to run safely And there
have been delays because of the blotter-like drawing of competent
people away from the job in order to get the hearing done.

It seems to me that the time to build the plant can be shortened
by ing the competent people working on that and not running
to duplicate hearinﬂ.

Senator Symms. Mr Chairman, could | ask a question that goes
right along with that line. You mentioned that you will not be able
to get investors if this situation is not corrected, and | think your
testimony mentioned $3.6 billion in interest, that ratepayers will
ultimately end up paying if these plants are not licensed in the
first year; is that correct?

Mr. Lee That is correct, sir

Senator Symms. How long can the United States continue with
our present antinuclear policy, or a policy of nonnuclear energy or
no growth in nuclear energv before we lose the engineers that
actually have the necessary technical expertise” How long will it
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be before somebody will decide they want to build a nuclear power-
plant only to find when they call GE or Westinghouse that they
are sorry, but they can’t do it anymore, they don’t have a team
e of doing it’

: . Lex. Senator Symms, | can't give you a finite answer but it
is getting closer with every month of delay. We are already seeing
that the young people who are in engineering school are taking
now other branches of engineering and the nuclear engineering
faculty is partly idle, not enough students because young people
don’t t'ﬁmeive that we are going to change our ways a:g get on
with game and are looking for career opportunities. That is
self-defeating.

Other nations are also proceeding a pace with nuclear and their
technology is galloping forward, and we are not doing that. We will
soon fall behind them if we have not in some areas already. And of
course the manufacturers if they don’t have business have got to
find other things to do and develop other lines of expertise in their
people and the nuclear team will have uissipated. And it s tough
to restart if you have let it dissipate.

Senator Symms. Thank you, Mr. Chairran.

Senator SimpsoN. The Commission’s report to the Congress on
operations producing delays, especially with regard to the immedi-
ate effectiveness rule, one to reinstate the immediate effectiveness
rule for operating license and the other would allow the operating
license to issue after a brief opportunity to have direct Commission
review. What rre your views on those two operations and with
regard to that second one realistically what could the Commission

to accomplish in a brief direct review period”

r. EE. Mr. Chairman, | can’t imagine what those four or five
persons would do, could accomplish in & brief review period. The
plant ana *he hearing record—the plant is complicated, the hear-
ing record .« voluminous and if y insisted on a meaningful
review of the plant, not only would that be all those persons would
do for a living but they would fall further behind than they are
now. | simply don't think it is a meaningful contribution to safety.
They have a large and competent staff. y have outside consult-
ants, they have the review by the Advisory Committee on Reactor
Safeguards. The Coinmission is there in my view to establish policy
and manage the program for our Nation and not to make detailed
technical reviews of gowerplants

Senator SiMPSON. Yes.

Mr. MiLLer. Senator, I would just like to add as a footnote that it
would seem to me if the Commission were encouraged to abandon
the excessive restrictions of its own party rules so that it would
have access, a meaningful basis to its own fine technical staff
during the course of the licensing proceeding, the notion of having
the Commission participate in the licensing process would he satis-
fied and the immediate effectiveness rule could go back into oper-
ation without any problem. I think the idea behind the suspension
was to involve the Commission in the licensing process and there
are other much more efficient and effective ways of doing that.

Senator SiMpson. Yes, | hear that. Certainly the Three Mile
Isiand experience raises cautionary procedures with the Commis-
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sion that I think are not warranted at the present time. That is my
view.
The Commission did issue ?::f public commenlt propoat:;jules }:0
modify hearing procedures t were supposedly to ex te the
. You have reviewed those. If those ﬁro Is were adopted
the Commission, how effective do you think they would be in
expediting the hearing process”

r. MiLer. [ will be happy to t?' and answer that, Senator.

Senator Simpson. If we dld;p t have lawyers.

Mr. MiLier. Yes, sir. [ don't think there i1s any necessary rela-
tionship between the schedule that is set out in the supplementary
information of the company’s proposed rules and the modifications
to the rules. The elimination of discovery, for example, against the
NRC staff could well be counterproductive in the sense that there
might be discovery in effect conducted against the NRC staff
during the l.earing process rather than beforehand.

There has been in my judgment just some arbitrary numbers put
down in the schedule. For example, if one looks at the schedule,
the end of discovery is supposed to take place 25 days after the
issuance of the supplementary safety evaluation reports. On that
very same day revised contentions are to be filed. | don't think that
is realistic. T{Qre is nothing in the proposed amendments that will
cause that to come about.

There is a need for greater discipline to be exerted, to pick up on
what Mr. Lee said, better management of the hearing process by
the licensing boards. And establishing deadlines as a good way to
do that of course.

Senator Simpson. I think | was a little surprised myself in re-
viewing the rules, the procedural rules of the Commission to find
that in many cases they are more complex than the Federal rules
of civil procedure, they are more complex than any State rules of
civil procedure. That is really extraordinary in their complexity,
layering upon layering, distinction upon distinction, and that is the
very essence of what often chokes off the process in this berg, and
that is troublesome, and those of my profession are involved in that
and that is even rather sometimes embarrassing | must admit to
you, because that as | see it is exactly where much of this has come
from. That is another issue, | won't le on it here

But back to the one that I think will be the most controversial is
what you touched on, the elimination of formal discovery against
the N ‘C staff. And you think that will impair the opportunities for
public participation in the hearing process, and again that is ar
interest of mine, that that be preserved. I don’t favor intervening
funding and never have, but | certainly favor intervenors, not
intervenors, those with a public interest and that is what the law
says, having an interest. But that has been abused, too. But what
are r thoughts on that?

r. MiLLer. Senator, | guess | draw a distinction between the
public interest and interest. Public interest in my judgment is
served first by the NRC staff, second probably by the utility appli-
cant, with a public to serve with the electricity to be generated
And my own experience has been intervenors use the NRC hearing
process as a forum to express their views about the safety of
nuclear power generally, and in some instances quite blatantly as a
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Senator Simpson. That gets back into further pursuit, and we
will do that down the line about standardization and some of those
issues and see where that goes, but [ understand that.

In connection with one right there in your State, apparently the
prirciple is really noi the only contested hearing issue concerning
the McGuire plant, is the question of hvdrogen control and contain-
ment during an accident, of course that emphasis because of the
Three Mile Island. Now as | understand that was thoroughm
viewed by the NRC staff and by the Advisory Committee on -
tor Safeguards and their review on the Sequoyah plant, is that
correct?

Mr. Lee. That is correct, sir, as well as by consultants and TVA
engineers and Duke power engineers and by actual demonstration
of the system.

Senator Simpson. | recall there were several detailed meetings by
the Commissioner on that issue. Now the Sequoyah plant has a full
power license.

Mr. Lee Yes.

Senator Simpson. But because McGuire is a contested case, you
are not expected to receive a license until a year from now. What
are the substantial differences between the two plants on that
issue, that one issue”

Mr. LEe None, sir, and also no substantial differences between
McGuire, TVA’s Sequoyah, and two plants that have been operat-
ing for some time that have similar systems.

nator SiMpsoN. | guess tnen we come to the issue will that
plant be safer because it is a contested proceeding, or will the anly
result simpl*_hbe a higher cost for the plant?

Mr. Lee. The result will be a higher cost for the plant and no
other changes, sir, in my opinion. Now the hearing board has just
concluded the hearings and we have to wait for their decision,
which we have already discussed.

Simpson. And there we come back to the mission of the
NRC, which is to protect the public health and safety, and we
wonder if that is being done and it causes me concern that it is
actually nothing more than contrived or uncontrived delay in the
processing system.

Mr. Lee | could not agree with you more, sir.

Senator SimpsonN. And why should not those issues then be re-
solved ﬁ::erically rather than in individual proceedings’
~ Mr. . I think they should be resolved generically rather than
in individual proceedings and I think the case you are citing is a
perfect example of the need for legislation to authorize the Com-
mission to g’:e temporary operating license. In this case they have
looked at background themselves very thoroughly. One com-
missioner has traveled a.ound this country talking to experts
about hydrogen, has looked at systems, has inspected plants, feels
comfortable with it, and voted for the Sequoyah license | see no
reason in the world why they shouldn't be authorized to give
temporary licenses to other plants.

Senator Simpson. You have indicated that in your remarks, the
extending of the Commission's interim operating authority legisla-
tive proposal to include license amendments as well as new operat-
ing license. And what is the extent of the operating license amend-
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prior to hearing a ral substantial issue of material facts by
available and specifically identifiable, reliable evidence. The Com-
mission could consolidate identical TMI-related issues into a single
proceeding, it could use informal hearings as a means of separating
out these particular facts or issues that require formal examination
under the Administrative Procedures Act. That is quite a list of

&mﬁm

. L. Each of those steps would incrementally help expedite
the process. Some would have higher priorities than others. | have
not studied any quantified impacts of each one of them.

Mr. MiLier. I think that it really is a question of taking control
of the hearing process, and those steps that were just ribed
really are a part of good management. Judges do it in judicial
proceedings. | think there is no reason the Commission couldn't do
it here.

Senator Symms. Mr. Chairman, I just have one other question
and [ just ask Mr. Lee as an experienced operator, is there any
reason in your opinion that health and safety of American citizens

in any way be jeopardized if TMI No. 1 were started back up
again?

Mr. Lee. No, Senator; | am familiar with that plant, 1 have
testified in that State on this issue recently, and | think the public
would be well served for TMI-1 to restart. They are in process of
completing the modifications that we all made from what we
learned from TMI-2's accident. Their staff is strong, their training
program is ready, and I would recommend that in the public inter-
est that plant be started as soon as possible.

Senator Symms. Thank you very much, Mr. Chairman. Thank
you very much for making such an excellent witness.

Senator Simpson. | do appreciate your testimony. One of the
thm? that comes to me I hadn't really intended to delve into
but I perceive other subcommittee members of both sides of the
aisle will and want to look into a retooling of the procedures, the
legal procedures of this Commission. It seems to me that after
practicing law for 18 years and that the rules of procedure were set
up to simplify an issue, and yet I look at these rules and see things
agout discovery and summary proceedi and hearinﬁn and ap-
peals that are flights of fancy in my mind, and I don't know what
they do to make the process work. But | think a retooling of
procedures, surely that can be done administratively, but we ought
to inject perhaps a few laymen into the next session when they all
sit down to hatch up some new rules and pick some poor soul to
doesn’t know a sua sponte from a whatever and see where we go
from there. It mi%ht be an interesting pro '

Mr. MiLier. | think the proof of the pudding, Senator, is that the
rules that are most complex, for example ':ﬁe ones on summary
disposition, are extremely time consuming. | tried them on behalf
of my clients in proceedings. They have been time wasters and they
have kind of fallen to disuse. But I think your suggestion about
taking a fresh look at the procedures is . excellent one and we
wouk" be happy to cooperate in that.

Senator SimpsoN. You know how that wi | be, Mr. Lee will want
to help us as an engineer, diligently to d» one on us as lawyers

OK, thank you very much. I do appreciate that.
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Senator SimpsoN. Our next witness is Ellyn Weiss, general coun-
ogl of the Union of Concerned Scientists, on behalf of that organiza-
tion.

Nice to see you again.

STATEMENT OF ELLYN R. WEISS, GENERAL COUNSEL, UNION
OF CONCERNED SCIENTISTS, ACCOMPANIED BY MICHAEL
FADEN, UNION OF CONCERNED SCIENTISTS, LEGISLATIVE LI
AISON

Ms. Wess. Mr. Chairman, Senators, my name is Ellyn Weiss. |
am a r in a Washington law firm and have been general
counsel to the Union of Concerned Scientists for 3'2 years. Sitting
beside me is Michael Faden, probably a more famous face to you.
He is a Union of Concerned Scientists legislative liaison.

My other clients include the Natural urces Defense Council
and a number of local or regional citizen ps around the coun-
try. Prior to joining my firm, Harmon and Weiss, | was an ssist-
ant a eneral in Massachusetts for 5 years. | have practiced
before the and in related judicial matters for 7 years. I wish
to thank the committee for inviting me to testify today on the
variety of measures which have been proposed or suggested b
NRC to expedite the licensing of new nuclear powerplants. I will
emphasize five points before you today.

irst, the hearing process is the single most fundamental protec-
tion that the public has to insure the thoroughness and competence
of NRC review of nuclear power.

Second. we have seen no convincing evidence that the purported
delays in the licensing of new plants are due significantly to public
participation in the licensing process, yet this is where the industry
and NRC choose to Lar?et their proposed reforms.

Third, while we would agree that there is room for improvement
in the efficiency of licensing, the administrative measures proposed
by NRC are counterproductive to that goal. We will propose alter-
natives.

Fourth, permitting low-power operation before hearings are con-
cluded is not justified under the current circumstances.

Fifth, most fundamentally, this com: ttee should understand
that if NRC expedites licensing by limiting the ability of the public
or its own licensing boards to pursue bac.c safety questions, there
is a price associated with that action; a price measured in in-
creased risk to the public health and safety The system cannot
ignore the views of its critics without paying that price. That is a
clear, perhaps the clearest institutional lesson of the accident at
Three ﬁile sland Unit 2.

The committee’'s questions to me beginntiy asking my opinion of
the impact of the projected delays in NRC issuance of operating
licenses. With your permission, I will in a step or two earlier in
an effort to ress some of the unspoken premises coloring this
debate which are reflected in that question and those which follow.
In perticular, the use of the word “delay”—defined in my diction-
ary as to defer, postpone or procrastinate—connotes the unjustified
waste of time. In my opinion, this word has been chosen carefully
to suggest that all remains between applying for a license to oper-
ate a nuclear plant and receiving that license are a series of



e IR R e

I8

ritualized formalities which neither increase nor assure the safety
of reactors. The implication which follows is that these formalities
can be dispensed with or cut back without affecting safety. | be-
lieve it would be unwise and dangerous for this committee to
these premises, particularly in the aftermath of the TMI

nt.

It is iate at this point to quote a key conclusion from the

ﬂ the President's Commission on the Accident at Three
Mile Island (p. 9

After many years of operation of nuclear powerplants, with no evidence that any
member of the general public has been hurt, the belief that nuclear powerplants are
sufficiently safe grew into a conviction One must recognize this to understand why
many key steps that could have prevented the accident at Three Mile Island were
not taken The Commission is convinced that this attitude must be changed tc one
that says nuclear power is by its manalure potentially dangerous, and, therefore,
one must continually question whether the safeguards already in place are suffi
cient to prevent major accidents.

The licensing process is, in fact, the primary means by which the
public may participate in raising imﬂortant questions about reactor
safety. Congress wisely recognized this when it provided for public
hearings on license applications. It is my experience that the hear-
1 is the single most fundamental protection which the

has in attempting to insure the thoroughness, competence,
and intaﬁty of the NRC reviow of this inherently dangerous tech-
nology. e ition that their assertions will be submitted
under oath and subjected to the public scrutiny of a licensing board
is a erful deterrent to sloppy technical work and unsupported
mcmm. I would be the last to say that the NRC review is

. There is no question in my mind, however, that it would be
ar worse without the check of an open public hearing process The
NRC review, the licensing process, and public participation in 1t,
are not expendable formalities and the time required to accomplish
them is not delay. On the contrary, it is a prudent investment in
preventing future TMI's or worse.

Thus, ! would define delay as that amount of time which is not
legitimately necessary for thorough staff review and open and in-
formed resolution of contested issues through the licensing process
Applying this definition to the issue immediately raises a basic
question which has been avoided by the nuclear industry How
much of the time now required for staff review and public hearings
is unrelated to the resolution of safety issues”

1 would t on this point that the dubious statistics | have
seen provi y NRC and the utilities regarding so-called slippage
in the projected operating dates for new plants are virtually useless
for answering this question. Putting aside the selfserving and
historically gmlg'oinaccurate nature of such projections, the point
here is that they do not tell you why the uperating date has slipped
nor help you to design a meaningful remedy to time delay. Let us
assume that plant x was completed on January 1, 1951, but that it

not receive a license to operate until September 19%1 If those
9 months were required, for example, to obtain from the applicant
the information necessary to determine whether the facility com-
plies with post-TMI licensing requirements or for the utility to
design and implement an acceptable emergency plan for the plant,
I do not believe that this committee would consider that time to be
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delay  On the other hand, if the 9 months were attributable to
schedule conflicts among licensing board members or the lack of
sufficient staff resources to m orm a competent review, that
would be de'ay. Moreover, if the latter were the case, the answer
would clearly be for this t:g_mnu‘;‘t:e to provide NRC the m;:‘lfu

to increase its s so that it can perform its job expedi-
t.iouslé: i{he answer is not to tell it to do its job less thoroughly. To
this date, we have seen no convincing evidence that a signi!‘lycam
portion of the time required for licensing new plants is not legiti-
mately necessary to insure the safety of plants.

I would agree, however, that there are inefficiencies in the li-
censing process which NRC can and should address. In my opinion,
by far the single most significant inefficiency is the length of time
which now passes between the docketing of an application for a
license and the issuance of the NRC of its basic review documents,
the safety evaluation report and the environmental impact state-

ment.

Much of the argument I have seen about the length of the
i ing process rests on statistics built around the number of
months from the docketing of an application until the receipt of a
license. These overlook the fact that the docketing of an applica-
tion and the issuance of public notice of opportunity for hearing
are not particularly useful milestones; they indicate very little
about the readiness of a case to go to hearing. This is due to two
interrelated causes First, operating license applications are now
being filed by utilities when plants are little more than half com-
pleted. Second, the issuance of the basic NRC staff review docu-
ments typically does not take place until months after the begin-
ning of the hearing process. | do not mean to suggest here that this
schedule is due to staff laxness. The process of obtaining basic
information from :J:plicants takes some period of time; it is by no
means all contained in the original application filed by the utility.
Only after staff review is completed and documented is a case
genuinely ready to move toward hearing. Consequently, a good Goal
of the discovery, contention, drafting, and prehearing time prior to
that point is wasteful and unnecessary in the long run. It diverts
limited staff and licensing board resources and thus slows down the
rogress of other cases which are ready and should take priority.
e(e are convinced that if the Commission required the review
documents to be completed at or near, within 1 month, of the time
of issuance of public notice of hearing, months would be saved in
the overall length of the hearing process. If NRC requires addition-
al staff to perform this job, this committee should support that.

Significant additional savings would be gained by requirinf ap-
plicants to make all of their documents, analyses and data related
to the application public at the time of filing the application, in
much the same way as the NRC staff does in its public document
room. This would reduce the need to file time-consuming interroga-
tories and document requests and tend to remove the incentives to
evasiveness which pervade the discovery process. Finally, all par-
ties should be uired to identify their witnesses early in the
process, followed by an NRC-sponsored set of depositions of all
witnesses, in which all parties would participate Depositions are
by far the most effective and least time consuming of discovery



e

20

tools. This procedure would focus the issues for hearing, greatly
obviate the need for voluminous interrogatories and result in short-
ening the cross-examination in the hearing itself.

In addition, we generally endorse the sort of administrative
measures suggested by the chief judge of the Atomic Safety and
Licensing Board panel contained in a memorandum from Judge
Cotter to the Commissioners dated March 5, 19581 Judicious use of
the techniques outlined therein, including particularly settlement
conferences, cross-examination plans, combining rebuttal and sur-
rebuttal testimony, would do far more to expedite hearings on
wing cases than the proposals recently issued for comment by

C

Let me now consider those proposals, whose stated purpose is to
expedite the licensing . I am frankly astonished that the
primary means chosen the NRC for accomplishing this goal is
the total insulation of the NRC staff from prehearing discovery.
From the perspective of one who has been involved in many NRC
cases, | can assure this committee that the predictable result of
protecting the staff from discovery will be to necessitate many days
of needless cross-examination at hearings.

The net result will not only be a lengthening of the adjudicat;?
process, it will make for a record which is confusing and disjointed,
thus, complicating the job of the decisionmaker and lengthening
the time required to reach decisions.

Taken as a whole, the effect of these amendments would be to
gment intervenors from posing written interrogatories to the

RC staff, from taking the depositions of the NRC staff or from
uncovering the documentation and underlying data used by the
staff except what may be obtainable through the Freedom of Infor-
mation Act. Although the proposed rulemaking document does not
indicate in what way this will make for expedited hearings, we
infer that the reasoning is that the staff is unable to respond to
discovery and prepare its review at the same time There are

responses to this. First, of course, all other parties, includ-
ing intervenors with far less resources available than the staff, are
required to engage in pretrial discovery in the overall interest of
an efficient, intelligent hearing. While exempting one crucial
party—the staff—from discovery may make it easier for the staff to
prepare for the hearing, that does not mean that the adjudicator
process will be shortened by one day or made one jot more eﬂ')r-
cient. On the contrary, as we have noted above, hearings will
:l{t&inly be longer and interrupted more trequently if this propos-

is f

Second, it is far from established that the burden of responding
to interrogatories or depositions is substantial enough so that re-
moving that vurden would effectuate significant change

Even if the staff could make a case that it has insufficient
resources to respond to discovery and perform its review at the
same time, these considerations would at most extend up to the
time that the SER is issued After that, the staff should certainly
be in a position to disclose the basis for its judgments without
straining its recourses. If it cannot do so, this raises troubling and
serious questions about its competence.
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The theme which implicitly underlies both these proposals, as
well as others to abolish the authority of licensing boards to inde-
pendently inquire into safety issues for example, is that meaning-
ful public participation and thorough licensing board scrutiny are
expendable luxuries unrelated to safety. This is a false premise
Just a few examples of the type of safety issues raised by the public
and boards will demonstrate the point. Some time before the TMI-
2 accident, intervenors in the proceedings to license the Black Fox
plant in Oklahoma raised the issue that the failure of equipment
classified by NRC as not related to safety could cause serious
accidents and interfere with the ability of safety equipment to
bring the plant to safe shutdown after an accident. Their conten-
tion was disputed by the NRC and the applicant, and in fact
rejected by the board on the ground that it postulated incredible se-
quences of failures. Yet on March 28, 1979, the TMI-2 accident was
begun and aggravated by a series of failures in precisely such so-
called nonsafety equipment, including the famous valve which
stuck open. After the accident, both the Kemeny Commission and
NRC's ial Inquiry Group identified as one of the key safety
groblems demonstrated by the accident the lack of attention given

nuclear plant designers, operators, and the NRC to equipment it
c{nnﬁod' as unrelated to safety. If the Black Fox intervenors had
been heeded, nuclear plants would be safer today.

For years prior to the TMI accident, intervenors, inciuding inter-
ested States, had ht through licensing proceedings to force
utilities and NRC to design evacuation plans for the populations
surrounding nuclear gi:gw I represented the Commonwealth of
Massachusetts in the rook case. Led by the attorney general of
New Hampshire, we sought assurance that the close to 60,000
people who pack the beaches adjacent to the Seabrook plant on a
summer day could be safely evacuated if necessary The response
from the NRC was that evacuation would never be necessary,
hence our concern was misplaced. As you know, TMI has changed
all that; evacuation plans for at least a 10-mi'e radius are now
;:ggooed to be required prior to licensing. If the intervenors in

rook had been heeded. evacuation plans might heve existed in
Pennsylvania at the time of the TMI accident, averting much of
the chaos and traumatic confusion which attended that accident.

Last, | ask you to consider a case that is going on right now
involving the McGuire plant owned by Duke Power. You may have
heard that the licensing of that plant has been delayed, but have
you learned why? The McGuire plant is one of a very few in this
country designed with an ice-condenser system and a thin contain-
ment. If an accident no more severe than TMI occurred at that
plant, involving ignition of the same amount of hydrogen mixed
with oxygen as was generated at TMI, the design pressure of that
containment would be exceeded, raising the possibility of rupture
and release of radioactivity into the environment. This is the issue
that has been raised by the intervenor in that proceeding and is
presently being considered by the Board I do not mean to suggest
to this committee that the technical issues involved are open and
shut. Both sides have a point of view | do suggest that there can be
no serious dispute that the issue is an extremely important one
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I thank the committee again for inviting me to testify before the
committee.

Senator Simpson. Thank you {or being present There will be a
roll call vote here in a few minutes and we will recess for that time
and get right back and we will continue, but until that gong goes
off, let me as;{ou a few questions.

You definitely question the calculations done by DOE and the
utilities on the costs of a plant sitting idle once it is completed.
What do believe the costs are for those plants, the ones to be
compl in 1981 and 1982 both in terms of additional interest
charges and in terms of replacement of fuel costs, and also the
consideration for how many of those plants where oil would be the

t fuel?
nﬂh. Wriss. Let me give you an example. Putting aside for a
moment the factor of replacement fuel, | will concede for the
moment that the figures for replacement fuel are accurate. We
have not been able to obtain a copy of ANE('s calculations but 1
have talked to people who have read them My understanding is
that two-thirds of the cost is added interest charges.

Let me give you an example of how an economist would really
look at what those charges are from the ratepayer's standpoint.
Assuming that the plant is finished in January 19581 but does not
go into operation until January 1952, for the year 1981 the rate-
payer pays no part of the cost of that plant because it is not in the
rate base. The utility however has to ﬁout and borrow extra
money to carry its construction costs. Let us say it borrows a
hundred million dollars When that plant goes into rate base in
1982, it is capitalized at $1.1 billion. That plant will be capitalized
in January 1982 at £1.1 billion. Over the lifetime of that plant the
ratepayer will pay some percentage of that $1.1 billion each year.
But it has to be compared with the current value of the dollars
which he saved in 19%1 also compounded over the same 30 years.
And those thmrgely and, depending on the inflation rate, may
entirely offset the ratepayer’s point of view

Senator Simpson. | know that. In your testimony you argue that
estimates of cost and delay, | believe you said could be extremely
deceptive because the increase in capital cost due to higher interest
charges is largely offset by the fact that the ratepayers will not be
paying for the plant during the period it is idle. But I think there
are many States that include censtruction work in pro?reu in the
rate base and already directly pass through the costs of delay such
as those interest charges, even for States that do capitalize cos:s,
will not the capitalization of those costs substantial!;r increase the
interest cost that will be repaid over a period of time’

Ms Wess. $1.1 billion is more than £1 billion. To that extent
over a period of time it is increased. Depending on how the infla-
tion rate fluctuates during that next 30 years, it may or may not
be actually more dollars out of the rate-payer’'s pocket. It is a
sophisticated analysis but the point is that those gross figures that
have been bandied about really can be and | believe are deceptive
in this instance.

Senator Simpson. | share your concern. When you get economists
into the game certainly there is some confusion, and will always
be.
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What do you yourself feel are the principal contributors to the
growing time periods between when these plants are expected to be
completed, assuming the NRC estimates are accurate, and when
the operating licenses are expected to be issued in your mind’ We
know they are ing, you do, too, you admit it, there we are.

Ms. Weiss. | do not think there is any question but that the
growth in the time re%t'l:]red to review plants is directly related to
the accident at Three Mile Island, in two ways. One, it is indisput-

able that for approximately a year's time by far the majority of
NRC's effort was going into looking at the operating plant and
making sure that are safe and deciding on the criteria to use
for issuing new license. Now they have come up with those criteria
but they need to be applied against each plant That takes some

time.

One thing you need to ask, when you see these figures of periods
of mn‘t?:.t'}ut are required to proJ‘\':ce a safety evaluation report,
what is generally not reported in that information is how much of
that time was required for the utility to provide the information
which is necessary for the staff to review, and | suggest to you that
that is a substantial component of that time.

Senator Simpson. Let me at this point——

Senator Symms. Mr. Chairman, [ just want to apologize to the
witness. | have been out of the room and apologize to you and the
remaining witnesses. | have another meeting | have to attend after
we go vote so | will not be able to make it back. But I will, due to
the efforts of our staff, xet updated on everything that is said here
and keep up with this. And | compliment you for getting started on
this important issue.

Senator Simpson. Thank you, it is nice to have your participa-
tion. We appreciated it.

Let me recess just for a few brief minutes and I will go and vote
and will return.

A short recess was taken. |

tor SimpsoN. Thank you again and that, | think, will be the
last roll call vote.

I do not know, did you finish your response to that question’

Ms Wess. Yes

Senator SimpsoN. Then let me ask you to what extent you be-
lieve, if at all, that the following factors have contributed to this
time gap that we now see and that we really have been discussing
most of the afterncon. That is the time taken by the NRC staff to
prepare safety evaluation reports. How do you see that as one of
the contributing factors”

Ms. Wess. Senator, | think that is a most significant single
factor for lengthening the time for review

Senator SIIIPDON"?OU believe it is?

Ms. Wass. | do, yes. I would like to qualify that though, and I
think I suggested earlier that | do not think it is entirely unjusti-
fied | believe that there is a direct correlation between the serious-
ness of the nfet{ issues presented, the difficulty of the technical
issues, and the length of time it takes to review them Simple
cases, easy cases do not take a lot of time Hard ones take some
time. Now there is wasted time in there and | think that is because
NRC does not presently have sufficient resources to do its job and
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Senator Simpson. | recall that from the process, the filming of
some of that. Well then, in connection with that response can you
give me specific examples in which licensing, or an Appeal Board
ising these issues on its own has resul in any major safety
changes, or other major safety improvements to any plant,
and do have any information to indicate that”

Ms. Wmiss. Well, | think the North Anna case is the best one,
most recent one. | was personally aware of it. and | think it may
well turn out they have to reorient turbines at North Anna. That
may be the solution to that lem. |1 wish | had known you were
to ask that question. | might have tried to do a comprehen-
sive analysis of that, and if the committee is interested we will try
to do it and provide you with it.

Senator SimpsoN. Please do | would like your view as to what
ive of what has happened from that kind of process that

ever changed or ever given rise to a major safety design
hange, or a major safety improvement, which | think is what we
ought to be cbout, if we are going to do these things let us hope we
are laboring and producing something, and | have my doubts that
we are.

Ms. Wess. | wholly agree but | would ask the chairman to keep
in mind the examples that | have given of cases where intervenors
have raised important issues, which were rejected, did not end up
in that plant being made safer at that time because they were
:‘pgmd and rejected, but later turned out in the light of 1 or

r uent events to have been significant. So it 18 not
kosher for Commission to come here and say we have never
changed a plant because there are instances where | think the
record is clear they should have

Senator Sivpson. But that is a different matter What | am
talking about in sua sponte proceedings, what has that added to
the process” Where have we ever uncovered a kernel of truth about
public health and safety And then | guess we come to the basic
issue on that issue. What is the Licensing and “\ppeal Board”? Is it
intended to serve as a third level of technical review, or is it just to
resolve contested issues” | think as | see it it is assuming the
former role and I do not believe that was ever intended

Ms. Wess. | think overwhelmingly the Appeal Board has served
a review function In fact | have always thought the A | Board
15 the best friend that the utilities have because they have saved
the Commission from reversible error on more occasions than | can
count. It is just a tiny fraction of the time when the Appeal Board
has raised 1ssues on their own, and most of the time if they have
raised them and resolved them on their own without remanding
back to the Licensing Beard. that has been in the interests of
expediting the heari and cutting off a layer of the process, in
the interest of the applicant for a license

Senator SimpsoN. Let me ask you about the time gap as you
perceive it when we get to the Commission's decisions to suspend
the immediate effectiveness rule

Ms. Weiss. There is no question that suspension of the immediate
effectiveness rule will add 60 days to several months to the time
for getting a licensing In my view that is fully justified in the
aftermath of Three Mile Island. The Commission itself ought to be
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looking for at least some period uf time at the new plants, because
issues are being g‘nwn with respect to the TMl-related require-
ments now, which are of a unique characteristic and raise policy
issues. Let me give you an example of Sequovah That was an
uncontested proceeding. I believe, it went all the way through the
process and not until it got to the commission level was it ordered
that that plant must be backfit so that it can cope with rourhly the
amounts of hydrogen that generated the TMI accident. It is ex-
traordinarily important and 1 think that is precisely the function
the Commission has to seive for the next 6 months to a year If
they do not, 1 think you are going to see thi roceeding in a
disjointed fashion, different appeal boards, different licensing
boards doing different things, and the Commission has to bring
some coherence to this process for a short period of time anyway.

Senator Simpson. It would serve all of us to assist in that Then
the final one in regard to that time gap, your thoughts about the
hearing schedules, scheduling problems for part-time board mem-
bers, what [ refer to as general lack of discipline, management
discipline by the boards in preparing for and conducting hearings
and then the tedious writing of the decision once the hearings are
completed

Ms. Wess. | commend to you the memorandum by the Chief
Judge, Judge Cohen, to the Licensing Board As far as the manage-
ment of hearings, the Licencing Boards have improved dramatical-
ly since | first started litigating before the Commission. There is no

uestion that there are some nexcusable inefficiencies that result
rom using part-time members and the schedule conflicts. The
answer to that is to provide more staff for the Licensing Board
Panel, and | cannot stress too much the need for law clerks |
spoke of it to you in my direct statement. It is extraordinarily
important. It would save a great deal of time in the drafting of the

isions. | do not see any reason why NRC did not do it 3 years
ago, but in today's climate they ought certainly be looking at
measures like that before they talk about cutting back the rights of
the public to participate in these proceedings.

Senator Simpson. You mentioned three examples of issues that
intervenors have sought to raise in licensing proc&dingu: The
'.u:rct of failure in nonsafety-related equipment on the ability of

ety equipment to bring the plants to safe shutdown was one; the
need for emergency preparedness in the vicinity of plants was two;
and the hyd n control question, all three of which come as a
direct result of Three Mile Island. Certainly the first of those, the
first two of those seem to be applicable to a large number of plants.
And the third one | believe has already received conside: at-
tention by the NRC staffs, the ACRS, and the Commission itself in
consideration of Sequoyah Given that very broad aﬁplication why
should not those issues be handled generically rather than on a
case-by-case basis’

Ms. Wess. Perhaps they should be handled generically Well
hydrogen control is being handled generically Some plants present
unigue problems | would put it to you, ice condensers present
unioue problems Emergency planning is by its very name a site-
related plant dependent kind of an inquiry m have done rules
to the extent tha. rules can be done, the rule ing phase of that
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is over. They have detailed standards that need to be applied on a

1 not want to leave this committee with the feeling I do
not approve of p ing via rulemaking. ! think it is highly

1 in many cases. | just think some forum has to be
m"f:w the input, the technical input, the legal input of
persons outside the i ustry and NRC, whether it is in a rulemak-

form: or an adjudicatory form, one or the other.

Simpson. | think you mentioned previously, | will just
touch on it, that intervenors sought to raise evacuation issues in
Seabrook and this might have helped in the TMI situation. You
said that and | wan m back to that. Was not that evacuation

-2 licensing proceedings just as the in-

Ms. Weiss. understanding is that for TMI-2, and | was not
involved in the licensing of that case so this is hearsay and | hope
it is largely accurate. R’y understanding is that they were permit-
ted to put in evidence with respect to evacuation out te 5 miles.
That is nowhere near what is required today. And | do not think it
obviates the Seabook example We were told as a matter of law
there will never be the need for an evacuation [ do not know what
1 ing Board rationale was in TMI-2

Senator SIMPSON in there is one of those statements that
that might have hel in the TMI situation, and I think we find
in the record the facts of that issue, local civil defense authorities
were brought in to testify and the intervenors did not take an
a on that issue at all

. Weiss. Well, the fact is that on March 2% 1979, there were
no plans in the State of Pennsylvania and if they had to move
poﬂh within the first 2 hours, the first day of that accident, |
really

shudder to think of the conncmnom
Sensator Simpson. But that again mes one of the great "if's"”
of hist ry, and that is the thing that leads us astray from our work
And | am not trying to disregard the importance of it but it does
often get into high drama and it i= high drama of the third kind
because nobody knows, there is no response to it, what would have
happened if, and that is the way that works This remains and
always will a very emotional arena. If we can keep that in its
proper perspective. But anyway in the case of a hydrogen control
situation where the Commissicn has already done the review, wh
should an intervenor be able to raise the issue in another roceody
ing unless he or she comes forward with some direct evidence at
the outset to show that the previous analysis of the Commission
was wrong’
Ms. Wess. | am glad you asked that question because | listened
to the answer Mr. gave The Commission made a decision in
uoyah It was not a contested case and it was not a rulemaking
and no public notice ever went out, no member of the public ever
had an unity to comment on that decision. And they ought
to have. If it is going to be nﬁgliad to other plants, they ought to
have. And | s t to you that there is a good deal of evidence
that has been brought forth by that intervenor, primarily docu
ments written in national laboratories suggesting that there is
serious question of the efficacy of that igniter system that is being

¥
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used in Sequoyah-McGuire. The book is not closed on that. If they
had a rulemaking w before perhaps this question
wouldhanbunmnd.And will agree that might be an

te case to do it. But you cannot cut the public out of all

tor SiMpsoN. No one was suggesting that, certainly not me. |
In my travels I get a bum rap from intervenors but 1 have
said I do not favor intervenor funding. That is a lot differ-

. 1 do not want to suggest that you other than fully
public participation. | believe that vou do
Snlnon.llmonueordwiththat.inmoreuunjunair.

one, because you have practiced in this area and you are
t. Now we have a situation where an intervenor raises a
1 simply by stating a contention, without any
1 basis. y should not the intervenor, we get
re e t which | am going to pursue in a new
should not an intervenor required to come

idence that if true would prove its contention
ntions might be accepted in the hearing process,
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and in essence that would than place a burden of orward
with an issue on the intervenor, although still the final burden of
proof would still rest on the license applicant.

Ms. Weiss. Probably the basic answer to that question is that at

the time when an int- rvenor is called upon to state his contention
it is typically the case that the staff has no. completed its safety
evaluation repor., and it would be requiring of an intervenor that
he car not do, to have him come forward with a full factual

ve to state a basis in fact for each contention, and

you should not believe that that is a sieve that lets everything

are many contentions that are not wchted both on rel-
evance munds and on grounds of lack of specificity and lack of
factuai basis.

There is also available a mechanism for summary disposition. |
have used it. Utilities infrequently use it. It is onerous but it
basically parallels the provision in the Federal Rules of Civil Proce-
dure. are ways available, including some of the administra-
tive mechanisms that have been used by, are in fairly wide use b
boards now, including settlement conferences, requirements of m{
firmation of contentions, that result in paring away of an awful lot
of what may be unimportant

Senator SimpsoN. You stated in your testimony that you have
seen no convincing evidence that a significant portion of the time
required for licensing new plants is not legitimately necessary to
insure the safety of"t.‘\e plants. You come back to that. That was
theme. Now | want to ask you then about two pending plant

ications. The Zimmer plant in Ohio and Susquehanna in Pena-
vania, according to the NRC both are expected o be delayed %
months each, both are contested cases requiring b rings yet to be
conducted. The principal or a principal issue in the Zimmer case is
the financial qualifications of the utility A principal issue in the
Susquehanna case is whether the power being provided from the
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plant is needed. Nc v why should such issues as that be allowed in

opx rating licensing proceedings’ Are the hearings on those issues

legitim ately necessary to insure the safety of the plants or the
health and safety of the public”

Ms Weiss. Let me first speak to the numbers because I have
what 1 think are NRC's most recent numbers contained in a letter
from their Director of Office of jonal Affairs to Congress-
man Bevill and his committee And Zimmer case has 3 months.
Nwldonotuullwhntitwuthatyoumtedthei-ueininthe

Senator Simpson. The issue in Zimmer is the financial qualifica-
tions of the utility, and I had a lot of trouble finding out that
comes to the public wheel other than financially, but where does it
effect the mission of .he Nuclear Regulatory Commission”

Ms Wess. You are asking me two questions One: Is that an
issue which the Commission ought to concern itself with, financial
qualifications” And the second: Is that going to result in any idle
months of that plant sitting idle after it is completed? And | would
say to vou, | am looking at the projected operational date for that,
what, ]une 1982——

Senator Simpson. July.

Ms. Weiss. If it were legal | would bet you money and | would
give you 6 months that plant would be done in July 1982,

But to your other question: Why do we look at financial qualifi-
cations? It is one of the very few issues which are specifically
contained in the Atomic Energy Act which the Commission must
resolve, and that proceeds from Congress understanding, and |
n{-:o. that a company which is strapped financially, does not know
where its next nickel is coming from may be forced to cut corners
which implicate safety, and that you ought to allow this technology
only to be in the hands of the soundest and most competent opera-
tors. 1 think that the financial qualifications are safety related.

Senator Simpson. Then the other one was on the issue of wheth-
nthepowertobopeovidedfromtheplumwneedad.andldonot
know what that has to do with the issue

Ms. Weiss Well, | ara hard pressed to justify that, Senator, 1 am
not even going to try It seems to me | would ree we ought not to
be lcoking when a plant is all ready whether that power is needed.
I do not know the uehanna record so | cannot certify that that
is really the posture of the issue. But if it is I Jo not think we
ought to be looking at those things

nator Simpson. That is a very candid and honest answer and |
am not here to win or lose, | am t?rmg to develop where we might
g:. to make the process work, and [ want you to know | appreciate
that

I have one final question, and | might just, if you will, furnish a
few more in writing because | do have this other panel of three,
and sc¢ this would be a final In objecting to the Commission’s
legisiative proposal for interim operating authority, you contrast
that proroul with the amendment passed by Congress in 1972
Now could you be more supportive of an interim rating authori-
tz C&cgvilion if it included your requirements and findings that the

review is complete, or the NRC staff reviews were complete
and the plant could operate safely during the interim just the same
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as was contained in the 1972 amendment? Or do you chject to any
interim operating mthori?v as being unnecessary”
kiss. Personally

- Ms W \ do not believe it is necessary to have
interim operating authority. However. if this committee decides
that that is a re that they want to uk&.kit ought to be tied
directly to the for that facility. If e has a need for

McGuire such that there is a danger of power shortages which can
be serious, which can have serious consequences, and that fact
18 lished, then a case could be made for interim operation or
interim testing in that plant. But one needs to be very careful that
the authority granted is not standardized, does not grant unfet-
tered discretion, and 1 think that the bill you have before you is
virtually without bounds.

I do have an objection as a matter of principle, and that is to the
precedent that we can look at economics first and safety after. |
think that is reversing 25 years of history of the Atomic Energy
Commission and | would suggest we ought not to do that unless we
are involved in a genuine emergency snd there is a real need to do

it

Senator Simpson. | do not think that is inﬁ to haspen with the
mission, statutory mission of the Nuclear atory Commission. |
do not see how that can possibly be, but it might be a bone of
contention.

Thank you very much. 1 appreciate {our being here and your
courtesy and kindness in waiting while | did pass my vote on that
issue. k very much, and thank you very much, Mr. Faden

Ms Weiss. k you, Senator.

Senator Simpson. Now we will go to the ml of Jay Silberg
with Shaw Pittman, Potts & Trowbridge, rt Hager of the
Christic Institute, and John Brown, legislative director of the Inter-
national Union of rating Engineers representing Jay Turner,
president, with regard to the Sholly decision.

I believe staff counsel advised you each have 10 minutes and
then we will proceed with the questions Thank you so much.

STATEMENTS OF JAY E. SILBERG., SHAW, PITTMAN, POTTS &
TROWBRIDGE; ROBERT HAGER, CHRISTIC INSTITUTE: AND
JOHN J. BROWN, LEGISLATIVE DIRECTOR. INTERNATIONAL
UNION OF OPERATING ENGINEERS., REPRESENTING JAY C.
TURNER, PRESIDENT

Mr. SiLserG. Mr. Chairman, good afternoon.

I am Jay Silberg, a partner in the Washington law firm of Shaw,
Pittman, Potts & Trowbridge

Before | address the Sholly case, | just would point out | am
counsel for the applicant in the Susquehanna proceeding and you
have correctly described the situation in that case Not only are we
litigating the issue of whether the plant is needed, from the need
for power standpoint, we are also litigating, over our -tronLobjec-
tion, contentions on whether conservation of energy should be sub-
stituted for an already completed erplant, and whether solar
energy and other alternatives should be substituted for an already
com powerplant -

e have tried to use such techniques as summary disposition. |

filed our first summary disposition motion in August of last year
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and am still waiting for the licensing board in that case to rule on
that issue.

It is a problem. | commend to you the testimony that you have
heard. It is a very significant problem. We are looking at an 11-
month delay between the estimated date of completion and the

NRC's date on which their licensing process will be fin-
1shed is going to be an extraordinarily costly delay for the
owners of that powerplant, their customers and for the whole
country

Senator Stmpson. That was very fascinating information, | appre-
ciate your sharing it. It is a vexing thing and we must be about
doing something to remedy it. and not in a hysterical type of

rewome. but out of ,Lust plain old rationale.
f‘n.’ might try a little old commonsense when everything else

Please go forward.

Mr. Suserc. First | would note I have provided a written state-
ment for the record. I will try to summarize it. | would ask that my
written statement be included in the record.

Senator Simpson. Without objection it will be [See p. 110

Mr. Siserc. My law firm re nts some 20 electric utility
companies with nuclear powerpianu in operation or under con-
struction. In addition to other activities, we represent these utili-
ties in Federal and State regulatory and licensing proceedings as
well as in court cases.

Three of these utilities are Metropolitan Edison Co., Jersey Cen-
tral Power & Light Co, and Pennsylvania Electric Co., the
coowners of the ree Mile Island Nuclear Station. On their
behalf, we have been participating in Sholly v. US Nuclear Regu
latory Commisston.

The November 19, 1980, decision of the US. Court of Appeals for
the District of Columbia Circuit in Sholly overturned 20 years of
consistent administrative practice by the NRC and its predecessor
agency, the Atomic Energy Commission.

Since 1962, when Congress amended section 158%a) of the Atomic
Energy Act to reduce the number of hearings which the AEC was
required to hold, the Commission has consistently exercised its
discretion to issue amendments to reactor operating licenses with-
out prior notice and without prior hearing where it determined
that the amendment had, in the language of the statute, "no sig-
nificant hazards consideration.”” The Sholly decision held that sec-
tion 1%9%a) requires NRC to hold a hearing prior to issuing a
license amendment whenever an interested party uests one,
even if the Commission has proper'v determined that the amend-
ment involves no significant hazards consideration

I would request that a copy of the court's decision and the
statement by the four judges who dissented from the decision be
included in the record of this &meeeding.

Senator Simpson. Without objection. it is so ordered.

Mr. SiserG. The most important immediate impact of the deci-
sion—should it go into effect —is that it could result in lengthy and
costly hearings precipitated by a simple request and having the
potential for shutting down mn}"l"y‘ of the nuclear power reactors
now operating in this country ese shutdowns could easily last
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for 9 months or more. The economic impact of these shutdowns on
utilities and their customers would be dramatic—typical costs for
lacing the r generated by a nuclear plant range between
,000 to 1,000 per day. Over 9 months, this would amount to
$67.5 to $135 million. Equally significant would be the effect on oil
imports. In some parts of the country—particularly the North-
ost—-v;rhamem power comes in large part frcm imported oil--
about 30,000 barrels each day for a 1,000 megawatt nuclear plant

How could a license amendment which does not involve signifi-
cant hazards consideration bring about the shutdown of a nuclear

t? An NRC license typically includes a number of license
conditions. It also includes what are known as technical specifica-
tions.

Because they are so detailed, technical specifications and other
license provisions must frequently be modified. All of these amend-
ments require NRC approval. As of last December, there were
some 750 to 800 license amendment actions pending before NRC.
Many of these would be expected to be approved based upon a no
ﬁgﬁunt hazards consideration finding. Over the past 4 years,

issued 1,500 to 1,600 license amendments involving no signifi-
cant hazards considerations.

While most of these license amendments are not needed for
continued plant operation, some are. The NRC has estimated that
if license amendments involving no significant hazards consider-
ations are not issued in a timely manner, over the next few months
some 20 nucle:;‘rowerplanu would either have to shut down or
operate at red power levels.

I would request that two documents which set forth many of
these facts be included in the record of this hearing—first the
December 3, 1980, affidavit of Roger Boyd, which was part of
Metropolitan Edison's wtition for rehearing to the court of ap-
ml. And second, the NRC's motion to stay issuance of mandate,

with the court of Is on December 10, 1980.

Serator Simpson. Without objection, it is so ordered

M- SiLeerG. Getting to the substance of the issue presented by
the Sholly decision, lngo not think that this hearing is the proper
forum to argue whether t' e court of appeals was right or wrong
That question will be presented to—and we hope decided by—the
U.S. Supreme Court. Suffice it to say that it is our opinion that the
court of appeals misinterpreted the intent of Co and ignored
the Commission’s consistent interpretation over almost 20 years of
its governing statute.

icy issue which this committee should consider is whether
the N ould be able to issue license amendments having no
significant hazards consideration without a prior hearing Let me
focus on two questions:

One, are more hearings in and of themselves a good thing, and;
two, should allow the technical staff of the Commission to

ly its expertise to determine whether some activities are suffi-
ciently routine that they may be allowed to proceed without a prior
public hearing”

As to the issue of more hearings, there can be no argument that
evidentiary hearings and their associated trappings can take sig-
nificant periods of time.
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It is difficult to conceive of a hmbeing completed in less
than 9 months after the request is , even if the issue is a
fairly narrow one Certainly where a license amendment is needed
quicz.ly and cannot be applied for far in advance—as is often the
case with amendments needed for refueling—a hearing would force
the reactor out of operation. F 1. .
The NRC is already havinf difficulty staffing its existing heari
load There are shortages of staff lawyers Atomic Safety an
Licensing Board members. More hearings will only make matters
vmnl:ult‘ri on matters of no safety ugmﬁcance will necessar-
ily detract nm efforts from matters which do have safety signifi-

cance.

While some might welcome the idea that more hearin? would
further delay NRC licensing or cause plant shutdowns, I do not
believe that shis result is in anyone's best interests It is certainly
not a result which Congress could have intended in 1962 or should
intend today. :

Hearings with all the judicial trappings are not necessarily the
best way to reach decisions on highly technical issues Despite a
lawyer's natural inclination to think that his or her skills are
crucial to the search for the truth—as it may arguably be in
personal 'mjur&nlit‘ ation or criminal cases—there is a much small-
er likelihood that this is the case where purely technical questions
are involved.

It is perhaps ironic that the issue of prior hnrmf; for this
category of license amendments arose in the context of t krypton
venting at TMI. That activity had perhaps more gublic comment
and input than any other license amendment the Commission has
ever issued. NRC published a draft environmental assessment and
aohcelsed public comments. Some %00 written comments were re-
ceived.

NRC held public meetings and met with citizens groups. It con-
sulted or received comments from six Federal ncies, the Com-
monwealth of Pennsylvania, Oak Ridge National Laboratory, the
National Council on Radiation Protection, and Measurements and
the Union of Concerned Scientists.

NRC then issued a final environmental assessment and consid-
ered it in two mmeeting: and a meeting with the Advisory
Committee on r Saf rds All this occurred before the
orders which led to the Sholly decision were issued It is hard to
imagine what additional public participation was necessary or even
appropriate.

ven in a more typical case, the absence of a prior hearing does
not foreclose public input. Our position has not heen that section
19%a) prohibits hearings on no significant hazards consideration
amendments—only that it authorizes those amendments to be
made effective before a hearing

For these amendments, a hearing which takes place after the
license amendment is effective would be more than uate Even
for the exceptional, irreversible amendment like the TMI venting,
an after-the-fact hearing would let the NRC staff know that an
outside party was looking over its shoulder
~ Other methods besides prior hearings are available for providing
input on license amendments involving no significant hazards con-
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siderations. Of course, the application for the amendment and the
staff's disposition are all on the public record Interested persons
can communicate their comments t: the staff, they can file re-
w- for orders to show cause; they can seek reconsideration from

Commission; and they can ask the courts for injunctive relief
I think that we must reasonably conclude that additional hear-
umonthout,p.ofmndmmhan not necessarily desirable as
an end in itself.

The second question which I pe-»d is whether Congress ought to
allow the technical expertise of the NRC to determine that some
amendments can be made immediately effective notwithstanding a
2 w‘mchnmd the NRC

with responsibility for regulating
the nuclear r industry.

If the NRC cannot be relied upon to categorize those license
amendments which raise significant safety questions from those
which do not, then there is no basis for respecting the NRC's
ju%monu on any questions involving the public heaml and safety

ith this review of the impact of Sholly and the underlying
policy issues, there can be no question that the decision should be
reversed. But is legislation appropriate” Since the court purported
to interpret what intended in 1962, it is certainly appro-
priate for the Congress to correct the court’s conclusion

The NRC hes proposed a bill to Congress which would reverse
Sholly. The operative language would simply add a new sentence to
section 18%a) authorizing the Commission to issue and make imme-
diately effective a license amendment on a no significant hazards
determination notwithstanding the pendency before it of a hearing

uest.
l"1'hi- lang sage would make it clear that no prior hearing was
required, Lut would allow for hearings after license amendment

1ssuance.

The NRC's proposed legislation would also add a second new
sentence to section 18%a), which in NRC’s view would clarify that
section 18%a) does not limit NRC's authority to take immediate
action where necessary to protect the public health, safety, and
interest. It is not clear that any such clarification is necessary The
NRC has told the Court of Appeals that it does not interpret the
Sholly decision as interfering which its authority to act when the

ic health, safety, and interest requires. | would agree with the
that this is the proper reading of Sholly. If that is the case,
the second sentence is not needed.

Thank you for the opportunity to testify before you today

I will be happy to answer any of your questions.

Senator Simpson. Thank you very much.

I appreciate your recognition of the time problem.

Now, the next witness, please, Mr. Hager

STATEMENT OF ROBERT HAGER

Mr Hacer My name 15 Robert Hager | am an attorney in
Washington, D.C., and | represented, along with my partner, Dan
Sheehan, People Against Nuclear Energy, which is a citizens group
around Middletown, Pa., and Mr Steve Sholly and Mr. Don
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Hossler, who started the case, which came to be known as the
Sholly case.

This case was brought by the People Against Nuclear Energy,
but the case came to be called the Sholly case.

The court did not address the issues presented in the Sholly case
itself—which was the issue whether notice was required because
the orders which were issued the NRC did indeed involve sig-
nificant hazards considerations. Messrs. Sholly and Hossler contest-
ed that issue in the Sholly case itself

The court did not deem it necessary to refer to that issue so they
never did decide whether or not there were significant hazards
considerations involved in the case. The court went directly to the
second issue and decided that even if there were no significant
hazard considerations, there needed to be a hearing, therefore the
court did not have to address the issue whether notice was re-

quired.

In June 1980, the NRC authorized the first step in the cleanup of
the crippled Three Mile Island Unit 2 nuclear reactor by allowing
its owner, Metropolitan Edison, to simply open the vents of the
containment building and reicase the accident-generated airborne
radioactive materials into the ambient air

At least four alternatives to this intentional release of radiation
on the public had been considered by the NRC However, these
alternatives which would have isolated these dangerous wastes
from the environment were rejected on the principal ground that
delay in the ch.nuf would cause psychological stress to the inhabi-
tants nearby TMI-2.

Implementation of the most practical of the alternatives was
estimated by the NRC to take as much as a year Paradoxically.
the NRC later ruled in a related TMI proceeding that the NRC had
no jurisdiction to consider issues of psychological stress In making
its decision on which alternative to approve for decontaminating
the TMI-2 atmosphere, the NRC never undertook to apply the
governing rule that emissions of radiation must be kept as low as
reasonably achievable.

Each of the four alternatives would have resulted in lower emis-
sions to the atmosphere by definition.

Shortly after the *s decision was announced, Steve Sholly
and Don Hossler, two citizens of the TMI area, reque-ted that the
NRC grant a 30-days’ notice 1od before implementing the deci-
gion to vent radiation from TMI-2 They claimed that the decision
involved significant hazards considerations and therefore notice
was required by statute. The NRC refused to provide the requested
30 days notice before releasing the radioactive materials from
T™I-2 Suhaguemly a p representing the citizens living
within about 5 miles of 1-2, People Against Nuclear Energy,
also known as PANE, requested a public hearing on the venting
decision.

When the rq“u:-ud hearing was denied by the NRC, this grou
filed a suit in the US. Court of Appeals requesting that the ng
be ordered to hold hearn before implementing its decision to
vent radioactive materials from TMI-2

The NRC divided its decision to vent into two separate orders
designed to avoid public participation in the decision to vent radi-
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ation from TMI-2. And this s an important point | would like to
he NRC constructed its orders in a way that was
at any cost to avoid any public hearings They wanted to
avoid this because there were serious scientific disputes over the
issues whether or not the materials could safely be vented in the
atmosphere and whether there were not indeed, although more
better alternatives that would better promote the public

health and safety.

The first order of the NRC permitted venting within the radi-
ation release limits fixed in the operating license and the second
permitted venting at rates of release exmdjn? even those for an
operating reactor. PANE alleged that both of these orders were
license amendments, although only the second was acknowledged
m&the NR(‘.h“'l'herefore. under section 18%a) of the Atomic

a prior hearing was required as a matter of law on the
license amendment aﬂoc!z by the orders.

Before the venting occurred, the Department of Justice filed a
formal document in the court of arpeulu agreeing that a hearing
was legally required on the acknowledged license amendment even
though the had made a finding that this amendment involved
no significant hazards consideration. The court of appeals had di-
rectly so ruled 7 years before ‘n Brooks v. Atomic Energy Comnus-
sion. The language of section 189 was clear and unambiguous and 1
invite the committee to read the language 1t 18 very short, and the
Justice Department's own detailed investigation into the legislative
history of section 1588 would support no other conclusion

Accordingly the Department gave formal notice that the NR('s
refusals to grant a hearing would be a violation of law Notwith-
standing this authoritative interpretation of its obligations, the
NRC lived up to its reputation as one of the most arrogant and
autocratic agencies in the Federal bureaucracy by blatantly violat-
ing its governing statute and venting radiation um unwilling
citizens without a lawfully required prior hearing, a ring whie
the Department of Justice itself found to be required

After the fact the court of appeals entered a declaratory judg
ment that the NR('s action had been unlawful There are no other
consequences that flow from the court of appeals’ decision. It is
simply a declaratory judgment daclaring what the law was at the
time the case arose.

The NRC has consistently attempted to cover up its blatant
violation of settled law by contending that the court of appeals has
imposed a new requirement for public hearings not previously
contemplated by existing law. To lend a note of dramatic urgency
to this transparently false coverup before it is exposed in the light
of experience, the NRC has made wholly unsupported assertions
that the court of appeals decision in the PANE case will lead to an
intolerable drain on its resources and to shutdowns of as many as
20 reactors.

The NRC, while highly critical of the court of nppeals, studiously
avoids any reference to the facts of the case decided by the court of
appeals in Sholly case The NRC chooses to discuss prospects of
hypothetical cases which have not and never will occur rather than
focus any attention on its own blatant illegal actions on an issue of

L
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ick look at the facts will reveal the NRC's & wertions to be a
and its legislation as an attempt by an agency
virtually unique in its freedom from control to aggrandize
at the expense of due process of law and demo-

proceed to the questions which have been presented
committee.
ly decision will have no impact whatsoever on the
igations. The court of anpeals decision was a de-
judgment that the NR('s actions were illegal. Since the
leasing radiation is irrevocable, the NRC is not required
y remedial action whatsoever The Sholly decision does
new precedent or make any new law. The statute itself
lear and unambiguous since 1962 The same court in
made the very same ruling of law 7 years ago.
y effects that Sholly case might have as precedent would
have been experienced over the past 7 years, not to men-
tion the past 18 or 19 years. But the NRC has failed to provide any
examples of the claimed ill effects of section 189 as interpreted in
Brooks or Sholly.

The NRC's claims that the Sholly decision will require a change
in NRC administrative practices rest on the totally false assump-
tions that either (a) the court’s decision actually states law that did
not already clearly exist under subsection 189 and the court's
previous decision in Brooks which it wiil now discontinue in light
of the Shoily decision.

The first assumption is revealed as simply unten~'.¢ by the
Department of Jus’ice’'s statement of the preva.. .g law before the
court of a I8’ ruling If the court of appeals made new law in
the Sholly decision then why was the Justice Department unable to
support the NR('s contentions even before Sholly was decided
Moreover the agency has entirely failed to support its assertions
concerning its prior practices with a single example. Although
repeatedly challenged in the course of litigation to show that the
Commission had on even one previous occasion denied a requested
hearing on the grounds that “‘no significant hazards consideration”
was involved, it was unable to do so

Mr Silberberg repeated the alle%n:mm today that there has been
a consistent 20-year practice by the NRC, but in their brief they
were only able to nt one case which came out of an Atomic
Licensing Board w&n the right to a hearing had been denied on
the of no significant hazards consideration

I have looked for cases and there is no previous example. Accord-
ingly so there is no previous administrative piractice over the last
Zbﬁau to deny hearings in this situation.

ile the public, like the Justice Departmer ., had every reason
to believe before the Sholly decision that an affected person was
entitled to a hearing on a license amendment notwithstanding a
“no significant hazards consideration” finding, the NRC had never
before had occasion to deny a requested hearing on this ground

The Sholly decision will Kave no effect on the number of hear-
ings requested on license amendments, the number of such hear-
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Mr. HaGer. As far as your question—-—

Senator Simpson. Can you please summarize it and conclude”
Thank you.

Mr. ﬁmn The question, this boils down to—1 will just put my
statement aside——

Senator SimpsoN. You can respond in writing if you wish.

Mr. HaGer My statement does respond.

Senator Simpson. If you can do that in 1 minute. | will let you go

15.

Mr. Hacer. | think the bottom line here is that NRC, first of all,
has attem to state a future problem that does not exist and |
don’t think will exist, that the public isn't likely to spend its own
scarce resources on requesting hearings where there is no impact
on the public. They don't have enmﬁh resources . intervene in
hearings where serious issues of health and cafety are involved
They are highly unlikely to waste those resources trying to get

ings on issues that do not involve their own health and safety.

Second of all, these hearings are exceedingly expensive and there
are ways of dismissing parties who are not prepared; for instance,
in the discovery process. Up in Three Mile Island before the start
of the beanng some highly talented scientists were dismissed be-
cause they didn't respond to recovery in time and now their views
will not be available to NRC.

What will happen if the legislanon which the NRC has requested
is enacted is that one more hurdle to participation in hearings will
be presented to the public. When they request a hearing they will
first have to prove that their issue does involve a significant health
and safety hazard. They may have to go to a court to establish
this and it will be one more set of rule® more lawyers and less

Senator SimpsoN. Thank you.

Mr. Hacer. Thank you very much.

Senator Simpson . | appreciate your time

Now Mr. John Brown, please.

STATEMENT OF JOHN J. BROWN

Mr. Brown Mr. Chairman, my name is John J Brown I am the
legislative director of the Operating Engineers and my apologies
from President Turner who was called out of town this morning to
the west coast. | will present his statement.

Mr. Chairman and members of the Committee on Nuclear Regu-
lation, my name is J. C. Turner, general president for the Interna-
tional Union of rating Engineers, | am appearing here today on
behalf ot the officers and members of the Operating Engineers
Union. In addition, the views | will express at this hearing are
endorsed by several other labor organizations: The International
Brotherhood of Electrical Workers, AFL-CIO; the International
Union of Electrical, Radio & Machine Workers, AFL-CIO; the La-
borers’ International Union of North America, AFL-CIO; and the
Building and Construction Trades Department, AFL-CIO, repre-
senting 4 million construction workers.

On behalf of those organizations, | am here today to speak in
favor of the amendment to section 1X¥9 of the Atomic
Energy Act of 1954 The purpose of this amendment reflects what
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we believe to be the original intent of Congress that nuclear license
amendments may be made effective withoui prior hearing.

Let me make it clear at the outset that safety for workers and
the public is our (irst consideration in the development of nuclear
energy. None of our organizations would, under any circumstances,
accept or support a measure that would create any unnecessary

rs to our members, to the public living near the site of a
nuclear plant or to the environment.

We do not, however, find that the legislation under consideration
here will create such dangers. The Sholly decision imposes an
intolerable burden on the nuclear industry without creating any
additional safety factors.

Under the terms of this decision, any intervenor can. by gues-
tioning a nuclear licensee’s proposed amendment, demand prior
hurirql!hhafm permission is granted to implement the amend-
ment. Thus, for little more than the price of an 18-cent stamp
multibillion dollar construction jobs can be brought to a complete
halt with severe consequences to workers and to the consumers of
electrical power

No engineering project is so thoroughly reviewed, from a safety
standpoint, as a nuclear generating facility. The applicant must
give iled accounts of engineering safety responses to both high-
and low-probability accident scenarios. These responses are re-
viewed by committees and subcommittees of the Nuclear Regula-
tory Commission before which the licensed applicant must defend
his design repeatedly. Before a construction license is granted, the
Nuclear Regulatory Commission will have assessed the reaction of
the plant to any conceivable circumstance

At the end o that process, the construction permit applies to a
facility that has “een examined down to the last valve The con-
struction permit, when issued, applies specifically to the engineer-
ing ign which was so examined. This is the key to evaluating
the Sholly case. Given such detailed examination, an amendment
to a nuclear plant license may involve no more than a change in
valves, or the pipe plan, or a rearrangement of wiring inside the
plant. Yet, unSer the Sholly decision, each of these insignificant
change orders could become the occasion for stopping work on the
facility for periods ranging from 6 to 9 months while public hear-
ing and comment goes forward under the rules of the Administra-
tive Procedures Act.

Our support for the b:.r:‘roned amendment, which will overturn
the Sholly decision, is on certain prime considerations.

The first is our view that US. energy policy demands the maxi-
mum production of all forms of domestic energy—nuclear, oil, coal,
gas, synthetic fuels, and renewable sources.

If we are to achieve energy independence, no one fuel source is
sufficient. We need everything we can get. Nuclear power is clearly
one major source of energy immediately available for development
It is clean, plentiful, relatively inexpensive and, in most regards,
less ing to the environment than alternative sources involv-
ing foesil fuels.

Clearly, it is in the public interest to assure the maximum safety
precautions are taken by the nuclear power industry.
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It is also in the public interest that once the parameters of safety
have been establis work go forward at the most rapid possible
rate. The Sholly Jecision is an open invitation to violate this

sim inciple of th» public interest.
Tg‘:gz o%\nous consequence of the Sholly decision is that it

would tly inflate the costs of nuclear plant construction. These
are mmlm dollar projects. On such projects, the irretrievable
loss from construction delays amounts to hundreds of thousands
and even millions of dollars a day. Repeated applications of the
Sholly decision to routine change orders in the construction of the
plant would impose severe cost on the ultimate consumer of electri-
cal power without, in any way, guaranteeing additional safety.
As labor unions, we are, in addition, committed to protecting the
of our members. Most nuclear plants require the assembly of
numbers of construction woikers in excess of what the local
labor market can provide.

When the work which attracted these men is interrupted for
long period of time, the assembled labor force scatters very quicklr.
Thus at the end of the public hearing period, the contractor would
be obliged to recruit an entirely new labor force and engage in the
training and security processes required by the NRC. This not only
interferes with the earning power of our members, but, again,
imposes a additional cost which will have to be met by the
customers of t er company.

I have repeatedly stated that the application of the Sholly deci-
sion adds no increment to either the workers or public safetr in the
construction of a nuclear plant. In addition to that, I should point
out that of this amendment will, in no way reduce the
public’'s ability to participate in safety discussions regarding the

nuclearb&ner facility.

The NRC, even under the terms of this amendment, will still be
required to hold public hearings on demand even with respect to
amendments to a nuclear plant construction license

However, if this amendment is passed, work will proceed under
the terms of the amendment where the NRC has found that “no
significant hazard” is raised by the license amendment

If this were any other situation than the construction of a nucle-
ar powerplant, the Sholly decision would be merely a curiosity and
not the matter of serious concern that it is.

Since it does apply to nuclear power construction, we may be
sure it will be to provide unending interruptions to construc-
tion projects. Opposition to nuclear power, we have observed, rises
above any consideration of procedural or legisiative safeguards or
engineering assurances of safety.

Sholly decision, if allowed to stand, could well spell the
doom of nuclear power development in the United States. Certainly
we believe it would be used for this purpose in spite of the fact that
no responsible commentator on our future energy needs has been
able to draw a scenario that does not include extensive use of
nuclear energy.

In closing, gentlemen, | wish to reiterate that our unions would
in no way tolerate any denigration of worker and public safety by
the nuclear power industry. If the Sholly decision in any way
contributed a safety factor 1 feel we would be adamant in our
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support for its implementation. We find, upon careful examination,
however, that the rules stated in the Sholly case add only confu-
sion, costs, and the interruption of vitally necessary work without
adding one single increment to safety in the nuclear power indus-

Thank you, Mr. Chairman, for your consideration and time.

Senator Simrson. Thank you very much for your close observa-
tion of the time and your interesting testimony.

I have some questions.

Over the past 4 years the NRC has issued more than 1,600
amendments to the nuclear powerplant operating license based
upon a no significant hazards consideration determination. I would
ask in how many of those cases was a hearing requested? You gave
ut); a figure, I believe, and I would like to know your comparison of
that.

If you can just answer these as crisply as possible.

Mr. Hacer. Yes, the figure I had was 470 license amendments in
1980. I didn't have that broken down into the number of no signifi-
cant hazards findings
suSenator Simpson. Do you have any knowledge about that, Mr.
Mr. SuserG. Other than the Sholly reques. itself, 1 do not. I
think the reason why there haven't been is very clear, if I could
take just a second. The Commission's regulations since 1962 have
spaci}ically said that there shall be no prior hearings on no signifi-
cant hazards consideration amendments. And | think those regula-
tions, which were specifically called to the attention of the Con-
fra- in 1967, are the reason why the Commission was not asked
or prior hearings on no significant hazards consideration amend-
ments. Their position has been very clear.

Mr. Hacer. That simply isn't true.

Senator Simpson. Was the last time vou two were together at the
council table?

Mr. Hacer. No, | have never met Mr. Silberg before, but the
brief of his firm did assert that point. But they could not find any

lation of such a nature.

nator SiMpsON. Are you aware of any instances in whch a
hearing was requested and convened, ultimately resulting in rever-
sal by the NRC of its on;ifinal position?

Mr. Hacer. None at all.

Mr. Sigerc. [ don't.

Senator Simpson. Do you know anything about what standards
the NRC used in the pest to determine why license amendments
involve no significant hazards consideration?

Mr. Hacer. The NRC recently proposed a rule earlier this year
but they set out a series of standards and they claim that these are
standards which they had applied in the past. So the presumption
is that these would reflect the standards which were applied. How-
ever, the standards were of little help in solving this case. There is
nothing in the standards which would determine whether under
the circumstances of the Sholly case itself the action taken would
be considered to present a significant hazards consideration or not
So the standards were not sufficiently detailed to apply to the one
case which has never arisen.
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Senator Simpson. So we really don't know whether the NRC

standard for determining which license amendments involve no
ignificant hazards consideration has been satisfactory or not, or
:tlg:ther it is overly broad or overly narrow.

Mr. HaGger. They have been unsatisfactory in the one case in
which they were called upon to solve the issue.

Senator Simpson. At the time of the Sholly decision the NRC had
circulated for public comment a proposed standard for determining
which license amendments involve no significant hazards consider-
ation

Briefly that amendment provided that is the license amendment,
one would not involve this significant increase and the probability
or consequences of an accident previously evaluated; two, would
not create the possibility of an accident of a type different from
any evaluated previously; and three, would not involve a signifi-
cant reduction in the margin of safety, then that amendment in-
volves no significant hazards consideration.

What are your views with respect to the adequacy of that pro-
posed standard”

Mr. Hacer. My reaction—I haven't articulated detailed com-
ments but my reaction is they are very abstract statements, and
that they do not help much more than 3\0 phrase itself, significant
hazards consideration. They are too abstract to be helpful to solve

r. SiserG. Mr. Chairman, procedurally are you addressing
these questions to both of us?

Senator SimpsonN. Well, I assumed our good friend, Mr Brown,
didn't want to get into this thicket, but any time anyone of you
may respond on issues that you are aware of personally.

Mr. Brown. Mr. Chairman, it is out in the plant where vou have
to face reality maybe | would involve myself at that stage of the
game, but between two lawyers | would be a pretty foclish boy My
mother didn't raise a foolish boy.

Mr. SiiBerG. | think someone talked before about the necessity
for commonsense. | think we have just seen the best application so
far of that principle.

Senator SiMpsoN. A heavy portion of it, ves.

Mr. SieerG. I would like to correct a statement that Mr. Hager
said when he said we never mentioned any of the Commission

tions in our brief. I have our brief right here and not only
we mention it on page 24 and 25. but we also included in
appendix A complete texts of the Commission’s regulations as they
exist today, 10 50-58, which I can read.

Senator Simpson. No citations, please.

Mr. SiLBerG. And a similar regulation issued in 1962

Senator Simpson. Is that not correct, we have already accepted
that into the record?

Mr. Sieerc. No, this is a prior brief we had not talked about.

As to the standards which the Commission has used, those are
laid out in my frepared statement on page 5, and they are, of
necessity, general because the types of amendments which need to
be considered range over the entire gamut of nuclear power oper-
ation.
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If you to get very specific tests you will find either that they
are un le because they don't cover everything, or that they
are so specific as to become voluminous. One just can't function
with them.

So the kinds of reasonably general tests, but certainly more
specific than the statutory . that tne Commission has laid
out we think do provide an uate basis for the Commission to
make that determination, and in fact they have served that pur-
pose for many years.

Senator SimpsoN. Thank you.

Mr. Rrown. Mr. Chairman, if I could just point out, if you are
mwt organizations who have a history of safety such as
the 10 and the ones that | am representing here today,
especially in the evolvement of EMSHA an OSHA, and | think if
K:u look into the Three Mile Island cleanup, you will find out it is

ing done by our people.

I doubt very, very much we would have gone into that area if we
thought our people would be endangered in any way. So safety has
been our prime target in any nuclear operation.

Mr. HAGER. In response to Mr. Silberg 1 must add that I did not
say the Trowbridge brief cites no regulations in their brief. They
cite them; but none of those cited state that a hearing is not
available upon a finding of significant hazards consideration.

Senator SiMpsoN. The courts of appeals held that even where a
license amendment involves no significant hazards consideration,
an interested person who requests a hearing is entitled by this
section 18%a) of the Atomic Energy Act to a hearing before the
amendment becomes effective.

To what extent, if any, will this decision impair the NRC's super-
vision of operating nuclear powerplants”

Mr. SiLeerc. Well, to the extent there are requests for hearings,
it will certainly divert resources which the Commission should
using on important safety questions. 1 cannot predict how many
requests there are, but certainly the grapevine among intervenor

is quite active and very quick, and word will soon get out if
the Sholly decision goes into effect, that this is an easy way to shut
down nuclear powerplants. They will choose their targets carefully,
they will not pick those amendments of no significant hazard con-
siderations which do not result in a plant shutdown.

However, once those kinds of requests start coming in the NRC
is going to be under tremendous pressure to devote major portions
of their resources to get those plants back up online quickly. Those
resources will have to come from issues which have more signifi-
cant hazards considerations.

Mr. Hacer. The statute has been on the books 19 years. There
has only beein one case where this issue has arisen, that is, the
Sholly case. That was a case where scientists have said as many as
50 to 100 le will contract fatal concer as a result of the
emissions o? ‘l‘g-ree Mile lsland, and ! “'RC found that there
would be no significant hazards consider. -

There were considerations of hazards Hut the NRC made a
finding there were none for the express purpose of avoiding hear-
ings. hearinra were in fact, avoi and that is the kind of
situation we would like to avoid in the future

#-328 O—8l——4
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Senator Simpson | think we have heard that the NRC approves
approximately 400 license amendments based upon this determina-
tion no signiticant hazards consideration In how many of those
cases then would ’ou anticipate there to be a request for a hearing
as a result of Sholly?

Mr. SiserG. I can't predict the number. I think it would prob-
ably be a fairly small number, perhaps 10 or 20, but when you note
that those are 10 or 20 operating nuclear powerplants whose shut-
down is going to cost between a quarter and a half million dollars a
day, it 't take a lot of those requests to have a dramatic
impact on the cost of power to consumers, and as | said before, on
the cost to the NRC staff resources.

Mr. Brown. Mr. Chairman, my previous occupation before
ceming onboard as a labor representative in Washington was what
they might call a stationary engineer in the State of New Jersey,
which is a licensed engineer, licensed by the State to run any ;{pe
powerplants, refrigeration plants, different degrees of license. Now
anybody who has been involved in powerplants has to accept the
fact that day in and day out you have changes of valves, you have
different type valves brought in, different pieces of equipment in-
stalled, and if we leave Sholly open, what you are saying is every
time you give responsibilities to ple to operate the plant, that
they have to make some insignificant change to keep that plant
running that it is going to be open to public scrutiny, you are
saying shut down that plant, shut down millions of dollars not only
in lost wages, but lost benefits to the consumers. There is no way
you can construct a plant or run a plant that at any given time
within a day or week you might have to make certain changes It
should not be. You have people in there appointed and approved by
the Government of the United States amf we think they should be
the ones running the plant.

Senator Simpson. I think I will ask, and I will just submit some

tions in writing because they will have differing answers from
the three of you lLet me do that Those questions will be in the
area of how long would it take from the time such a hearing is
requested until issuance by the hearing officer of a final decision. |
am sure that will differ. Would the decision be subject to appeal of
the Commission? How much additional time will that uire? If it
is not currently appealable to the Commission, should it be? I
would ask though, presently, for the record, what additional re-
sources do you think will be required by the NRC in order to
process hearing requests as a result of this decision?

Mr. Sieerc. | would think zou would need a number of new
licensing boerd panels. | think the testimony you heard today
indicated that the NRC is already suffering because of a shortage
of licensing board chairmen and technical panel members. I would
think you would probably need two to three additional panels. You
would also need more staff lawvers to handle the cases: staff legal
resources are already stressed and in some cases are holding up
pending hearings before the NRC.

I think you will need additional technical resources.

Mr. Hacer. My position, of course, is that there will be no
request for hearings, therc hasn't been in the last 19 years There
has only been one request, that is the Sholly case. As a result of
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that we now have this proposed legislative ruje. But there was no
opportunity for scientists to get a chance to talk rather than law-
yers so | think the pro legislation is going to create more
rules, more work for lawyers and less opportunity for engineers
and scientists to get together and knock out problems.

Mr. Siserc. | would point out, as | said in my prepared state-
ment, there were extraordimr‘_ oYportunities for scieutists and
u*ihn:cn to get together on the TMI question.

Union of Concerned Scientists, not known as being terribly
friendlzedwith the nuclear power industry, issued a report whicf‘\
conclu there would be no physical health effects from the vent-
ing at TMIL. The Commonwealth of Pennsylvania reached the same
conclusion. Many independent groups looked at it. There was ade-
quate opportunity, in overly adequate opportunity for every-
one to get their views across to the Commission on the impact of
that decision. If someone wants hearing opportunities in addition
to that 6 months of public scrutiny, I don't know what we are
doing except providin%:;om work for the lawyers.

Senator SIMPSON. Sholly decision indicated to me a very
interesting bit of language, saying that any significant change in
the oplefntion of a nuclear facility constitutes a license amendment
in itself.

I would ask where a licensee's technical specifications or license
conditions call for NRC approval prior to taking certain action,
would the granting of an NRC approval constitute a significant
change in the operation of a nuclear facility”

Mr HAGER. Senator, the reason for that languz.¢ in the court’s
opinion was that the NRC had contended that the authoriz 1tion of
venting of radioactive materials, which was later found w wiclude
strontium-90 as well as the Krypton did not require a 'icense
amendment. They vented that material without taking intn ac-
count what had happened at Three Mile Island. As a result of the
accident there were new kinds of material in the atmospherc that
had never been there before in the history of commercial power.
The NRC tried to sneak it by without a hearing by bringing it
within the standards of the operating technical specification. So
the court had to rule this was a license amendment, even though
the NRC tried to pretend it wasn't. The accident itself involved a
significant change.

Senator SiMpson. 1 am trying to be very judicious but the use of
the term “sneak it by,” that is absurd. You don't sneak by any-
thmﬁ that had to do with Three Mile Island, I know. I was involved
deeply and there wasn't any of that. So [ don’t quite T*asp that.

bfr. Hacer. If I may, Senator, the NRC did success ull‘y avoid
hearings in this case even though what they did was blatantly
illegal and they were told ahead of time by the Justice Department
they couldn't do it. They did it

Senator SiMpsoN. I used to practice a little law, too, and we could
bat that ball back and forth. I don't want to do that You deserve
more than that from me. I am just trying to develep it as best 1
can.

I am interested, though, in that phrase, "Any significant change
in the operation of a nuclear facility constitutes a change in the
amendment itself ’ That is, I think, an extraordinary change in a
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statute. It could lead to a reinstatement, say, of some preexisting

authority, the lifting of the suspension order, and that would con-
stitute an amendment.

u"Pmre would be many, many things that would come to mind in

t.

Mr. SuserGc. Mr. Chairman, | think it is clear there are two

of the court’s opinion—one of them, the one you mentioned,

and the other defining what constitutes a request by an interested

—in which the panel was rightly taken to task by the four

who so sharply criticized the decision, for writing a decision

;ti:ch tries to be immune from review from above yet binds those

ow.

The court has, | think, taken steps which, if not countermanded,
would have a tremendous impact not just on license amendments
as was the case in Sholly, but on the whole NRC practice. The
decision basically says that any time anyone does anything with
respect to a nuclear plant, any person, once he has expressed at
some time deep in the past any interest in that facility, is entitled
to a prior hearing before that change can go into effect. The impact
of that is to set up an entirely new level of technical review,
without any study or any indication that that kind of review is
worth while or indeed wouldn't be counterproductive.

Senator Simpson. Let me just draw to a conclusion here, because
this one is the most interesting consequence to me, and it has to do
with this.

To what extent will the Sholly decision result in technical speci-
fications of a very much more generalized nature, thereby limiting
the number of routine license amendment actions subsequent to
the hearing requirement? In other words, I think we are headed in
the opposite direction where the Nuclear Regulatory Commission
will say, “Well, if that is the way it is going to be, then we will {'ust
get very generalized, we won't go into the amending process like
we use's to,” and that will hinder the enforcement objectives of the
NRC and lessen the abilities of those most concerned, the interve-
nors, the interested parties, to assure the pursuits of the technical
issues. | am sure that has been thought of.

Mr. HaGer. | know the NRC has claimed that before the court as
well as before this committee, and 1 believe it is another of their
parade of horribles of what might happen in the future and it
simply won't happen with these nonexistent intervencrs who want
to discuss issues that don't affect their health and safety.

Mr. SiLBerG. I think that is one of the options that the Commis-
sion would have to look at. I think it is unlikely that they would go
that route because the Commission rightly views its role to protect
the public health and safety very seriously. I think they would
believe that very general technical specifications would make it
more difficult to protect the public health and safety And in any
event. changing technical specifications from specific ones to gener-
al ones would in itself be a license amendment which would itself
require a prior hearing on request and would further slow down
the process.

And if you had to go through those hearings for every plant in
the country, just think what the impact would be on NRC
resources.
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Senator Simpson. The definition that you describe of the parade
of horribles has certainly not been limited to one side in this
particular litigation.

Well, I am going to submit a few more questions in writing and
would ask you to respond in writing for the record The case moves
on. The Solicitor General will file the petition on March 30, I
believe, and the new Justice Department will join with the NRC's
position on that interesting case, whereas the previous one did not,
and that may or may not have been because Mr. Jim Moorman
was involved in the process at that level of determination, he bei
a person who was formerly a very active official of the Natu

rces Defense Council, a public interest law firm, and then
they talk in this administration about the revolving door. Fascinat-
ing business, isn't it?

r. SiLeerG. I would point out that the Solicitor General who
made the decision to proceed and support the NRC's position is not
the new Solicitor General, but is the one who has been the Solicitor
General for the past 4 years.

Senator Simpson. Indeed, Wade McCree, one of the most delight-
ful gentlemen I have met in my 2 years in this place. A very fine
personal friend.

So I thank you for your testimony. I think I will be sure that the
record stays open, that we will have the subcommittee recess until
Tuesday, March 31, at 10 am., when we will hear from the Nuclear

tory Commission on these issues, these two issues.

I thank every one of you very much. You look like very able
advocates of your Li)o»ition and that is a pleasure to see, as a fellow
lawyer, and you, Mr. Brown, a very able proponent of your position
on behalf of the union.

So thank you very much and | appreciate your courtesy in a long

day.
{'hank you.
The hearing is concluded.
[Whereupon, at 5:50 p.m., the subcommittee was recessed to re-
convene at 10 a.m., Tuesday, March 31, 1981 ] .
[Statements submitted for the record follow:]
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Hearing on Delays in the NRC Licensing Process
Senate Committee on Environment & Public Works
Subcommittee ou Nuclear Regulation
March 25, 198}

My same is William S. Lee. 1 am President and Chief Operating Officer
of Duke Power Company. 1 am appearing here today ou behalf of the Edison
Electric Institute, the American Nuclear Eoergy Council, and the Atomic
Iodustirial Forum. I am sccompanied b, Zichael Miller, Chairman of AIF's
Lawyers Committee. I am pleased to bave this o] portunity to discuss with the
Subcommittee the substantial delays being encounter 4 in the issuance of
construction permits and operating licemses by the Nuclear Regulatory
Cosmission.

The magnitude of the delay probles is revealed in s report which the NRC
filed with the Congress io January The report shows that NRC estimates that
comstruction will be completed at 13 plants for a total of 90 senths before
the Commission will be ready to issue opersting licenses for them. This
tocludes the McGuire 1, Farley 7 and Salem 2 plants which bold zerc or low
P 1 . but t g0 into commercial operation ustil a full power
licease 1s issued.

The costs to wtilities and their tatepayers associsted with these delays
are enormous. While costs vary from plant te plast, a couservative estimate
of the average costs incurred for eact of the 13 plac'c would be io the reage
of $30-40 million per plant per wonth, taking into sccount both the cost of
replacesent preer and the interest paid during construction For the 90
Sooths of unnecessary regulatory delay, the cost would be between $2.7 and
$3.6 billion. If this is extrapolated to ail the placts expected to be
delayed through 1983, the total cost of delay would e $7 teo 310 Billion. In
#ddition, DOE estimates that due to these delays, duriog 1981 end 1982
electric wtilities constructing these plents will consume 42 willion barrvels
of oil sore than they might otherwise have used.

This 1is the first time io the 30 year history of nmuclear power that
completed plents will sit idle waiting for NRC liceasing action. NRC con-
teods that thisr situation is due to the extraordinary worklosd placed on the
Commission by the Three Mile Island incident. This, undoubtedly, is an
important faccor, However, our view is that there are other contributing
factors, including s lack of appropriate priorities in sllocating personnel
to liceosing, confusion as tc Commission policy, snd sn inefficient public
bearing process. Examples of specific causes of delay would include: the
Commission's decision to suspend its rule which provided for issuance of
operatiag licenses or construction permits immediately upon decision by »
heariog board, whick is unnecessarily addiog up to three months to the
licensing process; unclear Commission policies concerning the impact of TMI
ot the Besring process leading to widely varied interpretations by hesriog
boards and to broad latitude in the hearing of tenvous intervenor conten~
tions; and the fact that less than 200 of NRC's 3200 employees are assigned
directly to reactor licensing casework.
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Oo March 12 the Commission submitted a report to this Subcommittes on
steps it is taking to eslimioate licensing delays  The report contains a
ousber of sound ideas which deserve to be implemented; however, it is sig-
nificant that the Comsission so far has been sble to reach s consensus on
ocaly s very few of the options it is clear that differences of opinion
among the commissioners makes it extremely difficult to reach a consensus on
important peolicy matters. This underscores the need for the President to act
Quickly te fill the vacant seat oo the Commission

Unfortunstely, the Commission's report does not inmspire confidence that
the sought for improvesents in licensiog will soon be realized The fact is
that in two weeks of meetings oo the subject the Commission was unable to
agree to reinstatement of its immediate effectivesess rule, or to make the
changes in procedursl rules required to wsupport sn  exjedited hearing
schedule; it failed to spprove ceallocation of ell of the man power which
would be required to get staff technical review off the critical path; it
again put off dssuing & final rule establishbing license requirements for
Sear-term construction perwmits, and it 4 scussed only in e perfumciory
fashion several importsnt Commission policies whick ere costributing te
licensing delays. In short, what the Commission did is to put forward a plan
for improvement, but failed te make the bard policy and st+ff allocation
decisions necessary to sccomplish that objective.

Based on the Commission’'s March 12 veport, it is difficult to tell how
much, if soy, improvesest may be expected in the licensing precess. Whether
some or all of the months of delay currently estimated for licemses to be
issued through 1983 will be realized (s still eo open issue The burden
should be on the Commission to demonstrate through coocrete sctions that the
improvements will be implemented

Because of the uncertainty surrounding whetber the proposed improve-
sents, particularly in the bearing process, will actually be achieved. the
proposal to amend the Atomic Esergy Act to authorize the Compission to issue
temporary operating licenses is a0 essential component in getting licensing
back on schedule. The proposal submitted by the Commissior is & step in the
right directicn, bowever, 1 believe it is unnecessarily restrictive is
several respects

First, it is sot eotirely clear that the licensing process will be back
on treck by the end of 1983, when the Commission’'s authority to suthorize
temporary operation would expire. As Commissioner Ahearne ssid at a recent
Commission meeling, temporary operating suthority is » hedge against failure
to reslize the improvesents being sought. Thus, it would be better to leave
open the issue of for bow lomg suchk suthority say be regquired, until it can
be determined whether the Commiszsion’s efforts to expedite the bhearing
process bear amy fruit.

Second, I agree with Chairmas Headrie that the legislation should mot be
limited to low power operstions. This would permit only fuel loading,
start-up and low power testing. As Chairsan Hendrie notes, in some cases this
might be all that is required, but fo other cases it may be necessary or
appropriste to sutborize operations st other pover levels, up to full power.
It seems pointless to give the Commission cnly & pertion of the autbority it
may need to deal with the deley situstion. Rather than to have an srbitrary



low power limitstion in the statute, the amendwent should permit NRC to
suthorize full power operation, and, perhaps leave to the Commission's
discretion how wuch power to suthorize on & case-by-case basis.

Fioally, I believe the authority should be expanded to include amend-
®eats te operating licenses. As a result of Three Mile lslund, & number of
uev requirements are anticipated for operating reacturs which would require
license amendments. If a plant oseeds to be shut down to accomplish these
wodifications, there is & potential for extensive delays before the plant
could go back om line if it must await the outcome of a public hearing

the provision to perwit temporary operation inm such situstion
would be consisteat with the oversll reticnale of the Commission's proposal,
snd would compliment the authority it is seeking to deal with the Sholly
case.

I would also like to pote wy sgreement with the points made in Com-
®issioner Abearne’s additional views set out as an attachment to the proposed
amendment. It is clear that the public bearing process, particularly st the
operating license stage, serves little useful purpose as presently con-
structed. It is oot reasocnable that whes a plant is built and ready to go on
line, and a billion or so dollars Bave been invested in At, to consider such
issues as whether it should have been built on » differeat site, whether &
gecthermal or biomass facility would be preferable, whether the power s
needed, or the fivancial qualification of the utility to own and operate it
Commissioner Abearse is correct in stating the need for a fundamestal reform
of this process and the issues he raises need to be addressed la parti-
cular, as Commissioner Ahearne states, the Commission should direct boards to
limit the scope of the bearing only to substantial issves raised by the
parties; it should raise the threshold for the admission of such contentions;
sod it should direct the boards to manage the proceedings with a strong hand
If the Commission is unwilliog or unable to effect these. and other needed
changes, the Congress should msandate them by lav.

Ove concern inspired by the Cosmission's temporary operating license
proposal is that it not be used s a substitute for wmaking the required
isprovements in the techaical review process, Commission policies, and the
public bearing procedures. These changes are absolutely required to bring
order and stability to the licensing process and to eliminste the incrdinate
ctosts which the current systes imposes on utilities and their ratepayers

I should alsc like to note wy agreement with the thrust of the proposal
submitted by the Commission to desl with the holding in the Sholly case. The
Commission is to be commended for its initiative on this watier

The Commission mandate is to protect public health and safery 1
believe these steps noted herein improve the licensing process and support
that mandate.

Attached to my statement are reports of the Aserican Nuclear Evergy
Council which analyze io detail the extent, causes #nd costs of licensing
delays, and the optioms for eliminating these delays I would like to
request that they be placed in the record of this hearing.

I thank the Chairman end the Subcoamittee members for this opportunity
to present our views, snd would be bappy to answer aoy questions you may
bave .
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Jaouary, 1981, NRC Repert to Mouse Appropristions Subcomsittes on
Status of NRC Licensing Procesdings

The status reports are significant both for what they tell you about
licensing delays, and, perhaps more importantly, for what they don't reveal
The ressons for this are discussed below. HNowever, as a preliminary matter,
it is ioteresting to mote the expanding pattern of delays in the issuance of
operating licenses as evident from NKC & estimates of both the pumber of
plants impacted snd the total pusber of plant-sonths of delsy, degingming wath
its testimony of last April 17 to the Subcommittes.

April 17, 1981 testimeony Three plants ispacted for 10 wonths

of delays
Bovesber, 1980, Report: Five plants for 29 sonths of delay
December, 1980, Report Seven plants for 36 montbs of delay
Jaouary, 1981, Report Eleven plants for 79 menths of delay

. The MRC figures do pot include Farley 2 or Salem 2 s ispacted plauts,
auss they alresdy bold zerc power licenses; bowever, they should be
included since the plants caonot be put imto the rate base until o full power
license is issued. Including these two plants would increase the projected
delays by 1] sonths, or to 90 sonths total. (See attachment)

CONSTRUCTION PERMITS NOT COVERED

There is nc information in the Jaouary report upon which delays in
the processing of spplicetion for construction permils can be deterwined,
bowever, most spplications are koown to be a year or more behind schedule
This eppears to be the Commission’s lowest priority program  Construction
permit licensing bas been at » standstill since the TMI sccident oo March 28,
1979. 1Inpitially, the Commissiov declared » soratorium with respect to pro-
cessing such spplications. Fimally, oo August 1, 1980, it took the first
step to resuming CP licensing for the six remaining near-lerm counstruction
permit spplications by approving, for public comment, post-TMI licensing
requiresents proposed by the NRC staff. As of this date -- some 6-1/2 months
later, these post-THMl licensing requiresents still bave not been finalized
snd issved. Before pear-term construction permit applicants can begin teo
worry sbout dilatory sctioms of the NEC staff and undue delays in the
licensing process, NEC Commissioners must take the following steps.



a. fioalize and issue psot-TMI licensing requirements for pending
CP applications;

b.  dssue guidance to WRC licensing boards ss to the scope of the
fesues to be considered at bearings

€. assure that the NRC steff assigos adequate techmical staff
to evaluate applicants’ Prelisinary Safety Asalysis Reports
(PSAR) information eddressing sew licensing requirements and to
issue Safety Evaluation Reports

In comnection with ¢., the January report iodicates an sllocetion of ealy 12
sso-years io FYS! to process (P applicetions apd only 10 man-years in FY&2
snd FYB3. This Bardly seems adequate to complete the review of the six (11
wnit) pending cosstruction permit applicetions

DELAYS IN OPERATING LICENSES

The Repo.ts Do Wot Isdicate Actual Delays

The Jasuary report indicates that, iocludiog Farley sod Sales. 13
plaots are impacted for » total delay of 90 months. What the report does pot
reveal is that the actual! delay is far inc excess of that ssount . Thus is
because delays estimated in the report are calculated as the pumber of months
Between NRC's estimsted completion of coustruction, and issusnce of
license; bowever, the pace st which coastruction proceeds is often con-
strained by the pace at which NRC's licensing review proceeds, or by NRC's
sdvice to licensees #s to wheo a license say be expected, e g , & liceaser
Say go from s three-shift construction schedule to a two-shift schedule in
response to & slippage io NRC's licensing schedule. Therefore, the measure of
sctual delay should be the leogth of time between when construction could

ve completed under mormal liceosing constraints, and NRC's schedule
for license issuance. For example:

* For Summer 1, NRC estimates an eight mooth delay, bowever, con-
struction could be completed B/81, rother than 10/8), as NRC esti-
®ates. Additional delay is two months.

* For Shorebam, NRC estimates & one month delay.  bowever, con-
Struction could be completed 6/82, rather than $/82, as NRC
estimates. Additionsl delay is three months.

* For Waterford 3, WRC estimates » six month delay; bowever, the
report does vot reflect oo earlier slow-dows in comstruction due to
previous NRC delays. Additional delay is 13 months

The pattern is the same for the other impacted plants. It s sigoificent
that many applicents sdvise that the schedules included in the report were
never discussed with thes.

Moreover, becsuse of the format used, the monthly rep rts show only
the delay from one month to the meat, not the cumulstive delay from the firse
report to the last. Thus, the January report shows 11 plants ispacted for 79
sonths of delay. HNowever, going back to the Novesber report and using NRC'g



estimate of comstruction completion, the total delay for these 11 plants
would be 144 months, retber thao the 79 wooths shown 1o the Jevuary report.
1f the applicants’ estimates of construction completion shown in the November
report is used, the total delsy for these 11 plants is 171 months

Another measure of delay is to compare the length of time current
applications bave been pending sgaiust previous experience In the three
year period preceeding Three Mile Islend, the time frow the docheting of the
Fioal Safety Analysis Report (FSAR) to issuance of an operating license
averaged between 51 and 53 wontbs (NUREG-0380, 5/23/80); the estimated
sverage time for issvance of the full operating licesses for the 13 impacted
plants is 79 months, or about 50 percest longer

Review of these reports indicates that, becasuse of the sethodology
used, they do mot reflect sctual expected delays, which in most cases will be
greater than that estimated. Nevertheless, even the delays which are
reported indicate & serious and growing probles

Arbitrary and Incomsistent Assumptions

Another probles is that the sssusptions used Lo estimate delay are
srditrary and are iscomsistestly aspplied from ose plant to spother 1o
particular, it eppears that the bearing schedules bave been lengtbened for
certain close-in Dearings, but mot for otbers which are expected to
experience similar duration. In other words, they bave expasded the schedules
for certaio bearings, sod compressed it for others without soy evident reas-
sons. For esample, the durstion of the bearing oc Comanche Peak 1| Bas been
expanded froe five mootbs im the second report to eight mooths in the third
report; bowever, the schedule for Shoreham, which is » similarly beavily
cootested proceeding, bas been compressed from eight montbs te six months
The schedule for the start of the Waterford 3 bearing bas beeo slipped six
sonths, with & similar slip in the date for issuance of the licesse. The
report states that the reason for this is "te sllow for ap isitial decision
oo the enviroomental issues before starting the safely bearings” (page 3)
There bas been po decision by the bearing board to this effect, and the peed
for such a bifurcated bBearing has pot been discussed with the applicant or
the other parties. Nevertheless, the extended bhearing schedule will pow
become » pacing ites in the staff’'s review

List of Jspscted Plants is locomplete

Toe list of impacted plants is imcomplete. There is no reason why
the assumptions listed oo page three of the January report should mot be
spplied to all of the pending operating license applications, rather than
just those scheduled for Fiscal Years 1981 esnd 1982, That they are not so
spplied indicetes that NRC sisply has pot extended its soalysis to the
resainder of the plasts. If the same assumplions were applied, it would
probadly sdd four to seven sonths esch to the projected schedules for the
resaining 40 applications, for an sdditional total delay of 160 to 280
months.

Is it reasonable to expect that these sdditional delays will
sctually be encountered? The ansver is yes. The reason for this is the
diversion of staff fros the more distant licenses to other pon-licensing-



related work. In most cases, the schedules for the more distast licenses, as
listed io the report, are simply paper exercises, ussupported by sufficient
otaff resources to carry thes out. HNowever, there is no informstion in the
report, or elsevbere available, to koow just bow bad the probles is It would
eppear thet this would be an eppropriste lice of inquiry for the
Subcommittee.

t Delays

The repoert does not calrulate the fimancial costs to spplicants and
their stockhoiders, and their retepayers associated with the projected
delays. The costs are enormous. For example --

* Disblo Casyon, Ubits 1} and 2 -~ Cost of delay of the two umits
is 31 billion per year, or §83 million per month

* Ssc Onofre, Units 2 & 3 -~ Cost of delay of two wnits is §3
sillion per day, or $50 millioo per month

* Shorebas -~ Cost of delay is $1.3 million per day, or §39
sillion per month.

These figures include the cost of interest paid during comstruction
and the cost of replacement power, both of which vary froe plast to plant
While detailed figures are not yet available for each of the impacted plants,
& cooservative estimate of the average costs incurred for each of the 13
impacted plants would be in the renge of £30-40 wmillion per plant per month
Sioce the impacted plants bave accusulated o total delay of 90 months, the
current costs of delay would be between $2.7 and §3 .6 billion. As one appli-
cant put it, "for want of » couple of GS5-15s it's costing us billions "

lspact of Delay oo Use of 0il

The report does sot indicate the impact of the delays on the use of
eil. It is substantial. Dof bas submitted & report to the Appropristions
Subcommittee (February 13, 1981) which calculates that the delays projected
in the Jaousry NRC report mesn that, "The electric utilities comstructing
these plants will consume 42 million barrels of oil more than they might bave
othervise coosumed”  DoE reports that, when operatiooal, the delayed plants
will be capable of displacing a daily average of approximately 200,000
barrels of oil. DoE's estimstes were based on 15 plauts, including Three
Mile Island 1 (the undamaged unit) which it believes could be in operation by
the end of 1982.

REASONS FOR DELAYS

Licensiog delays appear to be epidemic ond contioue despite the
increase io additional NRC personne]l assigoed to the Office of Nuclear
Reactor Regulation. Shortly after the ™I accideat, 100 additional personnel
were provided to assist NRC ip coping with generic THI-related tasks and to
continue casevork reviews of coastruction permits aod cperating licenses
Notwitbstanding the increase im personnel, licessing delays persist and
oppear to .ndicste that sometbing more serious than msnpower shortage is the
priocipal couse of delay.
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Immediate effectiveness rule  After Three Mile Island, the NRC
suspeaded its rule which provided for issuance of a license upon decision by
the bearing board, sc that the Commission itself could review each appli-
cation. The effect of this suspension is to add three or more mooths to the
schedule of each plant.

Staff Unpreparedness. Maoy applicants believe that staff wunpre-
paredoess is a principal cause of delay Fer example, the Januvary report
shows delays by staff in issvance of Safety Evaluation Reports (SER) of two
months esch for Grand Gulf 1 and 2; ove mootb for LaSalle 2, two mooths for
:bonln; one mooth for Summer 1; and three months each for Watts Bar 1 and

Delay in Start of Neariogs Too much time is being sllowed to lapse
before start of the bearing. Ic the case of Comanche Peak the beariog is ot
scheduled to start ustil sine montbs after the issuance of the SEK, six
months after issusnce of SER Supplement and eight sooths sfter issuance of
the Draft Eovironment Statement (DES). For Waterford 3, the beariog is eight
months after the SER supplement For Comanche Peak, two years will bave
passed from the time intervention was permitted to the start of the heariog
Mo reason is given in report three for the indiceted delays in the start of
the bearing for Comanche Peak (6 wmonths); or for the heariog start delays in
Fermi (6 wmonths); McGuire (5 months); or Shorebas (9 mooths) The ouly
reason given for the delsy in the start of the Waterford bearing is
incorrect

Hearing Board Probless One problem with bearing boards is that
some members are serving oo several boards at the same time For example,
oue exsminer is currently » mesber of five boards. Too such time (&5
wsooths) is asllotted for decision-writing, perbaps io part because of the
sultiple board problems. There is some concern alsc about the qualifications
of some board members, and their geoeral procedural bias in faver of
intervesors.

Policy Guidance to Boards. Last December 18 the Commission chaoged
its policy which bad precluded imtervemors fros litigatisg in individual
proceedings the sufficiency of NRC's nmew post-TMI licessing requirements
The new policy (copy ettached) permits these requiresents to be raised in
each pending proceeding. Chairsac Abearne dissented from the policy oo the
grounds that it “relinquishes Commission control snd stteotion fros & major
portion of this process.” The pew policy is alresdy resulting in sn esti-
sated 13 month delay in the McGuire case where, after issuasnce of & low power
license, the board bas recpened the beariug to consider two issues (bydrogen
contro]l end esergency planning) st the behest of a lose intervenor, eves
though the Comeission rules on those items in issuing the low power license.
Otber plants potentially affected are Diablo Ceoyon, Susmer, Zimmer,
Shorebam, Ssn Ovofre, Lacrosse and Comanche Peak. The esdditional delays
caused by this change in policy are pot yet fully reflected 1o the status
reports and are presently sot cospletely koown, but are predicted to be

lengthy.

This change in policy has created an asbiguity for the Desring
boards, sioce Section 2.758 of the Commission's regulations prokidits
challenging Commistion regulstions in individual license proceedings. Each



and every bearing board will pow bave to make its own determination as to the
relstionship between this rule and the mew policy, possibly with cenflicting
results, sioce the Commission bas given oo guidance on the subject. Alterna-
tives te this policy would ioclude baviag the Commission itself make this
determination, or, slternatively, to bave it resolved after public motice and
comment in & rulemaking proceeding. This is ap importest issue w.on which
Commission clarification should be sought

Suas mgu Rule. Until the Commission changed its rule in November,
1979, to permit bearing bosrds Lo examine any “serious” uncontested matter, a
Board could review matters not put im issue by & party only in "extraordivary
circumstances™. The sppeal doard just recently uwsed this expanded suthority
to retain jurisdiction of ao operating license proceeding from which all
istervencrs bad withbdrawe This unoecessarily eclarges the boards' role
The Commission should cbange its policy te limit board review to matters put
in cootention by the parties

Esergeocy Planning In several cases NRC emergency plaaniog
requirements bhave ceused o delay in the issusnce of o full power operatiog
license. NRC's current requiresects call for state emergency plass to be
tested prior to the receipt of an operating licemse Under & joint memo-
recdus of understanding, FEMA bas the responsibility of determining the
sdequacy of state emergency plans, bowever, NRC retains the respoosibility
for determisiog overall esergency preparedness Therefore, the Commission
itself 2ay in some cases review the results of the esergency test befere
issuing & full power operating license The sultipartite respoosibility
betwees NRC, FEMA, the states, ond local communities inevitably results in
delays. The requirement that state emergency plans be tested prior to the
receipt of » full power operating licemse exceeds tbe requirements of P.L
96-295, and NRC should relsx this requirement in order to prevent serious
delays

CONCLUSIOK

For the ressons stated above, the reports are of lim:ited usefulpess
40 sssessing the actual extent of delay in the NRC licensing proceedings
+ they do indicate » significest aud growing probles, sltbough its
sagnitude is understated. The ressons for this are varied, but generally
indicete & lack of menagement discipline within NRC, & lack of appropriate
pricrities in sllocating personnel te licemsing ectivities, confusion as to
Commission policy and sp ipefficient bearing process. Some would add that
NRC does pot bave enough manpower, but the probles seess rather to be the
ipexperience of & large pusber of the reviewers and perscnael allocation te
pot-licensiug functions.

While the sllocetion problem is difficult to quantify, it is clear
that substantial staff resources are being diverted to vos-essential or low
priority tasks at the expense of licessiog. One example of this is the
Commission’'s proposed program to implement Section 110 of Public Lav 96-295.
This is the so-called Bingham smendwent which requires NRC to develop a
program for the systematic safety evalustion of all currently operating
suclear power plants. When this amendsent was pending before Congress NEC
sdvised that the task could be sccomplisbed in 120 days ot & cost of §&
®illion. Jts curreot propossl calls for & 7-10 year program which will



require several bundred manyears of NRC @enpower and several thoussnd msan

years of industry epgineering time The payoff for this progras in terms of

enbanced safety will be minimal, since it will result ooly in a paper docu-

mentation of existing plant desigos against unproven scceptance criteris,

whirh, even the NRC staff admits, "say not be particularly wseful or meces-

:quu )mluul; the overall safety of the plant. ™ (See attachmsent for
tails.

Aoother progras which consumes & sigoificant amoust of NRC staff and
Commissione:r time is export liceasinog Chairman Abearne is oo rvecord as
saying this consumes 15-20 percent of the Commission's tise This progras
should be shifted back to the Department of State

Jo essessing the low priority which NRU assigos to processing
licensing, it is significent to mote thet during Fiscal Yesr 1981 only 196,
or less thso seven perceat, of NRC's 3200 personnel are sssigoed to reactor
license casevork, io FY 1982 this is projected to drop to 157 casevork
reviewers.

Of all the reascns for delay, our analysis suggests four leading
couses. The first is the Commission's suspension of its immediste effective-
oess rule, which Bas sdded three or more sooths to the licensing process The
second is staff delay io issuing the SERs, without which » beariog canmnol
begin. More staff sus! be sssigoed to this prierity ectivity The third
reason, end the ome which is growing the fastest, is delay io the bearing

ocess. MNere there a;- seversl contributory fectors: (s) the Comminsion’s

cember 18 policy chbange which permits post-TMI requiremsents to be litigated
io each individusl beasrisg; (b) the chaoge iu the sua sposte rule, which
unpecessarily enlarged the bearing boards’ role, sod (c) the sssignment of
some hearing bosrd members to as meny a3 five co-going procesdings Fisally,
the Commission bas failed to provide firm direction snd guidauce to the
boards for overall expeditious conduct of bearings. The bearing boards are
under the direct supervisios of the Commission itself, mot the staff, and it
Bos simply abdicated its respoosibility for assuriog expeditious bearings
Ope sdditionsl probles looming om the borizos is the sultiparty respoasibil-
ity for approval of emergescy pless This is slready delaying the Salem
plan's, eod offers the potentiasl for sutrtantially delaying several others

Io cooclusion, one gels the ispression 1. resding the reports that
they are being treated by NRC as # simple docume.‘ation process for the
besefit of the Subcommittee, snd that the commissioners Nave not used them as
sc analytical tool for seeking weans to reduce licensicg delays, os, 1
believe, the Subcommittee intended 1t would be interesting te hear from NRC
just what consideration they bave given to the reports’ findiogs

Attachaents



February 10, 198)
SUMHARY OF IMPACTED CP & OL PLANTS

Construction Permits:

Delay i colculated sssuming oo # bistoric high processing time of &0
sonths (Ref. WUREG-0380). This processing time is considerably greater
than the NRC estimate of about 24 mooths (for coctested cases) wsed to
determioe licensing schedules and maspover requirements (For multi-umit
plants, deley is calculated for only the lead wnit.)

PSAR Delay

Plant Docketed CP lssue to date
1. Alleas Creek 1 12/73 'S 45+
2. Black Fox 1 & 2 12/75 N/S 21+
3. Pedble Springs 1 &2 10/74 LIS 35+
& Perkios 1, 2, &3 5/14 NS 40+
5. Pilgris 2 12/73 NS 45+
€. Shagit 142 1/75 NS 32+

TOTAL 218 wos

B/S = Mot Scheduled

rat Licenses:
Delay is based oo the time lapse Detween NR(U's current estimate for con-
struction completion, and the estimated date for issuance of & full power
licease.

NRC APRIL 17 TESTIMONY

Construction
Fl Complete OL lssue Delay
1. Bummer 12/80 &/ -
2. Disble Canyoz 1 /80 13/80 5
3. Sao Ovofre 2 s/83 6/81 o |
TOTAL: 10 mos
NOVENEIR REPORT
Construction ’
Plant Cosplete OL Tssue Delay
1. Summer 1/8) 10/8) 9
2. Disble Cagyon 1 1/8! 5/81 4
3. Disdlo Canyos 2 6/8) §/81 3
&. San Opofre 2 1/81 5/82 10
5. La Sslle ) 12/80 3/81 3
*6. Salem 2 4/80 10/80 &
*7. Farley 2 10/80 1/81 3
T . M ane
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DECEMBER REPORT
Construction
Plant Complete OL Issue Delay
1. Summer 8/81 10/81 2
2. Disdle Caayon 1 1/81 12/81 1
3. Diadblo Casyon 2 6/81 12/84 [
4. San Onofre 2 /8 S/82 10
5. La Salle ) 6/81 4/8 0
6. Zimmer 11/81 1/82 2
7. McCuire 1/81 6/8] S
*§. Salem 2 4/80 2/81 1
*5. Farley 2 /8 /8 )
TOTAL 48 mos
JANUARY REPORT
Copstruction
Plant Complete OL Issue Delay
1. Summer 10/81 /82 L}
2. Diablo Casyor 1 /8 03/82 12
3. Diadblo Canyon 2 10/81 05/82 5
4. San Ovofre 1/81 04/82 s
S. Zimmer 11/81 07/82 8
6. McGuire 2/81 /8 13
7. Barico Ferwm: 2 11/82 06/83 ?
L B 1 03/82 11/82 &
9. Waterford 3 10/82 04/83 ®
10. Shorebam 0%/82 10/82 1
11. Commanche Peak 1 12/82 02/83 2
*12. Sales 2 &/BC 03/81 1n
#13. Farley 2 /8 03/8: 0
TOTAL 90 mos

* Plants with FL/ZP liceases which are sot listed as impacted plants by NRC.

0323 O-81—-—5



AMERICAN NUCLEAR ENERGY COUNCIL
410 FIRST STREET, BE + WASHINGTON, DC 20003
02 4842670

Report on the Status of NRC Licensing Delays
March 2, 198) e

Pursuant to & request from the Subcommittee oo Eoergy and Water Develop-
ment, House Committee on Appropriations, the NRC is currently investigating
ways to eliminate the substantial and costly delays pow being experienced in
the issuance of construction permits and opersting licenses A report is due
to be submitted to the Subcommittee on March 5 The report is to include not
only the Commission’'s recommended actioms, but all sctions which could be
taken to eliminate licensing delays. Both the Mouse Iplerior and lnsular
AMiasirs Committer and the Senate Eovironment and Public Works Commities bave
alsc requested that the same information be filed with them

As reported by NRC to the Appropriations Subcommittee in Janvary, 11}
plants scheduled for cperation in 1981-1942 will be completed for » total of
79 sonths before an operating license will be issued There are two addi-
tional plants bolding low power licenses which caonot go into commercial
operation until a full power license 1s issued Including these two plants
would raise the total to 90 wmonihs of delay. The current cost of these
delays is estimated Lo be betweer §2.7 and 3.6 billion If this is projected
inte Fiscal Year 1983, using the staff's scheduling sssumplions, total plant
delays in that year slone will increase by 162 months, for an additional cost
of sbout §5 to & billion.

The NRC staff has presented a proposed recovery pian to the Commission
Briefly, the staff haz advised the Commission that even 1f the additions!
resources it is requesting are made available, so thet NRC technical review
is taken off the critical path, the estimated 79 months of delay can be
reduced only to 69 sontbs, which is due to delays 10 the public hearing
process. Clearly the burden is on the commissioners themselves, and through
them, on the bearing boards to devise a plan to eliminate these bearing
delays. The test of the commissioners’ commitment to do so can be measured
by the actions they msay toke on the staff’'s recommended recovery plan, their
willingness to change polivies which have exacerbated both the technical
review and bearicg process, the steps they take to introduce order and effi~
ciency into the bhesriog procedures, and their willingness to support an
smendment to the Atomic Energy Act providiog for temporary operating suthor-
ity. A principal probles in this regard, as ooted last week in testimony
before the Senate Cosmittee on Environment and Public Works, is the sub-
stantial disagreement smong the commissioners which results in ®sore ways te
stop things than to get thee done

The Recovery Plas

The recovery plan which the Director of Nuclear Regulation bas presented
toe the Commission is designed to eliminate, beginning immedistely, any delays
due to staff review. If there is no oear-term relief from hearing delays, to
issue an operating license coincident with the applicants’ estimated date of
construction completion will require that the Office of Nuclear Reactor
Regulation (NRR) be assigned the equivalent of 144 additional professional
®an ~years. This is more thes twice its currenl complement of casework re-



wviewers. The increase could be reduced to 87 man-years if all but essential
safety significant work 1s deferred Forty-seven of the 144 man-years would
come from resssigament of perscnnel withino NRR, 52 from other NRC offices; 25
from pew biring, and 20 from sandated overtime. Jt shuuld also be noted that
the NRR plan would require an additional 14 sttormeys assigned to casework in
the Office of the Executive Legal Director, including five to be reassigned
from other activities, and nine nev bires

The NRE staff believes that if its proposal is appruved there will be no
future delays caused by the technical rev. ev process. It is a good proposal
ond deserves the support of the Commission. It is soteworthy that it can be
carried out without deferral of current NRC activties  Nevertheless, there
are certain possible impediments to its full implementation which must be
considered:

. The plap will require very careful prioritization, sacagement and
soaitoring of NRR casework

. It will require fundamental changes to the staff{ review process,
such as elimination of the time-consuming second round of staft
questions to applicants

* It requires the cooperation of the other NRC offices and the
Executive Director for Operations

L The Admipistration’s hiring freeze must be resmoved

* The NRC federal employees’ union sust be convinced to cooperate in
persoonel reassignments and sandatory overtime

* The allocation of more travel funds to casework reviewers
will be reguired

By any seasure, the NRE recovery plan is an optimistic one, and
experience suggests that it is doubtful it will be successful in completely
eliminating licensing delays.  Because of ihe tight scheduliog 1t would
require, small errors io estimating workload or is assignments or availa-
Dility of staff could bhave & rippling effect across the board Therefore, it
is necessary to look elsevhere for complementary changes in the licensing
process.

Need for Changes in Commission Policy

Is addition to the NRR recovery plan, the Commission bas been presented
with » pusber of possible changes by the Executive Director for Operations,
the Executive Legal Directer and the Chairman of the Atomic Sefety and
Licensing Board. It has also had the benefit of the views of the chairsan of
the sppeal board. These proposals are addressed to the changes reguired in
Commission policies, organization and operation of the hearing and appeal
boards, and hearing procedures Taken collectively, these are the issues
which must be resolved if the Commission is to eliminate th: 69 wonths of
delay currently estimated to be due to reasons other than staff technical
review, and to prevent further delays due to these causes.



There are several present Commission policies which cause delays in the
issuance of construction permits and operstiang liceoses  These were dis-
cussed in detail in our February 10, 1981, memorandum, & copy of which is
attached. Principal among these are the following

(1) lsmediate Effectiveness Rule

The Commission's decision to suspend its rule which provided for
issusnce of an operating license or coastruction permit immediately upon
decision by a hearing board is adding uwp to three months to the licensing
process. The NRC General Counsel bas pointed out to the Commission that its
action to suspend this rule was teken at » time when the time allotted for
its reviev was not on the critical peth, and that the cost/benefit equation
is pow such differeat due to the high costs of delay He bas presented a
ousber of policy alternatives, ranging fros reiestating the rule to modifying
the respective roles of the Commission end the appeal board in the stay
process. Two thiogs are clear at this time

(a) This Commission policy is one of the principal causes of delay
(b) The Commission is sharply divided on what to do shout it

At least Commissioners Bradford snd Gilinsky appear to oppose rein-
statement of the immediate effectiveness rule, and favor some greater Com-
mission iovolvement in the stay process. The Geperal Counsel believes this
would require substantially sore monitoring of proceedings by the Commission
and his office Preliminary apalysis suggests that unless the Commission is
williog te put strict time limits oo its considerstion stays, this sodifica-
tion would pot result in elimination of delays, ond could possibly increase
thee

The appeal bdoard chairman’'s remarks to the Comsmission underline the
serioussess of this problem. He advised the Commission that bholding up
issuance of a license pending the appeal board s review of the merits of a
decision by the hearing board would result in sever or more months of delay,
rather than the 90 day period nov being projected. He alsc advised thes that
there are “"precious few" cases where review by the appeal board bas resulted
in substantive changes in the initial decision This wakes @ pretty solid
case for permitting #p initial decision to become effective immediately,
subject to subsequent examination by the appeal board, and/or the Commission
itself. Therefore, the Commission’'s disposition of this matter will have
particular significance ip evaluating its commitment to eliminate licensing
delays.

(2) Increased luhuh!

The Geceral Counsel has recommended that the Commission make greater use
of rulemaking io order to avoid litigation of Commission requirements in
individual licensing proceedings. He suggested, specifically, that the
peading decision of the Commission to issue the sear-lerm construction permit
requirements as rules was & step 1o the right direction; bhe suggested the
same policy be applied to the near-term operating license requirements. This
would require modification of the Commission's Decesber 18, 1981, policy on
this matter. He described the benefits of this approach as "expedition”, and
"less litigstion™.



3. Policy oo Expediting Cases

Both the Executive Legal Director and the General Counsel have urged the
Commission to reiterate the existing policy in Part 2 of its regulstions
which calls for expeditious hearings. Recently, this policy has been evident
only is its breach. While it is probably a good idea for the Commission to
do this, uwnless it is made clear to the boards that the Commission is com-
mitted to vigorous enforcement it won't have acy impact. Alse, such a pelicy
will need to be specific with respect te just how the boards are to translate
the policy into action.

A ousber of other possible policy changes bave been presented to the
Commission, mwost of which are discussed in the attached mesorsndun In
sddition, Commissioner Giliosky and others bave raised the possibility of
eliminsting certain non-safety satters from the public bearing process at the
operating license stage, including financial qualification, need for power,
and altersative site and power issues. Collectively, these changes might
Rave some positive impact, but the real delay-savers reiate to the immediate
effectiveness rule and the December 18 policy statement on litigability of
the near-terwm operating license requirement in individual proceedings.

Delays in Mearing Process

Delay sssociated with the hearing process is the area which is growiug
fastest, and i. the one which will be most difficult to resolve, even with
the best of intentions. Here is a partial list of the problems:

. A panel of only 14 full-time and 35 part-time lawyer/chaireen
to bandle a curreant board of 62 active cases, a 40% decrease in
full-time persouael since 1975

* The difficulty of scheduling bearings around the schedules of each
mesber of the three mesber boards, some of whom are full-time and
others who are part tise and have heavy commitments elsevhere

. Hearing board members assigned to as many as five cases ot the
same time.

* Hearings which have grown froe a duration of days or weks to
months and years, with transcripts stacked froe ove to four stories

bigh.
* Rules governing bearings whick bave not been updated to reflect

the bighly contested nature of currest proceedings and which, is
any event, are largely ignored.

- Commission policies which have broadly expanded the scope of the
bearings and the responsibilities of the boards without amy con-
sideration of their impact on delay.

. Confusion on the part of the boards regarding Commission regula-
tions aod policy, and second gues<ing of the bearing boards by the
Cosmission and the appeal board.



. Participatiou im public bearings of woqualified attornies who
would not be permitted to appear in federal courts, sad who slow
down the proceedings .

. Procedures, such as discovery and summary disporition, which are
designed to expedite Dbearings, but fostead are weed in such »
fashion as to prolong thes

. Bearing board chairwen who believe they don't have all the asuther-
ity they need to cootrol hearings, and who aren't encouraged to
exercise the autbority they have

The list goes on. Oune gets the impression from sitting through the Com-
Sission's recent meetings on bearing delays that the situation is out of
control, and the prospects for turming it around inm the short-term are not
geod.  Additional bearing examiners are got readily available Kadical
changes cannot be made in the midst of on-going proceedings without causisg
some problems. MNearing examiners who have been operating in & particular
®ode for years sre not going to change overnight . Most importantly, the NRC
Commissioners seem far from any consensus #s to just what needs to be done to
Straighten the situation out. This is mot to say that most of the changes
which bhave been recommended to the Commission shouldn 't be i1mpleasnted;
rather, that no short-tere payoff should be calculated in the current progras
to reduce licensing delays. Most of the 15 month delay now estimated by the
staff from start of the prehearing procedures to issuance of & license for
plants scheduled to operate io Fiscal Year 1983 is probably bere to stay, ot
& cost for that year alone of some $5 to $6 billion to utilities and their
rate payers.

The fundamental problem with the hearing process bas been pointed out to
the Commission by its Executive Director for Operations and others There
Beeds to be a fundamental reexasmination of its purpose. Rather than being
direcied, like courts, to resclve matters in dispute among parties, the
bearing boards, as & result both of Commission policy and seglect, appesr to
be becoming anotber layer of technical review. This is evidenced particu-
larly by the Commission's sus te rule which permits boards to raise
matters mot put in coutention by parties, and the Commission's December
18 policy change which requires the bearing boards, rather than the Commis-
sion, to decide the sufficiency of Commission requirements. The Commission
bas been presented with a lot of good recosmendations for isprovesents in the
beariog process, but none of them will make any difference until the Commis-
sion decides che fundemental issue of whether hearing boards are supposed to
be judicial-like triers of disputed facts, or still another layer of techai-
cal review oo iop of the staff and the Adviscry Committee on Reactor Safety
If the Commission is unwilling to clarify its policy on this matter, me
isprovement should be looked for in the bearing process

Keed for Temporary Opersting Autbority

It is clear that delay in the licensing process after completion of the
staff safety aod eavironmental reviews, reviev by the Advisory Committee on
Reactor Safety, and issuance of all staff documents, has become the criticsl
Path item in issuance of liceoses. These delays sre caused by the inordinate
time required for discovery and other pre-hearing procedures; start and com-



pletion of the bearing, decision-writing, and the appellate process As
iadicated above, for licenses scheduled for issuance in Fiscal Year 1983,
these bearing-related steps are estimated to require 15 months to complete,
before an operating license can be issued. Since the prospect of materially
decressing this time in the short-term appear to be remote, and since it is
some or all of these steps which are responsible for 65 months of delay on
the 11 currently impacted plants, action is required to remove them from the
critical path.

Recognizing this, the staff bas presented a proposal to the Commission
to, "Reguest Congress to provide statutory authority to issue an operating
license upon cospletion of plant construction, favorable staff revies, and
Commission approval when deemed essential”. This, ir effect, would allow a
plant to commence operation on a temporary basis, pending start or completion
of a bearing, provided all safety and environmental reviews are completed,
subject to any modifications which may be requirsd as a result of the public
bearing, or asppeal process. Commissioper Heodrie bas already indicated hus
support for such 2 measure.

Temporary operating sutbority is mot a pev idea and, in fact, the Com-
mission previously bad such autbority. This suthority was contained in
Section 192 of the Atomic Energy Act, which was added 3o 1572, and expired
sutomatically on October 30, 1973, Due to the rather cumbersome procedures
which Section 192 required to be followed, however, only one tesporary
license was issued pursuant to it

In evaluating the peed for temporary operating authority, it must be
remesbered that this is the first time in the 30 year history of commercial
suclear power plants that a substsntial oumber of cospletely built plants
will be sitting idle for months on end waiting for operating licenses. This
is due in large part toc delay associsted with the hearing and appellate
review process. The costs of this rue imtc billions of dollars, and are
growing every day. Weighed against this 15 the historical fact that bearings
at the operating license stage rarely result ip substantive change io plant
design or bardware. As the Director of Regulation teld the Commission on
February 16:

Mr. Denton: Before we put :rat in (the proposal for temporary
operating autbority) ] did take & brief look at the last ten years
of decisions on ~perating licenses just to see what sort of changes
might have come shout in the design of plants through that process
(operating liceass bearings). 1 think without excepticn they
tended to be changes that required additional surveillance as
opposed to changes in the design of the plant. In other words, they
tended to be conditions for sdditional somitoring serts of things
which we would mot be probibited from doing if » piant had been in
low power at soce time of operstion.

And, es noted earlier, the sppeal board chairman is on record as statiog
that there are "precious few” appeal board decisions which bave resulted in
substantive changes in hearing board decisions. Considering the substantial
costs of delay to wtilities and their rate payers, and the increased use of
o0il which often results from s delay in starting up & reactor, it would
appear to be wise public policy for the Commission to seek, and Congress to
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enact, a temporary operating authority provision It is sigoificant that
such & provision would pot elimivate any required public bearing, or diminish
the rights of any party, but simply move the hearing off the critical
licensing path.

rtant that emactment of t Tary operating autherity not be
imunLllc‘f, or the industry, as an alternative to
T

i ovements 1o the technical vies process, Commission
ic Eui rocedures se changes are absolutely re-
s red to bring order and stab:lity to t icepsing process and to eliminate

inordindte costs which the current systes imposes on utilities and rate-
peyers totally apart from eny consideration of temporary operating suthority

Conclusion

The Commission has beec directed by several Congressional committees to
Teport on the steps it iotends to take to eliminate the extensive, growing
apd costly delays being experienced in issuing copstruction permils and
operating licenses. As a result of the recommen’stions presented to the
Commission in the course of several Congressional hearings, and the propesal
from its staff and others, it now bas before it essentially all of the
possible measures which could be taken to achieve that goal. Now is the time
for the commissioners to make up their minds, since the situation contidues
to detericrate with each passing day. The commissioners’ commitment to
eliminating delay can be measured by their willingness to address the key
delay-causing factors described above, particularly the allocation of the
Decessary resources to reactor casework; s revision of the Commission's key
policies which contribute to delay in the technical review process and the
bearing and appeal process; clarification of the purpese of public hearings
and the role of the hearing boards; and their support for ao smendment to the
Atomic Energy Act providing for temporary operating suthority




AMERICAN NUCLEAR ENERGY COUNCIL
410 FIRST STREET, SE « WASHINGTON, DC 20003
(202) 484-2670

LICENSING DELAY REPORT NO. 3
March 9, 1981

Subject: NRC Consideration of Options
to Improve the Licensing Process

The Commission has now had four days of meetings to consider
options to accelerate the reactor licensing process. These options
are summarized in & memorandum to the Commission dated March 3,
1981, from the Director, Office of Policy Evaluation and the General
Counsel, and are covered in more detail in memcranda from the
Director of NRR and the Executive Director for Operations. Two
meetings on this subject are scheduled for this week. The
Commission's report is scheduled to be submitted to Chairman
Bevill's Appropriations Subcommittee this Friday, March 13.

The Commission has not yet made any decisions on the options which
are before them. In fact, as discussed below, several key items
bave yet to be discussed. In addition, the Commission has not been
able to reach a decision on issuing the rule on near-term
construction permit requirements and Commissioner Gilinsky has
requested more time to study it. Comm:ssioner Bradford has
indicated that he will oppose it.

It is clear that the overriding problem facing the Commission is
that with respect to important policy issues it is almost always
evenly divided. One concern is that even if it is able to get a
majority for making a decision on any of the optious pending before
‘t, the compromise required will result in less than optimum
action. The Administration should give highest praoyity to the
sppointment of a fifth commissioner.

The principal problems before the Commission this week, with
respect to expediting licensing, are decisions on increasing the
staff assigned to reactor casework, whether to modify or reinstate
the immediate effectiveness rule, and how to reduce the extensive
delays associated with the hearing and appellate process.

Reallocation of §*2f” to Licensing Casework

Mr. Denton has pres.nted a plan to take the staff review off the
critical licensing path by increasing the casework staff by 145
man-years. This is about double the current manpower level, which
had been substantially reduced in the aftermath of TMI. Mr. Denton
has alsc informed the Commission that the additional 145 man-years



could be reduced by about 30 man-years if the length of time to
complete hearing is reduced from 15 months to 11 months. Mr.
Denton believes that implementation of this plan would eliminate
some 130 mcaths of delay now being projected for plants scheduled
for operating licenses during 1983. There would still be 69 months
of delay for the 11 near-term impacted plants, since staff review
of them is already completed.

The benefits of Mr. Denton's plan are very significant in terms of
reduced costs due to delay in issuing licenses which, during 1983
aloge, would amount to between 54 and S billion. Moreover, its
implementation, at least in principal part, is within the suthority
of the Commission to immediately order, since about 120 of the 145
man-years would come from reassignment of personnel already on
board, and from mandatory overtime. Thus, the hiring freeze, or
the difficulty in securing authority for additional personnel, is
no excuse for puttiog off a decision on this plan. There is no
reason why the Commission cannot make the decision this week to
reassign the necessary personnel.

Action on the Immediate Effectiveness Rule

The Commission's decision to suspend its rule which provided for
issuance of an operating license or comstruction permit immediately
upon issuance of a favorable decision by a hearing board is adding
up to three months to the licensing process. After hours of debate
spread out over several meeticgs, the Commission has not yet been
able to reach any consensus on this important issue. Chairman
Hendrie and Commissioner Absarne favor reinstating the rule.
Commissioners Giliosky and Bradferd oppose it. Commissioner
Gilinsky has proposed, as an alternmative, that the rule be modified
to give the Commission 10 days to review a board's decision to
issue a low-power license before it could go into effect, and 30
days for issuance of a full-power license. While this appears to
offer some poteatial fu: eliminating delay, substantial questions
about it bhave been raised by the staff and others. (See
discussion, transcript of 3/5/81 afternoon meeting, pages 4-26.)
For example:

* It would require monitoring of the hearing record by the
OGC and OPE staffs, which are inexperienced in such
matters.

* It would require the commissioners to treat the staff as

“adversaries”, thus cutting the Commissioners off from
the little expertise that remains available to them under
their already overly restrictive ex parte rule.

* It could require additional hearings if the commissioners
relied on matters outside the hearing record.

* It is unclear how the Commission's expedited review would
relate to the remainder of the Appendix B procedures.
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* It is unclear how the Commission's review would interface
with the appeal board's review.

* It could give the process the facade of a review without
any real opportunity for wmeaningful review, thus
subjecting it to legal challenge.

Whatever the merits of keeping the commissicners in the review
process, it is clear that Commissioner Gilinsky's approach raises
substantial questions which will not be easily resolved. As an
alternative, the General Counsel has proposed that rather than rush
to a decision on what to dc about it, that the Commission issue a
proposed rule that sets out the alternatives for public comment.
He believes this could be done quickly and, in any event, no case
which would be affected by its outcome will be before the
Commission until the en' of the year.

A strong case can be made for promptly reinstating the immediate
effectiveness rule. The appeal board chairman has already advised
the Commission that there are “precious few" cases where appellate
review has resulted in substaptive changes im the 1mitial decision.
The director of NRR has also told the Commission that the changes
which result from hearings at the operating license stage have
historically not resulted in design changes but, rather, in
imposing conditiocns for additional surveillance, which are not
precluded by plant start-up. This makes a strong case for
reinstating the immediate effectiveness rule. 1f the Commission
cannot agree on this, perhaps it should accept the General
Counsel's recommendation for rulemaking.

Problems Associated with Public Hearings

The Commissioners spent a good part of several meetings talking
sbout how to shorten the discovery process in the pre-hearing stage
before it became clear that discovery is just one part of the
hearing problem. The stafi, and especially Mr. Cotter, the
chairman of the hearing board panel, found the discussion on the
afternoon of March 5 to be particularly frustrating

Mr. Cotter: Obviously, the more this is discussed, the
more you become aware of the morass you have thrust
yourself into (page 34).

- - e = = = o= -

Mr. Cotter: In general, my frustration level is rising as
1 sit here and listen to you debate my business. Why do
you mot just teil me to do my business and let me do it
with my Boards (page 44).

The staff's current estimate is that it takes seven months from
issuance of the last staff document (the SSER) to the start of the
hearing. This includes 155 days before the hearing board even
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makes a decision as to what contentions will be allowed, which is
the decision which comwences formal discovery. The staff schedule
shows that an inordinate amount of time is wasted at each step in
the pre-hearing process. It suggests that heariug boards are being
over-generous inc granting requests for delays, and leisurely in
establishing schedules. It suggests that the Commission's own
rules of procedure are being largely ignored, and that procedures
designed to expedite hearings, such as summary judgment and
discovery, are, instead, being misused in such a way as to prolong
them. Nothing short of a complete overhaul of the process will
reduce the delays now being experienced in the pre-hearing and
bhearing process.

So far, the Commission bas only touched the edges of this problem.
The Commission is discussing issuing a policy statement which would
reiterate its policy that hearings skould be held in an efficient
manper, and it is talking about somehow reducing the seven month
pre-bearing stage to five months. Issuance of the policy statement
may do some good, but one must wonder what inducements or sanctions
it must include t> get the boards to abide by the rules they are
mow ignoring. However, the effort to reduce the pre-hearing
process from seven months to five months is misdirected; there is
no reasou why, in mcrt cases, it should take more than 60 or 70
days.

NRC should not establish a policy based on the assumption that
there will be new contentions and new discovery following issuance
of the SSER. Such a policy would have at least two harmful
consequences. First, it would encrurage intervenors to file new
contentions and new discovery at that late stage. And second, it
would encourage licensing boards to admit new contentions and
tolerate new discovery at that stage, regardless of such
requirements as good cause, specificity and basis. The Commission
should not estsblish in liceusing boards or intervenors the mindset
that the SSER triggers a ainimum five to seven month delay before
those issues can be decided. A policy statement such as is
coptemplated will  only codify the presently unsatisfactory
practice.

Rather, the Commission should set strict guidelines, and provide
firm guidance to boards, on admitting new contentions. Firm
adherence to "good cause" requirements should be demanded, in
particular a showing that the information in the SER or SSER was in
fact pew Io this connection, an intervenor should not be allowed
to have 2 new contention admitted which merely alleges that the
applicant's resolution, or staff's review, of an issue is
“inadequate".

Even if the staff is to address a nominal schedule assuming new
contentions at the SSER stage, the time intervals discussed at the
Commission’'s March 5 weeting are unduly lengthy. First, there is
no reason why 30 days is required to formulate new contentions on
discovery; 15 days is more than adequate. A second pre-heariog
conference should be held at most two weeks later; allowing 65 days
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is totally unjustified. Following the pre-hearing conference, the
board should issue its order in no more than one week. No time
should be allowed for objections to the pre-hearing order; that
process, if it is to occur, should move concurrently. Summary
disposition motions should be allowed, but should not be included
as additional time in the schedule. Neither the applicant nor the
staff would sensibly file for summary disposition if doing so would
delay the overall schedule. There is no reason why the hearing
could not start 30 days after the pre-hearing conference order. 1f
thes: changes were made, the time from issuance of the SSER to the
start of the hearing would be 67 days, instead of seven mooths
spelled out at the Commission meeling. These intervals would be
nominal goals and would, of ccurse, be subject to adjustment 1in
unusual cases.

Even if the above steps are taken, it is speculaiive as to whether
there will be any shortening of the hearing process. The fact 1s
that the Commission has still not even discussed the core problem
with the bearing process which has been pointed out to at by the
Executive Director for Operations and others: The need for a
fundamental reexamination of its purpose. Rather than being
directed, like courts, to resolve matters in dispute among parties,
the hearing boards, as a result both of Commission policy and
peglect, appear to be becoming another layer of technical review,
on top of the staff and ACRS review. If the Commission 1s
unwilling to clarify its policy on this matter, no improvement
should be looked for in the hearing process.

Conclusion
The Commission will meet this week to consider improvements in the
reactor licensing process. As discussed above, there are three

things of particular importance upon which it must decide:

* The decision to make the staff reassignments to reactor
casework, which it bhas the immediate authority to do?

* The decision to reinstate the immediate effectiveness
rule?

* The decision te clarify its policy on the purpose of
public heariogs, and enforce the required procedural
changes”?

Several of the matters discussed in this memorandum are covered
sore fully in the attached ANEC report, dated March 2, 1981.
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AMERICAN NUCLEAR ENERGY COUNCIL
410 FIRST STREET, SE « WASHINGTON, DC 20003
202 484 2670

Licensing Delay Report No. 4
March 18, 1981

RE: Analysis of NRC's March 12, 1981, report on Options to lmprove the
Licensing Process

By letter dated March 12, 1981, the NRC reported to Chairman Bevill's
szrmlm subcommittee on possible measures to eliminate delays in the

licensing process. This report analyzes NRC's response, particularly
&s to the actual improvements which may be expected.

By way of background, the estimated delays which are at issue Are some
90 months of delay in 13 plants scheduled tc receive operating licenses
during 1981 and 1S82, and ten plants scheduled for operating licenses in
1983, for an additional 162 months of delay. The total costs to utilities
and their ratepayers caused by these delays is between $7-10 billion.

The NRC met for seven days over the past two weeks to consider the
various opticas set out in the March 12 report. The Cosmission was able
to reach a consensus on only @ very few of the optioms. It is clear that
the differences of opinion among the commissioners makes it extresely diffi.
cult to reach a consenvus on important policy matters. Thus, the March 12
report, when read carefully, and based on 2 detailed review of the transcript
of the Commission weeting, shows that the ( wmission has made only minimum
progress toward eliminating licensing delay. Reduced to its essentials,
here is what the report says:

1, The Commission has made clear to the staff that ; ~adited
licensing decisions are & high priority -- and that . .
already been able to eliminate some months of delay for Aree
of the impacted plants,

2. Further time savings for the 1981-82 plants can be gained

by increasing the efficiency of the hearing process and subse-
quent Commission review -- and proposed rules changes to accome-
plish this will be issued for public comments in che mear
futyre

3. For the 1983 and beyond plants, the Commission is considering
redirecting existing staff resources to casework, including seek-
ing help from the Dof laboratories,

4. The Commission is considering a long term effort to review
the basic purposes and functions of the licensing process.

5. Direct Commission intervention in severa! of the most

severely impacted cases is being considered on & case-by-case
basis.
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6. The Commission may support some variation of legislation
sllowing interim operstion in advance of completion of hearings.

Based on these measures, particularly ome through three, the Commission
believes it can reduce the time required for the public hearing process (pre-
hearing, hearing, and decision-writing) from the current 18 month average,
to about 10 months. This, it believes, would subtstantially eliminste most
delays, except for those cases already in the hearing process

What the NRC report does mot tell you is that there is an absence of a
majority on the Commission to actually make thst happen. Here is what
really happened during the two weeks of Comeission meetings preceding

its report:

1. The Commission discussed, but did mot approve, a proposed
:uq statement directing hearing boards to expedite hearings.

fact, discus..ons at the Commission meetings must have made
clear to the staff that the commissioners gre not uniformly
committed to that goal.

2. No consensus could be reached on reinstating the immediate
effectiveness rule; instead, a proposed rule setting out the
options for it will be issued for public comment., There is no
reason to believe that at the end of the public comment period
the commissioners will still not be stalemated on the issue

3. The rules changes required to achieve the staff's expedited
10 month schedule could have been made immediately effective
There was no consensus for this; instead the rules changes will
be issued for public comment.

4. The Commission had before it a plan to reallocate to licensing
casework the 12% additional man years required if the staff review
is to L. ompleted in time to sccommodate the 10 month schedule.
The Commission could have approved this plan without further delay,
instead, it gave the staff the immediste go-shead for only 50 or less
of the 125 man years.

§. There was only perfunctory discussion of several important
Commission policies contributing to licensing delays, including
its rule which perzits hearing boards to raise matters not put

in dispute by the parties, and its December 18, 1980, policy state-
ment permitting litigation of post-TMI licensing requirements in
individual license hearings.

6. The Commission again put off issuing a finsl rule establishing
license requirements for near-term comstruction permits; instead,

it seized on a technicality to issue the rules for a second round

of public comment, because there was not a majority to do anythisg
else. This will result in about snother 90 days of delay.

In short, what the Commission did is to put forward a plan for improvement based
on an expedited 10 month hearing process, but failed to make the hard policy, rule,
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or staff allocation decisions necessary to sceomplish that objective. The
lack of & sense of urgency in making these decisions was apparent to all who
sat through the Commission meetings. The commissioners’ indecision has simply
assured that it will be "rediscovering” further licensing delays three, six
or twelve months from now.

The ions for improvement set out in the Commission . March 12 report
collectively could substantially contridute to eliminating l.censing delays,
Most of them deserve to be implemented impediately. However, for the reasons
mmm.mumnmmcmmmzu-mm in time
to do much good. That makes doubly important the statesent in its report
that the Commission may support legislation allowing interis operstions in
advance of completion of hearings -- hopefully, nct as an alternative to
Saking the necessary improvesents, But s & necessary component im bring
order and stability to the licensing process and eliminating expensive snd

Chairman Hendr<-  Well, T have no doubt that we are going to end
up, in faec* . some mths of unavoidable delay, because 1

think some of the near term cases are just at a stage where this
(the expedited hearing schedule) isn't going to help all that much
And for those, I see if the Congress wanted to provide it, the only
remedy to an impact after construction would be an interis licensing
provision to be exsrcised by the Commission frage 24-25)

Based on the Commission's March 12 report, it s difficult to estimate how
Such improvement may be expected in the licensing process. The only isprovement
that can be documented to date is the several months reduced from the three impacted
plants listed in the Commission's February 29 monthly report,
described above and in the wttachment, the other improvewmsnts that the Com-
®ission appears to be tentatively sneaking up on are more speculative. The
10 wonth expedited hesring schedule will be difficult to achieve without im-
proved management, even if the Commission is successful in geiting & consen.
sus for the rules changes which would be Recessary to implement it. So far,
the Commission has only specifically spproved reallocstion of two-fifths or less
of the staff needed to support the 10 month schedule; soreover, that schedule
is based on the probably unrealistic assumption that hearings will slways be
heid on the tightest possible schedule, and that scheduling conflicts of
part time hearing examiners will not be a delaying factor. Whether the Com-
mission can achieve & consensus for reinstatement of the immediate effective-
ness rule remains to be seen. Therefore, whether some or all of the
months of delay estimated for licenses to be issued through 1983 will be

Tealized is still an cpen issue. The burden should be on the Comsission to
demonstrate that it will be.

The hearings held before Chairman Bevill's subcommittee, the monthly
repet which is required to file with the subcommittes, wnd NRC's March 12
report have been extremely helpfu! in identifying the causes and extent of
licensing delays. It is clear that NBRC has Just barely begun to implement &
program to eliminate, or even reduce, delays. Costinued Congressional over-
sight by Cheirsan Bevill's subcommittee, snd the other cosmittees of jurisdic-
tion is required if substantial inprovenent in the NRC licensing process is
to be realized.

Attached is a detailed discussion of several aspects of the March 12
report. For futher discussion of these and relared watters refer to ANEC
reports dated March 9, March 7 and February 10, 196],

Attachment
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Attachment

Estimate for Completion of Comstruction

In devising a plan to eliminate delays the Bevill subcommittee directed

NRC to use the applicants' estisated date for completion of comstruction,
rather than the NRC staff's estimate, which is usally later The reason the
subcommittee directed this is that, historically, the NRC staff's later
estimate becomes a self-fulfilling prophecy, that s, licensing review and

b construction are slowed down to meet the extended sehedule. As the NRC
General Counsel said at the Macch 10 meeting, "...it is extraordinary that
things move faster than guideline schedules or sugzested schedules, and
rather ordinary that they move more slowly.” And, as Mr. Denton added a1 the
March 11 meeting:

If we plan on the basis of the NRC dates, they will be self-
fulfilling, because in general once becomes known that they

Are ROt going to get & license until some date, then that becomes
the pacing of construction (page 16).

So, if you really want to get off the critical path cleanly, so
that we are not accused of the delay, it seems best to schedule
on their (the applicants') comstruction schedule (page 72).

In spite of this, in its last meeting on the subject (March 10}, the
Commission appeared to be edging away from use of the applicants' estimate,
This was evident in the Commission failure to approve reallocation of the
full 125 man years to resctor casework which the staff had requested:

e e e e

Chairman Hendire: What | would propose we do from this side of
the table is to agree that the staff should begin to move forward
along the lines of the proposition we have here, not carrying it
all the way, because we have some doubt about whether the 50 month
basis (the applicants' estimate) is quite the vight ome, but at
least beginning to move in this direction so we are beginning to
cover at least the order of half of that, that is about 40 months
(page 76).

Chairman Hendrie went on to say that the Commission would continue to consider
this matter, but it must be questioned whether in view of the substantial
costs of delay (§1 willion or more per day per reactor) this half way measure
is & sufficient response to the staff regquest. It may be that a better system
of estimating when construction will be completed is meeded, but until such

& System is devised, it would appear prudent to continue to schedule on the
basis of the applicants' estimates. As Commissioner Ahearne pointed owt,

“It is also & hedge that we don't get the improvements in the time of the
licensing process” (page 74). In short, use of the staff's estimate is a
classical example of what Senator Simpson referred to in a hearing before his
subcommittee as an application of the "Doctrine of Progressive Regression"”,
i.e., every effort to reduce licensing delays instead lemgthens them.

i e e e e
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Steps to Expedite Wearings

The March 12 NRC report suggests that the time required for public
(pre-hearing, hearing and issuance of the initial decision) can be
reduced to 10 months from the presently estimated 18§ months (Note that in
the January monthly report the estimated time was i5 months, not 1§ months).
This schedule should be achievable in most cases, and in some cases should
even be shorter., However, mone of the steps required to achieve it have
taken (see pages 3-4, March 10 meeting):

* The Commission has not issued a mew policy statement directing the
hearing boards to adhere to this expedited schedule.

* The Commission has not yet agreed to the rules changes required
to effect it.

* It depends upon the scquisition of additional hearing board
mesbers, reassignments of existing board sembers, and scheduling
of hearings to eliminate delays due to the unavailsbility of
part time board members.

* It depends on the availability of staff which have not yet been
assigned to licensing casework.

It should be noted that there is an intimate r lationship between the
of this schedule and the level of staff resc rces required to process
10 month schedule assumes the avail bility of an additional
caseworkers, of which the Commission Bas only approved 50 or less.

the other hand, if there is no improvement from the 15 month schedule

in the January sonthly report, 154 additional caseworhers would

be required. If the schedule remains 18 months, as the Commission now esti-
Wates, or more, even sore caseworkers would be required to keep staff review
off the critical path. Therefore, it is significant that the Commission
does not yet appear to be prepared to resllocate all of the man power which
would be required under any of these schedules.

In addition, the real problem of scheduling board members is indicated
by the following discussion at the March 10 meeting (page 15).

9§!£

?

Mr. Rosenthal: That has considerable implications, particularly
in terms of the part time members. Many of the part time technical
mesbers are on university faculties, and in the past at least the
scheduling of hearings has been done with a view towards their con-
venience, scheduling them over the summer or during school
recesses or the like. And that is one of the things, I think,
that will have to be focused on, is whether it is realistic to
expect that part time members who are engaged in other pursuits,
such as t ing, will be both able and willing to drop whatever
else they are doing snd come into the hearing or st the point on
the schedule that the hearing is called for, or, for that matter,
te be available for heavy participation in the decision writing process

Commissioner Rradford: Let me try and get a datter feel for the
scope of this. First of all, wost of the heurings that this
is a probles are in large measure underway. S0, you are talking,
in order to get them all sorted out, sbout replacing existing
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board chairmen with other chairwen so as to minimize the conflicts.
And then some of those replacements will, in fact, be chairmen who
have never tried & case before.

Mr. Cotter: This is a real barrel of eels.

In view of the foregoing, one must question how such improvement in the hear-
ing process will actually be realized as a result of the measures the Com-
mission now has under consideration.

purpose of Public Mearing

The Commission's March 12 report provocatively suggests the need for,
", ..a careful review of the licensing process”. In context, it appears that the
Commission is really referring to the public hearing process. Unfortunately,
it describes this as "a lomg-term effort.” It need not, and should mot, be.

The need for s fundamental examination of the purpose of the hearing
process has repeatedly been brought to the Coemission's attention by the NRC
staff. Rather than being directed, like courts, to resolve matters in dis-
pute among parties, the hearing boards, as a result of both Commission policy
and neglect, appear to becoming ancther layer of technical review, on top of
the staff and ACRS review. This important issue was only casually discussed
by the Commission at its March 10 meeting (pages 45-58). Perhaps the essence
::: discussion, which came to mo conclusions, is caught by the following

Chairman Herdrie: With regerd to the kind of process it is, T am
not sure how far one could go in looking at the fundamentals. It
seems to me, though, that part of what you have in mind under that
title is that there have been occasions, st least in sections, when
some recent hearings have begun to very much resemble a de novo
technical review of some aspect of a plant, and that from the way

1 lock at the process, has never quite beer the intent (page 46).

Whatever the intent of the Commission may be, it is clear that the boards
are increasingly becoming another layer of technical review -- 8ot only the
hearing boards, but, amazingly, even the appeal boards, which have begun the
practice of directing the subsission of new evidence on appeal. This is not

happenstance; it is 8 dirsct result of the Commission's sua te rule,
which originaily permitted boards to look into matters not ral ¥ the
parties only in “extracrdinary” circumstances, and which was broadened in
Novesber, 1979, to examine any “serious” uncontested matter. While it is
difficult to see how there could remain sny "serious” uncontested matter after
review by the staff, the ACRS, wnd the intervenors, the rule clearly permits
both the hearing snd sppes! boards to conduct fishing expeditions, a practice
which would be barred by appropriate hearing procedures.

The solution to this does not require prolonged study. The Commission
appears to have adopted and expanded its sua sponte rule without excessive
study and it can similarly repeal iv. If ﬂi%ﬁnn really believes such

review by the hearing snd appellate boards is necessary to assure
the safety of nuclear plants, it tells one s grest deal about the comsissioners’
opinion of its staff, the ACRS, the intervenors, end of their own ability to
manage the licensing process The sua sponte rule should be revoked without
further delay.



The problem with the hearing process is also exemplified by the
Commission's inability to establish some threshold for sdeission of contentions
in the hearings. This was raised repeatedly by Commissioner Ahearne during
the course of the Commissions' deliberations, but mever resoived. Clearly

Pinally, some bad ideas on the way hearings should be conducted never
die. Thus, in spite of the fact that such s program has repeatediy been
rejected by the Congress, and » specific prohibition against it was included
in NRC's FY 1581 Appropriations bill, Commissioner Bradford said at the
March 10 meeting, “...1 would be much more confortable with some of these pro-
posals if they were done in & world that included a sensible intervenor
funding program (page 46).
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STA‘ﬁ?!NT
MICHAEL I. MILLER
CHAIRMAN, LANYERS COMMITTEE
ATOMIC INDUSTRIAL FORUM®
BEFORE THE
SUBCOMMITTEE ON NUCLEAR REGULATION
SENATE COMMITTEE ON PUBLIC WORKS AND ENVIRONMENT

MARCH 25, 1931

MY NAME IS MICHAEL MILLER. I AM CHAIRMAN OF THE ATOMIC
INDUSTRIAL FORUM'S LANYERS COMMITTEE, AND A SENIOR PARTNER IN A
CHICAGO LAW FIRM WHICH REPRESENTS UTILITY COMPANIES IN NRC
LICENSING CASES. I AM PLEASED TO HAVE THIS OPPORTUNITY TODAY
TO SHARE SOME GENERAL THOUGHTS WITH YOU ON THE STATE OF NUCLEAR
LICENSING, AND TO BE AVAILABLE FOR YOUR QUESTIONS. DURING THE
PAST SEVERAL MONTHS, THE NUCLEAR INDUSTRY HAS BECOME
INCREASINGLY DISMAYED OVER THE NRR MONTHLY STATUS REPORTS TO
CONGRESS. THESE HAVE IDENTIFIED BOTH ACTUAL AND PREDICTED
DELAYS IN GRANTING OPERATING LICENSES FOR A NUMBER OF NUCLEAR
PLANTS WITH CONSTRUCTION COMPLETED. ACCORDING TO THE LATEST
NRR REPORT, THREE PLANTS HAVE COMPLETED CONSTRUCTION AND ARE
READY TO BEGIN SAFE, RELIABLE AND ECONOMICAL GENERATION OF
ELECTRICITY. THESE PLANTS NOW STAND IDLE AT COSTS TO THE

*The Forum is an intarnational association of some 600 domestic
and overseas member organizations interested in the peaceful
application of nuclear energy. These organirzations include
electric ut’ ‘ties, manufacturers, architect-engineers,
consulting ' ¢ms, mining and milling companies, nuclear fuel
service compsnies, financial institutions, labor unions,
universities, legal firms, and others.




AMERICAN PUBLIC WHICH APPROXIMATE ONE MILLION DOLLARS PER DAY
FOR EACH. BEFORE 1981 ENDS, THREE MORE NUCLEAR PLANTS ARE
EXPECTED TO JOIN THE RANKS OF THOSE HAVING COMPLETED
CONSTRUCTION BUT REMAINING IDLE FOR LACK OF TIMELY NRC
PROCESSES. THE DELAYS, IN OUR JUDGEMENT, DO NOT PROVIDE THE
PUBLIC WITH MEANINGFUL PUBLIC SAFETY BENEFITS. INSTEAD, THEY
MERELY WASTE MONEY.

RECENTLY, IN LARGE PART BECAUSE OF PROPER PRESSURES FROM THE
CONGRESS, NRC HAS SHOWN SOME SIGNS OF ABANDONING THE HELPLESS
POSTURE PORTRAYED IN THE NRR MONTHLY REPORTS, AND HAS STARTED
TO FORMULATE SOLUTIONS TO THIS SERIOUS PROBLEM. THIS IS
COMMENDABLE, BUT CONTINUED VIGILANCE FROM THE CONGRESS 1S
UNDOURTEDLY A NECESSARY INGREDIENT FOR THIS APPROPRIATE CHANGE
IN ATTITUDE TO FLOURISH. CONGRESSIONAL OVERSIGHT MUST BE
MAINTAINED TO ENCOURAGE THE CARRYING OUT OF ACTUAL EFFICIENCIES
WHICH ARE WELL WITHIN NRC'S MANAGEMENT CAPABILITY. RELATIVELY
MINOR LEGISLATIVE CHANGES CAN ALSD EXPEDITE THE LICENSING
PROCESS WITHOUT COMPROMISING PUBLIC HEALTH AND SAFETY OR
PROTECTION OF THE ENVIRONMENT,

LOOKING AT THE REASONS WHICH HAVE PRODUCED THE UNJUSTIFIED
WASTE TO WHICH NRC NOW ADDRESSES ITSELF, WE NOTE THAT THEY
INCLUDE THE FOLLOWING:
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l e  FAILURE BY NRC TO ALLOCATE SUFFICIENT MANPOWER RESOURCES TO

! CASBWORK TO AVOID CURRENT LICENSING DELAYS--
WE UNDERSTAND THAT LESS THAN 200 OF THE 3200 PERSONS
ON THE NRC STAFF ARE PRESENTLY ALLOCATED TO LICENSING

1 ACTIVITIES. DESPITE THE COMPLETE FAILURE OF NRC TO

i EFFECTIVELY PROCESS LICENSE APPLICATIONS, THE FY 1982

)F BUDGET PROJECTS A DECLINE TO ONLY 157 CASEWORK

‘ REVIEWERS. ALSO IT IS OUR UNDERSTANDING THAT MANY

| EXPERIENCED LICENSE REVIEWERS ARE ASSIGNED TO
NON-LICENSING FUNCTIONS WITHIN THE COMMISSION

. INCLUDING AN APPARENTLY INORDINATE NUMBER ASSIGNED TO

| DEVELOPING AND IMPOSING REVISED DETATLED REQUIREMENTS

; ON OPERATING PLANTS, MANY OF WHICH, IN OUR JUDGEMENT,
RESULT IN QUESTIONABLE OR NEGATIVE SAFETY BENEFITS.

| IT 1S CRUCIAL THAT THE NRC FOCUS ITS AVAILABLE STAFF

’ RESOURCES ON CASEWORK AND INTENSIFY ITS EFFORT TO

| BRING ABOUT NECESSARY REFORMS. PROJECTS NOT DIRECTED

l TOWARD THIS GOAL AND NOT OF FUNDAMENTAL SAFETY

} IMPORTANCE SHOULD BE GIVEN A LONER PRIORITY,

[

|

|

|

|

|

e FAILURE BY NRC TO UTILIZE GENERIC PROCEEDINGS MORE
EFFECTIVELY- -
NRC SHOULD ACT MORE AGCRESSIVELY IN AVOIDING
DUPLICATIVE LITIGATION IN INDIVIDUAL LICENSING
PROCEEDINGS, AND RELY ON RULEMAKING REGARDING MAJOR,
GENERIC SAFETY ISSUES WHERE APPROPRIATE.

|
1
I
|



DETERMINATIONS OF HOW THE MANNER IN WHICH INDIVIDUAL
PLANTS COMPLY WITH THE RULE, WHEN ISSUED, SHOULD BE
HELD IN ABEYANCE UNTIL THE CONCLUSION OF THE
RULEMAKINGS. IN UPCOMING MATTERS, FOR EXAMPLE, 1SSUES
. RELATED TO DEGRADED CORE CONDITIONS, ESPECIALLY THE
ISSUE OF HYDROGEN CONTROL, SHOULD BE ELIMINATED FROM
CONSIDERATION IN INDIVIDUAL PROCEEDINGS BY FORMULATING
AN INTERIM RULE ALONG WITH A CLEAR POLICY FOR ITS USE.

e FAILURE BY NRC TO ENCOURAGE LICENSING BOARDS AND NRC STAFF
TO EXPEDITE HEARING SCHEDULES--

THE NRC HAS RECENTLY PROPOSED CERTAIN CHANGES IN ITS
RULES OF PRACTICE WHICH PURPORTEDLY WILL SPEED UP THE
ADJUDICATORY HEARING PORTION OF THE LICENSING
PROCESS. THE SUPPLEMENTARY INFORMATION ACCOMPANYING
THE PROPOSED RULE SETS OUT AN EIGHT MONTH SCHEDULE FOR
ADJUDICATORY HEARINGS, FROM PURLICATION OF THE FINAL
SUPPLEMENTAL SAFETY EVALUATION REPORT TO THE INITIAL
DECISION BY THE LICENSING BOARD. UNFORTUNATELY, THE
PROPOSED RULE CHANGES BEAR LITTLE RELATIONSHIP TO THE
HOPED-FOR SHORTENING OF THE LICENSING PROCESS. IN
THIS REGARD, WE ARE IN THE PROCESS OF DEVELOPING
COMMENTS ON THESE PROPOSED CHANGES AND WOULD BE
PLEASED TO MAKE THEM AVAILABLE TO YOU.




NRC SHOULD ISSUE INSTRUCTIONS TO LICENSING BOARDS TO
MAKE AGGRESSIVE EFFORTS TO SHORTEN HEARING SCHEDULES
AND SHOULD ALLOCATE INCREASED RESOURCES TO LICENSING
BOARDS TO FACILITATE SUCH SCHEDULE SHORTENING. IN
ADDITION, THE NRC STAFF SHOULD BE GIVEN INSTRUCTIONS
TO ENSURE PROMPT READINESS FOR HEARINGS, AND
SUFFICIENT NRC STAFF RESOURCES SHOULD BE APPLIED TO
HEARINGS. FINALLY, THE COMMISSION SHOULD ACTIVELY
MONITOR THE PROGRESS BEING MADE BY BOTH LICENSING
BOARDS AND THE NRC STAFF IN BRINGING HEARING PROCESSES
TO EXPEDITIOUS CONCLUSIONS AND, ON A CASE BY CASE
BASIS AS NECESSARY, ISSUE APPROPRIATE GUIDANCE TO
ENSURE SUCH EXPEDITIOUS CONCLUSIONS. CONTINUED
CONGRESSIONAL SCRUNTINY OF THIS GOAL WILL BE AN
IMPORTANT INGREDIENT FOR ITS FULFILLMENT.

INABILITY OF NRC TO RECOVER IN A TIMELY MANNER FROM THE
HIATUS RESULTING FROM T™I- -

WHILE T™I HAS UNDOUBTEDLY PRODUCED MANY BENEFICIAL
CHANGES, NRC CONTINUES TO STRUGGLE WITH EXTRICATING
ITSELF FROM THIS EXTRAORDINARY REGULATORY SITUATION
MORE THAN TWO FULL YEARS SINCE TM] HAS PASSED. THIS
IS NEITHER REASONABLE NOR BENEFICIAL. ONE KEY FACTOR
CAUSING THE ESSENTIALLY STAGNANT SITUATION 1S THE
SHARPLY DIVERGENT VIEWPOINTS OF THE NUCLEAR REGULATORY
COMMISSIONERS., WE URGE THIS COMMITTEE TO ENCOURAGE
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THE ADMINISTRATION TO NOMINATE EXPEDITIOUSLY A STRONG
NRC CHAIRMAN WITH THE PROPER QUALIFICATIONS, SO THAT A
COMMISSION ATTUNED TO THE MANDATES OF THE ATOMIC
ENERGY ACT AND THE NEEDS OF THE PUBLIC CAN REGAIN
CONTROL OF TH'S IMPORTANT REGULATORY PROCESS.

OTHER PARTICULARLY USEFUL NEAR TERM ACTIONS SHOULD INCLUDE:

ELIMINATION OF DIVERSIONS OF COMMISSION ATTENTION FROM
LICENSING MATTERS - NRC SHOULD BE RELIEVED OF
FUNCTIONS, SUCH AS EXPORT LICENSING, WHICH UNDULY
DETRACT FROM ITS PRIMARY MISSION OF LICENSING DOMESTIC
NUCLEAR POWER PLANTS.

ENACTMENT OF INTERIM OPERATING AUTHORITY - AFTER THE
ACRS AND NRC STAFF SAFETY AND ENVIRONMENTAL REVIEWS
ARE COMPLETED, COMPLETED PLANTS SHOULD NOT BE
PERMITTED TO STAND IDLE DUE TO EXTENSIVE HEARINGS
WHICH, HISTORICALLY, HAVE NOT PRODUCED MEANINGFUL,
ADDITIONAL SAFETY BENEFITS. THUS, LEGISLATION OF THE
FORM OF OLD SECTION 192 WOULD SEEM SUITARLE DURING THE
PERIOD WHEN NRC'S IMPROVING PROCEDURES STILL RESULTS
IN A LICENSING BACKLOG. CARE SHOULD BE TAKEN IN THE
DRAFTING OF SUCH NEW LEGISLATION TO FORMULATE CRITERIA
FOR INTERIM OPERATION WHICH ARE REALISTIC AND
FEASTBLE, SO THAT UNLIKE SECTION 192, THE NEW
PROVISTON WOULD FIND READY USE.



NULLIFY THE SHOLLY DECISION - THE U.S. GOVERNMENT
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
RECENTLY HELD THAT NRC MUST HOLD A HEARING, IF
REQUESTED, PRIOR TO ISSUING AMENDMENTS TO OPERATING
LICENSES, EVEN IF IT DETERMINED THAT THE GRANTING OF
THE AMENDMENT INVOLVED NO SIGNTFICANT RISK TO THE
PUBLIC. THIS DECISION IS, WE BELIEVE, WRONG, AND
REVIEW BY THE SUPREME COURT IS BEING SOUGHT. HOWEVER,
THIS WILL TAKE CONSIDERABLE TIME, AND THE COURT MAY
NOT AGREE TO REVIEN THE CASE. THE RESULT IS THAT EVEN
TRULY INSIGNIFICANT AMENDMENTS MAY BE THE SUBJECT OF
WASTEFUL ADJUDICATORY HWEARING, RESULTING IN DELAYS IN
THE OPERATION OF COMPLETED PLANTS DESPITE THE LARGE
ATTENDANT COSTS. LEGISLATION TO REMEDY THIS SITUATION
IS PROMPTLY NEEDED.

PROGRESS TOWARDS A QUANTITATIVE SAFETY GOAL - PURSUANT
TO CONGRESSIONAL DIRECTION, NRC IS WORKING ON A STUDY
AS A PREREQUISITE FOR MEANINGFUL ACTIVITY IN THIS
AREA. CONGRESS SHOULD KEEP THE PRESSURE ON SO THAT
NUCLEA® REGULATIONS OF THE FUTURE AND THE REQUIREMENTS
PLACED ON OUR INDUSTRY, AND THUS INDIRECTLY ON THE
PUBLIC WE SERVE, CAN STEADILY EVOLVE TOWARDS GREATER
RATIONALITY AND COST EFFECTIVENESS AS WELL AS TOWARDS
GREATER PUBLIC PROTECTION.



WHILE WE BELIEVE THAT THE ABOVE ACTIONS CAN IN TIME REDUCE
LICENSING DELAYS AND THE ENORMOUS WASTE RESULTING FROM SUCH
DELAYS, WE CONSIDER THAT A MUCH MORE FUNDAMENTAL QUESTION
SHOULD BE ADDRESSED BY NRC, THE INDUSTRY AND THE CONGRESS.
THAT 1S, DOES THE CURFENT HEARING PROCESS PROVIDE A SAFETY
BENEFIT TC THE PUBLIC COMMENSURATE WITH ITS COST, AND IF NOT,
WHAT SHOULD BE DONE ABOUT IT?

CERTAINLY FOR A COMPLETED NUCLEAR POWER PLANT, WHERE COSTS FOR
DELAY DUE TO THE HEARING PROCESS CAN EXCEED ONE MILLION DOLLARS
PER DAY, IT IS OUR JUDGEMENT THAT THE ACCURATE RESPONSE TO THE
FIRST PART OF THE QUESTION MUST BE: NO., MANY CONSIDER THE
HEARING PROCESS, AS PRESENTLY STRUCTURED, TO BE SOMEWHAT
COUNTER-PRODUCTIVE TO SAFETY, IN THAT IT REQUIRES THE DIVERSION
OF IMPORTANT NRC AND APPLICANT RESOURCES FROM SAFETY EFFECTIVE
ACTIVITIES TO SUCH ACTIVITIES AS PKEPARING RESPONSES TO
REPETITIVE CONTENTIONS AND INTERROGATORIES. WHILE THE BENEFITS
OF PUBLIC PARTICIPATION IN THE PROCESS ARE NOT TO BE IGNORED,
IT IS ALSO APPARENT THAT MANY INTERVENORS ARE NOT ABLE, NOR DO
THEY ATTEMPT TO UTILIZE THE HEARING PROCESS AS A MECHANISM TO
BRING ABOUT IMPROVEMENTS IN SAFETY. INTERVENORS RATHER VIEW
THE PROCESS AS PROVIDING A FORUM FOR EXPOUNDING THEIR OWN VIEWS
ON THE SAFETY OF NUCLEAR POWER AND A3 A MECHANISM TO BRING
ABOUT ENDLESS DELAYS IN PROJECT LICENSING. SUCH DELAYS
INEVITABLY INCREASE COST. THEREFORE THE HEARING PROCESS CAN



HAVE THE COMBINED UNDESIREABLE IMPACTS OF DETRACTING FROM PLANT
SAFETY WHILE INCREASING PLANT COST. THIS IS A FUNDAMENTAL
ISSUE WEICH BEARS MORE SCRUTINY AND CONSIDERATION THAN IT HAS
PREVIOUSLY SEEMED TO WARRANT.

THE LICENSING PROCESS SHOULD HELP RESULT IN SAFE,
ENVIRONMENTALLY COMPATIBLE POWER PLANTS. 1T SHOULD HAVE
PREDICTABLE, ACHIEVABLE CRITERIA SO THAYT RATIONAL TIMETABLES
FOR CONSTRUCTION AND OPERATION CAN BE ACHIEVED. FINALLY, IT
SHOULD ENGENDER PUBLIC CONFIDENCE IN THE PROCESS AND IN THE
SAFETY OF THE POWER PLANTS IT LICENSES. THE PRESENT HEARING
PROCESS IS NOT SUPPORTIVE OF THESE GOALS.

THUS CONGRESS MIGHT USEFULLY INSTRUCT NRC TO RECONSIDER
THOROUGHLY AND REPORT ON THE BENEFITS, SAFETY AND OTHERWISE,
ASSOCIATED WITH THE PRESENT HEARING PROCESS, WITH A VIEW TO A
POSSIBLE MAJOR REWORKING OF THE ATOMIC ENERGY ACT'S LICENSING
SCHEME. THE COMMISSION SHOULD BE REQUIRED TO CONSULT WITH
AFFECTED PARTIES IN FORMULATION OF ITS VIEWS AND
RECOMMENDATIONS. AIF WOULD CERTAINLY BE PLEASED TO BE OF
ASSISTANCE.

MR. CHATRMAN, THANK YOU AGAIN FOR THE OPPORTUNITY TO PRESENT
THESE SUMMARY VIEWS, AND I WOULD BE PLEASED TO ANSWEH IN
GREATER DETAIL ANY OF YOUR QUESTIONS.
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My name is Ellyn Weiss. I am a partner in a Washington
law firm and have been General Counsel to the Union of
Concerned Scientists for three and half years. My other
clients include the Natural Resources Defense Council and a
number of local or regional citizen groups around the country.
Prior to joining my firm, Harmon and Weiss, I was an Assistant
Attorney General in Massachusetts for five years. 1 have
practiced before the NRC and in related judicial matters for
seven years. I wish to thank the Committee for inviting me
to testify today on the variety of measures which have been
proposed or suggested by NRC to expedite the licensing of
new nuclear power plants, I will emphasize five points
before you today:

1. The hearing process is the single most fundamental

protection that the public has to ensure the thorough-

ness and competence of NRC review of nuclear power.

2. We have seen no convincing evidence that the pur~

ported "delays" in the licensing of new plants are

due significantly to public participation in the

licensing process, yet this is where the industry and

NRC choose to target their proposed reforms.

3. While we would agree that there is room for

improvement in the efficiency of licensing, the admin-

istrative measures propused by NRC are counterpro-
ductive to that goal. We will propose alternatives.

4. Permitting low-power operation before hearings are

concluded is not justified under the current circum-
stances.



5. Most fundamentally, this Committee should under-~
stand that if NRC "expedites" licensing by limiting
the ability of the public or its own licensing Boards
to pursue baric safety questions, there is a price
associated with that action; a price measured in
increased risk to the public health and safety. The
syrtem cannot ignore the views of its critics without
paying that price. That is a clear, perhaps the
clearest institutional lesson of the accident at Three
Mile Island Unit 2.

The Committee's questions to me begin by asking my
opinion of the “"impact of ths projected delays in NRC issu-
ance of operating licenses.” With your permission, 1 will
begin a step or two earlier in an effort to address some of
the unspoken premises couloring this debate which are re-
flected in that question and those which follow. In particu-

lar, the use of word "delay" -- defined in my dictionary as

to defer, postpone or procrastinate - connotes the unjustified

waste of time. In my opinion, this word has been chosen
carefully to suggest that all remains between applying for a
license to operate a nuclear plant and receiving that license
are a series of ritualized formalities which neither increase
nor assure the safety of reactors. The implication which
follows is that these formalities can be dispensed with or
cut back without affecting safety. I believe it would be
unwise and dangerous for this Committee to accept these pre-
mises, particularly in the aftermath of the TMI accident.

It is appropriate at this point to quote a key conclu~
sion from the Report of the President's Commission on the

Accident 2* Three Mile Island (p. 9):




after many years of operation of nuclear

power plants, with no evidence that any member
of the general public has been hurt, the be-
lief that nuclear power plants are sufficiently
safe grew into a conviction. One must recog-
nize this to understand why many key steps
that could have prevented the accident at Three
Mile Island were not taken. The Commission is
convinced that this attitude must be changed
to one that says nuclear power is by its very
nature potentially dangerous, and, therefore,
one must continually question whether the safe-
guards already in place are sufficient to pre-
vent major accidents.

The licensing process is, in fact, the primary means by
which the public may participate in raising important ques-
tions about reactor safety. Congress wisely recognized this
when it provided for public hearings on license applications.
It is my experience that the hearing process is the single
most fundamental protection which the public has in attempting
to ensure the thoroughness, competence, and integrity of the
NRC review of this inherently dangerous technology. The
recognition that their assertions will be submitted under oath
and subjected to the public scrutiny of a Licensing Roard is
a powerful deterent to sloppy technical work and unsupported
conclusions. 1 would be the last to say that the NRC review
is perfect. There is no question in my mind, however, that
it would be far worse without the check of an open public
hearing process. The NRC review, the licensing process, and
public participation in it, are not expendable formalities
and the time required to accomplish them is not "delay.® On
the contrary, it is a prudent investment in preventing future

T™I's or worse. Both the Kemeny Commission and the NRC's own






conflicts among Licensing Board members or the lack of suffi-

cient staff resources te perform a competent review, that would
be delay. Moreover, if the latter were the case, the answer
would clearly be for this Committee to provide NRC the means
necessary to increase its staff so that it can perform its

job expediticusly. The answer is not to tell it to do its

job less thuuodughly, To this date, we have seen no convincing
evidence that a significant portion of the time regquired for
licensing new plants is not legitimately necessary to ensure
the safety of those plants.

I would agree, howeves, that there are inefficiencies
in the licensing process which NRC can and should address.

In my opinion, by far the single most significant inefficiency
ie the length of time which now passes between the docketing
of an application for a license and the issuance by the NRC
of its basic review documents, the Safety Evaluation Report
and the Environmental Impact Statement.

Much of the argument I have seen about the length of the
licensing process rests on statistics built around the number
of months from tre docketing of an application until the
receint of a license. These overlook the fact that the docket-
ing of an application and the issuance of public notice of
opportunity for hearing are not particularly useful milestones;
they indicate very little about the readiness of a case to go
to hearing. This is due to two interrelated causes, First,
operating license applications are now being filed by utilities
when plants are little more than half completed. Second, the

jssuance of the basic NRC staff review documents typically



does not take place until months after the beginning of the
hearing process. I do not mean to suggest here that this
schedule is due to staff laxness. The process of obtaining
basic information from applicants takes some period of time;
it is by no means all contained in the original application
filed by the utilitiy. Only after staff review is completed
and documented is a case genuinely ready to move towards
hearing. Consequently, a good deal of the discovery, con-
tention-drafting and prehearing time prior to that point is
wasteful and unnecessary in the long run. It diverts
limited staff and Licensing Board resources and thus slows
down the progress of other cases which should take priority.
We are convinced that if the Commission required the Staff
review documents to be completed at or near (within one month)
of the time of issuance of public notice of hearing, months
would be saved in the cverall length of the hearing process,
If NRC requires aBiditional staff to perform this job, this
Committee should support that.

Significant additional savings would be gained by
requiring applicants to make all of their documents, analyses
and data related to the application public at the time of
filing the application, in much the same way as the NRC staff
does in its Public Document Room., This would reduce the need
to file time-consuming interrogatories and document requests
and tend to remove the incentives to evasiveness which pervade
the discovery process. Finally, all parties should be required
to identify their witnesses early in the process, followed by



an NRC-sponsored set of depositions of all witnesses, in wrach
all parties would participate. Depositions are by far the most
effective and least time-consuminc of discovery tools. This
procedure would focus the issues for hearing, greatly obviate
the need for voluminous interrogatories and result in shorten-
ing the cross-examination in the hearina itself,

Ir summary, we propose the following: -

1. At the time of filing an application,
the applicant files all documentation,
analyses and data related to the applica-
tion in the NRC's Public Document Room.

2. The SFR and EIS are issued at the time
of, or within one month after the issuance
of public notice of opportunity for hearing.
3. All parties identify their witnesses

at an early date and NRC spoaisors deposi-
tions of all witnesses,

In addition, we generally endorse the sort of administra-
tive measures suggested by the Chief Judge of the Atomic
Safety and Licensing Board Panel contained in a memorandum
from Judge Cotter to the Commiseioners dated March 5, 1981.
Judicious use of the technigues outlined therein, including
particularly settlement conferences, cross-examination plans,
combining rebuttal and surrebuttal testimony, would do far
more to expedite hearings on ony,2ing cases than the proposals
recently issued for comment by NRC.

Let me now counsider those proposals, contained in an
NRC notice of rulemaking of March 13, 1981, whose stated pur-
pose is to "expedite" the licensing process. I am frankly

astonished that the primary means chosen by the NRC for
accomplishing this goal is the total insulation of the NRC




staff from prehearing discovery, From the perspective of one
who has been involved in many NRC cases, I can assure this
Commitice that tne predictable result of protecting the Staff
from discovery will be to necessitate many days of needless
cross~examination at hearings, interruption of hearings so that
parties can respond to “"surprise® information or highly
tuchnical data produced at the hearing for the first time and
tie wholesale recalling of staff witnesses to present testi-
mony responsive to the examination of Intervenors which was

not included in its original presentation,

The net result will not only ba & lengthening of the
adjudicatory process, it will make for a record which is con-
fusing and disjointed, thus complicating the job of the
decisionmaker and lengthening the time iegquired to reach
decisions. It is disingenuous to seek to Justify this action
as the Commission has on the grounds that "most of the dig-
coverable information can ultimately be produced at the
hearing on cross-examination." Without pre-hearing discovery,
parties will not be in a position to know what information
exists or what guestions should be asked to clnc;t that
information at the hearing. Much of the staff's analysens
are never ‘eferred to in the formal testimony or SER, which
are largely conclusory in nature. Moreover, without the
ability to review the technical information before the hearing,
effective cross-examination is virtually impossible on the
complex issues which characterize NRC hearings. Cross-

examination is not a meaningful substitute for discovery,
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as anyone who has ever litigated an NRC case should honestly
- admit.

j Taken as a whole, the effect of these amendments would

b be to prevent Intervenors from posing written interrogatories

to the NRC staff, from taking the depositions of the NRC staff

or from uncovering the documentation and underlying data used
by the staff except what may be obtainable through the Freedom

of Information Act. (It is worth noting that any savings of

e T

personnel time needed to respond to interrogatories must be

offset against the additional time required to respond to FOIA

requests.) Although the proposed rulemaking document does

not indicate in what way this will make for expedited hearings,
we infer that the reasoning is that the staff is unable to
respond to discovery and prepare its review at the same time.
There are several responses to this. First, of course, all
other parties, including Intervenors with far less resources
available than the staff, are required to engage in pretrial

: discovery in the overall interest of an efficient, intelligent
: hearing. While exempting one crucial party (the staff) from
discovery may make it easier for the staff to prepare for the
hearing, that does not mean that the adjudicatory process

will be shortened by one day or made one jot more "efficient."”

On the contrary, as we have noted above, hearings will cer-

tainly be longer and interrupted more frequently if this pro-

posal is adopted.
Second, it is far from established that the burden of

responding to interrogatories or depositions is substantial
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Once again, the theme which implicitly underlies
both these proposals, as well as others to abolish the
authority of Licensing Boards to independently inquire
! into safety issues for example, is that meaningful public
. participation and thorough Licensing Board scrutiny are
expendable luxuries unrelated to safety. This is a false

v."_
.

premise. Just a few examples of the type of safety issues
raised by the public and Boards will demonstrate the point.
Some time before the TMI-2 accident, intervenors in the
proceedings to license the Black Fox plant in Oklahoma

raised the issue that the failure of equipment classified

by NRC as not related to safety could cause serious accidents
and interfere with the ability of safety equipment to bring
the plant to safe shutdown after an accident. Their con-
tention was disputed by the NRC and the Applicant, and

in fact reje” ted by the Board on the ground that it postulated
| incredible sequences of failures. Yet on March 28, 1979,

the TMI-Z accident was begun and aggravated by a series of
failures in precisely such so-called non-safety equipment,
including the famous valve which stuck open. After the
wccident, both the Kemeny Commission and NRC's Special
Inguiry Group identified as one of the key safety problems
demonstrated by the accident the lack of attention given
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by nuclear plant designers, operators and the NRC to
equipment it classified as unrelated to safety.-’ If

the Black Fox intervenors had been heeded, nuclear plants
would be safer today.

For years prior to the TMI accident, intervenors,
including interested states, had sought through licensing
proceedings to force utilities and NRC to design evacuation
plans for the populations surrounding nuclear plants. I
represented the Commonwealth of Massachusetts in the
Seabrook case. Led by the Attorney General of New Hampshire,
we sought assurance that the close to 60,000 people who
pack the beaches adjacent to the Seabrook plant on a summer
day could be safely evacuated if necessary. The response
from the NRC was that evacuation would never be necessary,
hence our concern was misplaced. As you know, TMI has
changed all that; evacuation plans for at least a 10-mile
radius are now supposed to be required prior to licensing.
However, Seabrock is now well on the way to completion
and the states of Massachusetts and New Hampshire still
have no assurance that their citizens can be protected.

If the intervenors in Seabroock had been heeded, evacuation
plans might have existed in Pennsylvania at the time of

the TMI accident, averting much of the chaos and traumatic

&/ Report of the President's Commission on the Accident at
Three Mile Island, p.52-53.
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confusion which attended that accident.

Lastly, I ask you to consider a case that is going on
right now involving the McGuire plant owned by Duke Power.
You may have heard that the licensing of that plant has
been delayed, but have you learned why? The McGuire plant
is one of a very few in this country designed with an ice-
condenser system and a thin containment. If an accident no
more severe than TMI occurred at that plant, involving ignition
of the same amount of hydrogen mixed with oxygen as was
generated at TMI, the design pressure of that containment
would be exceeded, raising the possibility of rupture and
release of radiocactivity into the environment. This is
the issue that has been raised by the intervenor in that
proceeding and is presently being considered by the Board.

«1 do not mean to suggest to this Committee that the
technical issues involved are open-and-shut. Both sides
have a point of view. I do suggest that there can be no
serious dispute that the issue is an extremely important
one and that it should be fully resolved before that
slant goes into operation.

The authority of Licensing Boards to raise issues
independently is also very important. Each Licensing Board
sontains two technical members, one trained in engineering

ind the other in environmental sciences. They are there
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out of recognition that it is the Board's duty to do more
than umpire a game between parties. If the Board members
learn of significant safety issues which have been ignored
or mistreated, I cannot believe that this Committee would
recommend that they turn a blind eye.

The NRC has proposed to you a draft bill to amend the
Atomic Energy Act to permit testing at 5% power before
hearings have been conducted, much less completed, if
such action is deemed by the Commission to be "in the
public interest."” The Commission's discretion is to be
virtually without limit, since no standards whatever are
offered in the legislation to define the "public interest”,
although the accompanying analysis provided by the Commission
states that the public interest finding will be based
solely on a consideration of costs. This bill would reverse
25 years of AEC and NRC policy that safety is not to be
compromised by financial considerations. It is not needed
and it is an extremely unwise precedent.

This bill in its sweep and lack of standards should
be compared against the amendment which Congress passed in
1972 when the nation was faced with a genuine emergency
caused by the Arab oil embargo. Congress provided in Pub.L.
92-307, 86 Stat. 191, that for an 18-month period of time,
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operating licenses could be granted prior to the completion
of hearings if 1) ACRS review was complete 2) the staff
SER and EIS were complete and the Commission could find that
the public health and safety were protected and that oper-
ation of the plant was "essential toward ensuring" an
adequate supply of power.

That bill represented a balanced and responsible
approach to a true national problem. No such problem
exists today, yet the Commission seeks to short-circuit
the licensing process on economic ground alone without
even a modicum of the protection afforded by Congress
in 1972.

We realize that the proposed bill would only permit
operation to 5% power. However, once the reactor goes

critical and the plant passes into the operational phase,

-
changes become more difficult to -ake.-/ Howwver, the

most dangerous and objectionable aspect of this proposed

bill is that, for the first time, it gives NRC unfettered

discretion to consider economics first and safety after.
1 also urge this Comrittee not to be stampeded

by untested assertions that billions of dollars will be

lost due to delays in licensing. There are two points

that must be kept clearly in mind. The first is that

- Subcritical testing and fuel loading take the bulk of the
time; ascension to 5% power produces insufficient time-
saving advantages to justify the action.
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most of these claims are based on projections of completion

of construction. These projections are historically

highly unreliable, due primarily to slippages in construction

schedules. This is clearly documented in information

provided by the NRC in response to gquestions posed by

the Subcommittee on Enerqy &nd Environment of the House

Interior Committee, Both NRC and the utilities

compared their projected completion dates as calculated

in 1978 with their best current projections today for

the same plants. The difference in projections ranged

up to 45 months by the utility's reckoning. By far the

majority of this change was simply due to constriuction

delays cr voluntary changes in construction priori*ties by

the utilities:. Today's projections are fraught w.th the

same uncertainties. There is no guestion in wy mind

that many of the months now calculated by the industry

to be post-construction but pre-licensing will =u-n out

to be pre-construction months. For these muntnn.‘added

consumer cost cannot be attributed to the licensing process.
Second, it is our understanding that calculations

have been made purporting to show the gross cost to the

ratepayer of each month of idle capacity. Although we

have been unable to obtain copies of these calculations,
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must be noted that the extra dollars in the consumers
pocket ir 1981 must also be compounded over 30 years to
make a reascnable economic comparison. This example
illustrates the crucial point that the cost of the licensing
process to the consumer can be and in my opinion has
been seriously exaggerated.

In closing, I thank the Committee again for inviting
me to testify before you today. The final thought that I
would like to leave you with is a simple one, but one that
can be overlooked in the debate over "expediting" the
licensing process. As I discussed earlier, there are
methods which NRC can and should use to make licensing
more efficient. We do not sanction delay for delay's
sake and we would fully support this Committee in encouraging
the measures we and others have suggested and in secing
that NRC is provided the manpower and technical resources
to do its job well and expeditiously. However, proposals
to speed licensing which focus on curtailing the public’s
ability to raise and pursue safety and environmental
issues carry a serious price. They can be adopted only
at the risk that the issues not raised and not resolved

will lead to the next TMI.
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BY

Jay E. Silberg
Shaw, Pittman, Potts & Trowbridge

Mr. Chairman and Meambers of the Committee

Good afternocon. I am Jay Silberg, a partner in the law

firm of Shaw, Pittman, Potts & Trowbridge here in Washington,
b. €.

Among other clients, my law firm represents some twenty
electric utility companies with nuclear power plants in
operation or under construction. In addition to other ac-
tivities, we represent these utilities in federal and state
regulatory and licensing proceedings as well as in court cases.
Three of these utilities are Metropolitan Edison Company,
Jersey Central Power & Light Compary, and Pennsylvania Electric
Company, the co-owners of the Three Mlle Island Nuclear

Station. On their behalf, we have been participating in Sholly

v. U.S. Nuclear Regulatory Co-uuon.l

The November 19, 1980 decision of the 7. S. Court of
Appeals for the District of Columbia Circuit in Sholly
overturned twenty years of consistent administrative practice
by the NRC and its predecessor agency, the Atomic Energy

Commission. Since 1962, when Congress amended section 189.2 of

1
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the Atomic Energy Act to reduce the number of hearings which
the AEC was required to hold.z the Commission has consistently
exercised its discretion to issue amendments to reactor
operating licenses without prior notice and without prior
hearing where it has determined that the amendment had, in the
language of the stagute, "no significant hazards considera-
tion." The Sholly decision held that Section 189.a requires
NRC to hold a hearing prior to issuing a license amendment
whenever an interested party reguests one, even if the
Commission has properly determined that the amendment involves
no significen: hazards consideration. This ruling was not,
however witheou® its critics on the court. PFour of the eleven
sitting judges or the D. C. Circuit sharply dissented from the
Sholly decision, charging that it "ignored logic", "distorted
the legislative history®, and "eviscerated the Congressional

nandato‘.3 According to these judges:

The panel's interpretation of Section 189%(a),
taken as a whole, renders it virtually
impossible for t'e NRC faithfully to follow
the implicit cori:ellional directives found
in that sectior.

2 Pub. L. B7-615, 76 Stat. 409 (1962).

v. United States Nuclear Regulator
ission, Rehear ing

En Banc (March 4, 1981) (Judges Tamm, MacKinnon,
Robb and Wilkey).

- 1d., slip op. at 11.
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I would request that a copy of the Court's decision and the
statement by the four judges be included in the record of this
proceeding.

While the Sholly case purported to decide a number of
interesting issues (including som» which were not even briefed
by the pacrties),® the most important immediate impact of the
decision~-should it go into effect--is that it could result in
lengthy and costly hearings precipitated by a simple request
and having the potential for shutting down many of the nuclear
FOver reactors now operating in this country. These shut downs
could easily last for nine months or more. The economic impact
of these shut downs on utilities and their customers would be
dramatic--typical costs for replacing the power generated by a
nuclear plant cange between $250,000 to $500,000 per day.®
Over nine months, this would amount to $67.5 to $135 million.
Equally significant would be the effect on oil imports. In

some parts of the country--particularly the

5 For example, the Court decided that vetitioners
in ly had requested 2 hearing notwithstanding
the fact that this issue "was not argucd by the
parties.” Slip op. at 19, fn. 25.

6 Affidavit of Roger S. Boyd, dated December 3,
1880, attached as Exhibit A to Metropolitan
Edison Company's Petition for Rehearing and
Suggestion for Rehearing En Banc (December 1, 1980)
("Boyd Aff."), p. 14. Mr. Boyd is a former Director
of NRC's Division of Project Management, with
18 years experience in the NRC and AEC licensing
process.

=Je



113

Northeast--replacement power comes in large part from imported
oil--about 30,000 barrels each day for a 1000 megawatt nuclear

plut.’

How could a license amendment which does not involve
significant hazards consideration bring about the shutdown of a
nuclear power plant? To understand this, some background in
NRC licensing practices is helpful. An NRC license typically
includes a number of license conditions. It alsc includes what
are known as Technical Specifications. For current plants,
these are some 400 pages of very detailed technical require-
ments, including plant design features, safety limits, safety
system settings, limiting conditions for operation, surveil-
lance reg iirements, environmental technical specifications, and

administrative controls. 8

Because they are so detailed, Technical Specifications and
other license provisions must frequently be modified. All of
these amendments require NRC approval. As of last December,
there were some 750 to 800 license amendment actions pending
before NRC. Many of these would be expected to be approved

based upon a no significant hazards consideration finding.

7 Boyd Aff., p. 14.
8 Boyd Aff., p. 2; NRC Motion to Stay Issuance of

Mandate (December 10, 1980) ("NRC Stay Motion®),
pP. 34,
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Over the past 4 years, NRC issued 1500 to 1600 license

amendments involving no significant hazards conuidoxntlont.’

While most of chese license amendments are not needed for
continued plant operati. , some acte. The NRC has estimated
that if license l..ndle;." invelving no significant hazards
considerations are not issued in a timely manner, over the next
few months some twenty nuclear power plants would either have
to shut down or opecrate at reduced power lcvclo.xo A typical
case might involve a reactor's annual refueling. In many
cases, minor adjustments need to be made in the Technical
Specifications to reflect the characteristics of the new fuel.
Even though these changes may meet the tests used by the NRC to
determine whether there are significant hazards considerations,

i.e.

== is there significant new safety informa-

tion not previously considered;

== 18 there a significant increase in the
probability or consequences of an

accident;

== i{s there a significant decrease of a

safety lllglnxxl

9 Boyd Aff., pp. ; NRC Stay Motion, p.2.
10 NRC Stay Motion, pp. 2-3.
11 Boyd Aff., p. 3.



P R ——

115

a license amendment is still required. If that amendment is
delayed because of a hearing, the plant cannot be refueled and
it remains shut down.

I would request that two documents which set forth msany of
these facts be included in the record of this hearing--first
the December 3, 1980 Affidavit of Roger Boyd which was part of
Metropolitan Edison's Petition for Rehearing to the Court of
Appeals. And second, the NRC's Motion to Stay Issuance of
Mandate, filed with the Court of Appeals on December 10, 1980.

Getting to the substance of the issue pres<nted by the
Sholly decision, I do not think that this hearing is the proper
forum to argue whether the Court of Appeals was right or wrong.
That gquestion will be presented to--and we hope decided by--the
U. S. Supreme Court. Suffice it to say that it is our opinion
that the Court of Appeals misinterpretted the intent of Con~
gress and ignored the Commission's consistent interpretation
over almost twenty years of its governing statute. The Court's
opinion quotes--and then ignores-~the legislative history which
states that the 1962 amendment adding the "no significant

hazards consideration® languagje

in no way limits the right of an interested
party tc intervene and request a hearing [and
these are the key words]| at some later

stage...12

12 Sholly v. USNRC, slip op. at 19 (emphasis added).
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The policy issue whira this Committee should consider is
whether the NRC should be able to issue license amendments
having no significant haszards consideration ¢ithout a prior

hearing. Let me focus on two Guestions:

1. Are more hearings in and of themselves a
good thing? and;
2. Should Congress allow the technical -
staff of the Commission to apply its
expertise to determine whether some
activities are sufficiently routine that

they say be allowed to proceed without a
prior public hearing?

As to the issue of more hearings, there can be no argument
that evidentiary hearings and their associated trappings can
take significant periods of time. The Commission's request to
Congress last week for authority to issue low power operating
licenses while hearings are still underway is ample testimony
that NRC hearings tend to be ptoloaqod.u It is difficult to
conceive of a hearing being completed in less than nine months
after the request is made, even if the issue is a fairly narrow

ou.“ Certainly where a license amendment .:i needed guickly

13 NRC Press Release No. 81-46, "NRC Proposes Interim
Licensing Legislation® (March 19, 1981).

14 The NRC's recently proposed amendments to its
rules of practice use eight months as the goal
for the period of time from the issuance of the
last Staff document to the initial decision
in an operating license proceeding. 46 Fed. D:g
17216 (Macrch 18, 1981). That eight month peri

excludes most of the prehearing procedures. .

oY
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and can not pe appllied for far in advance--as ls often the case
wvith amendments needed for refueling--a hearing would force the

reactor out of operation.

The NRC is already having difficulty staffing its existing
hear ing load.” Theres are shortages of Staff lawyers and
Atomic Safety and Licensing Board members. More hearings will
only make matters worse. Hearings on matters of no safety
significance will necessarily detract Staff efforts from
mattecs which do have safety significance. While it is
impossible to predict how many hear ings might result each year
from the Sholly decision, there is no reason to believe that
the number would not be significant. I would expect this to be
the case even though there were few requests for hearings on no
significant hazard consideration amendments before Sholly.
Should the Sholly decision go into effect, the word will soon

go out that there is now an easy way to shut reactors down,

While some might welcome the idea that more hear ings would
further delay NRC licensing or cause plant shutdowns, 1 do not
believe that this result is in anyone's best interests. It is
certainly not a result which Congress could have intended in

1962 or should intend today.

15 letter from Joseph M. Hendrie, Chalrman,
, to Honorable George H. W, Bush, President

of the Senate (March 18, 1981) transaitting

proposed legislation for interim licensing.
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Nor is there any evidence that prior heatrings on the kind
of narrow technical issues involved in no significant hazards
amendments are likely to produce useful results. What are
involved are specific technical matters--such as adjustments to
maximum average planar linear heat generation rate, changes to
ainiaum critical power tatio, and variations in moderator

coefficients,'®

Hearings with all the judicial trappings are not necessar-
ily the best way to reach decisions on highly technical issues.
Despite a lawyer's natural inclination to think that his or her
Skills are crucial to the search for the truth--as it asay
arguably be in personal injury litigation or criminal
Cases--there is a much smaller likelihood that this is the case
where purely technical questions are involved.:’ And where the
issues involve "no significant hazards consideration”, there is
even less of a chance that a hear ing would serve a useful

purpose.

It is pechaps ironic that the issue of prior hearings for
this category of license amendments arose in the context of the

krypton venting at ™I. That activity had perhaps more public

16 See NRC Stay Motion, P+ 4; Boyd Aff., pp. 4-5.
17
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comment and input that any other license amendment the
Commission has ever issued. NRC published a draft environmen-
tal assessment and solicited public comments.'® Some 800
written comments were received. NRC held public meetings and
met with citizens groups. It consulted or received comments
from six federal agencies, the Commonwealth of Pennsylivania,
Oak Ridge National Laboratory, the National Council on
Radiation Protection and Measurements and the Union of
Concerned ktontut-." NRC then issued a final environmental
uu.-o.tn and considered it in two public meetings and a
meeting with the Advisory Committee on Reactor Safeguards. All
this occurred before the orders which led to the sholly
decision were issued. It is hard to imagine what additional

public participation was necessary.

Even in a more typical case, the absence of a prior
hearing does not foreclose public input. Our position has not
been that Section 189.a prohibits hearings on no significant

haszards consideration amendasnts--only that it authorizes those

18 NUREG-0662, Draft Snvironmental Assessment for the
Decontamination of the Three Mile Island Unit 2
Reactor Building Atmosphere (March 1980);

45 Ped. Reg. 20265 (Macrch 27, 1980).

19 NUREG-0662, Final Environmental Assessment for
Decontamination of the Three Mile lsland Unit 2
Reactor Building Atmosphere (May, 1980), vol. II.

20 1d., vel. I.

~10-



120

amendments to be made effective before a hearing. Most of
these amendaments 2re reversible. A surveillance interval which
has been shortened can be lengthened. A calculational tech-
nigue which is modified can be returned to its original form.
For these amendments, a hearing which takes place after the
license amendment is effective would be more than adequate.
Even for the (xceptional, irreversible amendment like the ™I
venting, an after-the-fact hearing would let the NRC Staff know

that an outside party was looking over its shoulder.

Other methods besides prior hearings are available for
providing input on license amendments involving no significant
hazards considerations. Of course, the application for the
amendment and the Staff's disposition are all on the public
record. Interested persons can communicate their comments to
the Staff; they can file requests for orders to show caulc;n
they can seek reconsideration from the Commission; and they can

ask the courts for injunctive relief.??

21 10 C.F.R. §2.206. Denial of tequests for
orders to show cause are judicially reviewabdle.

See, e.g., Porter County Chapter of
Tzaa f 1

22 The Sholly petitioners sought to stop the
krypton venting at T™I by filing for injunctive
relief in the U. S. Court of Appeals for the
Third Circuit as well as the D. C. Circuit.
These attempts were denied.



121

I think that we must reasonably conclude that additional
hearings on these types of amendments are not necessarily
desirable as an end in itself.

The second question which I posed is whether Congress
ought to allow the technical expertise of the NRC to determine
that some amendments can be made immediately effective notwith~
standing a regquest for a hearing. Congress has charged the NRC
with responsibility for regulating the nuclear power
Mut:y.u The NRC Staff routinely oversees the highly
technical questions surrounding the design, construction and
operation of power reactors. The Commission has shut plants
down when it felt that safety so uquitoc.“ It has ordered
design changes and procedural .odl.uc.tlmu.25 This is not to
say that NRC is free from criticism in the way that it has
carcried out its mdatc.“ But these criticisms hardly justify
the creation of a "shadow® NRC Staff to duplicate the Staff's

work.,

23 Energy Reorganization Act of 1974, secs.
(£), 203(b), 42 U.S.C. §§5841(€), S843(b).

24 See, .,q?.. Order to Show Cause, NRC Docket No.
T0-324, 44 Fed. Reg. 16505 (March 19, 1979).

25 + €.9., Order for Modification of License,
Docket No. 50-321, 46 Fed. Reg. 9279 (January
28, 1981) (modification to BWR containment system).

26 See, e.j., Report of The President's Com-
mission on the Accident at Three Mile Island
(1979); Nuclear Regulatory Commission Special
Inquiry Group, Three Mile Island: A Report to the
Commissicners and to the Public (January, 1980).

-la-



122

If the NRC can not be relied upon to categorize those
license amendments which raise significant safety guestions
from those which do not, then there is no basis for respecting
the NRC's judgments on any questions involving the public
health and safety. I know that some would argue that the
Commission's technical expetrtise should not be trusted. These
individuals can rattle off a laundry list of accidents,
abnormal occurrences, and the like. Nonetheless, when the
actual record of the nuclear power industry is examined and

compared with the llt‘tnltl'.lz’

{or indeed with any other
technology), the end result of the NRC's technical judgment is

difficult to criticize.

With this review of the impact of Sholly and the under-
lying policy issues, there can be no guestion that the decision
should be reversed. But is legislation appropriate? Since the
Court purported to interpret what Congress intended in 1962, it
is certainly appropriate for the Congress to correct the

Court's conclusion.

If legislation is called for, what should that legislation

say? The NRC has proposed a bill to Congress which would

8

reverse Sholly. The operative language would simply add a

27 %2!. Committee on Nuclear and Alternative Energy
ystems (CONAES) of the National Research Council,
Energy in Trausition, 1985-2010 (1979).

28 Lerter from Joseph M. Hendrie, Chairman, NRC,
to Honorable Alan Simpson, Chairman Subcomm.
(continued next page)

13~
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nev sentence to Section 189.a authorizing the Commission to
issue and make immediately effective a license on a no signifi-
cant hazards determination, notwithstanding the pendency before
it of a hearing request. This language would make it clear
that no prior hearing was required, but would allow for
hearings after license issuance. This language is reasonably
straightforward and would accomplish its purpose.

The NRC's proposed legislative would also add a second new
sentence to Section 189.a which in NRC's view would clarify
that Section 189.a does not limit NRC's authority to take
immediate action where necessary to protect the public health,
safety and interest. It is not clear that any such clarifica-
tion is necessary. The NRC has told the Court of Appeals that
it does not interpret the Sholly decision as intecfering which
its authority to act when the public health, safety and

interest rcquttu.z’ 1 would agree with the NRC that this is

(continued)
on Nuclear Regulation, Senate Comm. on Envi-
ronment and Public Works. (March 11, 1581).

29 In a Deceaber 10, 1980 filing with the C. C.
Circuit, the Commission discussed its

authority to issue immediavely effective
orders where the public health, safety
and interest s¢ requires. We do not read
the Court's decision as restricting that
suthority or the Commission's rulemaking
authority.

Motion to Stay Issuance of Mandate, p.2.
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the proper reading of Sholly. If that is thr hu. the second
Ssentence is not needed. b i

Thank you for the opportunity to testify before you today.

«l§e
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Dear Senator Simpson:

In response to your letter of April 1, 1981, I would
first like to thank you for the opportunity to testify
before the Subcommittee at the March 25, 1981 hearing. Your
interest and concern with the very important issues raised
by the Sholly case are greatly appreciated.

Your letter poses key guestions concerning the Sholly
decision. 1 will attempt to answer each one.

i, On the average, how long will it take from the
time such a hearing is requested until issuance by
" the hearing officer of a final decision?

80-328 O—8&1——9
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In my prepared testimony (p. 7)., I estimated that it
would be difficult to complete a hearing on a license amend-
ment in less than nine months. As I noted, the NRC has
described a schedule for the final stages of an operating
license hearing which covers 240 days from publication of
the final supplemsnt of the Staff's Safety Fvaluation Report
to a Licensing Board decision. 46 Ped. Reg. 17216 (March
18, 1981). It mast be borne in mind that this purports to
be an expedited schedule and that most of the early stages
of the hearing process are not included. I have developed
the follow schedule for a hearing on an operating license
amendment ch 1 consider guite optimistic.

Event Time Flapsed

h 1 Filing of petition 0
2. Piling of answers to petition

by utility and NRC Staff 20
3. Atomic Safety and licensing

Board appointed 25
4. ASLBE order on petition 45
5. Prehearing conf 75
6. Prehearing conference order 90
7 Discovery

a. Requests filed 110

b. Answers filed 130
8, Testimony filed 150
9. Start hearing 175
10. Conclude hearing 180
11. Proposed findings

a. licensee 200

b. intervencr 210

c. NRC Staff 220

a. licensee's reply findings 230
12. 1Initial Decision 2690

This schedule only has five days for hearings and does not
allow time for any delatory tactics by intervenors, schedule
conflicts, discovery disputes, or similar problers which
have prolonged hearings in the past.

2. Would such a decision be sub‘ect to appeal to the
Commission? If so, how much additicnal time would
the appeal process add?

Any decision authorizing the amendment of a l.cense is
appealable under NRC regulations. These apveals are ally
to the At~mic Safety and Licensing Appeal Board, although
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the Commission regulations can be read as allowing the
Commission to hear the appeal directly. These appeals would
not ordinarily stay the issuance of the license amendment.
Under £7.764 of the Commission's rules, decisions authorizing
operating license amendments are immediately effective
unless good cause i. shown. The Commission's suspension of
the immediate effectiveness rule (Appendix B to 10 CFR Part
2) does not apply to operating license amendment proceedings,

3. Does the sho;ix decision require the NRC to pub-
lish notice of "no significant hazards consideration”
license amendments? If so, how much additional
time would this add to the hearing process? If
not, should notice be reguired?

The Sholly decision does not explicitly require that
NRC publi Pr notice of "no significant hazards considera-
tion® license amendments. The decision clearly points out
that the fourth sentence of Section 189.a of the Atomic
Energy Act explicitly dispensed with the prior notice require-
ment for such amendments. However, the decision alludes to
the possibility that some notice might be required notwith-
standing the clear statutory language.

As the NRC conceded at oral argument,
there may be some type of notice re-
quirement -- although perhaps not 30
days' notice and publication in the
Federal Register -- implicit in the
opportunity to seek judicial review
of determinations of "nc significant
hazards consideration." Moreover,
our decision today does not reach
the guestion of whether some notice
of the NRC's intenticn to amend a
license is regquired under the due
process clause of the Pourteenth
Armendment or the Administrative
Procedure Act notwithstanding a
finding of "no significant hazards
consideration.”

Slip op. at 16, fn. 20.
The four members of court who dissented from the denial

of rehearing en banc rightly criticized this decision-by-
innyendo.
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If the panel meant to imply by this
tantalizing suggestion that notice
and publication were in tact con-
stitutionally required in this case,
we believe it should have made that
point explicitly so that that find-
ing could properly have been the
subject of further review.

This repeated evasive tactic
by some panels of this court has
not gone unnoticed . . ..

Statement on Denial of Rehearing En Banc, slip op. at 12,
fn. 9.

If notice were required, this would extend the hearing
process by whatever period of time was mandated for notice.

As for the gquestion of whether notice should be required,
I fully support the clear direction of Congress in 1962 when
it added the fourth sentence of Section 189.a. PFor this
category of 1i amendments, involving no substantial
safety issues, there is no rational basis for requiring
either notice or prior opportunity for hearing.

4. What NRC actions, other than direct amendment of a
license, constitute a "significant change in the
operation of a nuclear facility.”

It is not at all clear what the Court had in mind when
it stated that:

Congress apparently contemplated that
interested parties would be able to
intervene before any significant change
in the operation of a nuclear facility.

Slip op. at 23. As in the case of the issue raised by the
previous gquestion, the Sholly panel has, in the words of the
four dissenting judges, left us with another "tantalizing
suggestion.”

It is clear that the NRC is continually requesting
licensees to make changes affecting the operation of their
nuclear facilities. These changes include hardware modifica-
tions, procedural changes, new analyses, and additional
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surveillance requirements. The requests come in many forms --
new regulations, orders, bulletins from the Division of
Inspection and Enforcement, and letters from the Division of
Nuclear Reactor Regulation. If the requests to all operating
reactors are totalled, there are certainly many hundreds of
these changes each year. There is, of course, a0 way to
predict which of these changes a court might deem significant.
However, it would not be surprising if a court such as that
which decided Sheolly would set & very low threshhold for

this determination, thus maximizing the number of hearings.

S. To what extent, if an’s, does the court's decision
also affect the NRC's authority to issue immediately
effective amendments or orders which can be justi-
fied on public health and safety or common defense
and security grounds? (i.e., the NRC's emergency
powers) .

The NRC's authority to take immediately effective
action where required tc protect the public health, safety
and interest is based not on Section 189.a of the Atomic
Energy Act, but on Section %(c) of the Administrative Pro-
cedure Act, 5 U.S.C. §558(c). This authority is codified in
NRC rules. 10 CPR §82.202, 2.204. Since the Sholly decision
did not purport to examine NRC's authority under t Adminis-
trative Procedure Act or under these requlations, HRC's
emergency powers are not affected by that decision. As
pointed out in my testimony (p. 14 and fn. 29), the NRC told
the Court of Appeals in its December 10, 1980 Motion to Stay
Issuance of Mandate, that it did not read the decision as
restricting the Conmisaion's authority to issue immediately
effective orders where the public health, safety and interest
80 reyuires.

6. What sort of “"expression of interest” would be
sufficient to constitute a recuest for a hearing”

As in the case of several of the previous guestions, we
are lef* to purzle over cryptic languace in the Sholly
decision. When read by itself, the Sholly language seems to
suggest that "expressions of interest", not a very rigorous
requirement, are encugh to convene a hearing.

In Brooks v. Atomic Ene Comm'n,
476 F.2d 924, 926 (D.C ﬁ: 1973)

(per curiam), this court held that
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expressions of interest may be suf-
ficient to constitute a reauest for
a hearine.

Sholily, slip op. at 19, fn. 25. In fact, the Brooks decision
not adopt any such standard. The only language in
Brooks which seems to relate to this statement in Sholly is

e Brocks "petitioners had already formally expressed
their interest in the continuation or Mi!icnion os the
construction permit by reguesting interventicnh in the section
C [toc 10 CPR Part S0 Appendix D] proceedings . . .." 476

F.2d4 at 927 (emphasis added). The Brooks petitioners "formally
expressed their interest” when they

filed a timely response to this
notice [of opportunity for hearing)
requesting leave to intervene, and
an opportunity for hearing, with
respect to both the continuation,
rodification, or termination of the
construction permits and the issu-
ance of the facility operating
licenses.

476 F.24 at 925-26. In other words, the “expression of
interest” in Brooks was no less than a routine request for
hearing submitted in response to a routine notice of oppertunity
for hearing. Thus, the Sholly decision seems to be trying

to create new procedural rules by misreading the Brooks
decision. mn=s o g

If “expressions of interest” are intended to reach any
showing of “continued interest in -- and opposition to -~
the actions of the MRC" relating to a particular facility,
S‘hcll*. slip op. at 19, fn. 25, then virtually anything can
constitute a request for a hearing. As the four dissenters
peinted ocut,

By finding such facts to constitute
a hearing request, the r curiam
opinion has virtually r% out of
the statute the requirement that a
hearing be requested.

Statement on Denial of Rehearing En Banc, slip op. at 10-11.
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At the very least, the lly decision's language, on a
matter which the court admitted "was not argued by the
parties”, slip op. at 19, fn. 25, raises questions about
existing Commission regquirements. The lancuage is all the
more puzzling since it is at odds with an earlier decision
by the Court of Appeals, RP1 v. Atconmic Ene Commission,
502 F.24 424 (D.C. Cir. 1374), .Wrr—'ﬁm. on whic [Ty dia
not ever cite. In BP1, the court interpreted Section 18%.a
as permitting the Commission to specify what a "request” for
a hearing must include. The Sholly language simply ignored
the well-reasoned holding in BPI.

While legislative correction may not be recuired of the
dictum in Sholly that continued interest in and opposition
to a facil constitutes a request for hearing, especially
in view of the explicit holding in BPI, it would not be
inappropriate for Congress to point out that the BPI inter-
protation is the appropriate reading of Section 188.a.

7. To what extent, if any, will the 1ly decision
affect those extracordinary situations, such as the
™I-2 cleanup, where the degree of NRC involvement,
particularly in the area of approving actions to be
taken, is much greater?

It is highly likely that the Sholly decision would have
a major impact on the ™I-2 cleanup a will result in
further delaying its completion. In large part this is due
to the very detailed Technical ESpecificati nas which now
govern activities at TMI-2. NURPG-0432, %' (ee Mile Island
Nuclear Station Unit 2 Technical Specifica .ons, Appendix
"A". These requirements. issued in Pebrua vy 1980, were
obviously written before the details of the TMI-2 recovery
pmzn- were known. And they will certai- need to be
modified during the course of the recover eafforts. Fven

recovery operations are still at 2: early stage, the

T™I-2 license and the Technical Specificu .ions have already
been amended 2 number of times since th- lew Te._anical
Specifications were issued. Other amerdmaent requests are
pending. It is anticipated that many .f the changes which
will be needed in the future, like tbose already issued,
will be accompanied by “no significent hazards consider-
ation” findings. See, e.g., Notice of Issuance of Amendment
to Pacility Operating License, 46 ‘ed. leq. 11747 (February
10, 1981) (reservation of waste water tainkage for TMI-2
rather than TMI-1).
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We would assume that hearings would be requested on at
least some of these changes. In this connection, it is
worth noting that four separate hearing requests were filed
in connection with the adoption of the February, 198C Tech-
nical Specifications. Any hearing would necessarily delay
the effectiveness of an amendment. And amendments will
certainly be needed at many points during the cleanup.
Therefore, the Sholly decision will clearly delay the cleanup
process.

8. Where the MRC is unable to arrange for amendment
of a license sufficiently far in advance to avoid
an unnecessary shutdown, as in the case of a
refueling, what are the potential consequences of
the Sholly regyuirement t a hearing be held
prior to plant restart?

This information is set forth in the Affidavit of Roger
§. Boyd, dated December 3, 1980, attached as Fxhibit A to
Metropolitan Edison Company's Petition for Rehearing and
Suggestion for Rehearing I'n Banc, and is summarized in my
written testimony at pages J-4.

I hope that these answers are helpful in your consider-
ation of the Shelly case. 1 would be happy to furnish any
additional i formation that would assist you in these efforts.

Sincerely,
< /SJG-ua_
Fd Siliberg

JES/2E



NUCLEAR POWERPLANT LICENSING DELAYS
AND THE IMPACT OF THE SHOLLY v. NRC DE-
CISION

TUESDAY, MARCH 31, 1951

U.S. SENATE,
CoMMITTEE ON ENVIRONMENT AND PusLic WoORKS,
SuscoMMITTEE ON NUCLEAR REGULATION,
Washington, D.C

The subcommittee met at 9:15 am., in room 4200, Dirksen
Senate Office Building, Hon. Alan K. Simpson (chairman) presid-

Zziruent Senators Simpson, Domenici, Symms, Stafford, and
rt.

OPENING STATEMENT OF HON. ALAN K. SIMPSON, Us.
SENATOR FROM THE STATE OF WYOMINCG

Senator Simrson. Well, 1 do apologize. I think it was just one of
those days in Washington when everyone came to work, which is
extraordinary because I left at 8:15. | owe you an apology and
convey that.

I think it appropriate to just make a comment, | am sure that
our prayers wing out to our President and to Jim Brady today and
agent McCarthy and officer Delahanty. God bless them and their
families and love them.

We meet today to continue hearings on these two important
issues regarding the latory process. The first of these is the
projected delay in the NRC issuance of operating license for plants
that are expected to be completed within the next several years.
The second of course is the impact of the November 19, 1980,
decision of the U.S. Court of Appeals for the District of Columbia
Circuit in the Sholly v. NRC.

As | pointed out especially to you at the table on previous occa-
sions, t gwmg delays in nuclearpower plant licensing are a
matter of p concern and some frustration to me. When the
Commission last appeared before this committee it projected that
of the 13 plants expected to be completed in 1981 and 1982, 12
plants would likely experience licensing delays totaling some 90
months. Subsequent reports from the Commission now indicate
some improvement for several of these plants, totaling reduction of
about 20 of the original 90 months of projected delay. That is due
to the increased NRC staff work already in progress but those
reports have also indicated potential licensing delays for a number
of other plants expected to be completed in 19%3 and beyond.

(133)
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During the past month the Commission has taken a number of
actions intended to address the licensing delay problem. At least
some NRC staff resources have been redirw:tej to the work of the
licensing caseload. The Commission has held several meetings to
explore these various options for administrative and legislative
action to expedite the licensing progress and process. Those options
have been set forth in a report to the Congress submitted earlier
this month.

The Commission has also of course submitted a legislative pro-
posal that would authorize the Commission to permit interim oper-
ation of new nuclear plants upon a determination that, one, such
action is necessary and in the public interest in order to avoid the
consequences of unnecessary delay in the operation of the plant;
and two, that in all respects other than the completion of the
hearing the requirements of the Atomic Energy Act are met. Inter-
im operation under the Commission's proposal would be limited to
not more than 5 percent of full power and the Commission's inter-
im operation authority would expire at the end of 1983. In addition
to these measures the Commission has issued for brief public com-
ment a series gi‘r;rop»ed changes to its rules of practice that are
intended to expedite the licensing hearing for these plants. A pro-
posed rule has also been issued to incorporate post- changes to
the Commission’s requirements for construction permits, merging
those changes into the NRC regulation.

The witnesses here last week provided widely differing views on
the actions taken thus far by the Commission as well as on the
other options identified by the Commission to assist in addressing
the licensing delay problem. Some witnesses are of the view that
much greater commitment of staff resources to licensing and broad-
er NRC discretion to permit interim operation of these plants at
power levels above 5 percent are needed in order to deal eg'ectively
with the license delay problem. Other witnesses argued that the
Commission’s legislative proposal, even as presented, and portions
of its proposed rule on hearing procedures represent an unneces-
sary infringement on the public's opportunity to participate and
the NRC licensing proceedings may not result in shorter licensing
time. So, of course, that issue of public participation is a very key
thing that I believe must be preserved at each instance.

So, our hearing today should provide an opportunity to explore
with you members of the Commission both the extent to which
these various measures can be expected to reduce the anticipated
licensing delays, and the likely impacts these measures will have
on other activities of the agency and upon opportunities for public
participation in the licensing process. And, of course, we will exam-
ine here this morning the impact of the recent Sholly decision
which held, of course, that the NRC may not issue a license amend-
ment even if there is "no significant hazards consideration” until
the completion of any questioned hearing. The Commission in its

ropoae(r legislation to overturn the Sholly decision argued that if

earings are requested in many of these cases, “there is the pros-
pect of curtailment of nuclear plant operation for reasons unrelat-
ed to protecting the public safety.”

The Commission also contends that a series of such hearin,
would “severely tax the already strained resources of the Commis-
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sion's staff and divert its attention from more pressing matters.”
So there are serious concerns as well and we look forward to
d.ixu-inf with the Commission the NRC legislative proposal on
the Sholly decision during the hearing this morning, and we are
fortunate indeed to have ull of the members of the NRC with us
this morning. Senators Hart and Symms will be here shortly and |
will place their statements in the record at this point.

STATEMENT OF HON. GARY HART, U.S. SENATOR FROM THE
STATE OF COLORADO

Senator Hart. Mr. Chairman, I want to commend you again for
the effective leadership you have shown 2s chairman of this sub-
committee and for your willingness to explore several diffficult
issues that have emerged from the shadows of the Three Mile
Island accident. We are addressing one such issue today. I would
frame the issue as follows: Whether unnecessary delays in the
NRC's licensing process will prevent the NRC from disposing of an

arating license application prior to, or within a reasonable time

r, completion of construction on the powerplant.

Before we hear from the Commission on this issue, I want to
make three comments. First, | am concerned that inefficient use of
available staff and resources, in addition to the general inadequacy
of resources, has resulted in unnecessary delays in license applica-
tion reviews and in additional costs to ratepayers. The lack of
resources stems, in large garl from the overall limits on Federal
mding that affect the NRC as well as the rest of the Federal

rnment. It seems unlikely the Congress will remove those
limits, at least while the current economic climate prevails. The
Congress can, however, do something about the inefficient alloca-
tion of available resources within the NRC, and | will consider
carefully any proposal to improve the efficiency of the licensing

process.

At the same time, however, the two legislative proposals submit
ted by the NRC—oune to overturn the decision in the Sholly case,
the other to grant the NRC interim licensing authority—seem for
the first time to inject economic factors into the NRC's licensing
process. Since the beginning of the U.S. commercial nuclear power
g)ogram, the NRC and its predecessor agency. the Atomic nerfy

mmission, have had a clear statutory mandate to protect “public
health and safety, and the common defense and security.” Now, the
NRC has asked the Congress to enact legislation that would broad-
en this mandate to include protection of the “public interest.”

The phrase “public interest” is like a chameleon—its definition
changes to suit the issues of the moment. It could mean anything
to anybodg. The subcommittee should scrutinize the two NRC pro-

and determine whether the phrase “public interest” lends
itself to an unchanging, consistently applicable definition. If not,
we should reject it.

The public interest rresumably includes economic considerations,
such as the additional costs to the ratepayer if a completed plant
stands idle or, perhaps, even the financial consequences to the
nuclear industry if the public perceives ertensive licensing review
as an indication of the uncertainty over the safety of nuclear
powerplants. | am concerned that legislation permitting the NRC
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out Mr. Chairman, but progress does not yet seem to be assured. |
have several concerns here.

First, although many ible changes to the licensing process
have been identified by Commission, it appears that few of the
decisions needed to move ahead with these changes have yet been
made by the Commission. Until those decisions are made, the
somewhat optimistic projections of reductions in these delays may
not take place.

Second, the low-power testing restriction in the Commission's
legislative p:ayoul for interim operating authority may unduly
restrict the effectiveness of the proposal in actually reducing the
present licensing delays.

With respect to the Sholly decision, it appears that the Court's
decision would require that NRC hold hear: before instituting
even the most trivial and technical ty of license amendments
simply because a hearing is requested. I am concerned that such a
requirement stands as an open invitation to those who might seek
to use the hearing requirement as a means to hinder or halt
operation of plants for nonsafety reasons.

M:. Chairman, I look forward to hearing the views of the com-
missioners on these issues.

Senator SimpsonN. Without further ado, I believe Chairman Hen-
drie, vou have a statement on behalf of the Commission.

STATEMENT OF JOSEPH M. HENDRIE, CHAIRMAN, NUCLEAR
REGULATORY COMMISSION, ACCOMPANIED BY VICTOR Gl
LINSKY, COMMISSIONER: PETER A. BRADFORD, COMMISSION.
ER: AND JOHN F. AHEARNE, COMMISSIONER

Mr. Henorie. Yes, Mr. Chairman, | do. Thank you very much.

We are pleased to be here with you today to urge enactment of
two pieces of pro‘paed legislation. The first of these is an amend-
ment to section 19%(a) of the Atomic Energy Act to overturn the
principal adverse ruling in the recent decision of the US. Court of
Agpeala for the District of Columbia Circuit in Sholly v. NRC,
which you have referred to. That proposal was submitted to you by
letter of March 11 and | ask that the letter and the supporting
memorandum be included in the record

The second pro | which was submitted by letter on March 1%
would authorize the Commission to issue an interim license for low
power operation and testing in advance of any required hearing.
Again | would ask that the letter be included in the record.

??gﬁr Simpson. Without objection it is so ordered. [See pp. 153
an ;

Mr. Henorie. | would like to discuss these two legislative propos-
als in turn, drawing principally from the prepared statement that |
brought down today. In order to have all the glorious prose of that
statement here in the record, | might ask that it just go in as a
chunk, Mr. Chairman, and | will divert from it occasionally as we
go along here

Senator Simpson. Without objection it will be. [See p. 170]

Mr. Henprie. With regard to the proposed legislation on licens-
ing amendments involving no significant hazards consideration,
that is the Sholly legislation, the situation that requires it is that a
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three-judge panel in the District of Columbia circuit has ruled,
erroneously in our view, that:

The Commussion must hold a prior hearing on demand from any interested person
before it can issue any license amendment, even if that amendment involves no

significant hazards consideration.
Now that phrase went into the law in section 18%a) back in 1962
when the Congress enacted some amendments to the Atomic
Ene Act. Their specific purpose as we understood it was to allow
the Commission to act on matters that had no significant hazards '
consideration, to amend a license for such actions, without requir-
ing the completion of a prior hearing when it was requested, if one

was X

'n::‘})istrict of Columbia circuit presumes in Sholly to tell us
that we are wrong. I understand that a copy of the court’s original
decision as well as a copy of the recent statement of the four judges
of the circuit bench who disagreed with the majority on a rehear-
ing petition was supplied to you and I would expect that would
make a useful object for the record as well.’

The Solicitor General has filed a retition to the Supreme Court
to take the case up and we will supply that to you too if we haven't
already.

Whi{e we certainly believe that our view of the law is correct,
whether or not the Supreme Court will take the case and whether
we will ultimately prevail is uncertain. In any event that is a year
or more away. In the meantime the Shollv decision raises the
potential for real havoc with the regulatory process, and that is
w}’xﬁ,we seek legislation at this time.

e main problem with the Sholly decision for us is that the
| ruling is that NRC must hold a hearing on request before it can act
| on an amendment involving no significant hazards consideration.
\
\

Now obviously if we do have an amendment that does involve a
significant hazards consideration, then we agree that a hearing
must be offered and if requested it must be held before we act on
it. But we are dealing here with a class of amendments that
involve no safety questions in our view of any significance.
Now our practice is and our rules uire that if the hearing is
| held it's an adjudicatory hearing 8r:3 we seem unable to get
| through those things in much less than a year. | suppose on a
fairly low key amendment you might manage it in 6 months if the
people who wanted the hearing gdn't litigate too fiercely. But if
| they do, why you are looking at a process that can run a year or
| more.
| The practical effect of the cou *'s ruling is really to make it .
| uestionable whether we can contin = to regulate in a sensible way
the operating reactors that are out tr. »e. Over the past 4 years we
| have issued something like 1,600 amenu nents to operating licenses
based on a determination that no signific int hazards consideration
was involved Over the past few months we would have had 20
plants out of the 70 or so with operating lict 1se down for indefinite
periods of time if this ruling had been operative
And they would have been down for reasons which have little or
nothing to do with safety in our view The large number of license

"The materisls referred to have been received and are retained in the committee files
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amendment actions of this kind which the Commission must act
upon each r, something like 400 a year, comes about because of
the kind of detailed license that we prescribe for these plants. A
license like the one that the court looked at in the Sholly case for
instance is hundreds of pages long, highly detailed technical speci-
fications. Any changes anywhere in those hundreds of pages is
considered a license amendment, and you just run a number of
those every vear. A refueling for instance, the composition of the
core changes slightly with the fresh fuel that is added, shuffling of
the old fuel, the technical specifications may contain say for in-
stance some flux ratio to limit operation to a safe region, and the
ratio may be 1.17 in the current license. You refuel, you do the
same calculation and find in a perfectly straightforward manner
the ratio should be 1.15 for the next operating cycle. That is a
license amendment. It is not a safety consideration, there is no
significant hazards consideration involved but under the Sholly
decision you would have to have a hearing—if anybody doesn't like
the plant, they may request a hearing and you can litigate 1.15
from 1.17 for a year or more, together with all of the other issues
that a clever counsel can bring into the case to extend it.

It is a result, the court decision 1s a result which upsets 20 years
of standard practice and acceptance throughout the business in
terms of interpretation of the legislation, and is going to leave us if
it stands darn near unable to operate. We just don't believe that
the Congress intended nuclear regulation and the operation of
these powergleants to be subject to unpredictable interruptions
every time the NRC receives a hearing request on a matter that
doesn't have much to do with safety.

If that is the case, then we can't have this industry aad if you
apply the same rule anyplace else | would suggest in this society
vou can't have any other industry either. Yet such consequences
are plainly possible under the court’s ruling. Of course we don't
know how many hearing requests we will get if the ruling stands
but the court’s opinion clearly provides an incentive for such rul-
ings and for people with some reason not to like their local power-
plant it is a tool to be used to keep it shut down.

Another option that we might take to try to get out of the
situation is to take all those license documents, detailed technical
specifications and say well, we now declare those not to be the
license, the license is a piece of paper that just says “Smith Power
Co. you can operate this powerplant,” and that is the only thing
that is the real license. Well in that case we wouldn’t amend it
ve(r)ynoﬂen I will agree and this wouldn't be a problem.

the other hand we would also lose enforceability of all of
those detailed technical specifications that we now pro for a
plant and that we think are useful in closely defining the accept-
able limits of operation of the plant, and thus in our view encour-
aging safe operation.

N w what we vould propose in the amendment here to deal with
the Siolly case is simply to amend section 189 of the Atomic
Energy Act w make it clear that the Commission may in fact issue
a license amendment which involves no significant hazards consid-
eration and to do it without first holding a hearing. It would also
clarify section 1%9 in the sense that it would make clear that the
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act does not limit the NRC's authority, or that section doesn't limit
the NRC's authority to take immediate action by amendment or
order to tect the public health and safety and interest or the
common defense and security.

I would like to note on Commissioner Gilinsky's behalf that he
would prefer the standard to be limited to public health and safety.
He believes the addition of public interest tends to broaden NRC
authority and that his language of public health and
safety more precisely reflects the standard NRC actually employs.
But the Commission unanimously believes that the legisl tion is
needed to overturn the adverse efgect.s of the Sholly decision on our
ability to regulate nuclear energy.

So me turn now to the second piece, because there is another
area in which we find we have to come to you for legislative help
with the problem we have. The second piece of legiif:t'ion is that
asking that we be given authority to issue an interim operating
license for fuel loading and low power operation testing. This piece
of legislation is a temporary cure for an extraordinary and we
hope, temporary situation, namely the licensing bind that we have
found ourselves in after Three Mile Island, the delays you have
already referred to, Mr. Chairman.

As you know, we can't issue an operating license under the
Atomic Energy Act unless we have completed a hearing if there
has been a request for a hearing from any person whose interest
may be affected. In the past we have managed to keep the reviews
coming along at a rate that a hearing could be held f requested
and the plant still would not be completed, construction would not
be completed, the hearing would come to an end, an initial decision
would issue about the same time or before completion of the con-
struction, so we managed to keep the licensing process, however
I it may have taken for the operating license stage, it wasn't
holding anything up in terms of the ability of the plant to go ahead
and operate.

Now however, after Three Mile Island we have gotten ourselves
into a situation where there are a group of about a dozen plants
that are either now in hearing or are about to go into hearing in
the coming months and in spite of the things that we are trying to
do within our rreaent authority to reduce the delays that seem
sure to occur, | think it is clear that we simply don't have the
camility to relieve the delays for all of those months.

public interest impact of those delays has been discussed
pretty extensively and for whatever one thinks of such points as to
where the interest cha should lie, it is clear that quite apart
from those arguments the costs to consumers of these delays are
going to be verv, very large, in the order of tens of millions of
ollars a montk in many cases.

Now the precposed amendment that we bring to you to aid in this
situation would allow the Commission if it finds such action is
necessary and in the public interest in order to avoid the conse-
quences of unnecessary delay in the operation of a completed plant
to issue an interim operating license authorizing fuel loading and
low power operation and testing in advance of the conduct or
completion of any required hearing. In all other respects except the
completion of the hearing the reguirements of the Commission
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would have to be met. That is the public health and safety require-
ments would have to be met, the common defense and security
requirements, the environmental findings, and then we would have
to make a finding that it is in the public interest to avoid the
unnecessary delay that might otherwise occur. Furthermore, what-
ever hearing was requested would still be held and any terms and
conditions deriving from that hearing ould certainly apply to the
plant when the hearing was complete-

The pro amendment would s .nply allow us to issue a li-
cense for the operators of the plant to go ahead and load fuel into
it. They could then do the zero power testing, move on to low
power testing and get at least that much of the operation, the
startup ration of the plant underway before the hearing was
comple We think that it would be reasonable to limit the appli-
cation of this sort of temporary cure to the group of plants which
appear to be impacted under our current schedules, and we put a
termination date then on this authority of the end of 1983 That
covers the group of a dozen plus a few months' latitude after that,
depending on wr\en Congress might act on this bill.

ow the gain from the legislation is obviously going to depend a
little bit on the individual case. My own assessment is that it is
worth an absolute minimum of 2 months in the operation of a
plant because | don't see how you can get through the work that
would be authorized under this iegislation in less than 2 months.
My guess is that for most plants it would be more like 3 months.
And then you may save a great deal more time in any given case
because inevitably if you start up operations, as you go from one
level to another you will find things out about the plant that you
really couldn't test until you reac that level of progression in
the startup. And if you come along and you start your 5 percent
testing and you discover something that you didn't know before,
that you have to take out valves or put new seats in them or
whatever, that is it is going to have to go back to the manufacturer
and will take a couple months, this provision could save you that
time by getting you started on that process that much earlier. So
there is the opportunity for really substantial time saving here.

We think that, speaking for the collegial body we have come
forward with this proposal with a 5-percent limit, 5 percent of
normal full-power limit on it, on the basis that that limitation to
low power together with the termination at the end of 1983 so it
just covers this group of plants represents really a minimal intru-
sion on our normal review, licensing, and hearing process. We
recognize it is in fact an intrusion because in cases where it is
applied why you are letting the plant go ahead to these low power
things before you have completed the hearing But it is my view in
this situation the alternative is consumer costs that are going to be
very high.

I should note that my colleague, Commissioner Ahearne, while
he supports this low power interim licensing at this time, thinks
that full power interim licensing may be necessary if significant
improvements aren’t made in the reactor licensing process. In par-
ticular Commissioner Ahearne believes the Commission should
direct the licensing boards to decide only issues of substance that
have been raised by the parties and manage the proceedings with a

o323 08l -—18
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strong hand. He recommends raising the threshold for admitted
contentions and limiting the sua sponte authority of the boards,
and without such ¢ he feels that at some time in the future
we are likely to be back here requesting full power interim licens-
ing authority.
should add my own comment that first the proposition from the

Commission which we all support for the low power interim licens-
m authority I think is a very important one and will have a very

uable saving, very large savings to consumers. For myself |
would have been willing—and am willing—to ask for interim au-
thority for full power operation, having in mind that my best guess
is that out of the group of plants we talked about there are only
about six which would need that, and the number might be a
couple smaller than that. But I think there is a sort of hardest hit
froup within the dozen or so for which even if low power interim
i ing authority will not keep them from having substantial
delays and the people who buy their electricity will incur substan-
tial additional cost.

Mr. Chairman, | thank you very much for your time and atten-
tion here and we would be glad to answer questions as we can,

Senator Simpson. | thank you very much, Chairman Hendrie If
any member of the Commission would like to comment briefly,
very briefly, then we will get into questions and you can each
ru?oq’d if you so desire.

es’
Mr. Braprorp. [ do have a brief comment, Senator.
Senator SiMpsoN. Please proceed.

STATEMENT OF PETER A. BRADFORD

Mr. Braproro. I do support the interim 5-percent licensing meas-
ure and p so-called Sholly amendment procedure before you
y, and I join in the written Commission statement on those
points. | want, however, to take a moment though to speak on the
importance of the hearing process itself, and to respond briefly to
the question why we undertake these time-consuming inguiries
that are sometimes imprecise and often expensive. If we are to
tamper with hearings without doing violence to their purposc and
their benefits, real and potential, we must remind curselv<s just
what the purposes and benefits are

The fact is that nuclear power is a uniquely favored industry in
terms of its relationship to local fears and concerns. All of the
openthﬁ”planu and all of the plants whose delay we are con-
cerned ut today were exempted by the preemptive sections of
the Atomic Energy Act from any sort of State or local regulation of
a radiation hazard that could force the plant’s neighbors to evacu-
ate their homes or that could in the most unlikely case, render the
homes uninhabitable for decades.

In terms of basic American tradition of State and local govern-
ment, this was a breathtakingly radical step, one that could prob-
ably only have been taken in an era in which public faith in the
benign omniscience of the Federal Government ran much higher
than it does today.

Furthermore, as if present concerns weren't enough, the two-step
licensing process postponed the hearing of many serious safety
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questions until the operating license hearings, after the plant was
already built and an immense financial and social commitment
made to its operation. While even the more enlightened representa-
tives of the industry would prefer more thorough construction
permit hearings today, the fact is that the historic process was set
up to suit the needs of the rapidly developing technology, and the
pﬂnu in the operating license hearings y received construction
permit reviews that were not only pre-Three Mile Island. but were
often the Atomic Energy Commission’s equivalent to a lick and a

promise.
Against this bnch. the NRC hearin# process can be under-
stood as the Federal side of two bargains. First, all effective State
and local scrutiny of radiation hazard was preempted, but those
concerns could be raised and examined in depth in Federal hear-
ings. Second, plants could be built on the basis of relatively flimsy
construction permit reviews on the understanding that at least the
operating license hearing and review will be thorough. While the
proposal before you today can be reconciled with these commit-
ments, others now under discussion in the Commission and in the

of the Congress would go back on both of these commitments

v making the hearing process even more of a sham in terms of
effective safety review than it may be considered today.

We look to public hearings to serve two purposes. They should

ide a strong and skeptical independent check on the NRC's
internal reviews, and they provide the only avenue for citizens to
resolve concerns about a new and serious hazard being introduced
into their communities. When we talk of streamlining them, we
mu:td keep these purposes and the bargains that underlie them in
mind.

To curtail discovery or to limit contentions or to impair the
boards abilities to inquire into serious safety concerns is to break
this bargain. To seek to preempt hearing rights through sweeping
rulemaking action is equally unfair unless the Commission is not
only empowered but instructed to assure that skeptical public
voices are effectively heard from during rulemaking procedures.

As you proceed to consider changes to our process beyond those
presented in the Commission testimony, | urge that you keep in
mind that the need for serious public concerns to be effectively
heard is every bit as urgent as the need to issue a few more
licenses per year. Without this balance, both the public’s confi-
dence in nuclear power and the thoroughness of our own licensing
reviews can only go downhill.

Senator Simpson. Thank you very much. | assure you we will
ke&) in mind those concerns.

ell, the February report to Congress on the expected licemi:g
delays projected an improvement for several of the plants ex
to be completed in 19581 and 1982, and a total improvement for the
12 impacted plants of some 20 months. Now your next report is due
today, is that correct” | think that is so.

Mr. Henorie Let me look over my shoulder and see if the
keepers of the report are here

Senator Simpson. Check with the keepers of the report. That
would be fine
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Mr. Henorik. | see nods back there, Mr. Chairman. | take it that
it is indeed due today.

Senator SiMPSON. éould the nod be converted to figures” Can you
tell me what your forecasts are for this month?

Mr. Henorie. I think I can do that at least in a rough way
because | am not unaware of what has been circulating in drafts.
or the group of plants, the ones we call the impacted plants, the
for which delays a likely, the group to get operating
from now until mid-to-late 1982, that group of a dozen, the
is due todag.mll not show any particularly useful

uled dates. In fact [ think they don't s any
ion dates at all.
that is that the potential time savings from some
measures under consideration by the Commission will not
been worked out yet into this set of schedules, in particular
most of these cases are already apparent in terms of the
individual characteristics of the issues. In order to make decent
schedules one needs to know at what time a Commission action
will become effective, if we take an action, and so the schedulers
have not feit able for this group of plants to include these things in

1ji
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yet.

So if you look at the February report I think you are very close
to, with maybe a couple exceptions you are very close to having the
current table. However that current table will indeed change as we
come to grips with some of this assortment of things that we have
under consideration that we have written you about. We have had
a long series of meetings on these subjects, as a matter of fact we
have another one up this afternoon, and we will be getting back to
these things, seeing what the sentimen* of the Commissioners is on
various points.

Senator Simpson. We will be looking forward to those forecasts
because that is our only way of determining whether these admin-
istrative changes are beini made.

Could you summarize briefly what actions you have taken to
redirect "s staff resources to the licensing casework, specifical-
ly, I think I would appreciate knowing how many people are now
performing work on operating license reviews, on construction
permit reviews. Of those how many have been redirected from
other efforts, what were those efforts, and what will be the impact
of this action upon those other functions?

Mr. Henorie. We have had a discussion with staff a couple
weeks ago, Mr. Chairman. On the basis of schedules which were
then being used, it looked like we needed to shift something like
125 additional professionals into the licensing activity, and some-
thing like $5 million this year and $7.5 or fﬁ million next fiscal
year to add to the forces that had already been programed into
those areas in the base budget.

Now this additional increment of staff resource and people and
funds was calculated on the basis of trying to meet applicant

ions of completion dates for plants in 1983 and after that

re is some question about whether those were exactly the right

dates and we are working with applicants where we disagree on

completion dates to see what the best date to use is for resource
scheduling purposes.
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We haven't then committed the whole 125 people and additional
funds, all of the funds to NRR. What we have told the Executive
Director and Mr. Denton to do is to start moving people into the
effort to cover about half, to get about half-way because the differ-
ence in apparent need for forces between our dates and applicant
dates was just about half of this force. So we have started to
implement those staff redeployments but they don’t go all the way
to the full number that we are projecting here on one set of
assumptions. We are trying to find out if that is the best set of
assumptions to work on.

What [ would like to do now is turn and ask Mr. Dircks and Mr.
Denton and Mr. Bickwit, singly or jointly to supplement my scat-
tered summary and to bring you up- te as to where we are.

Senator Simpson. If they could, I would appreciate that, and also
perhaps they would respond not onl{‘to the issue of redirecting of
resources but reassignment of other NRC staff members to work on
operating license and construction permits and what has tran-
spired with regard to that. Please, if they would.

Mr. Dircks. | would start off by sﬁyingehow we move people from
other activities in the agency into Mr. Denton’s office and he could
pick up how he is assigning those people within his office, if that is
satisfactory.

Senator Simpson. That is satisfactory. | would appreciate your
doing that.

Mr. Dircks. We made a proposal to the Commission several
weeks ago to move the equivalent of 125 professional staff into the
licensing process. When | say the equivalent, we are talking about
not only moving people from one part of the agency to the other,
we are talking about movinﬁ projects from the impacted licensing
office to other offices to make more people available for Mr. Den-
ton's work.

We have not gone all the wai with that proposal because the
Commission doesn't want to look at impacts as we go along. We
have some 30 additional people in the process of moving to Mr.
Denton's office because we picked up some economy in staffi
when the Commission approved, the merger of the Office of Stan
ards and the Office of Research, and we were able to pick up some
additional positions in that respect.

We are also looking at the new hires that are now coming into
the agency as a result of the lifting of the personnel freeze, and we
are diverting those ple. where qualified into the licensing rroc
ess We are also talking about contracting out some parts of the
technical reviews to laboratories which have the skills that we
need. I think as Mr. Denton will get into, we are not only limited
in staff numbers, we are limited in terms of skills and discipline.
Some of these skills represent bottlenecks in the process and we
are looking around at outside agencies and outside facilities to
supply those skills to us

e are talking also about moving funds around, to the extent we
can, to allow the contracti:f out of work—not only the parts of the
licensing review or the analyses that go into the licensing review—
but also work that had ordinarily been carried out by the Reactor
Regulation Office. We are talking, in terms of fiscal 1981, about
approximately $2 to $3 million of funds that we could possibly
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reprogram into this activity, and we are also talking, in terms of
additional 1982 funds and when we can pin down those funds more
exactly we will be coming back to the Commission and to the
Congress to ask for a new program

I think with that point, Mr. Chairman, | will let Mr. Denton say
how he is reallocating those within his office.

Senator Simpson. | would appreciate your comments on that, Mr.
Denton. And thank you, Mr. Dircks.

Mr. Denton. Our basis for reallocation assumes that we will be
able to maintain or improve the schedules that were in the Febru-
ary report to Congress and avoid all delays to the plants in 1983
So that was how we arrived at what sort of resources were neces-
sary to achieve those objectives. About R0 percent of the realloca-
tion is coming within the office that | have and about 20 percent of
the resources are coming in from the outside We have mandatory
overtime, for example, in the pay period the staff was working
about 12 percent overtime. The hiriw freeze is lifted so we expect
to be able to hire up to ceiling We are farming out, through
contractual assistance, as much of the operating reactor work as
we can. We are farming out technical assistance and resolving
unresolved safety issues and generic issues to the extent we can
and taking those people in who would be working on reactors and
assigning them to case work. We are deferring about 10 man-years
of effort all together, things that just won't get done. These are our
lowest priority activities, they are ones we feel comfortable defer-
ring during this crunch. They are things we want w do some day
but they don’t have to be done today The other offices have agreed
to take on some items they are uniquely suited to do being out in
the plants themselves. So over all we are trying to find the equ
lent of 125 man-years but it is coming in at a slow rate. The items
that we defer make people immediately available. People being
transferred in become immediately available. Spending the dollars
transferring responsibility though is slow. So far though we have
been able to maintain the schedules that we gave in February.

I can go into more details on how we split it down but | think
the key is we are actually deferring very little of the activity that
had been scheduled, and none of what | consider essential safety
activity. We are getting those jobs done through contractual dollars
or through other offices.

Senator Simpson. So you feel very atrongliv‘ that you are not
ginging on anything that would have anything to do with the
lic health and safety?

r. DEnton. We are not cutting back at all on unresolved safety
issues—the TMI acticn plan items—and | concur in the statement
(vou made, that we are not cutting back on essential safety activity

e have included in this budget the staff we need to process the
expected remaining construction permit applications that are still
awaiting final Commission decision. We also budgeted for a lot of
u ing workloads that are not normally very visible—a number
of license renewals coming up for research reactors, the Indian
Point hearing coming up—so it is not just budgeting for the OL
workload. We are trying to project the total number of activities
that we might be involved in over the next month
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One interesting number, by the end of the year there could be as
many as 60 hearings thot we had been involved in in one form or
an r, either OL's or spent fuel pool ameadments or license
renewals. So it is a potentially large amount of work that we have
to do over the next few years to handle all of those plus process
expeditiously all the OL applications.

nator SimpsoN. What further improvements beyond those pre-
dicted in your February report to Congress can we expect from
further NRC staff increases on this licensing casework, both for the
plants to be completed in 1981 and 1982 and those to be completed
in 1983 and beyond? What further improvements do you see
beyond those predicted in the February report”
r. Hexorie. The reallocation, redeployment of staff resources,
Mr. Chairman, has its main effect on the longer term problem. The
roblem kind of comes in two pieces, the short-term problem, the
ong-term problem. The short-term problem is a group of plants,
about a dozen of them that come up for completion in the next
Len roughly, where we are simply behind because of Three Mile
land, behind by uButo a year or more, maybe even a year-and-a-
half in some cases. But as we look at schedules for plants that will
be completed in 1983, 1984 and on out, we find that if we don't
move now to put more staff resources than we thought, say, last
fall when we made up the budget we are now considering, on those
cases and redeploy now, why we won't bring those cases along in a
timely way and they in turn will begin in due time to show that
no, we are not going to complete the licensing process until after
construction is e. So if we don't act now we are ‘ust going to
propegate this impact problem on down the line in the future
ow we don't want to do that The agency has always in the
past, for however much we have beer criticized for being slow
moving in hearings we have at least managed to do rating
license reviews and hearings, in a timely way, and we our
license decisions ready to go when plants were done and could use
them. And we want to get back to that situation.

Now the stafl reallocations then are primarily to deal with that
long-term problem There is some help but only a limited amount
for cases that are already in hearing, the short-term cases, the ones
already in hearing. The bulk of the staff review work, preparation
of the safety evaluation reports, the supplements, the ACRS
review, all of that is already done so there is no way you could
double the forces and get back any time on it.

With regard to the long-term plants then, the scheduling im-
provements that we project, and | think not unreasonably project,
are that we simplﬁ aren t going to have any delay out in 1953, 19584
and beyond. It's the aim of our present r«{eploymem efforts to get
to that situation so that—] am not quite sure, it seems to me the
February report shows delays out——
lsgfar. AHEARNE. But it just covered 1952 It picked up a little in

Mr. Hexorie If we hadn't done the redeployment our in-house
schedule suggested we were going to be in deep trouble. So the
redefloyment is to put us in a position so we don’t have this
problem past the immediate group of plants
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Senator Simpson. That is in essence what | was inquiring of and
Harold Denton addressed. You have pulled it back together for me.
About when we see the corrective action taken on the impact of
plants in the present and in doing that and reallocation and reas-
signment we will have effectively then reached a point that thos~
long-term plants 1983 and beyond will not suffer the same deficien-
cies and delays that have been suffered at the present time.

Mr. Henprie. That is correct, barring obviously in any given case
some vntold circumstances that we just don’t anticipate.

Senator Simpson. | might ask Commissioner Bradford, since you
and I have discussed this, are you concerned about this redirection
g. staff? You had indicated to me previously your concern about

t.

Mr. Braprorp. Yes, | am, and I remain concerned about it. One
of the virtues of the proposed interim 5 percent operating license is
it seems to me it relieves some of the pressure to solve the problem
exclusively through staff reallocations. The process of reallocation
is such that at the moment it would be very hard o tell whether
there were significant im . That is, what has been done is for
the staff to commit itself to issue a series of safety evaluation
reports for particular plants 1&3‘! rnrticular dates. Granted the ge-
neric issues may not slip, or action plant items may not slip,
the fact is giving the issuance of these SER's top priority means
that inevitably some programs, certainly the updating of the stand-
ard review plans and in all probability some of the related evalua-
tion of the plants, will slip and we may not be aware of it until
Commission deadlines for trxece items have come and gone

I would be much more comfortable with this entire exercise if

r with this table and the impact on plants you had also

ore you the table of whatever, four, five, or six safety programs

you considered to be the most important, together with the impor-

tant milestone dates that the Commussion had established on those,

and that buch you and we at the same time we examined the
plants, examine sli % in those areas.

Senator SiMPSON. k you. The Commission has requested
public comment on the proposed rules to modify the hearing proce-
dures that are inten to expedite the hearing process lLet me
just inquire if those are adopted by the Commission how
effective they really will be in expediting the hearings” What type
of results do you believe we will see in that?

Mr. Hexorie. The ones, particular parts of those rule changes
which pecople have commented on most via'?rously I think have to
do with therrt of the process in which the parties try to gather

her and get focused on the rrticular issues that will be
about in the hearing itself, that is the preevidentiary hear-
of the process which starts when the staff files its last
t to the safety evaluation report and presumabl, is then
write its testimony and go to hearing. Between that time
and the time the evidentiary hearing formally opens, that period of
time apmu to be running, well we haven't had enough operati
license rings in the las. 2 years to give us a very good statistica
base you understand, but looking back it appears to have run all
over the map, even as long as a year in some cases Now it just
seems to everyone that it ought not to take that long after a case

i
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Mr. Henorie. If it is a trivial change it seems to me people are
unlikely to write letters, unless of course their aim is simply delay
for delay purposes and unrelated to public health and safety.

Senator Hart. That didn't answer my question. My question is if
there is no public notice what is going to trigger someone to sit
down and write you a letter” How are they going to know you are
considering amending the license”

Mr. Hexorie. | daresay they may not.

Senator Hart. So they can't obstruct the process by writing a
letter because won't know the process is underway.

Mr. HENDRIE. may or may not know. There woul. not be
formal notice i in the Federal Register. In most of these
cases people who are interested in them simply watch the flow of
documents on the docket file which is maintained in the local
public document room as well as here in Washington at the NRC
public document room. They will see letters coming in from the
applicant ing for a license amendment, some adjustment to the
technical ifications perhaps on the occasion of fuel ing,
something like that. So that they will know from the applicant’s
request to the Commission for amendment—would you mind please
moving out of the line? I am trying to talk to the Senator and you
are ing that light squarely in my eyes.

Senator Simpson. If you would please, remain out of the line.

Senator HArt. Let me try to put a finer point on the question.

Mr Henoprie. The point is you watch the docket file and you see
an application come in from the amﬂicant saying look, I need my
technical specs amended and then following letters and indeed that
is aot a Federal Register notice but it is not precisely operating
secretly either | suggest.

Senator HArT. And there are not an awful lot of citizens who sit
around reading those dockets either.

Senator DoMENICL. You would be surprised.

Senator HART. Let me explore the philosophy of the Commission
itself and tell me here if | am wrong, or Commission counsel can
tell me if | am wrong. Is there a precedent in the law for the
Commission to make rather threshold judgments about what is or
is not a hazard? Or has it not been the history of the Commission
since its inception to have determinations of that sort made in
public hearing with notice and with the right of any individual or

p to participate to indicate whether it thinks there is in fact a
involved? In other words would this statutory amendment
not }ive the Commission an authority that it has not had in the

Mr. Hexorie. No, to the contrary. The Commission has always
had that authority and in the case of license amendments has had
it specifically since 1962 when the Congress made it explicit in
section 189 of the Atomic Energy Act. What we are asking for is an
amendment which makes clear to all what in fact the law has been
and the wa{l:ve have operated for 20 years.

Senator Hart. You are saying you already have this authority
and the amendment would be redundant.

Mr. Henorie. | am saying that at least there are three judges on
the court of appeals that need more explicit language



Senator Harr. Well now, Mr. Chairman, what the court needs
and does not need it seems to me is a determination for Congress
and not for the Nuclear Regulatory Commission.

Mr. Henxorie | guess that is why we proposed this legislation
instead of offering 't for comment as a Commission rule, sir

Senator Hart. How would you interpret the public interest, as
used in this proposed amendment?

Mr. Henorie | think there are times when questions of reliabil-
ity of the power supply, stability of an electrical grid and so on

er some considerations that ought to be taken into account in
the Commission’s ability to order a licensee to shut down or 4o
other things. | think it would be helpful to have that aspect there.

Senator Harr. Well it might be if one understood what it meant.

Mr. Henprie. Let me remind you, Senator, of the fact 1 can
remember not all that long ago when I was down here and vou and
the members of this committee were suggesting to this Commission
the importance of the number of barrels of cil involved in the
shutdown of five plants because we thought the seismic design
wasn't as good as it should be, a consideration we were told we
were pretty cavalier about.

Senator HArT. You didn't hear it from me.

Mr. HeEnDRIE. | certainly heard it in this committee room and in
my view it was a legitimate consideration in that instance, and
would come under the public interest thing

Senator Hart | want to hear from Commissioner Bradford or
any other Commissioners that want to comment, but | sense, re-
gardless of your reading of the bistory of the Commission, a poten-
tial significant departure here in terms of the Commission’s au-
thority and apparently some members of the court believe so.

Commissioner Bradford

Mr. Braprorp. In terms of giving some content to the phrase

lic health, safety, and interest, | am most comfortable referring
k to the case that in fact gave rise to this amendment, namely
our effort to vent krypton at Three Mile Island last spring It is
that case in which a ring was requested and we did not provide
the hearing because we felt we had done a thorough assessment of
the process already and there was a significent public interest
incluing a health interest, but not exclusively a health interest in
getting on with getting the krypton vented so we could get on with
other aspects of the cleanup, and also getting it vented at the
rticular time last summer when for several reasons it seemed

t to do so.

In a situation like that | am not uncomfortable with this public
health, safety, and interest test being applied. For my own part |
would be much more loath to go on and to apply it in a situation
where the consideration was purely in barrels of oil, although 1
suppose it i8 not inconceivable that there might be some situation
in which the barrels of 01l weighed so heavily and the public health
and safety so lightly that one might go down that path.

Senator SimpsonN. Excuse me, Senator Hart

Senator Domenici has to leave at 10:30 and has a few questions.

Mr. Hart. | can wait. | would just like to complete this one
question,
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‘.Su;ntotSm-ou.Doyoumttodothat? When do you have to
ve’

Senator DoMENICL. : can stay until about 10:35 after. | only have
5 minutes, Senator.

Senator Harr. I only have one followup here.

Senator SiMpPsoN. go ahead.

Senator Hart. Commissioner Bradford, do you believe that
adding the phrase “public interest” does not therefore statutorily
:g;d the Commission’s authority beyond public health and

and economic conside ations?

Mr. Braprorp. It would certainly make more explicit our author-
ty to weigh economic considerations together with public health
and safety. My own concurrence in this is very definitely in the
total phrase public health, safety, and interest, so we are not free
off and make up some definition of the public interest that is
of the public health and safety and apply that. If the
phrase were public health, safety, or interest that would not be

to me. | consider the three, public health, safety, and
terest to be in effect a cumulative test and not one in which the
ission can base a decision on any one of those three.
Senator Harr. Mr. Chairman, | want to ask the committee staff
or whomever to advise us on the precedent for the NRC in
effect to become an economic regulatory commission. | think the
potential is there.

£ nator Simpson. You certainly have that opportunity.

Senator Domenici, | appreciate your participation.

Senator DomeNict. | just have a few questions.

As | understand it one of the recommendations that you have
Mr. Chairman and members of the Commission, has to do
with clarifying the Sholly decision. As | understand it for almost 20
years, you have been acting on the kinds of decisions——

Mr. {lnml. Precisely in the way we would propose to act if our

islative proposal were accepted and passed.
nator E)outmcn. And as a matter of fact the Commission's
decision that was litigated was a unanimous decision by the Com-
mission, wasn't it?
er, Henporie. Our agreement to bring this legislative propos-

Senator Domenici. | don't mean that. The decision that was
taken up in Sholly was not anything you all disagreed upon.

Mr. pRIE. As | recall it that is correct.

Senator Domenicl. Therefore, when you ask for this change have
you asked for any authority that you didn't have before?

Mr. Henorie. | don't believe we have.

Senator DomeNicI. And the only reason you don’t have it now is
because there is a court decision which is on appeal to the US.
Supreme Court that for the first time challenges that authority
that you have been using; is that correct?

Mr. Henprie. Yes, sir, that is exactly correct.

Senator Domexnici. And how long might it take in the typical
appeals process to the US. Supreme Court for a decision to be
forthcoming?

Mr. Henprie. My guess is a year or more but let me turn and
ask the General Counsel, Mr. Bickwit.

-
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Mr. Bickwir. I think most probably the Court would not get to
the decision on whether to take the case until October. If it chose
to take it at that point, it would be several months beyond that
before a final decision would be rendered.

Senator DoMENICI. And this Commission didn’t have any trouble
in making the decision that was appealed from regarding the
public health issue involved. You must have found that the deci-
sion was a rather clear one and if you didn’t you could have voted
not tou do it I assume. Is that not correct? And that is the kind of
authority you would retain under your ﬁropoaal. You would be a
rive-member collegial Commission which would decide on each
amendment including your process of evaluating whether or not it
complied with the law.

So that aut™ority would be retained in a vote 3 to 2 or 5 to 0 not
to make one of these decisions that Sholly now puts in doubt.

Mr. HEnDRIE. Yes, sir.

Senator Domenict. That would be a collegial decision on your

Mr. Henorik. That is correct.

Senator DomeNic1. The last time we had a hearing, at least when
I was here, you were going to bring us up some recommendations
that concerned themselves with the fact that we are going to have
a dozen or so plants ready for operation and their operational date
is going to be delayed varying from 8 months to 12 months. As |
gather it you have not reached any iority consensus on recom-
mendations to us about those kinds of things that might expedite?

Mr. Henorie. Well, we have come to you with a unarimous
proposal for legislation which would allow us for this limited ﬁoup
of lplants that are impacted by the licensing delays after Three
Mile Island, would allow us to issue an interim operating license
covering fuel loading and low-power testing and operation. So we
have agreed to this and we have come up to you with a letter dated
March 18 with this legislative proposal, which is one of the propos
als that we speak to this morning.

With regard to other measures, in particular those that lie
within the Commission’s present authorities, we have had a seriss
of discussions over the last several weeks and there arc severa!
measures which are either out for public comment where a rule
change might be considered, or are about to go out to comment or
something. There are a series of those but none of those, or only a
few of those have become final in the sense of the Commission
deciding to do that.

Senator DomENICI. Let us assume the consumers that are out
there in one of these plants that is going to be delayed 12 months
and they have the investment, the utility company has the invest-
ment on the und. How much time will your .!percent interim
operating authority save for them?

Mr. Henprie. Save on that impact? The way | have been charac-
terizing it is it is a guaran 2 months, more likely 3 in the
average case, and there is a ibility if you find something during
that testing that has to be fixed that you wouldn't otherwise have
found until down the line, there is the opportunity for substantial-
ly more saving. But I would say aomethin;f like 3 months in the
evirage case is probably a prudent guess. Now that clearly doesn't
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for that very limited group I would suggest if you want to relieve
those costs about the only way | can see to do it is to allow us to
have authority to issue for that small group an interim full power
operating license. In my view that would be a reasonable proposi-
tion in view of the extraordinary circumstances flowing out of
Three Mile Island and the fact that otherwise there are going to be
very substantial additional costs to the consumers.

Senator Domenict. I will address the Commissioners on that and
I will yield.

Senator SimpsoN. Thank you very much.

Senator DomeNict. May they just comment.

Mr. Braprorp. | feel less than enthusiastic about going beyond 5
percent, Senator. At 5 percent | am satisfied that the danger to the
public in compromising the hearing process beyond the compromise
that already exists because of the $2 billion facility is virtually nil.
Therefore I am fully comfortable with that. Whether I am willing
to go a few percent beyond that is rerhaps worth discussing but
when you talk about going up to full power, it seems to me it is
worth remembering the few incidents we have had occurred rela-
tively early in the plants at which they occurred, and I just
wouldn’t go to 100-percent power on an interim basis.

Mr. Giinsky. Senator, I would stick with the proposai for 5
percent power. | think that proposal, if put into legislation and
applied by the Commission together with some of the other things
that we are doing, t to deal with the bulk of the problems that
we are facing here. There will be a fev plants, ibly as few as
three but it may be more than that, whose problems will not be
dealt with with the collective proposal that we are coming up with.
I hesitate however to put into effect an interim full power licensing
scheme just to deal with those plants. I think the cost in terms of
the hearing process would be very high. There are probably
changes we want to make in the hearing process but I think this
isn't the way to do it. We have to face that directly.

Senator SimpsoN. Commissioner Ahearne.

Mr. AHEARNE. Senator, | would oppose going above 5 percent and
the reason is I think it would take the pressure off the Commission
from reviewing the hearing process itself. I think there are some
substantial improvements that could be made in that. So I think it
would be bad practice to go to a full power interim and bad public
policy also. I recognize that there might at some point be a nation-
al emergency in which those plants would be needed and granting
perhaps getting rapid congressional authority for that would be
difficult, at the present time I would much rather reserve that.

Senator DoMenic1. | want to thank Senator Hart.

Senator Hart. I would {ust like to pursue that last line of ques-
tioning for a moment. If I understood the testimony correctly,
Chairman Hendrie would prefer a statute that perniitted the Com-
mission to authorize plants to go to full power before the final
licensing authority, is that correct?

Mr. Henprie. The way | phrase it, if you ask me to outline for
you the draft proposal, I would frame it in terms of the low power
authority that we have asked for for the period through the end of
1983, just as it stands, and I would add to it words along the line
that further, for a limited group of plants, and I suspect we could
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even name them if one wanted to really limit it, that full power
operation before the comiletion of a required hearing would be
itted upon a finding by the Commission that all other public
th, safety, environmental, and defense and security findings
have been made.

Senator HArt. I take it if [ understand Commissioner Ahearne's
position, it is that he would suppori the same thing except it takes
too long to get through Congress?

Mr. AHEarRNE. No, you misunderstood completely, Senator. 1
would definitel opgoae going to a full power, and the reason is |
think it is public policy and I also think it would be bad

ice because | believe part of the problems we have in our

ng process are an inefficient structure and we have to review
that. If we had the interim full power licensing authority I think it
would remove the sense of pressure that right now the Commission
feels for that kind of examination. But I think it would be bad
policy to do it.

My point about the Conﬁeas was | recognize one of the argu-
ments that sometimes may be raised in favor of that is if there is a
national emergency and we need those plants. I would rather, even
though it might take Congress time to act, | would rather ihat
situation come to Congress and sav here is a national emergency,
we need this authority.

Mr. Giunsgy. May | answer, Senator? | agree with those re-
marks. I think if we approve a general scheme for interim operat-
ing license we may find ourselves dealing with many more plants
simply because the whole system will shide. Of course if it were
done the way Chairman Hendrie suggested, actually naming
plants, that would cure the defect.

I have some other remarks that pertain to your earlier question.
I wonder if I could take a moment to address them.

Senator HArT Please.

Mr. Giinsky. You were asking about the amendment to deal
with the Sholly decision, I think it doesn’t extend the Commission’s
authorit except in possibly a small way, which is why I prefer to
leave the “interest” in the finding part of it. Generally the
amendment brings us back to what we are doing now. I think that
is preferable to letter the Sholly decision stand. However there are
some problems with the way things are done now.

You asked about the “no significant hazards” fmding. It doesn't
exactly mean, the way it is interpreted, that there isn't an impor-
tant safety question. It tends to be interpreted to mean that what-
ever is being pro would not lower the safety of the plants
being modified, which isn't quite the same thing as there not being
an important safety question. I think we have got to go back an
deal with that definition so it really says there is not an important
safety question.

There is also a problem with who makes the finding. In practice
it is made by the staff, not by the Commission. And the staff
becomes a party to the hearing should there be a hearing. I am not
sure I know how to cure that but it is something that has troubled

me.
Senator Hart. Well, I guess what I would like each of you to give
me as specifically as you can is your definition of what “and
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Future courts if ch will want to know how Congress in-
tended to change the law by language of this sort. Frankly I don’t
know if we were to adopt this amendment today what “and inter-
est” means. What we are giving to the Nuclear Regulatory Com-
mission is a big blank check. I think we have a responsib.iity to
detine for future courts if challenged what we meant when we gave
that blank check, or at least ﬁ:t some limits on the check, and I
. don’t have the 't;«fxest idea what this means. I gather each of you
has in your mi what the phrase “and interest” means but if |
were a judge sitting in &« court looking at the cour)xgessional record,
if this committee were to that amendment y and take it to
» the floor and get it pamef:: you could get on with this, | would be
mystified as to what Congress intended by giving you that authori-
ty. So I hope you will give us your ideas, each of you, what an
interest means, as specifically as you can.
Mr. AHearNE. For myself, I would agree entirely with what
Commissioner Bradford earlier described, with the stress on the
end. For an expansion of it I would like to submit, if I could, a
short, letter which was submitted by three out of the five Commis-
sioners last April to the chairman of the Senate Appropriations
Committee, which at that time was proposing a modification of
policy for the Commission. As it said, this was not intended to in
their view expand the authority but confirm authority NRC now
has to make prudent and sensible safety and national security
judgments based upon safety or security as a paramount considera-
tion, but also giving some consideration to appropriate public inter-
est factors. In the definition it expanded that to indicate considera-
tion to economic impacts and to meeting energy needs. if I could
submit that.
[The letter follows:]

interest” means because iou are proposing changing the law.
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UNITED STATES

ol ” A Py
{ > NUCLEAR RLGULATORY COMMISSION
H a & s WASHINGTON, D C. 20888
e
e - April 16, 1980

Teee®

OFFICE OF THE
COMMISSIONER

The Honorable J. Bennett lohnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

On February 27, 1980, the Commission testified before your Subcommittee
o NRC's FY 1881 appropriation request. During the hearing we discussed
with you and Senator Schmitt the desirability of amending the Atomic
Energy Act to provide NRC explicit authority to allow for public interest
considerations in setting safety standards or resolving safety questions.
You invited draft language that would establiisk such & requirement and
resolve the present ambiguity on this point in our statutory charter.

As Senator Schmitt pointed out, the Federal Aviation Administration

(FAR) is similar to NRC in that its primary responsibility is to regulate
2 potentially hazardous industry. However, the FAA in regulating civil
aviation is permitted by statute to consider the public interest in
setting safety standards. We believe it highly desirable that NRC be
provided similar explicit statutory authority to take into acer nt
public interests in assuring that the civilian nuclear industry operates
safely. Accordingly, we have enclosed draft statutory language which we
believe will accomplish this result.

Under the Atomic Energy Act, activities involving nuclear facilities and
raterials are regulated in order to provide acequate protection of the
health and safety of the public and to assure that such activities are
carried out in 2 manner that wou'd not be inimical to the common defense
and security. It is clear that these statutory standards do not require
zero risk and, so long as some risk may be tolerated consistent with
these statutory standards, decisions on "how safe o~ secure is enough"
may properly entail some balancing of safety or security risks against
public interest factors, specifically energy needs a:.” econcmic impacts.
Thus, we view this draft legislation as confirming authority the NRC now
has, authority to make prudent and sensible safety and national security
judgments based upon safety or security as a paramount zonsideration,

but also giving some consideration to appropriate public interest factors.
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However, there has been some confusion on this point, and legislation
would be M?My desirable in order to help aveid future confusion and to
make explic t'in the Act what is at present only implicit.

Finally, we emphasizé that this proposal is not intended to reduce the
current standards of protection but rather to permit future degcisions to
be taken on & more rational basis with all considerations explicitly
staied.

Please do not hesitate to call on us if we can be of further assistance
in this matter.

Sincerely,

m Hendrie
Commissicner
————
T R 7 .4_/7':6--.-%_
ichard T.
Commissioner

Vore €L

Victor Gilinsky 5
Commissioner

Enclosure:
As stated

cc: Sen. Mark 0. Hatfield
Sen. Harrison Schmitt
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ORAFT BILL

T,bc Atomic Emrg.y Act of 1954, as amended, is amended by revising the
title of Chapter 2. to read "Definitions and PoHcy.' and by adding a

new section 12 to read as follows:

'Soc._l.z. Policy. == In the domestic licensing and ng:;htion of
fnci‘liths and materials under this Act the Commission shall

regard minimizing risks to public health and safety and the common
defense and security as the paramount consideration, but the
Commission shall recognize that absolute safety or security may be
unattainable as 2 practical matter and give appropriate consideration
to economic impacts and to meeting energy needs. This policy shal)
guide the Commission in applying the domestic licensing and regulatory
standards of this Act, including the standards of adequate protection
to the health and safety of the public in section 182a. and non-
inimicality in section 103d.*

Senator Hart. That would be very helpful. Any others want to
take a crack at this?

Mr. Giunsky. | had suggested leaving out——

Mr. Henorie. You and ! are on John's letter, the letter John
submitted, so we get a little credit for that.

I am sorry, go ahead.

Mr. Giunsky. It isn't that I don't think the Commission ought to
be able to take economic factors into account. But because this

posed amendment is drafted to deal with a very specific proh-

, I thought we should limit ourselves to the narrow question in
the Sholly decision and not use this as a vehicle for modifying the
basic Commission finding.

Senator SimpsoN. But [ wouldn't quarrel it does modify the basic
standards.

Mr. Grunsky. Which is why I would leave off the “and interest.”

Senator Hart. Commnissioner Bradford.

Mr. Braprorp. | would intend the type of situation I could imag-
ine using to be like the actual situation that occurred in TMI last
apring, in which we were reluctant to say that the public health
and safety in and of thems~'ves required the immediate venting of
the krypton, but in fact i _.d seem to us to be a good idea. Also
there was no significant hazard involved and one could use the
first sentence of this amendment alone to cure that problem. But it
seemed that the public health and safety would not be adversely
affected and that there were a variety of public interests to be
served by getting the krypton out of the plant and getting ahead
with the cleanup.
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So it wasn't the kind of situation in which one could say the
public health and safety absolutely required that the krypton be
vented at that time because there wasn't an imminent hazard if it
weren't. But it did seem that the longer term public health safety
and interest added up to a decision to go ahead and vent it and this
standard would make it easier to do that. As | indicated before, |
wouldn't separate the word interest out and use it as a basis for a
specific economic interpretation.

Senator HARrT. Mr. irman, thank you. As you will recall, one
of the first rules you hear when you go to law school is hard cases
make bad law. It is an old saying that is designed to put lawyers, |
guess, or legislators on notice that in an effort to correct what are
apparent deficiencies in the law under various specific circum-
stances, you are also creating a situation in which totally unpre-
dictable uses of that law can be made in the future. Here I think
the word conservative has meaning. | can premise, for example, 10,
20, 30 years from now a Commission that may be very much
opposed to nuclear er and could use a phrase of this sort to
deny amendments, deny licenses willy-nilly. I don’t think the nu-
clear industry would like that very much and I hope when we start
tampering around with this law we are looking not only at the
immediate situation but at totally opposite circumstances that
could arise when all of us are gone and a whole different set of
players are on the field.

Senator SimpsoN. I thank you very much. I must admit that the
part of this process that interests me is the diversity of this Com-
mission, and yet there is this sense of unanimitgﬂin this particular
area that something must be done. I recall that old law school
phrase. It might be like the one we had in the legislature which
was hardheads make bad legislation.

Now let me recognize the presence of the chairman of the full
committee. I value his stability and his interest in all issues that
come before the committee. I know each member of this subcom-
mittee including Senator Hart recognize and appreciate his partici-
pation.

Senator Stafford.

COMMENT OF HON. ROBERT T. STAFFORD, U.S. SENATOR
FROM THE STATE OF VERMONT

Senator Starrorp. Thank you very much, Mr. Chairman, for
your gracious words. | regret that due to the unusual situation the
country is facing since yesterday afternoon | wasn't able to be here
at the outset of the hearing this morning. 1 had hoped to be
because I am, like everybody else, very much interest2d in nuclear
power.

I have no formal opening statement to place in the record here
or earlier, Mr. Chairman. | simply want to comment very briefly
that in the last several years when | have been involved in various
environmental issues | have become acutely aware of the fact that
no source of energy that we use very largely in this country is free
of problems. We have them almost everywhere in terms of oil and
coal and even hydroelectric power where new dams are built to
threaten some environmentally val:sble areas.
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I must say, Mr. Chairman, the more | look at all our major
sources of power, the better nuclear power seems to look to me. For
example, in the middle of our environmental studies I notice that if
we try to sharply increase the use of coal or oil with a higher
sulfur content that we are producing a lot of contaminants in the
atmosphere that play havoc with the human system, with some of
our crops and some of our animals and forests and forestlands. For
example, nuclear powerplants have their problems and we want
them to be as safe as they possibly can, but they don’t produce any
nitrous oxides or sulfur oxides that are beginning to cause some
anguish not only in their own light but in terms of acid rain. The
nuclear plants don't produce any carbon monoxide or carbon diox-
ide or any ozone chemicals or any particulates or any hydrocar-
bons. So as I say, | have to conclude, Mr. Chairman, that the more
I look at the difficulties we have with other major sources of power,
the better nuclear power looks to this Senator. And | am glad the
Commission is here this morning. I think it is important to get on
with the business of reviewing and issuing license where that can
properly be done.

Thank you.

Senator SimpsoN. Thank you very much, Mr. Chairman. I appre-
ciate those comments from yvou. You have an extraordinary back-
grg:;;i in environmental legislation and a deep interest in it
in A

I have some questions with regard to the Sholly decision. In
reaching that determination that a particular license amendment
involves “no significant hazards consideration,” what criteria has
the Commission employed in the past and how do these criteria
differ from those that the Commission had published in proposed
form and was in the proces o completing at the time of the Sholly
decision?

Mr. Henbrie. Could I asw the General Counsel to telk about this
definition matter, Mr. Chairman?

Senator Stmpson. Please.

Mr. Henxprie. Mr. Bickwit.

Mr. Bickwit. The proposed rule is helpful because it is in effect a
codification of the practice that staff and the Commission have
been using in reaching decisions on these issues. What the pro-
posed rule would say is that the Commission will consider in
making a no significant hazards consideration finding whether the
proposed amendment would one, involve a significant increase in
the probability or consequences of an accident previously evaluat-
ed; two, create the possibility of an accident of a type different
from any evaluated previously; or three, involve a significant re-
duction in a margin of safety. And those have been basically the
criteria the Commission has been using.

Senator SiMpsoN. And those would remain the principal criteria?

Mr. Bickwir. This is a proposed rule for which the comment
period has closed. The Commission will now consider comments
and decide whether this is the practice that it will continue to
adhere to.

Senator Simpson. To what extent if any will the Sholly decision
impair the NRC's supervision ¢f operating nuclear powerplants?
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the formal documents into the informal documents it becomes very
much harder to use them as a basis for enforcement action. My
only difference with what the Commission said is I don't share the
view of a community out there that is prepared to pounce in on all
70 plants. For me the possibility of one or two plants to be held up
in hearings that don’t involve significant hazards is sufficient, but I
wou’ in't urge you legislate on the basis that the industry would
somehow be shut down or even 10 or 20 plants being shut down if
the Sholly decision became final. I would like to avoid the possibil-
ity of even one plant being delayed unnecessarily.

Senator SimpsoN. Commissioner Gilinsky.

Mr. Giunsky. I think it is worth saying that this analysis of
what may happen, which may in fact be correct, is based on the
notion that the law requires that a hearing on an amendment, no
matter how minor, has to be a full adjudicatory hearing. That is
whathour lawyers seem to be telling us. | am not myself sure that
is right.

Senator SimpsoN. We have all had those suspicions.

Mr. Giunsky. Even then 1 would say it is an unreasonable
burden that there should have to be hearings on matters which are
truly not important.

Senator SimpsoN. One of the interesting things to me in review-
ing the Sholly decision was you developed that, that really there
was ever any advance notice required under previous consider-
ations and now we are going to come up with what might be
termed blanket request for hearings, and also this nebulous phrase
“expression of interest.” The Court rules in that case that there
was a hearing required before a license amendment involving, and
then this key phrase “no significant hazards consideration’ be-
comes effective if there is a request for a hearing or “expression of
interest which is sufficient to constitute a request for a hearing.”
What sort of expression of interest would be sufficient in your
mind to constitute a request for a hearing?

Mr. Henprie. Well, it is always hard to know wher the judges
write an opinion, even when the Commission writes an opinion if it
doesn’t speak to a particular point you can speculate on what they
had in mind. It sounds to me however as though the court leaves
open, if it doesn't outright declare, that there is a very broad class
of expressions of interest which would have to be regarded by the
Commission as either requests for hearings in advauce sort of just
generally in advance of th: .ssue, or at least put us in a position
where we feel it necessary to go and query those specific parties
each time one of these no significant hazards amendments came
up.
It is possible from a reading of the decision to infer that a party
say at the initial licensing of a plant could send a letter to the Ni”
saying | hearby request a hearing on all license amendments that
may come up in the future on this plant as long as it operates or |
am around. !l)'hen that is on file and the kind of language the court
has used here, it is conceivable that could be regarded as a formal
request for a hearing, which would automatically trigger a hearing
every time one of these amendments came up. If that were the
case, | don't know whether I am stretching here too much or not.
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Let me look over my shoulder and see what General Counsel has to

say.

ilr. Bickwrr. | think the hypothetical the chairman posed is a
little unlikely.

Mr. Henprie. Unlikely or not in accordance with the decision?

Mr. Bickwrr. | think it is unlikely that it is in accordance with
the decision.

Senator Simpson. Mr. Bickwit, | have heard the chairman recall
against the brethren of the bar and I will leave it at that, and then
see him turn and call upon you for the answer to the question. A
terrible anomaly.

The court decision too stated that this phrase “any significant
changes in the operation of a nuclear facility in itself consummates
a license amendment.” What in your view constitutes such a “sig-
nificant change in the operation of a nuclear facility?”

Mr. Henprie. There doesn't appear to me to be any reasonable
boundary to that. If the court saf's that a thing is a license amend-
ment even though the specific language of the license document
does not change, it is not proposed to be changed in any way, then
where do you draw the line? If the operator decides to put his left
hand on the panel for the second half of his shift instead of his
right hand, I guess at some level of detail that is a change in mode
of the operation of the plant. Now you know I trust | have carried
the court's language to a ridiculous extreme, but I don’t know
where between that ridiculous extreme and a substantive matter
vou draw the line.

It seems to me that the license is a set of pieces of paper, they
have things written on them and if you don't change any of the
pieces of paper and any of the things that are written down that
you haven't changed the license, you haven’'t amended it.

Senator SimpsoN. | appreciate that, I do, but | would like to wind
down here as soon as possible.

But we see the Sholly decision rising out of the emotionalism of
Three Mile !..and, and justifiably so. | have no comment basically
about that, with the national interest and human beings’ interest.
But to what extent if any will this Sholly decision affect those
absolutely extraorc situations which are still before us with
regard to the cleanup of TMI-2 where the degree of NRC oversight
is complete and pervasive? Where are we then?

Mr. Henborie. | guess it opens the opportunity for an Wdica-
tory hearing on each successive stage of the cleanup. ether
some consolidation is possible, there is a question. Generally we
won't have in hand all of the details of a stage of the cleanup until
people get ready to make it and can supply us the details of what
they propose to do. So 1 susrect consolidation is not very likely and
if Sholly stands we are likely to do a separate adjudicatory hearing
on each step of the cleanup down the line. The first one to come up
is processing the water in the containment building. | guess the
second one will be a general cleanup within the containment build-
ing to get radiation levels down so you can work around the
primary. The third would be opening the primary system and
taking the core out. There is another one, a question about what do
you do with the damaged fuel and the higher level waste. I can see
the opportunity for somewhere between three and five perhaps
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full-scale adjudicatory hearings to aliow these individual steps to
aceur.

Senator SimpsoN. That is to me a grave problem to have.

Mr. Henprie. Well, you couldn’t get it done. In your lifetime and
mine we won't see the blasted thing cleaned up if these are the
administrative procedures we have to go through.

Senator Simpson. | will have to think about that. But that is the
problem as I see it, Mr. Chairman and members of the Commission,
that that is somethini that will go far beyond what is interpreted
by the court in the Sholly decision, and must be I think corrected
by legislation.

I mentioned during earlier questioning and before Senator Hart
inquired when we were talking about the discovery proceedin. ., if
I might go back to the operating license issue and delay, witnesses
before the subcommittee for both the industry and the Union of
Concerned Scientists at the hearing last week criticized the provi-
sion about the elimination of formal discovery against the NRC
staff, saying that it had the potential for actually lengthening the
license hearings by leading to a protracted type of cross-examina-
tion to obtain information that would otherwise be available
through discovery. I would like to know what your assessment is of
that possibility, how would that measure in particular expedite the
licensing process, what effect would that particular measure have
in terms of restricting information available to intervenors in those
proceedings, and even the possible hindering of their ability to
present their case?

Mr. Hexorie. Well, you saw both the Union of Concerned Scien-
tists and the industry witnesses didn't like this proposition, Mr.
Chairman.

Senator Simpson. In different ways. That is true.

Mr. Henprie. That encourages me to think there is even more
merit in it than | had thought when I voted to put it out for
comment.

The proposition at the present time is that I think in some cases
discovery privileges and rights are being abused and are being used
as a delay tactic. Problems of this kind with discovery in general in
the legal proceedings, I find there is quite a lot of literature on the
subject, it is not just NRC proceedings where there is concern
about the abuse of discovery privileges.

In particular the relief of the staff from having by rule to regly
to any and all discovery requests would remove the possibility that
at a late stage in the proceeding on the publication of its final
supplement to the safety evaluation report, the staff is then hit by
a great number of discovery inquiries which just take time and
staff resource to answer and which are more in the way of trying
to create delay and use of staff resources than they are to seek
information. Now the staff tries to put substantive matters that it
has &t hand in its review on the public record. There is a docket
file maintained in public document rooms and I think a good part
of what people want to discover is already in the public document
room. But J’iacovery is very handy because it es the staff go
and round up the particular documents and relieve ple of doi
it. You know if you are preparing a case you don’t have to go an
read the docket file.
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So on balance I am inclined to think it is a good thing It would
go along with an admonition from the Commission that the staff is
to voluntarily supply information and try to respond to discovery
requests, but by not making it mandatory for the staff to do it it
does give them the chance in those particular cases where discov-
erﬁemay be being abused to say no. But you will want to hear from
others along the bench.

I must say, | guess this is a poor time for me to think of it, after
I made my argument in favor of the proposition and before others
get to make their arguments against it, but we do have to all

ize that it is up for comment and obviously no matter what |
feel now, | will want to see what the comments are and then we
will have another discussion about it. So I make no ~ommitment
here to vote one way or the other. I just tell you what my thoughts
are at the moment, and | am sure my cclleagues would want a
similar disclaimer.

Senator SimpsoN. Commissioner Bradford.

Mr. Braprorp. | am leery of this provision, Senator. I must say |
am surprised to see that the AIC was not in favor of it, but it
doesn't have the same effect on me as it does on the chairman.

I will turn now to the point I made at the beginning, that | am
reluctant to tinker with the hearing process outside of a more
balanced appraisal that is designed on one hand to perhaps provide
expeditious but on the other also to strengthen the ability of con-
cerned citizen groups to participate effectively. In specific on the
discovery provision, the weakness seems to me that it depends on
the Commission's good faith in instructing the staff to make full
disclosure on its own anyway. The elimination of discovery might
work reasonably well if in fact everything proceeds that way, but it
is perfectly possible that the informal appeal process, the discove

rovision: could be turned around with no formal proceeding at all

y another commission in the future, or in fact conceivably by staff
action in individual cases, and then there would be no recourse,
there would be no discovery and the Commission having revoked
its guidance to full disclosure wouldn't be compelled to make full
disclosure and at that point the effects of discovery might be very
Serious.

Senator Simpson. | do appreciate very much your all being here.
I have other questions umr ? am going to submit them in writing. |
note that we have our newest member of the subcommittee, Sena-
tor Symms, of Idaho, who is making a fine contribution, former
ranking member of the House subcommittee in this particular
similar area.

Senator Symms, did you have any questions”

Senator Symms. Mr. Chairman, {apolog‘ize to you and Mr. Staf-
ford and the commissioners for my absence. I have been tied up
with another meeting.

I will not belabor your hearing by asking questions that are
probably redundant. I will be brought up to spee% by you and staff.

Senator SimpsoN. Senator Stafford?

Senator Starrorp. Thank you very much, Mr. Chairman. | had
one question occur to me for my better understanding of the over-
all picture. As I read the statement this morning I gather there are
some 72 operating nuclear powerplants in the country and that
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your concern this morning is over 13 additional plants ti.at will
complete in 1981 or 1982 and getting them licensed. Would it be
possible to tell us how many plants additionally to those two totals
are under construction now and will probably be completed in the
next few years after 1982?

Mr. HenDRIE. Yes, sir. There are something like 70 more after
the two grouﬁ that you mention that are in the pipeline under
construction. Now I think it is fair to guess in this turbulent world
that not all of those 70 projects may necessarily come to comple-
tion and apply for an operating license but I think a good number
of them are far enough along so that I think utilities face pretty
substantial costs in cancellations. So I think the bulk of that other
70 will in fact come in for an operating license.

Then beyond that there is a much smaller group of about 11
units for which application has been made for a construction
permit but a construction permit has not been granted yet, so they
are not on construction exced;;t the limited amount of work you can
do, in at least one case under a limited work authorization from
the Commission. And I think it is hard to guess how many of those
I1 units will turn out ultimately to be projects that are completed
and come on line, but I suspect a few of them at least.

Senator StaFrorp. Thank you very much.

Thank you, Mr. Chairman.

Senator Simpson. Thank you, Mr. Chairman.

Senator Symms. Mr. Chairman, if I could just ask one question,
and it may have been covered and if it was I apologize to all of you.
But what is happening with respect to the good unit up at TMI, the
one that was not involved in the accident? Is there a possibility
that that will be relicensed and restarted so that horrible £12 to
$20 million a month can be removed from those ratepayers’

Mr. Henprie. That is Three Mile Island Unit 1, Senator Symms,
and there is a hearing going on at the moment. The plant was
down at the time of the accident and a show cause order was issued
as to why it should not stay down, asking the licensee why they
should be allowed to operate since they had an accident with the
No. 2 unit, and we made the shutdown order immediately effective.
So the plant is shut down, this hearing has been going on. It is
running considerably beyond the projected times we had in mind
back when we launched it, but it bids fair to complete this summer.
Then there would be some time for the Licensing Board to write its
initial decision and recommendations to the Commission and then
in this case the Commission will make the tinal decision and we
will try very hard to act within 35 days of receiving the Board's
recommendations.

Now I guess a sort of round number projection on when that
might occur is this fall, and I think we may not be all that far
behind, actually behind the rate at which Metropolitan Edison
could now get the unit ready to operate because there are a
number of things they still have to work into the plant—Three
Mile Island—related to requirements, and because the unit has
been down for a while they have to do a fairly extended checkout
of all the systems. We have recently issued an order that allows
them to do nonnuclear testing while the hearing is going on. This
is with nonnuclear heat but lets them get the system up to full
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temperature and pressure, check all the seals. So they have some
months of work before they would be ready to roll anyway.

Senator Symms. So we are talking about another £175 million in
oil purchase?

. Henprie. This is the first of April and | don't see a decision
to restart much before October. So it 1s a chunk, yes, sir, and it has
come along at $15 million a month, something like that, purchased
power cost.

Senator Symms. Down in Chairman Simpson's State they have a
saying if gu ever get thrown off a hous , best thing is to crawl
back on. So I hope the NRC and the pow 2r companv——
thrr' Henprie. If we have another ac.iden. we will think about

t.

Senator Symms. Can we get *lus horse restarted so we don't have
this continued fear cast on the news all the time about it.

Senator Simpson. Well, s metimes you have to chew an ear off
the horse. You don’t want to do that.

Let me present the rest of the questions in writing, and some of
them I think are rathe’ important because they have to do with
the so-called Beckwit hand-to-hand memorandum, which to me was
a very provocative document. I thought that was very interesting
material for us, to observe it. So some of those questions will have
to do with intervenors and affirmative evidence and burden of
proof and burden of going forward. They are legal questions and we
certainly will appreciate your lawyer’s response to those, and
mers with regard to the Sholly decision will also be included

re.

I do thank you, again apologize for my being somewhat late. | am
impressed by the unanimity of the Commission; that has not
always been. It is a most extraordinary thing to see, and yet with
the exception of the issue and comments of additional public inter-
est, there is a good deal of unanimity and I think you all. I see I
think a new sense of congeniality between and among you, perhaps
occasioned by the lack of a fifth member. But whatever it is, it is
productive I think. I also look forward to our communications
together or at the hearing room.

have nothing further and the hearing will now be concluded.
Thank you.

[Whereupon. at 11:25 am., the subcommittee was adjourned.]

Mr. Hendrie's prepared statement, additional material submit-
ted for the record, and responses to written questions follow:]
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STATEMENT OF JOSEPH M. HENDRIE
CHAIRMAN, U.S. NUCLEAR REGULATORY COMMISSION

Mr, Chairman and Members of the Subcommittee:

I am pleased to be before you today to urge caactment of two
pieces of proposed legislation. The first is the Commission's
proposed amendment to Section 18%a of the Atomic Energy Act of
1954, to overturn the principal adverse ruling in the recent
decision of the United States Court of Appeals for the District
of Columbia Circuit in Sholly v. NRC. That proposal was sub-
mitted to you by letter of March 11, and I ask that the letter,
which includes 1 su p rting memorandum, be included in the
record. The second proposal, which was submitted by letter on
March 18, would authorize the Commission to issue interim
licenses for low-power operation and testing, in advance of any
required hearing. Again, I ask that the letter be included in
the record. I would like now to discuss the two legislative

proposals in turn.

Proposed Legislation on Licensing Amendments
Involving No Eignificant Hazards Consideration

The situation prompting submission of the first legislative
proposal may be surmarized as follows. In the Sholly case, a
three~-judge panel of the D.C. Circuit ruled -- erronecusly, in

our view -- that the Commission must hold a prior hearing on

demand from any interested person before it can issue any license
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amendment, even if that amendment involves "no significant
hazards consideration.® Since 1962, when the Conaress enacted
the amendments that added that statutory language, the Commission
has interpreted Section 189a to mean that the NRC could issue an
amendment that was insignificant from a public health and safety
standpoint without a prior hearing. The Sholly decision over-
turns that consistently applied agency practice. In order to
permit a full appreciation of the impact chat the court's deci-
sion will have, unless it is overturned, let me review some of

the background of the case.

In 1962, Congress amended Section 189(a) to add the following

language:

(Tlhe Commission may, in the absence of a request
[for a hearing] ... by any person whose interest may
be affected, issue an operating license or an amend~
ment to a construction permit or an amendment to an
nperating license without a hearing, but upon thirty
days' notice and publication once in the Federal

Register of its intent to do so. The Commission
dispense wi ch thirty days' notice and publica-
tion d.ﬁ u% to any apphcat!on for an amendment

to a construction permit or an amendment to an operat-

ing license %n a %tc rmination by the Commission
t the amen nt volves no sign cant hazards
c eration. emphasis added).

We think Congress intended, by this amendment, to ratify the AEC
practice under which the AEC approved license amendments involv-

ing no significant hazards consideration without conducting or
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offering a prior hearing. The legislative history on this point
is oxplicit that Congress intended to adopt the "criterion ...
being applied by the Commission under the terms of AEC requlation
50.59.% (S, Rep. No. 1677, 87th Cong., 24 Sess. at 8§ (1962)]
That regulation specifir \l1ly provided:

If the Commission determines that the proposed change
«+»+ does not present significant hazards considerations
«»+ it may authorize such change ... without a prior
public hearing.® ([10 CFR 50.59(e)(2), 27 Fed. Reg.
5491, 5492-5493 (June 9, 1962)]

The short of the matter is that we think Congress in 1962 created
a category of license amendment actions -- those considered
insignificant from a safety standpoint -- to which the require-
ment of a prior hearing did not attach. That was a reasonable
policy decision for Congress to make and it is a reasonable
interpretation of the Act reflected in current NRC requlations at
10 CPR 50.58(bk). The NRC and its predecessor agency have adhered
to that practice for nearly two decades.

The Sholly lawsuit arose over efforts by the utility and the NRC
to remove radicactive krypton gas from the containment building

at the severely damaged ™I-2 reactor -- a necessary preliminary
step to clraining up the facil’ty. No one seriously disputed that
the krypton had to be removed However, there was a good deal of
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debate about the method and the speed by which it should be
accomplished. After a public process extending over many months,

" the Commission decided to vent the gas to the atmosphere. This

action did not require a license amendment because the licensee
already had authority to vent radiocactive gases under its operat-
ing license. Rather thn; have the process drag on, which could
have produced adverse public health consequences, the Commission
decided to vent the krypton at a faster rate than ordinarily
permitted under the license. This involved a modification of the
license technical specifications to substitute a direct measure-
ment of the radiation levels offsite for the method specified in
the license -- which was to set release limits based on calculated
offsite doses., The Commission determined that this minor amend-
ment -- permitting a fast purge of containment gases, while
keeping doses to the public at or below levels which the super-
seded release limits were intended to assure -- involved no
significant hazards consideration. Therefore, the Commission

concluded the amendment could be made immediately effective.

Amrng other things, the court in Sholly said that this NRC con-
cisusion was wrong. I understand that a copy of the Circuit
Court's original decision and a copy of the recent statement
by four judges of the Circuit Court who disagreed with the deci-

sion of the Court's full panel of elcven judges not to rehear the

#0-328 O-81—12
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power if they had nct been accorded the authority sought in
license amendment requests that involved no significant hazards.
If, as the D.C. Circuit has held, hearings are necessary before
this authority can be granted whenever an interested person
requests one, there is the prospect of a substantial curtailment
of nuclear power plant operations for reasons w i<k, in the

Commission's view, are unrelated to the safety of the nuclear

power plants.

The large number of license amendment actions which the Com-
mission must act upon, reflected in the yearly aver 7 of better
than 400 amendments, is directly attributable to the k. ! of
detailed regulation of nuclear power plant operation that the
Commission and the Congress has demanded. A nuclear power plant
operating license, like that issued for Three Mile Island,

Unit 2 -- the power plant involved in the Sholly case -- is
hundreds of pages long, and consists of highly detailed tech-
nical specifications. Any change in the license itself, or in
any of those hundreds of pages of technical specifications, has
been considered a license amendment. Changes in the operation
of nuclear power plants are frequent. FPor example, whenever a
nuclear power plant refuels (usually at about l8-month inter-
vals), the technical specifications often need to be adjusted
to reflect the physical behavior of th. fresh fuel placed in the
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reactor core. The consequence of the Sholly holding could be to
keep a nuclear power plant shut down or prevent its operating at
full-rated capacity, whenever the power plant refuels. This
result could follow in spite of a Commission judgment that there
is no significant hazards consideration involved in adjusting the
technical specifications to account for the behavior of the fresh
fuel. That result lacks practicality.

The Commission does not believe that Congress interded nuclear
regulation and the operation of nuclear power plants to be
subject to unpredictable interruption every time NRC receives

a hearing request on 2 matter not significant for safety. Yet,
such a consequence is plainly possible under the court's ruling.
The NRC, of course, does not know how many hearing requests, if
any, might be filed in connection with future amendmen® applica-
tions. The court's opinion, however, clearly provides an ircen-
tive for such filings. Nor does the Commission think that
Congress would want the Commission to attempt to mitigate the
unreasonable effects of the Sholly decision by eliminating or
grossly simplifying the detailed range of technical specifica-
tions which govern the operation of nuclear power plants,
although this would be one way to minimize the number of license
amendrment actions that NRC would have to confront. With such

simplification would come a loss of governmental control, a loss
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of enforceability, and a loss of detailed assurance in a power
plant's method of operation. Acceptance of those kinds of
uncertainties would not advance the public interest in assuring

safe operation of nuclear power pla.ts.

The proposed legislation, if adopted, would amend Section 189 to
clarify that the Commission may issue a license amendment which
involves no significant hazards consideration without first
holding a hearing. The bill woul!d also clarify that Section 189
does not limit the NRC's authority to take immedia*e action by
amendment or order to protect the public health, safety, and
interest or common defense and security. I would like to note
here that Commissioner Gilinsky would prefer the standard to be
limited to the publi~ health and safety. He believes the addi-
tion of "public interest® tends to broaden NRC authority and that
his propesed language more precisely reflects the standard NRC
actually employs. The Commiss.on unanimously believes that
legislation is needed to overtu~n the adverse impacts of the
Sholly decision on the regulation of nuclear energy. Unless
overturned, this decision will likely mean frequent and lengthy
interruptions in operation of nuclear plants for reasons that
have little or nothing to do with safety. We do not believe
that ocrospect to have been intended by Congress in enacting
Section 189 and urge prompt approval of the proposed NRC

legislation.
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Proposed lLegislation on Interim Operating Licenses
for Fuel Loading and Low-Power Operation and Testing

The second piece cf proposed legislation would amend the Atomic
Energy Act 1954 to authorize the Commission to issue an interim
operating liconse permitting fuel loading and low-power operation
and testing .n advance of the conduct or completion of any re-
quirel hearing. The proposed legislatior is designed as an
extraosdinary and temporary remedy to an extraordinary and
temporary situation, which has its roots in the Three Mile Island
accident and the reallocation of Commission resources which that

accident compelled.

By way of background, the Atomic Energy Act of 1954, as amended,
provides that no person may operate a nuclear power plant without
first obtaining an operating license from the Nuclear Regulatory
Commission. OUnder existing law, a formal on-the-record eviden-
tiary hearing must be held, and a decision rendered on the basis
of that record, if there is a request for a hearing from any
person whose interest may be affected. The Commission cannot
authorize issuance of an cperating license until any required

hearing is complete and the decision has b2en issued.

In the past, the scheduling and processing of licensing reviews
has typically provided sufficient time for the hearings to be
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completed and the license issued by the time the plant is com-

|
pleted and ready to operate. For the first time, however, it i
appears that the hearing process, for a significant number of ‘
plants, will last beyond the date when crnstruction should be

complete and the plants should be ready to operate. This is a
consequence of the thorough reexamination of the entire regu-

latory structure which was necessary in the aftermath of the

Three Mile Island accident. For a period of a year and a half

after that accident, the Commission's attention and resources

were focused on those plants which were already licensed to

operate. and on the preparation of an action plan specifying a

set of discrete ™I-related requirements for new operating

reactors. During this period, utilities that had received con-

struction permits continued to build the authorized plants.

The severe public interest impact of delays in the operation of
completed plants has been discussed extensively before this
Committee and others of the House and Senate. Though opinions
may differ as to the precise impact of the delays, as well as of
the dollar costs involved, the ccst of delay is now generally
estimated as being in the range of tens of millions of dollars
per month for each completed plant.

The Commission is making every effort to see that available re-

sources are devoted to the completion of its licensing reviews



180

of these plants, and that unnecessary delays in these hearings
are avoided. Under existing law, however, the Commission lacks
the authority to authorize fuel loading and low=-power operation
and testing on the basis of its safety and environmental evalua-
tion; it must instead await the completion of the heariag pro-
cess. The result for the plants most affected by MiI-related
actions is likely to be delays of at least several months in
ultimate oper:tion of the facilities, absent remedial action by
the Congress.

The proposed amendment to subsection 189a of the Act would
authorize the Commission, if it finds that such action is
necessary in the public interest in order to avoid the conse-
gquences of unnecessary delay in the operation of a completed
nuclear power plant, to issue an interim operating licensze
authorizing fuel loading and low-power operation and testing of
the plant in advance of the conduct or completion of any required
hearing. 1In all respects other than the completion of the hear-
ing, the Commission would have to find that the requirements of
all applicable law have been met prior to allowing such interim
operations. Thus, the public health and safety, common defense
and security, and environmental findings would still have to be
made, even though the public interest finding is made. Purther-
more, a hearing would still be held if requested by an interested
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iumaion on our usual review and hearing process. The Com-
mission cannot, under existing law, take these measures éo
reduce the delay in the licensing of the affected plants. The
proposed legislation would result in very substantial cost
savings for consumers in the service areas of the affected

plants.

The Commission believes strongly that prompt passage of both
these legislative proposals is in the public interest.

I would note that Commissioner Ahearne, while agreeing that low-
power interim licensing is desirable at this time, believes that
full-power interim licensing may be necessary if significant
improvements are not made in the reactor .icensing process. He
has stated that fundamental reforms are needed in the role and
practice of the licensing process. In particular, Commissioner
Ahearne believes the Commission should direct the licensing
boards to decide only issues of substance that have been raised
by the parties, and to manage proceedings with a strowng hand.

He recommends raising significantly the threshold for admitted
conter*ions and limiting sua sponte authority. Without such
changes, Commissioner Ahearne expects that at some time in the
future, the Commission will request full-power interim licensing
authority.

I thank the Subcommittee for its interest in this matter, and

would be happy to answer any questions at this time.



UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, O €. 0688

March 11, 1981

The Honorable George K. Bush
President of the Senate
Washington, DC 20510

Dear Mr. President:

Transmitted herewith is a Nuclear Reguiatory Commission legislative proposal
in the form of 2 draft bill to amend the Atomic Ener?y ket of 1954, as
amended, to clarify that the Commission may issue 2 license amendment, where
no significant hazards consideration is involved without holding a prior
hearing and for other purposes. A draft bill is in Enclosure 1. An analysis
of the proposal is in Enclosure 2, A memorandur explaining the need for

the proposal is in Enclosure 2.

This oroposa) is in response to and seeks to overturn the decision of the
U.S. Court of Appeals for the District of Columbia Circuit in Sholl t al.
v. mg! §t 2l., No. 80-169]1 (November 1§, 1980). The court hds E*f the WRC
may not 1ssu¢ & license amendment even if there s no significant hazards
consideration when an interested person has filed a request for a hearing
under Section 189(a) of the Atomic Energy Act, 42 U.S.C. 2239(a). The deci-
sion could also implicate the Commission's authority to issue immediately
effective license amendments and orders when the public health, safety, and
interest or the common defense and security requires. The court's decision
mandating a prior hearing on demand on matters insignificant to the public
health and safety seriously and immediately encumbers the regulation of
nuciear power, and puts at risk a substantial number of nuciear power plants
which would either have to be shut down or operate at reduced power 1f they
are not accorded the authcrity sought in pending license amendment requests.
The number of power plants affected will fluctuate cver time depending upon
which plants have license amendment applications pending and the nature of
the license amendment requests.

The proposed legislation, 1f adopted, would amend Section i85 to clarify that
the Commission may issue a license amendment which fnvelvés no significent
hazards consideration without first holding a hearing. The bill would also
clarify that Section 185 does not 1imit the NRC's authority to take immediate
action by amendment or order to protact the public heaith, safety, and interest
or common defense and security. This legislation is needed to overturn the
2dverse impacts of the 11y decision on the reculation of nuclear energy.
Unless overturned, this decision raises the prospect of & substantial curtafl.-
ment of nuclear power plant operation for reasons which in the Commission's
view are unrelated to the safety of the facility. We do not believe that
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prospect to have been intended by Congress in enacting Section 189 and urge
approval of the proposed NRC legislation.

.

Sincerely,
; | :
) A \-\e—\«{\,“
< X

Joseph M. Hendrie

Enclosures:
1. Draft BiIN
2. Analysis

3.  Memorandum
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A BILL .

To amend the Atomic Energy Act to clarify that no prior
public hearing is required for applications for amendment which
invelve no significant hazards consideration and for other

purposes.
Be it enacted by the Senate and the House of Representatives
of the United States of America in Congress assembled, that:
Secticn 189 of the Atomic Energy Act of 1954, as amended, is
amended by adding the following new sentences at the end of
paragraph (a) thereof:
"The Commission is authorized to issue and to make
immediately effective an amendment to a license upon a
determination by the Commission that the amendment
involves no significant hazards consideration, not-
withstanding the pendency before it of a request for a
hearing from any person. The Commission is authorized
tc _ssue and to make immediately effective any amend-
ment to a license, or any order to govern any activity
subject to this Act, as it may deem necessary upon a
determination that imnediate effectiveness is required
to protect the public health, safety, and interest, or

the common defense and security.”
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Section Analysis

The purpose of the amendment is to overturn the decision of
the U.S. Court of Appeals for the District of Columbia Circuit
in Sholly v. NRC, November 19, 1980. The amendment provides
that the Commission may issue a license arendment upon a deter-
mination that it involves no significant hazards consideration
without holding a prior hearing. It alsoc clarifies that nothing
in the Atcmic Energy Act limits the agency's exercise of its
powers to issue immediately effective license amendments or
orders to protect the public health, safety, and interest or the
common defense and security. This amendment does not affect
the opportunity of an interested person for a hearing after

the amendment has been issued.
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islative X
in 1

This memorandum sets forth the views of the U.S. Nuclear Regula-
tory Commission in support of a proposed amendment to Section 189%(a)
of the Atomic Energy Act of 1954, as amended, 42 U.S5.C, 2239(a),
to overturn the decision of the U.S5. Court of Appeals for the
Pistrict of Columbia Circuit in lly, et al. v. mlc= et glg
(Bovember 19, 1980). That decision seriously and ately
encumbers the regulation of nuclear power, and puts at risk a
substantial number of nuclear power plants which would either have
to shut down or operate at reduced power if they are not accorded
the authority sought in rnnuq license amendment requests. The
pumber of power plants affected will fluctuate over time depending
upon which plants have license amendment applications pending and
the nature of the license amendment requests. The Commission urges
enactment of this amendment,

Statement of Facts

The lawsuit arcose over the Commission's efforts to take necessary
prolmtntz steps for the cleanup of the March 28, 1979 accident
at Three le Island. As a result cf that accident the ™I-2
containment building atmosphere held approximately 43,000 curies
of radicactive krypton-85 which had been raleased from the
nuclear fuel damaged during the accident. That radiocactive
krypton posed a barrier to progressing with the cleanup. There
was no serious dispute, by anyone, that the krypton had to be
removed. After a multi-month extensive public process, the Com-
mission decided to vent the krypton to the atmosphere and amended
the license to permit the venting at a faster rate than that per-
mitted under the license's technical specifications while at the
sane time keeping radiation doses to the public at or below levels
which the superseled release limits were intended to assure.

Cou of a Decisi

In an opinion handed down November 19, 1980, the L.C. Circuit de~
clared that the Commission's refusal to hold a hearing on its
venting orders viclated petitioners’' statutory right to a hearing
under Section 189(a) of the Atomic Energy Act, 42 U.S.C. 2239(a).
Sholly v. NRC, F.24 , Bo. 80-1691 (Nov. 19, 1980). The
court ruled that even where a license amendment involves no
significant hazards consideration (such as the substitution of
dose limits for release limits that allowed for the venting to be
completed within two weeks rather than months) an interested
person who requests a hearing is entitled by Section 13%9(a) of
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the Atomic Energy Act to a hearing before the amendment becomes
effective. The proposed amendment addresses this ruling.l/

Importance of Cour als Decision

The ptinclgl ruling of concern to the Commission is the D.C,
Circuit's lding that even where an amendment to a nuclear power
plant license involves no significant hazards consideration, an
interested son who requests a hearing is entitled Section
189(a) of Atomic Energy Act, 42 U.S5.C. 2239, to a ring
before the amendment becomes effective. The practical effect of
that ruling is substantial. Over the past four years the Com-
mission has issued more than 1600 amendments to nuclear power
plant operating licenses based upon a no significant hazards
censideration determination. Over the past few months some 20
nuclear power plants would either have had to shut down or
operate at reduced power if they were not accorded the asuthority
sought in no significant hazards license amendnent requests.

1f, as the D.C. Circuit has held, hearings are necessary before
this authority can be granted whenever an interested person re-
quests one, the:. is the prospect of a substantial curtailment of
nuclear power plant operations for reasons which in the Commission's
view are unrelated to the safety of the nuclear power plants.

The large number of license amendment actions which the Com~-
mission must act upon, as is reflected in the yearly average of
better than 400 amendments, is directly attributable to the kind
of detailed regulation of nuclear power plant operation that the
Commission has demanded. A nuclear power plant cperating license,
like that issved for Three Mile Island, Unit 2, the power plant
invelved in the Sholly case, is gquite literally hundreds of

pages long, and consists of highly detailed technical specifica-
tions. Any change in the license itself or in any of those

v The court also ruled that the Commission's approval of

venting the ™I-2 containment was itself a license amend-
nent even though not characterized by the Commission as
such. This ruling should not prove onerous for three
reasons. It is epplicable only to a situation where the
relevant authority under a license has been revoked as the
court mistakenly thought was the case with regard to the T™I-2
license. Second, the Commission doces not consider itself
bound to follow the court's misreading of the Commission's
intent. Third, even prior to Sholly the granting of sig-
nificant authority where none existed previously would have
required a license amendment. Thus the Commission ir not
pmi:z to legislatively overrule the court's erroneous
ruling th regard to the ™I-2 license.
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hundreds of pages of technical specifications is a license
amendment .

Since changes must often be made ~- for example, whenever a
nuclear power plant refuels, which usually occurs at about 18-
month intervals, the technical specifications often need to be
adjusted to reflect the physical behavior of the fresh fuel
::.eod in the reactor core -- the consequence of the court's
1ding could be to keep a nuclear power plant shut down or
prevent its operating at full-rated capacity, whenever the power
plant refuels; and this despite the fact that in the Commis~
sion's best judgment there is no significant hazards considera-
tion involved in adjusting the technical specifications to
account for the behavior of the fresh fuel. A variety of other
kinds of license amendment actions, such as extending the time
for imposing a new requirement, or relieving the licensee of a
particular maintenance check, could have similar results. For
example, as the Commission moves to implement a whole host of
new operating license requirements developed in response to the
TMY-Z accident. any fine tuning of those requirements involving
a delayed effective date or the subs itv.ion of one kind of
Jicensing requirement for anothe:r co.'“ under the court's
ruling, prevent or impede a new power , ant from coming on line
or impede the operation of a nuclear power plant already in
service until the issue was resolved after a hearing. And this
despite the fact that the Commission thinks the license or
technical specification amendment involved is not of safety
significance. That result lacks practicality. The Commission
does not think that Congress intended nuclear power regulation
and the cperation of nuclear power plants to be as episodic and
dependent upon happenstance as the frequency of hearing reguests
on ninor matters. Yet such a consequence is plainly a possible
result of this Court's ruling thu..goctl.on 18%(a) of the Atomic
Energy Act obliges the Commission to hold a hearing on a no
significant hazards consideration lice € amendment, on regquest,
before the amendment becomes effective.Z/ Nor does the Com-
mission think that Congress intended the Commission to eliminate

¥ The NRC, of course, does not know how many hearing requeets,

if any, might be filed in connection with these license
amendment requests. The Court's opinion, however, clearly
provides an incentive for such filinge.

The Commission also has as an alternative but npot co-
extensive source of authority to issue immediately sffec-
tive orders wheie the public health, safety or interest so

ires. There is language in Sholly which could be
interpreted as requiring 2 hearing or reguest prior to the
KRC's exercise of its power to take immediately effective
action. The second sentence of the proposed amendment
clarifies that that is not the case, and the Commission is
empovered to take such immediate act_on despite the pendency
of a hearing request,

0328 081 -—-—13
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or grossly simplify the vast bulk of technical specifications
which goverrn the operation of nuclear power plants in order to
minimize nunber of license amendment actions that must be
dealt with.3/ With simplification comes a loss of governmental
contrel, a loss of enforceability, and a loss of detailed assur-
ance in a power plant's method of operation. It is guestionable
whether acceptance of those kinds of uncertainties best advances
the public interest in assuring that nuclear power plants are
operated safely. It is just as questionable that mﬁ’ a reading
of Section 189(a) is the cne that Congress intended.lX

Amen t

The Commission believes that the court's interpretation of Sec-
tion 189(a) was erroneous and that the decision seriously encumbers
the regulation of nuclear power providing leverage to block,
through hearing requests, needed license amendments which invelve
no significant hazards consideration., The Commission proposes

to correct this situation through an amendment to Section 189(a)
which, if adopted, would confirm the Commission's interpretation
that there is no right to a prior hearing before an amendment may
be made effective, if it presents no significant hazards con-
sideration. The amendment would alsoc clarify that Section 189(a)
does not limit the Commission's authority to issue immediately
effective amendments and orders when the public health, safety,
and interest or the common defense and security reguires. As to
this latter point Commissioner Gilinsky believes that the pro-
posed amendment should delete the words "and interest® and empower
the Commission tc take immediate action only when required by the
public health and safety or the common defense and security.
Commissioner Gilinsky believes that his proposal more accurately
reflects the standard the Commission currently employs and that
this is not the occasion to broaden the Commission's immediate
effectiveness powers,

The amendment urged by the Commiss‘on would effectively end the

adverse potential impacts of the moll* decision. For the reasons
described in this memorandum, the ssion urges adoption of the
proposed amendment.

3 Of course, anhplttic-uon of technical specifications
would itself a _.cense amendment that under the
decision could not be placed in effect until the completion of
whatever hearing or hearings are requested by interested
persons.

4/

- The court of appeal's decision takes no account of these

realities in its interpretation cf Section 189. Beyond
this, in the NRC's view, the court's decision seriously
misreads Congress' intent in puun? the 1962 amendments to
the Atomic Energy Act and erronecusly refuses to give
deference to the Commission's consistently held interpreta-
tion of its governing statute ~- that no prior hearing need
be held when a finding is made that a license amendment
involves no significant hazards consideration.
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The Honorable Gecrge H. W. Bush
President of the 3enate
Washington, D.C. 20510

Dear Mr. President:

Transmitted herewith is a Nuclear Regulatory Commission proposal
in the form of a draft bill to amend the Atomic Energy Act of
1954, as amended, to authorize the Commissiorn to issue an interim
operating license for a nuclear power plant, authorizing fuel
loading and low-power operation and testing, in advance of the
conduct or completion of an on-the-record evidentiary hearing on
contested issues. The proposed legislation, which represents an
extraordinary and temporary cure for an extracordinary and temporary
situation, is set forth in Enclosure l. An analysis of the
proposed legislation is set forth in Enclosure 2. Enclosure 3
sets forth the propcsed legis.ation in the form of a comparative
text.

Under the Atomic Bnergy Act of 1954, as amended, no person may
operate a nuclear power plant without first obtaining an operating
license from the Nuclear Reguiatory Commission. Onder existing
law, a formal on-the-record evidentiary hearing must be held, and
a2 decision renderec on the basis of that record, if reguested by
any person whose interest may be affected, before the Commission
may issue an cperating license.

In the past, the scheduling and proceszing of liceusing reviews
has typically provided sufficient time to 2nable the hearings to
be completed and the license issued by the time the nuclear ple
is conmpleted and ready to cperate. FPor the first time, howeve.
it appears that the hearing process for a significant number of
nuclear power plants will last bevond the date when construction
should be complete and the plants are reatly to cperate. This
situation is an indirect consequence of the Three Mile Island
(™1I) accident, whicn rognizod a reexamination of the entire
requlatory structure. After ™I, for a period of over a year-
and-a-half, the Commission's attention and resources were focused
on plants which were already licensed to operate and to the
preparation of an action plan which specified a discrete set of
T™™I-related requirements for new operating reactors. During this
period, utilities that had received construction permits con=-
tinued to build the authorized plants.
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The severe public interest impact of these delays has been
discussed extensively before interested committees in the House
and Senate. Although there may be differences of opinion on the
precise overall impact of these delays, as well as in the dif-
ferent estimates of the consequences for each of the plants, the
delay costs now are generally estimated to range in the tens of
mil'ions of dollars per month for each completed plant.

The ( wussion is making every effort to see that available
resour s are devoied to the completion of its licensing reviews
of thes. plants, and that unnecessary delays in these hearings
are avoic 4. OUnder existing law, howeve:, the Commission lacks
the author ty to authorize fuel loading and low-power operation
and testing -n the basis of its safety and environmental evalu-
ation; it must instead await the completion of the hearing
process. The result, for the plants most affected by ™I-related
actions, is likely to be delays of at least several months in
ultimate operaticn of the facilities, absent remedial action by
the Congress.

The proposed amendment to subsection 18%a of the Act would
authorize the Commission, if it finds that such action is in the
public interest in order to avoid the consequences of delay in
the operaticn of a completed nuclear power plant, to issue an
interim operating license authcorizing fuel loading and low-power
operation and testing of the plant in advance of the conduct or
completion of any required hearing. In all respects other than
the completion of the hearing, the Commisaion would have to find
that the requirements of all applicable law have been met prior
to allowing such interim cperations. Thus, the public health and
safety, common defense and ser.rity, and environmental findings
would still have to be made, eves though the public interest
finding is made. Purthermore, a hearing would still be held if
requested by an interested person under section 189 of the Act.
The proposed amendment would simply provide that in such a case,
the requested hearing could be held or completed after issuance
of tr: license authorizing fuel loading and low-power operation
and ‘esting. Moreover, any interim license issued under this
authority would be subject to any subsequent findings and orders
of the Commission after the conduct of any r ired hearing. The
authority to issue such interim licenses would expire on Decem-
ber 31, 1983,

The effect of this pr legislation would be to advance by at
least several months t date of operation of the plants most
affected by the ™I-related actions, where issuance uf the operating
license is contested. The savings of time could be much more
substantial in cases where testing showed the need for modification
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and further testing. By placing a time limit of December 31,
1983 on the Commission's authority to issue such interim 1i-
censes, the proposed legislation would assure that the
relaxation of licensing requirements would be confined to
those plants which have been most directly affected by the
Commission's post-TMI actions. Since the risks associated
with low-power operation and testing are much smaller than
those associated with normal full-power operation, we believe
that this authority, limited to the relatively few plants
likely to be most affected by our T™I-related effort, represents
a mi intrusion on our usual review and hearing process.
The Commission cannot, under existing law, take these measures
to reduce the delay in the licensi of the affected plants.
The proposed legislation would result in very substantial
cost savings for consumers in the service areas of the
affected plants.

The proposed legislation deals essentially with matters of
licensing procedures and, as indicated, would not alter any
of the substantive standards and reguirements of the Atomic
Energy Act pertaining to the protection of public health and
safety and the common defense and security or of NEPA. In
light of this, the Commission has concluded that the proposed
legislation would not significantly affect the guality of
the human environment.

Additional comments by Commissioner Ahearne and myself are
enclosed,

Sincerely,

Joseph M, Hendrie

Enclo ures:

1. La. Tt Bill

2. Analysis of Proposed Legislation

3. Comparative Draft Bill

4. Additional Comments of Commissioner
Ahearne and Chairman Hendrie
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Enclosure 1

DRAPT BILL

To amend the Atomic Energy Act of 1954, as amended to
authorize the Commission, upon determination that such action
is necessary in the public interest, to issue an interim
operating license authorizing fuel loading, low-power opera-
tion and testing of a nuclear power reactor in advance of the
conduct of a hearing:

Be it enacted by the Senate anc House of Representatives Of

the United States of America in Congress Assembled, that
subsection 18% of the Atomic Energy Act of 1954, as amended,
is amended by adding after the final sentence in the subsection:

Hotwithstanding any other provisions of this Act,

the Commission may, upon determination that such
action is necessary in the public interest in order
to avoid the consequences of unnecessary delay in
the operation of a nuclear power reactor, issue

for such a facility an interim operating license
authorizing fuel loading, and operation and testing
at power levels not to exceed five percent of rated
full thermal power, in advance of the conduct or com=

pletion of any required hearing: Proczided, that any

operating license so issued shall be subject to any
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subsequent findings and orders of the Commission
after th: conduct of any required hearing; and

provided :. 'her, that in all other respects the
requireme: the Atomic Energy Act of 1954, as

amended, shall be met. Prior tc the issuance of
any such interim license, the Commission shall
publish in the Federal Register a notice of its
intent to issue the license, and shall provide an
opportunity for parties to the proceeding to
comment on whether such action is necessary in the
public interest. The authority to issue such an
interim license for a nuclear power reactor in

advance of the conduct or completion of a hearing

shall expire on December 231, 1983,




En~lusure 2

Analysis of Proposed Legislation

Under the Atomic Energy Act of 1954, as amended, no person may
operate a nuclear power plant withcut first obtaining an operating

license from the Commission. Under existing law, a formal on-

the-record public hearing must be held before issuance of any

operating license if requested by any person whose interest may "
be affected. The proposed amendment to subsection 189a authorizes

the Commission, under the circumstances specified therain, to

issue an interin cperating license authorizing fuel loading and

operation and testing at power levels nct to exceed five percent

of hearings on the issuance of the full-term license.

of rated full thermal power, in advance of the conduct or completion

This authority could be used only if all legal reguirements

applicable to a license for fuel loading and low-power testing

and operation have been satisfied, with the sole exception of the

reguirement that in a contested proceeding, operation can be

authorized only after a decision based upon the record of a

completed hearing. These legal reguirements include the Commission's '
findings as to public health and safety, the common defense and \
security, the environment, and antitrust considerations, as ;
mandated by the Atomic Energy Act cof 1954, as amended, the National

Environmental Policy Act, and other applicable statutes.
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Under the proposed legislation, the Commission may exercisa the
authority to permit fuel loading and low-power operation and

testing Lif it finds that such action is necessary in the public
interest in order to aveid the consequ of un ary delay

in the operation of the facility. This public interest £, :ding
would be based on the consideration of the costs, ultimately borne by

consumers, of having a completed nuclear power plant standing
idle while awaiting the completion of the hearing on the full-
term license. These costs include the dollar costs of delay and
of obtaining replacement power, and may also include the need for
power from the facility and the energy equivalescy of fossi!
fuel,

Any interim license issued under this authority will be subject
to any subsequent findings and orders of the Commission after the
conduct of the required hearing.

The proposed legislation requires the Commission, before authoriizing
issuance of a license for fue! loading and lovw-power operation

and testing, to publish notice of Lt iatended action in the
Federal Register and to afford an opportunity for parties to
#omment on whether the intended scticn L8 necessary in the public

inte “ast,

Any final action of the Commission under this subsection is

subject to iudicial review,
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The authority granted by the proposed legislation will expire on
December 31, 1983, Por a significant number of nuclear power

plants -~ those most affected in the review process by Commission
efforts to respond to the Three Mile Island accident -~ this time
period should permit the Commission, with the full cooperation of
prospective appl'raute. =0 schedule licensing reviews and proceedings
80 as to avoid, wherav '« possible, situations in which completed
plants stand idle while awaiting completion of licensing proceedings.
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Enclosure 3

Comparative Text Draft Bill
Atomic Energy Act of 1954, As Amended

Sec. 189. Hearings And Judicial Review, -~

a. In any proce~iing under this Act, for the granting,
suspending, tmuugd or amending of any license or con-
struction permit &y 7 application to transfer control, and in
any proceeding for the issuance or modification of rules and
regulations dealing with the activities of licensees, and in
any proceeding for the payment of compensation, an award, or
royalties under secticns 153, 157, 186 c¢., or 198, the
Commission shall grant a hearing upon the reguest of any
person whose interest may be affected by the proceeding, and
shall admit any such person as a party to such proceeding.
The Commission shall hold a.hcutnq after thirty days'
notice and publication once in the Pederal Register, on each
application under section 103 or 104 b. for a construction
permit for a facility, and on any application under section
104c. for a construction permit for a > ting facility. 1In
cases vhere such a construction permi:t has been issued
following the holding of such a hearing, the Commission may,
in the absence of a request therefor by any person whose
interest may be affected, issue an operating license or an
amendment to a construction permit or an amendment to an
operating license without a hearing, but upon thirty days'
notice and publimation once in the Federal Register of its

intent to 40 so, The Commission may dispense with such
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thirty days' notice and publication with respect to any
application for an amendment to a construction permit or an
amendment to an operating license upon a determination by
the Commission that the amendment involves no significant

hazards consideration. Notwithstanding any other provisions
of this Act, the Commission may, upon determination that

such action is necessary in the public interest in order to

avoid the consequences of unnecessary delay in the operation
of a nuclear power reactor, issue for such a facility an

interim operating license authorizing fuel loading, and
operation and testing at power levels not to exceed five

percent of rated full thermal power, in advance of the conduct

or completion of any required hearing: Provided, that any

operating license so issued shall be subject to any subsequent

findings and orders of the Commission after the conduct of

any required hearing; and provided further, that in all

other respects the requirements of the Atomic Energy Act of

1954, as amended, shal! be met. Prior to the issuance of

any such interim license, the Commission shall publish in

the Federal Register a notice of its intent to issue the

license, and shall provide an opportunity for parties to the

proceeding tc comment on whether such action is necessary in

the public interest, The authority to issue such an interim

license for a nuclear power reactor in advance of the conduct

or sompletion of a hearing shall expire on December 11,

1883,
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Enclosure 4
Additional Commern:s of Commissioner Ahearne

I accept the “esirabilicy of low-power interim licensing,
given the problems we ncw face. 1f improvements in the
licensing process cannot be made, then full-power interim
licensing may be necessary. However, it is time for fundamental
reforms in the role and practice of the hearing process. In
particular, the Commission should direct Boards to serve to
decide only issues that are raised by the parties, and of those,
only those of substance. The threshold for admitted contentions
should be significantly raised, sua sponte authority should be
limited, and the Boards should be authorized to manage the
proceedings with a strong hand. Failing these changes, 1 expect

another Commission will be regquesting full-power interim licensing

legislation.
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QUESTION 1.

The Commission has issued for brief public comment proposed
rules to modify its hearing procedures that are intended to
expedite the hearing process. The NBC proposal includes an

vi schedule for licensing proceedings. Given the
propo: changes, is this a realistic schedule, and should
the direc.ion to licensing boards to follow the schedule be
more than advisory?

A realistic schedule based on the possible chan cannot yet be prepared.
The Commission does not believe that the schedule shoula be made binding
on the Licensing Boards because the varying circumstances of individual
proceedings could well dictate either shorter or longer time periods.

Commissioner Ahearne believes t ¢ scheduis fs very optimistic. He doubts
that a schedule alone, without fundamental changes such as raising the
leve) for contentions, will do much good.

The Commission has recently fssued as 3 proposed rule its
post-TM! requirements for construction permits, It appears
that this will have the effect of resolving these issues on
a generic basis and therefore, it will not be necessary to
Titigate the sufficiency of these requirements fn each indi-
vidual }icensing proceeding. The NRC dic not follow this
approach for operating licenses. it appears that post-TMI
requirements, including emergency planning, are issues
where hearings are to be held on the plants to be completed
in 1981 end 1982, Is the rulemaking approach still a useful
one for the operating license cases, and if so, should 1t be
pursued now? [s the Commission doing so?

The rulemaking approach could well be pursued for operating licenses, and
the Commission is currently considering a proposed rulemaking prepared by
the staff along the 1ines of the one proposed for construction permits.



QUESTION 3. The NRC 'Tn to 35 On measures to address the
delay problem incl & March 3, 198), memcrandum for
the Commissfon from NRC's General Counse! and Director
of Policy Evaluation. This memorandum included several
options for modifying the hearing process beyond the
¢ already proposed by the NRC. What are the Com-
mission's views on each of the following options included
in the Bickwit/Hanrahan memo, and does the Commission
plan to implement any or all of these?

{a) The Commissfon could establish a firm discovery
schedule and require that it be adhered to,
absent a showing of substantial prejudice to
an affected party.

The Commission is presently comstdering issuing a policy statement which would
direct the licensing boards to supervise the discovery process and encou

the boards, in consultation with the parties, to establish time schedules for
discovery,

QUESTION. {b) The Commission could establish that normelly
hearings will start within 30 days after the
pertinent staf' documents are avaflable,

After much discussion of hearing schedules it is apparent that it would not he
realistic in some cases to start hearings 30 days after issuance of the lest
Staff document. This does not provide for sufficient time for discovery, for
filing of revised contentions based on any new information contaimed in the
staff document, holding a prehearing and settlement cunterence, sbtatning &
Ticensing board ruling on the revised cortentions and, filing of testimony.
In its March 18 Federal Register notice which proposed several rule changes
aimed at expediting the licensing process, the Commission sought public
Comment on & schedule under which hearings would commence aporoximately 95
days after filing of the last pertinent staff document. Pub!ic comments have
been rezeived and are being evaluates,

QUESTION. (¢} The Cammisston could encourage presiding boards
to meet guidelines for rendering timely decisions,

ANSWER.
¥hen the Cammission adopts a proposed schedule for hearings, the schedyle

will include 2 suggested time period for issuance of the Tcensing hoard
decision.
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QUESTION 3, (d) The Commission could e)iminate all possidle
licensing and appea! board schedule conflicts,

The Chief Administrative Judge, Atomic Safety and Licensing Board Panel,
has recent)y made several changes in licensing board assignments in order
to eliminate all possible schedule conflicts. Schedu!ing conflicts have
not been a problem for the Atomic Safety and Licensing Appeal Panel.

QUESTION 3. (e) The Commissfon could consclidete identical, TMI-
related: issues into a single proceeding.

ANSHER.
Chairman lendrie and Commissioner Ahearne believe that NRC s experience with

this approach (1itigating the radon issue) suggests it is infikely to save
time. Consequentiy the go-usim did net adopt this suggestion,

Commissioners Gilinsky and Bradford state the following:

Following issuance of NUREG-0737, which suygested that certain TI-related
requirements be imposed on facilitfes, the ission or December 1B issued
a policy statement on the treatment of ™I-related issues in NR( proceedings.
Because the ftems 1isted in NUREG-0737 were merely guidelines, the Commis-
sion indicated that the applicant could challenge the necessity of imposing
the nziwt and that other parties could argue that the proposed require-
ments did not go far encugh. The Commission has directed its staff 1o prepare
proposed regulations which would turn the NUREG-0737 guidelines into binding
regulations. Should the guidelines become regulations, parties to the pro-
ceeding would not ordinarily be able to challenge the necessity for nor the
sufficiency of the requirement,

T10N (f) The Commisston could use informa) hearings as
2 means of separating out those particular
factua) issues that require forma) examination
and cross-examination under the Administrative
Procedure Act.

ANSHER. '

The Commission believes that this propesa! would introduce substantial com-
plexity into the proceedings without clear benefit.

Commissioner Ahearne beliaves that substantial impruvement would be made in
NRC procedures were the Commission to use more informal public meetings to
clarify issves.



QUESTION 4. The Bickwit/Manrahan memo also identified the ocotion of
placing the burden on intervenors to show after discovery,
prior to hearing, a penuine and substantia) issue of
material fact by av lable and specitically identified
reliable evidence.

(a) Are intervenors now required to oresent any
affirmative evidence to have their contestions
agmitted for hearing’

No. The present rule on intervention in NRC proceedings parallels the
requirement in the Federal Rules of Civil Procedure in that it does not
require an evidentiary showing as a condition to intervention or to

admission of contentions. £,g. lﬂ‘!niﬁv {_?r % yght g (Grand
Gulf Nuclear Station, Units | 0 N . 3).
Commissioner Ahearne notes that although it may parallel the Federal Rules
of Civil Procedure to some extent, the oreseit rule does not contain 2

provision equivalent to FRCP 12(b)(6) which permits a zourt to dismiss
2 complaint on the merits.

QUESTION. () If not, why shouldn't an intervenor be required to
come forward with direct evidence that, if true would
prove its contention, vefore such contentions are
accepted for hearing? In essence, this would place
the burden of gninc forward with an issue on the
intervenor, although the final burcen of uroof would
still rest on the Vicense applicant,

RASHER.

To require a would-be intervencr to come forward with direct evidence

sufficient to prove his or her certention would be to require that

intervenor to present a L‘? facie case at the outset of a proceeding,

many months before any hearing wou'd be held, The staff would Tikely

not be prepared to satisfy the burden at that time assuring, hypothetically,
] it ware required to do 50, and there fs 2 legitime‘e concern that such a

burden would be too substantial for the would-be intervenar to bear,

Commissioner Ahearne notes that substantial improvement in the hearing
process could be made if the threshold for admitting contentions was
raised, although it need not require the “direct evidence' referred to here.

STION: {c) Some of the pending coerating 1icense hearings include
issues that the NRC sta®f, the Adyvisory Committee on
Reactor Safeguards and the Commission Ytself have care
fully considered in connection with other applications,
Hydiogen contro]l in containment is one example,
Particularly in this type of situation, why shouldn't
the intervenor in the later case be reguired to come
forward with evidence at the ocutset that, {f true, would
show the earlier Commission determination to be incorrect?

ANSWER.
As a general matter NRC cannot curtai] substantive review of an issue on
Ticense proceedings unless NR(C's experience and/or technical understanding

is sufficient to resolve the issue generically f.e. a rulemaking with
opportunity for public comment.

QT D o eemepmea S T e ——— T — " - PR——— - - .
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QUESTION §.  Two fssues that appear tc be in contention in two of
these pending proceedings are the fssues of (1) the
financial qualfifications of the utility, and (2) the
need for the power to be generated by the plant and
alternative energy sources. Why shouldn't both of
these issues be resolved once-and-for-all at the con-
struction permit s ? Particularly with respect to
need for power, how 15 it possible that suc: an issue
can be raised at the operating !icense stage? for
that matter, since virtually every State has a mechanism
for determining the power needs of its .lectric service
arcas, why shouldn't the law be changed to make those
State findings dispositive of the fssue before NRC?

m.

Need for power and financial qualifications fssues can, under current NRC
regulations, be raised at the operating license stace only in matters which
differ from, or which reflect new information in addition to, those matters
discussed at the construction permit stage. The Commisgion is moving in
the direction of reducing, or eliminating entirely, the financial quali-
fications requirement for opers*ing licemses. Proposed rules on this
matter are planned for the nes - future.

The attached papers (SECY-81-69 and SECY-B1-208) explain in some detail

how and why need for power issues are rzised at the operating licens: stage.

The Commission recently agreed that & rulemaking should be initiated as
discussed in SECY-81-69. The law could be changed so that State findings
or need for power would be binding on and not litigable before the NRC, and
NRC has in the past suguested legislaticn along these 1ines. However the
attached paper (SECY-B1-208) suggests that it is the broader “need for

the plant” issue as opposed to the narrower "need for nower” issue that
under!ies most contentions at the operating license stage,







In fU1£9111ng our responsidility under the Nationa! Envirvnmental
Policy Act of 1969 (NEPA), NRC s required before licensing a
nuclear power plant to consider the need for power. In my view,
this responsibility can and should de satisfied by n\{h‘ heavily
on the State determinaticn in these areas. Ir those situations
where & State does not provide certification or where the State
review 15 determined in the hearing process to be inadeguate, the
NRC would have to rely on another ral agency, such as the
Federe! Energy Reguiatory lommission (FERC), or would itself have
to perform the review. An Appeal Board decision (ALAB-450, 8 NRC
234, 1978) concluded that NRC could place hedvy reliance upon the
Judgment of local regulateory bodies in making need for power
assessments. | note for exampie, FERC in licensing hydroelectric
projects does not parfurm an independent forecast of the need for
power but evalustes the data submitted by the States, wtilitfes,
intervenors and other available sources.

Need for power forecasting is subject to a wide range of varfance.
Accordingly, I am wmary of the MRC relying orimerily on 1%s own
ane'ysis as @ Besis for denying @ comsiruction permit, In fact, @
Ticense “as never been denied [post NI™A) based on failure to
demonstrate a need for power. Even though current asalytical capa-
bi11ty of some States tc ‘ndependently review need for power has
been cuestioned (see previcusly referenced GAC report), the States
ere the most approprinte bode for yuch 8 decision. The States et
and control the economic and development policies for their geo-
graphic area. The State has first-hand knowledge of the residentis),
commercie!, and industrial development that 1s projected for the
future. The State is the most logical source of information for
the energy needs associated with the projected development. In
addition, the State fs in & good position to evaiuate alternative
energy sources to meet the energy needs of the projected develop-
ment. A State may consider, in addition to the cost comparisons
of different energy generation, other State needs and polictes.
For example, & State confronted with ¢ifficylty in complying with
the Clean Afr Act may evaluate the energy alterratives differently
than a State without the air quality proclem. Some need for power
determinations must be mylti-State in scope. Studies have shown,
however, that States can wi-k together effeciively on such joint
efforts. NRC can alsc rely on such agencies as FERC to provide a
regional perspective.

Anpther significant considemation i the priceity oFf MRC review of
need for power in the context of gur primery responsibility to
protect putlic hew '« and safety, Both the Kemeny Commission and
the RaC Specia! Im ry Group delieved that NRC should minimize i3S
efforts in areas t!  are not directly germane %o sefety. In view
of the limited ava ‘e resources, NRC should focus staff effort
and management attention or areas having the highest payoff for
public heaith and safety. 7o the extent that we can place greater
reliance on State ov regiona! authorities or other Federal sgencies
for need for power and alternative eiergy sources analysis, this
will allow us to focus attention on higher priority safety-related
fssues.

t
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Given the above, it is desiredle from doth a policy perspective
and & nuclear safety perspective to place greater reliance on
State, regional, and other Federa) authorities for need for power
analyses. Additione) discussion of the need for power determinae
tion issue 15 provided in Appencix A,

lssve 2

Rulemaking can improve current NRC practices by limiting the scope
of review of need for power and alternative energy sources assess-
ments at the OL, FTOL, reactor restart stages and for othav
licensing actfons where a completed plant exists or is mear comple-
tion. It is easy to demonstrate on economic grounds that & nuclear
plant once constructed is o far superior alternative thay all
fossil baseload units which have nct yet been constructed. The
Tikelinood 15 Tow that suffictient low-cost baseload capacity exists
on the system to eliminate the economic acvantages of opersting a
new nuclear plant, once constructed. The principal objective of
rulemaking wouls be to oreciude, in the acsence of new and signifi.
cant information, the recongideration 2t the OL stage of need %or
power and alternative energy scurces whilh were considered in the
CP stage.

This 15 & well-defined area that could de fairly sasily treated by
a rulemaking and one where it is unlikely that a strong case could
be made against 1t. There will be & lerge number of OL Vicensing
actions over the next several years and timely action on & rule-
making could save Commission (or State’ resources as well as
resources of parties to Yicensing. & more detailed discussion is
provided in Appendix B.

Recommendation: (') As a matter of policy, the Commission should endorse greater

reliance on State assessment of need for power, energy
conservation, and alternative ene~gy source analyses t¢ %ul-
#1171 NRC's NEPA responsibilities. Subseguently, the sta*f
will develop procedures to sclicit State and FERC input for
the licensing €IS and for testimony before licensing deards.

(2) Rulemaking should be initiated to preclude, in the absence
of new and significant information, the reconsideration at
the OL stage of neec for sower and energy alternatives,

) v
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Willigee .. Dircis
fxecutive Director for Uperations

“

Enclosures:

Appendix A - Adéitiona) discussion of
need for power

Appendix B - Detailed discussion re
1imiting the scope of
review at OL stage
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.Crunmn‘ cm;s shouldt?l rm{'ud directly %o the Dffice of the Secretary
s.g.l. mz. ggmn 2 ! 5

Commission Staff Office comments, if any, should be submitted to the Commissioners
NLT h“.{. February &, 1981, with an information copy o the 0ffice of the
. If the paper is of such & nature that it reguires additional time for

Secretary
analytica’ review and comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

TR

[
Commission Staff Offices
Exec Dir for Joerations
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2¢)ance on State or Regions] Authorities. Greater reliance on State or

recional authorities (e.g., Public Service Commissions) wnich either prepare
tiectrie Toad forecasts or develop positions on <%is Yssue looked quite promise
ing during the preparation of SECY 77-358. Since that time the staff has
conducted a number of studies and fnvestigations which confirm that greater
relfance on State and regiomal authorities is feasible and practical.

A pilot study performed by Southern States Inergy Board (55281 under contract

" te the NRC 0ffice of Standerds Developnent, demonsiratad the ability of States

(South Carolima, North Carolina, and Yirginiz) %o cevelop need for power
forecasss ang €5 work together o develop multi-State forecasts, whith corrsspond
to the service ares of a given utility company. The forecasts of electricity
consumption were developed and information compiled on future growsh ¢f
residential, commercial, and fndustrial sectors, by State and by service area,
The mylti.Stite need for power forecests wese develoved (ndependently 24 ¢
utility forecasts utilizing econometric modelling techniques. The commercial
sector forecasts of the region's two mejor utilities [Duke Power Company and
Carclina Power and Light Company) were used in 2 comparison of econometric and
non-econometric techniques for Getermining need for pDower “orecasts for severa)
tiae frames. The results of the two “orecasting Techniques supparted one
snother. The pilot study demonstrates 3 technisue and procedure for States o
talTectively davelop 4 reglione) need for jower “orezast, w>ile maintaining
ingividus) decigfon-making authorisy. The orofedure deve noed was reviewed

3y the membsr States of SSLJ anc was refined so that ¥4 a0 be ppplieg i
suiti-State forecasts in other regicns  Ferformerce siancirds were igentified
and acceptance criteria were established for the procedure.

FX MultiState Procedure for Determining Need for Sower, by Gerald B, W11, & .

Repor: to the U.S. Nuclear Regulatory Commission, Office of Standards Develop-
ment, October 1979,



In 1877 the staf’ investigated possidilities for cooperation with a number cf

States. A cooperative agreement with the State of New York was being developed
which would have permitted the State %o do a need ‘or power review. Exchange
of letters between NRC and New York resulted in a set of guidelines being pro-
posed for hancling need for power. An exteni .2 Tist of items were provided
snich requirec an in-depth review cf ¢ larger number of likely causal factors
of demand growth, other factors which Zause need for acditional capacity, and
=ecognition of uncertainty in forecasting. (K. R. Denton to Lawrence A. Gollomp,
State of NY PUC, March 28, 1577, quoted in NURES-0338, pp 58-59). Subsegquently,
the State of New York ceased action on nuclear licensing and withdres from
further participation. The NRC 2lso has & Gerera) Memorandum of Understanding
with the States of Oregon, mashingion, and Indiane whizh would allow us %o rely

on them 1o treat ‘ssues such 2s need “or power.

The Dffice of State Programs in 1877 and 1578 conducted siudies on improving
regulatory effectiveness in State-Federa! licensing actions. The need for power
fssue was an important part of the cveral) study. The need “or power studies
are reported in NUREG-CISS and NURES/CR-0022, These studies found there is

no prevailing set of accepted criteria for determining need. Thus, it would be
desirable for NRC to putlish generzlly acceptable guicdelines for need for power
anzlyses. The extent of consideration of need for power by States ranges from
ncne to comprehensive (see NUREG/CR.0022, p 8). Determination of adequacy of
tnalysis to make a need for facilfty finding s mainly dore by administrative
2iscretion. ALyt one-“ourth of the States provide expifcit guidance in need
for fecility decisions througn Tisting statutory reguirenents. 2 Tesser number
of States have criteria sutlines in regulatory procedures, rules, or informa)
guidelines. Va=~ious factors were considered by more than three-fourths of

the States, including (1) the geographic ares, (2) economic and population
growth, (3) dividing demand into residential, commercial, and fidustrial,

A-¢
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(&) demand projections, () “eserve serging, (6) phasing out older plants,

{7) costs of conventional alternative emergy sources, and (8) forecasted trends
in fuel prices. Factors considered by Tess than half the States are: (1)
conditions in the electric relfability region, (2) aspliance saturation, (3)
use of sclar, gecthermal, etc., (4] pesk Toad reducticns, (5) price elasticity
‘n rate structure or rate level changes, (£) potential exthanges outside t’no
power pool or region, and (7) adverse impacis outside the service area of not
having the capacity.

The above review, on its face, appears to show 2 substantia) capadbility in need
for power evaluztion by many States, However, the mpiority of States, 2%,

rely solely on forecasts done by the applicant or & power pool. Others rely
heavily on applicant forecasis aven ihough they say Teet savera) of b _~iteriz
mentioned above. Consistent with this, the GAC study alsc found that *ue

need for power forecasting by States should be improved [see TMD-B0-112, esp.
pp 20-23).

An Appea) Board decision [ALAB-48C, & WRC 234, 187E) concluced that NRC could
rely on State forecasts te satisfy NP2 mandates, The decision stated:

"Ne do not wish %o be understoocd 2s suggesting that inm 211 circumstances
the electricity demand forecasts of 2 State pusiic utilities commission
must be presumed to be reliable an¢ thus perforce to provice &n acceptadle
foundation for need for power determimation;. Despite that such
commissions might be expected to possess consiceredle familiarity with the
primary factors Dearing upon present and future cemanc, they are no

more entitled to be treatec 2s infallible than &re otner government agencies.
I? therefore must 2lways be open 0 & perty o one of gur proceedir.§ to
establish thet, for one reascn oF ancthes, the @ntl t‘s underiying the
vtility comission's predictions of future demand is in error. By %the
same token a ifcensing board must e free ¢ Zigvegarc Jtility commission
sradictions whizh 1T i3 convinged ~#3t uncn @ “anelly Tlewed fountation.

*But where a ut?lisies commigsicn fSrecast s npither shown nor appears
on i3s face to be serfously defective, no abdication cf NRT respongidilities
resuits from according conclusive effect to that forecass. Pyl another
way, a1though the Kational Znvircrmental Policy Act mandates that this

A3
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: Commission satisfy itself that ths power to be mm-n by the nuclear
|, ﬁ:ﬂiu’m mimniu will de nuud. : resd L,qm
1 of 1
i 3 ’ﬁ. .
s i '% neet

;- Lempnasis acs s 15 50 at ie2st where, &5 here,
: es commission not m!y hu spread or the record a detailed
. uuluuat of the reasons for s conclusions Sut, 25 well, has made
i available for examination by the zarties ic our proceeding one of the
. Jrincipal garticipants in the Tcad furecast underiaking.”
: The Executive Lega! Director agrees with the Apperis Scarc cecision that NRC
E can place heavy reliance on the judgment (forecasts) of local (or State)
: . .
] regulatory bodies responsible for insuring that utilities meet their customers’
) demands.
r
f 14 the NRC adopts @ policy of relying on State forecasts, the technical staff
! would cisseminete guidelines along the Times of those given in the 187§ 3528
1 contract or the Denton-Gollomp letser cited above. The Stztes would then be

asked o provide certification for use in the MRC IS which confirmec that the
!i appropriate anelyses were conducted. Primary reliznce coulc te placed on tnis
| cersi®ization to serve NIPA requirements. Itates woulc 2750 de 2sked %o
i provide expert witness for icensing hearings.
|
) The pros and cons of State relfance are summarizec below:
’ Pras : {(2) Involvement by the States ung regient’ planning todies in the nuclear
E 1icensing process is comsistent with recommendations from 4 numbder

of sources.
E
] {3) This will reduce duplicationr of effore where re State analysis is
E found sufficient #5r en NRC Ticensing fetisier Lcger NEPA
E {z) It may refute charges 07 WRT tias In need ‘or 2ower essessPments.
,'. {€) Staff effort couid be recucec Dy aporoximetely one staffvear anc
'l more will be saved if Yicensing activity incregses in the future.
]
Iul L
A-d
)
|
;
.
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Sons: (a) If States do not provide certification of the need for power
review, the NRC would have to rely on another agency, such as the
Federal Energy Regulatory Coemission, to provide the review or would
have to perform the review itself.
(b) 1f State reviews are determined in the course of the hearing
process to be less than adeguate, the NRI would nave to reiy on

another agency, such as the Federa) Energy Regulatory Commission,

to provide the review or would have to perform the review itself.
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APPINDIX B
Limitation on scope of review of need for power and alternative cmr{y source
essessment at the OL, FTOL, reactor restar: stages and for other licensing
actions wnere 2 completed plant exists or is near completion could improve

current KRC practices

This option s uuntul‘.‘y similar to the one proposed in Enclosure "B* of

SECY 77-355, pp 68 to 70. That document pointed out that demand growth may

no Tonger be relevant, since it can be cemonsirated that the sum of fue) plus
operating and maintenance costs (f.e., variable costs) of 2 nuclear plant
once constructed is a less costly source of electricity than most baseload
units in the applicant's system. Thus, the principel cbdjective of rulemaking
on the need for operat‘on of the constryucted baseload facility at the OL
stage would be to develop the test for reasonableness that could be used to
define areas of importance for analytical treatment 2t the DL stage which
would, as 2 minimum, provide a rationale thet rules out snalysis of the need
for demand growth analysis and al) {ts related fssues, focusing instead only
on an an2lysis of the Teast costly varfable cost alternatives among the
existing baselcad units ‘n the applicant's system and the newly constructed

ynit for which an OL is applied.

While the primary benefit of licensing a nuclear plant 2t the CP stige is
usually the potential adcitional electrical Jutput to meet demand growth,
the benefit 2t the COL stage mpy instead by thet electicity from the existing
;luc\ur plant will be Tess costly to generate than from cther availadle
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Since SECY-77.15% was prepared, : petition was received by NRC and sude
secuently denfed which would have Timited the scope cf envircnmenta)
review 2* the cperating license stage %2 "... those matters of enviren
aental significance which have not been resslved in the envirommental
review conducted 2t the constructicn permit stige.” Thus, the propesed
amendments would have excluded from consicerziion 2t the operating lizense
stage such matters as, "need for power, altern2tives to the plamt [such os
2lternative sites and svernative fuels) and other matters which eare
determined defore issuance of 2 construction permit.” (See SECY-79-406,
Attachment D, PRM-51-4 pp. 1 and 2.) The petiticn was Fenied, a primary
reason being that the petitioner closely tied the argument 0 scope of
s2fety reviews 2t the operating license steage, (43 F.R. 10452, Besten
Edison Compeny, €2 al., Denial of Petition for Rulemaking, Docket Mo,
PRv-81-2, February 15, 1980.) !t w2s argued by the petitioners in 2his
regard that fssuance cf 2 construction permit required that the Coo-
mission everntutliy fssue an cperating license upon meking only Vimited
addition2] findings. Furthermore, the petitioners 2zceared to seek

to ‘creclose Commission considerztion of even new significant information.

In its denfa), the Commissicn dic not foreclese reconsiderstion of proper
scope of review at the OL stage, But considared PRM.51.4 ¢5 be 2n inadesuate
basis for doing so. The NRC st2?f nes recomvended that the Commission

undersake ¢ rulemaking proceeding t¢ improeve Ticensing effectivensss in
REPA cperating license reviews by &ifferentiziing Setweer issues thet (1)
could affect an cperdting license decision ing are, therefore, appropriste

for review, and (2) issues that are net likely <o be of significance in an
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cperating license proceeding and, therefore might be excluded from considers-
tion under NEPA. (See SECY-78-485, Preliminary Statement on General

Policy for Rulemaking to Improve Nuclear Power Plamt Licensing, August 29,
1878 Enclosure D Issue No. 7; and Interim Statement of General Policy and
Plans for Rulemaking to improve hucliear Power Plamt Licensing, 43 F.R.
SE377, Decerder 14, 1S78). Twelve of the #ifiy-eight comments received on
this interim statement specifically mentioned the proposal to clarify the
scope of the NEIPA review at the OL stage. Most of the commenters belfeved
clarification of the issues to be considered at doth the CP and OL stages

to %e & high priority item. The thrust of the comments was that dupli-
cetion of effors should be avoided and fssues resalved et the CP stage
sh&.;?c. in the sbsence of new and significess ‘nformesion, nct de recons
sicered at the OL sssge. Duplication fs net cursently required by NRC,
however, the comments suggess thet the regulesions do sct cleasly make
this peint. Work on this project (responses %o the Interim Stasement) was
Zeferred until e2-ly 1980 because of TMI [SILY-73-£428). It has now deen

resumed and the public comments of this issue have been eveluased.

it s recommended that ~ulemaking procees on t=is fssue. While in SZlY-T8-
¢85 it was recommended that certz'n issues, ‘sciucing need for power and
eiternative fuel be excluded from tonsiderzsion 2% the DU stage, She
criterion should be directed more iowerd relevance of the rew irformacicn
T2 the decisien, 2% the 0L soige, %eed for cowe 252 iiternecive Enemgy
scumces coliapse (%o one issue., f.e., Y5 crerpTion of the nucterr fagilisy
Tower cost (fnclucing environmental costs] then cther 2vailasle genes2ting
systems? If this s true, end 7t would inceed Do rzre if it were other-

wise, the benefits of the proposed actice (issuance of an OL) would have
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been shown. Thus forecasting growth in demand an¢ comparison of energy
titernatives would not need to be treated at the OL stige to have estab-
Tished tenefi2s for purpcses of NIPA. These issues woul¢ not be precluded
By rule, but rather the rule should clarify tha: only significant new informe-
tien de considered. The pros and coms of limiting the scope of review of
~sed for power and .llurmtivc energy sources &t the OL stzge are summarized
below.

Pros: (a) Staff and prodedly Commission resources wou'¢ be saved, as

vell &s rescurces of parties tz licemsitg aztions.

() This fs a definadle asea for @ rile, ome that ‘s fafrly eastly
tretted, and cne where it is quite unlikely that s strong czis can be made
igaings T, It should de stanle, f.e., She st2f% does no: forssee

that chinged circunstances would neg2te the rule 23 @ public

benefit.

{e) Thers wil) be 2 Yarge number of OL 1fcensing 2ctions for She
aext several yeirs. Timely actior on tmi: glzertative wi%) be of
(mmediate benefit.

ns: le) Such & rule may Se perceived to be unfestradly restrictive by

intervenors.
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RESPONSE
f” "\ o UNITED STATES C T S81-69
f " NUCLEAR REGULATORY COMMISSION
3 ’ WASHINGTON DC 20858
\ April 20, 198} REVISED
Freet
OFFICE OF TwE
SECAETARY
MEMORANDUM FOR: William 7. Dircks, Executive lirector
for Operations /’,.
TROM: Sanuel J. Chilk, Secret
SUBJECT: SECY-81-€% - RECONS : OF ALTERNATIVE
F APPROACHES TO NRC'S PRACTICES IN
REATMENT OF NEED FOR POWER AND ENERGY
CONSERVATION

This is to sdvise you that the Commission (with all Commis~
sioners approving, except as noted below) has approved the
following in regard to SECY-81-69:

i) s ¢ matter of policy the Commission endorses

placing substantizl reliance on State assessments

of neel for puwer, energy conservasicn, &nd 2lternasive
S5EITY SOurce analyses to fulfill NRC's NEPP
responsibilitie:. The staff should develo; rrocedures
e solicit State and FERC inpus for she licensing

IIf and for testimony before licersinc boards.

Rulemaking should be iritiated to preclude, ir the
absence of very significant nev informezion, the
reconsideration at the OL stage of need for power
and energy slternstives.

Commissioner Bradford wants public comments as tc she gcerrect
shkreshelé when the need for power ané energy alterrazives
should be considered at the OL gsage. He dces t endorse
“very significent new informaticn® 2s the rich: tlternative
&3 > time.

e » a = o s s e s B o o e i S
.~

(=9 Chairman Henérie
Commissicner Gilinsky
Commissioner Bradforé
Cemaiscicner Ahearne
Comm:ssion Staff Of22ices

CONTACT:
A. Bates (SECY)
41410




11 1, 1981

Contact:
Martin G. Malsch, OGC, 41465

et
b R ) SECY-81-208

n AKING ISsute

(Notation Vote)

The Commissioners
Leonard Bickwit, Jr., General Counsel
GENERIC RULEMAXING

0GC, OELD, NRR, the Atomic Safety and Licensing
Appeal Panel, and the Atomic Safety and Licensing
Board Panel have considered some thirty possible
topics for generic rulemaking to reduce OL hearing
litigation and agreed that the topic discussed
below deserves further serious consideration by
staff. It is our intention that the final decision
on initiating rulemaking would await further staft
study to confirm that the trade-off between time
and resources required for rulemaking and OL
litigation time and resources savings is favorable.
The topic is the comparative environmental effects
of nuclear and coal-fired plants.

NEPA reguires that environmental impact statements
be prepared for “"major Federal actions signifi-
cuntlz affecting the guality of the human environ-
ment. These statements must include both the
costs and benefits of the proposed action and the
costs and benefits of reasonable alternatives
Moreover, the statement must be considered in the



Agency review process. ‘H};*g_gum v. AEC, 449
F.2d 1109 (D.C. Cir. 1971). ssuance of an operat-
ing license for a nuclear power reactor is clearly
a -10: Pederal action significantly alfecting the
guality of the human environment. s under NEPA
the costs and benefits of the propossd issuance of
an operating license and reasonable alternatives to
that license must be discussed and considered in
the NRC review process. However, at the operating
license stage the NEPA review may be different
from the review at the construction permit stage
because of the fact that the plant is completed,
The law is clear that the capital investment in

the plant and other sunk costs may be considered.
;ﬂ hi% %usag‘ ﬁ ;F]m g v. NRC,

. st . ] g Eiﬁi! v.
E;! a. Thus, in considering the costs and

ts of the proposed action and alternatives
at the operating license stage, the financial and
environmental costs associated with plant construc-
tion may be ignored, with the result that the
costs and benefits of the proposed action are
merely the environmental and economic costs and
benefits of plant operation, and reasonableness
of alternatives is judged with reference to a
proposal that entails nc additional capital or
other construction related ccsts and offers near-
term on-line availabilicty.

In considering the costs and benefits of the
proposed action under NEPA at the operating license
stage, the environmental and economic costs of
plant operation are weighed against either the
benefit of providing needed electrical energy (the
so-called need for power benefit) or the economic
and/or environmental benefits associated with
retiring older plants from base-load service (the
so-called substitution benefits). This weighing
comprises the so-called "need for the plant® issue
discussed in every impact statement. The NRC has
a clearly established nrinciple that failure tc meet
electrical energy demands would be "unthinkable”.
v Nucl we «s ALAB-17%, 7

» s, if 1t can be shown that
refusal to allow plant operation would jeopardize
reliable electrical service, then a favorable NEPA
cost-benefit b lance is established conclusively.
Contentions which simply assert that the plant
should stand idle in the face of blackouts or
brownouts can be rejected at the outset without
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any litigation on the merits. However, because of
declining electrical energy load growths, many, if
not most, plants now at the operating license
stage are justified under the substitution theory.
Under this NEPA benefit theory need for power as
a benefit is irrelevant.

In considering the costs and benefits of reasonable
alternatives under NEPA at the operating license
stage, the first task is to select the reasonable
alternatives. Because of the sunk costs, alterna-
tives reguiring large capital or environmental
construction costs are seldom proferred. The
alternative of abandoning the plant and construct-
ing the same plant on a different site is not per
se a reasonable one, and, as far as we are aware,
no intervenor has ever proferred such an alternative
at the operating license stage. On the other hand,
the alternative of deferral of nuclear plant
operation in favor of increased energy conservation,
or use of existing ccal or cil-fired units or other
capacity available in the short term is not per se
unreascnable. Indeed, many, and perhaps most
®"alternatives® contentions at the operating license
stage are of this type. These "alternatives”
contentions are attractive to intervenors because
initial operation of a2 nuclear plant usually
results in significant consumer electric rate
increases since it is at this point in time that
the plant usually goes into the rate bhase.

Deferral of nuclear plant operation is seen by
intervenors as a way to avoid both environmental
and economic costs -- at least for the short term.

We understand that the staff is currently working
on possible rulemaking to establish some threshhold
for need for power contentions at the operating
license stage. However, given the widespread use
of the "substitution® benefit theory at the
operating license stage, which renders need for
power irrelevant as a benefit, rulemaking on
alternatives would seem to have the most impact in
terms of reducing hearing litigation. As discussed,
the alternatives involving most hearing litigation
appear to be those with small capital or construc-
tion costs and short-term availability. Thus
consideration of possible rulemaking candidates
should focus on currently available options, such
as oil and coal-fired plants, geothermal, energy
conservation, and the like. Purther, the rulemaking



would need to focus on either short-term feasibility
or the environmental and/or economic effects of
the option as compared to nuclear plants. Staff
believe: that most of these alternatives, including
oil, geothermal, and energy conservation, either
require resources incommensurate with the benetits
of rulemaking or are too region-specific for
rulemaking. However, the staff presentation on
differential environmental effects of coal-fired
and nuclear plants is fairly standard, and could
be the subject of rulemaking.

A number of other topics which the group believed
.rxoatuu for some rulemaking consideration are
& :“‘L:M subject of papers being prepared by
staft the Commission's consideration. These
are hydrogen control, TMI-related OL requirements,
alternative sites at the OL stage, and (as noted
above| need for power at the OL stage. Any further
comments on these matters will need to await
completion of staff studies. Rules on two other
rulemaking ics considered worthwhile, ATWS and
financial gualifications, are already pending
before the Commission.

- -
-

gy, § o e

Leonard Bickwit, Jr.
General Counsel

— -~

gg’g;: The Genera! Counsel recommends that the NRC staff prepare a paper for Commission
consideration which more thoroughly ana2lyzes the desirability of coal-fired vs. nuclear plants
2s 2 subject for rulemaking.

Commissioners’' comments should be provided directly to the Dffice of the Secretary by c.0.b.
wednes 11 15, 1981, B

Commission Staff Office comments, ¥ any, shou'd be submitted to the Comm 'ssioners NLT
April 8, 1881, with an information copy to the Office of the Secretary. .f the paper is of
such 2 nature that it requires additional time for analytica) review and cuwment, the
Commissioners and the Secretariat should be apprised of when comments may by expected.

) 108

ssioners
Commission Staff OfFices
Secretarfat
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EST 2. Commissioner Ahearne has recommended that licensing and
appeal boards be limited to the issues raised by the
parties to the proceeding.

What are the views of each of the Commissioners on the
need for, and the penefit to be obtained by, licensing
and appeal boards raising issues not raised by parties
to an operating license proceeding?

ANSKER: (Chairman Hendrie)

In my view, the Boards should have some limited authority to examine issues
not put fn contention by the parties. [ would return to the 1975 formulation:
"Matters not put into controversy by the parties will be examined and decided
upon by the presiding officer only in extraordinary circumstances where he
determines that a serious safety, environmental, or common defense and
security matter exists. This autherity is to be used sparingly.”

I think it reasonable that the Boards, acting for the Commission in hearings,
should be able to examine an issue on their own motion "in extraordinary
circumstances.” But the Boards should not attempt & de novo review of the
application, particularly at the operating license stage and, as the 1975
rule put it, such sua sponte authority should be used sparingly.

Question 6a Commissioner Ahearne has recommended that
licensing and appeal boards be limited to the
issues raised by the parties tc the proceeding.

What are the views of each of the Commissioners
on the need for, and the benefit to be obtained
by, licensing and appeal boards raizing

issues not raised by parties t an operating
license proceeding?

ANSWER (COMMISSIONER GILINSKY'S RESPONSE)

In addition to deciding the disputes between the parties,
the Licensing and Appeal Boards act as the Commissicn's
delegates in reviewing the adequacy of the application and
the staff's evaluations. The boards should conduct such
review as the Commission directs or authorizes.



A o g o S
-

Peter A, Bradford

Question 6.

Commissioner Ahearne has recommended that licensing and appeal
boards be limited to the issues raised by the parties to the proceeding.

What are the views of each of the Commissioners on the need for,
and the benefit to be obtained by, licensing and appea) boards raising
issues not raised by parties to an operating license proceeuing?

Answer

As agents of the Commission, the Licensing and Appeal Boards must
have the authority to examine serious safety issues which have not been
raised by any party to the proceeding. Whether the issue is raised in
the hearing context, or forwarded to the Commission, this authority is
tmportant and is not burdensome.

In tnis regard, | have enclosed a portion of a recent memo from
Alan S. Rosenthal, Chairman of the Atomic Safety and Licensing Appeal
Panel, to Commissioner Ahearne on the licensing process. The enclosed
porticn specifically addresses the question of the sua sponte authority
of the boards. | share Mr. Rosenthal's views on tﬂs_suegccf.
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Commissioner Ahearne

None of the above is intended to irmply that the adjudica-
tory boards are or could be guarantors cf safety anéd enviren-
mental protection. Manifestly, the hearing grocess does not
allow for any such guarantee. The boards have neither the
assigned duty nor the available rescurces to embark upon an
independent examination of every safety and envirgnmental as-
pect of reactor construction ané cperation. To the contrary,
they must reach their decisiocns on the basis of what is placed
into an adjudicatory receri by the parties. If what is before
it suggests the existence of a serious safety or environmental
issue not specifically raised or adéressed by a party, the
board is empowered by the present rules to inguire into that
issue on its cwn initistive. But even in such circumstances,
the cutcome cf the inguiry will hinge upon vhat is then pro-
vided the board cn the reccxéd. And, neefless to say, many po-
tentizl problems will simply not come to the attention ¢f the
board at 2ll., Thus, in the final analysis, the safety and en-
vironmental acceptability of a particular reactor depends upen
the contribution of every lirk in the regulatory chain. The
ad{udicatery boards esre but one such link -- even though, we
would submit, an important one.

€. It is with the foregoing considerations in mind that
the present authority of the adjudicatcry boards to raise new
"seriocus" issues sua sponte in operating license proceedings
should be app:citiaT;lf

As I understand it, the principal pragmatic objections to
that autherity are (1) that it has been promiscuously employed;
{2) that, when invoked, it consumes inordinate amounts of staff

4/ Much has been made by at least cne industry spokesman

==  of the November 1579 amendment of 10 CFR 2.760a and
2.785(b) (2). Prior to that amendrment, those Sectiocrs
authorized licensing and appeal boards to exercise
their sua sponte autherity "only in exceptional circum-
sttnce;7-an§ wert on to direct that the "authcrity is
to be used sparingly"™. The amendment deleted that re-
strictive language. In the accompanying statement of
considerations, however, the Commissicn stated that the
"amended rules eliminate an apparent constraint on
bcards zs well as more accurately reflect current NRC
adjudicato bcarc practice’. 1* Tea. Reg. GI0BB
lﬁ%viiiit ;;, I§7§Siemp§as;s suppliec) ., gnd it does
not appear that there has been a significantly greater
resort to the sua spornte authority since 1979 in reli-
ance upcn the ame nt. Both before and after the
amendmernt, the boards have invoked that authority if and
when, in their judgment, a "sericus” safety or environ-
mental issue existed. (The reguirement that the issue
be a "serious® one had been contazined in the pre-187%9
version anéd was retained.)
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time which could be better devoted to other pursuits; and (3) its
use has produced no substantial contribution “o safety. Of the
three, it seems to me that only the last might, if velid, provide
a sufficient reason for eliminating or significantly curtailing
the authority.

'

As tc the first, I am perscnally unaware of any clear-cut
ébuses by boards of their sus sponte authority (although reason-
able minds might well differ as to the degree of seriousness of
any particular bosré-raised issue). Be that as it may, I am
quite confident that there are means of contrelling any real abuse
problem that may exist without eliminating or gutting the sua

Sporte authority.

As to the second chjection, con April 13 the Executive Legal
Director furnished the Commission with a memorandum listing the
cases in which (since 19%75) adjudicatory boards (licensing or ap-
peal) have razised new issues on their own initiative. The memo-
randum went on to estimate, inter alia, the time spent by NRR and
ELD staffs in responding to those issues. With due respect to
the persons responsible for those estimates, I must note that, on
their face, severzl of them seem grossly inflated -- possibly by
es nuch as an crder of magnitude. For example, it is most diffi-
cult to credit the estimate that 600 professional staff hours
(i.e., a total of 15 full weeks) were reguired to deal with two
exceptionally narrow ané uncomplicated guestions raised by the
Diatlc Canycen Appeal Board which is considering the adeguacy of

e applicart's security plan. I might add that the members of
that Board were very surprised when their attention was called by
me to that estimate. Based upcn their intimate knowledge of both
the scope of the two questions which they had posed and the nature
ané extent cof the stzff's eventual presentation on them, they are
unable to corprehend why or how mcre than a total of 60 hours of
technical end lawyer time was expended. 5/

Noetwithstanding these irisgivings, I am prepared to accept
the proposition that, depending upon its nature and scope, the
preparaticn and presentation cof the staff's response to a board-
raised issue may reguire the expenditure of considerable effort.
But the same is to be said with regard to the fulfillment of the

§/ It is my understandéing that the ELT is in the process of
T revising some of the estimates contained in his April 13

memorandum, I have been told, however, that the 600-hour
estinmate for the Dieclo Canyon Board-raised security plan

issues will be but modestly recduced (to 540 hours).
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staff's obligation to develop and present its sition on those
issues raised by the parties to the operating license proceed-
ing -- issues which very well may be of much less significance
in terms of safety or environmental prctection. It seems to me
that the ultimate guesticn is not whether adjudication is time-
consuming for all concerned; for most iss.es at lcast, it mani-
festly is. Rather, tne focus should be cr vhether tne time is
worth spending.

Thus, I come t© the third, and crucial, objection. It
would, of course, be fatuous to assert that every sua sponte
expleration produces a safety or environmental imprcovement
commensurate with the time ~»r rescurces utilized in making the
exploraticon. But once again, I dc not believe that the worth
ef inguiring into a particular issue (whether raised by a party
or by the board sua nte) is to be measured either exclusively
er primarily in terms cf whether the end result is some altera-
tion in the propesal under review. Tc the contrary, a sua
sponte inguiry should be thought to make & sufficient contribu-
tion to the fulfillment of this agency's weighty statutory re-
sponsibilities even if it dces nc more than enable the Board to
«atisfy itself -- before civing appreoval tc the issuance of an
cperating license ~- that a perceived potentially serious si fety
or environmental problem has received aceguate applicant and
staff attention ané has been dealt with satisfacteorily.

The implications of stripping the boarés of their current
sua sponte authority are brought into particularly sharp focus
By a consideration of the security plan phase of the Diablo
Canvon operating license proceeding. As earlier menticned, in

a8t proceecding the Appeal Board raised suz sponte two issues
bearing upen the adequacy cof the Diableo Canycn security plan
which had not specifically been placed intc controversy by the
parties to the proceedinc themselves, rlthough narrow in scope,
these issues were criticezl to an cverzll sssessment of the ade-
quacy ©f the plan (indeed, as I understané it, they went %o
whether the plan conformed to outstanding Commission regula-
tions). Surely, it cannct be sericusly maintained that th»
public interest in insuring a secure (ané thus safe) facility
would have been furthereé had the Appezl Board simply ignored
the possible deficiencies in the plan, Further, how coulé the
Bcard members have been fairly calleé vporn %o pass judgment on
the adeguacy ¢f the plan and, at the s2me tirme, deprived of the
right to consider all aspects cf it heving 2 bearirg upon that
adeguac:?7 On this score, what is inveolved is not merely the
integvity ¢f the outcome cof the adjudicatocry process but; a2s
well, the Boaré menmbers' sense of personal professional respen-
sibilaty as principal participants in that process.



231

As Mr, Shapar noted at a recent Cormission meeting, even if
it were precluded from injecting a new issue into an operating
license proceeding, a boaré woculé retain the right tc bring its
ccncerns to the staff's attention for the latter's considera-
tion. €/ We regard that alternative as entirely unsatisfactory.
Among Other things, the board's concern may bring into question
some prior action, inaction or determination on the part of the
staff. In such circumstances, there would be nc reason for a
high degree of confidence that the staff wouléd take the same
fresh and penetrating lock at the issue as might be expected of
indensndent adjudicaters not put in the awkwaré position of hav-
ing to reexamine (and possibly overturn) previocusly formulated
conclusions. Inscfar 2s the public is concerned, that confidence
would likely be total lacking. While the hearing process na{
not enjoy universal respect, rightly or wrongly it is generally
thought to produce more trustworthy decisiones than are made in
non-adjudicatory contexts. If nothing else, an adiudicatery
board must both act upon the basis of 2 formal record anéd assign
reascns for the conclusions it reaches. The s:tz2ff is not so
cbligated.

Fer the foregoing reascns, the Agreal Panel urges the re-
tention of the aé¢judicatery board’'s existing authority to raise
"seriocus” issues cn their own initiative in operating license
proceedings. It has no cbiection, however, to the inmstitution
of safeguards against the zbuse of that authority (assuming
that abuse is deemed to be a real or potential problem). Al-
though we o not advocate its adopticn, one such safeguaré
might be 2 requirment that the boaré firs:t cbtain Commissiorn
2pproval to raise ané pursue the new issue or issues. Unless,
however, the Commission were able tc act promptly upen regquests

€/ Mr. Shapar alsc sugcestec that, before moving forward
itself on the new issue, the bcard might be reguired %o
briag it to the attention of the Commission (which could
then decide whether it wanted the boaréd to pursue the

tter). This alternative is adéressed later in this
memorandum.
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for such :ggrovll. the result of a recuizement aleong that line
might be esirable delays in the completion of the proceed-

ing. 7/

Attachments:
1. 4/15/81 memorandum (Dr. Buck)
2. 4/10/81 memorandum (Mr. Cho)

ccs w/attachments:

Chairman Hendrie

Commissioner Gilinsky
Commissioner Bradfordé———as
B. P. Cotter, ASLBP

L. Bickwit, 0GC

H. K. Shapar, ELD

$. Chilk, SECY

7/ This memorandum is not addressed to any extent to the cther
sua lg%atc authcrity routinely exercised by aggsal boards;
T.e.’ authority to reviaw those portions of & licensing
board initial decision (and the record underlying it) which
have nct been challenged cn any appeal which may have been
taken from that decision. As I understané it, that guite
distinct sua sponte authority is nct under current Commis-
sion reevaluation. I mention the point only becavse the
ELD's April 13 memcrandum includes a reference tc the pump~
house settlement aspect of the North Anna operating license
proceeding. The Appeal Boaré €1€ nct, however, raise that
issue ab initio. Rather, it was first addressed by the
lLicensing Board. Appeal Boaré consicderaztion of it was in
the context of a sua sponte review of the Licensing Board's
_initiel decision Twhich was not appezled). See ALAB-48%1,

8 NRC 245, 247 (1%78). 1In ccatrast, the still-pending
turbine missile issue was raised by the Appeal Board uncder
the sua sponte authority now under considerztion (i.e.,
that issue ha3 not been consicdered by the Licensing Board
at all). Ié., at pp. 247-50.



Comnissioner Ahearne has recommended that licensing
and apneal boards be Timited to the issues raised by
the parties to the proceeding.

What are the views of each of the Commissioners on
the need for, and the benefit to be obtained by,
licensing and appeal boards raising issues not raised
by parties to an operating license proceeding?

Commissioner Ahearne’'s response s attached.




John F. Ahearne
fpril 1, 1981

Py ri

In my 1imited experience, I have seen our hearings described or
Justified as having any or all of the following purposes:

1. To satisfy the requirements of the Atomic Energy Act and of
the Administrative Procedure Act.

2. To contribute significantly to insuring adequate protection of .
the pubiic health and safety.

3. To build pudblic confidence in and unccrsundiné of NRC licensing.

:s?c‘ning these purposes, my estimate of their being satisfied is as
ol lows:

1. Yes -- by design, i.e., the hearing process is designed to satisfy
these statutory requ‘-oments.

2. There are several arguments offered to support this view:

(a) Plants are safer because of items identified in hearings and
subsequently corrected. But: this may be true, but I know of no case.

(b} Contested plants are safer because the NRC staff works more
thoroughly when they know they will be tested in 2 hearing. But: are
uncontested plants less safe? Are the 46 1/ plants that received
operating licenses without a hearing less safe than the 2% 1/ plants
that went throuch hearinac?

(¢} A1l plants are safer because staff review is toughened by
exposure to hearings, causing the staff to articulate their assumptions
and their logic, which assures sound reasoning. But: these benefits,
even if true, are urmeasurable, and this is a very costly and indirect
approach to improving staff practice. Improving staff practice requires
clear guidance and g.od management.

(d) The staff and applicant are not sole possessors of tr.th. The
hearing process allows others to raise significant issues and to challenge
the staff and applicant. The Board will discover the truth. But: aside
from the question of significance of the issues, the current process is
not well geared to accomplish this objective. Standing is essentially a |
residente requ rement, not an expertise test. Our practices on contentions w

1/ Preliminary data.
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and discovery seem to invite participants to come and lcok for issues

rather than requiring identified concerns be a prereguisite for participation.

The adversary court model presumes opposing sides which have a
direct personal interest. The courts do not recognize the dispute when
2 party represents a public as opposed to 2 private interest (i.e.,
ﬁ% v. Morton). But the NRC hearing process supposedly focuses
on legitimate issues rather than personal interest, 1.e., on public
rather than private interests. For a person with ar. issue to reside
near the plant may be entirely fortuitous.

Unless the objective 1s to delay, the parties should be looking for
a mechanism which assures their issues will be given serious attention
and provides a response which describes disposition of the issues and
makes clear the basis for tnat resolution. There should be a better
alternative than our current process, which exhausts all parties (e.g.,
Seabrock seismic pleading).

3. If this is the purpose it obviously is not working and may not be
authorized (nor funds appropriated).

The process could be defended as educating the public, particularly
those who live near 2 plant: (1) if vou have a plant fn your Lackyard,
you are entitled to understand it; (2) the hearing provides a mechanism
to get the attention of the NRC and the applicant to get answers; (3)
the byreaucracy is often unresponsive. But: this is & very costly way
to achieve objectives that could be met by more informal public meetings
to 2ir issues and educate the local public.

Other Problems

The process as it now exists is unable to distinguish betweer
trivial and significant issues. This is due in large part to (a) a
ttrurtuee which raraly reawards and often ounishes attempts to contro) a
proceeding and (b) a failure to provide clear, consistent, timely, and
rational guidelines which can be applied by a Board with confidence in
ar individual proceeding. The first is inherent in the nature of the
appeal process. Since interlocutcry appeals are ciscouraged, review
2imost always takes place from the perspective ¢f & completed hearing.
Complaints that contentions, discovery, or testimony were improperly
excluded can be effectively raised at this stage. The affected party
argues that it was prejudiced in that "1/ only X were included, the
deciston would be ¢ifferent.” Complzints that too much was included
will be academic -- the prejudice 1ies in *he delay which already will
have occurred. Licensing Board memiers are inclined tc be "conservative”
in allowing issues to enter the hearing. Errors in excliuding {tems
might Jead to remand, while errors in inclucing items seem to have
1ittle consecuence.
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The second aspect flows from the Commission collegial decision-
making process. Collegial decisions are the resylt of compromise. A
final Commission document is the result of a slow process of coordinating
and negotiatiny different views. Unless the Cumission devotes great
effort, the product will *e imprecise.

Proposed Changes
If hearings are not necessary to assure public health and safety,
then fundamenta! reform is needed. The current process has high costs. b

1f there are few benefits, we should look for a more efficient, effective

2lternative. It is realistic to expect we can provide significant

improvements in the process without racdical change to the framework.

However, any approach which begins and ends by establishing an envelope .
schedule or by setting time limits for individual pieces is largely a

stab in the dark. The logical approach is to (1) understand the major

components of the process, (2) fdentify at least in qualitative terms

the major problems, and (3) thun address those problems. Recognizing

this is a complex process, we must be prepared tc make decisions with

imperfect understanding.

A significant amount can be accomplished even without radical
change to the current hearing process. Although ! agree with the
Chairman of the Licensing Board Panel! that Boarc members must be given
responsibility and authority to make judgments for individua)l proceedings,
the Commission has the responsibility for setting the general rules.

In H?m of these considerations I propose that the Commission take
the following actions:

-= Support use by the Boards of current authority to control
proceedings.

e Raice the threshnld for admitting contentionc
== (Clarify responsibiiity of the bLoards.
o Modify or eliminate sua sponte authority

o Strengthen deference given to judgment of a Board in an
individual case

o Support sanctions
A, Emphasize current authority of the Boards. We should issue &

policy statement which jives strong support for the Boards to use existing
authority to control proceedings. The primary utility would be to stem
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the trend »f the past few years. A policy statement 1d have a positive
effect because we would clarify our expectations of the Boards. We slso
must be prepared to support Boards when they follow our guigance.

The statement proposed in the March S5th Cotter memorandum is Qood.
Use of existing & ority by Boards could significantly shorien and
focus proceedings.

B. Mig angtion th%gc_?ld. This very important step is relatively
simple, Teasibie, cCoOu mplemented quickly, and directly addresses
the failure to distinguish between trivial and significant issues.

We must develop better mechanisms for selecting real issues.
Regardless of whether the Allens Creek decision was correct or not
(i.e., whether it merely eoniinua 2 body of practice which originated
in 1973 or constituted a departure from past practice), this issuc needs
to be addressed. (Summary disposition s not a reasonable substitute
for adequate screening of contentions. Summary disposition motions
require a disproportionate amount of resources and accelerated schedules
will make them virtually impractical.)

0GC should work with the various Licensing Board members who
expressed concerns in connection with the Allens Creek decision. 06C
should also specifically consider Costle v. Pacific E al Foundation (63
L Ed 24 329). That decision in combinaticn with Yermont Yankee s d

be analyzed to hely formulate an appropriate, higher t reshold.

C. Clarify regggnsibﬂig* of Boards. !s the primary responsibility of
& Licensing Board to resclve disputes presented by the parties or to
perform an independent technical review? [ believe it to be the first
but perceive an increasing shift towards the second. 1 would narrow and

strengthen the focus of the Boards on contested issues by the following:
1. Modify or eliminate sua sponte rols. Under the current rule a

Board is tO raise an 1SSUE ON 1Ls Uwn (i ail we protEesing When 4t
determines "that a serious safety, environmental, or common defenae and
security matter existe.” The "serious” threshold has been lowered.
Boards have resd Commission and Appes] Board decisions over the last few
years as defining a broader responsibility for them, which increases the
pressure to builc an all inclusive record. We could take action to
counteract the recent expansion of the sua sponte role (e.g., see
attached excerpt from my February 23, 1887 memorandum) and reinforce the
"serious" threshold.

If uncontested plants are safe enough, only admitted contentions
should be debated. I would eliminate the sua sponte role. The hearing

50-322 O—81——16
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should examine only contested issues, i.e., the ones that make the case
different from unﬁonusud cases. The threshold should be high. Public
confidence would then be based on rea) issues being debated.
i 1f there is no support for deleting the sua sponte role, we should

resiructure the process by which these issues are raised. In particular,
a Board should certify to the Commission a question it believes should
be raisec pefore requiring parties to address it in a hearing. This
would serve to emphasize the unusua) nature of such inquiries.

At the very least we need to reemphasize the boundaries which were
established in the original articulation of the sua sponte rule:

i “The fact that the Boards may inquire into matters that concern
them should in no way be construed as a license to conduct fishing
expeditions. As a genera) rule, Boards are neither required nor
expected to look for new issues. The power to do so should be
exercised sparingly and utilized only in extraordinary circumstances
where & Board concludes that - serious safety or environmental
issue remains. Normally there is a presumption that the parties
themselves have properly shapea the issues, particularly because
the hearing follows comprehensive reviews by the regulatory staff
and the Advisory Committee on Reactor Safeguards.”
Consolidated Edison Co. (Indian Point Unit 3}, CLI-74-28, 8 AEC 7,
i e e

3 2"

2. trencthen deference given to 2 Board's judoment in an ‘ndividual case.
No Board is going to agg-~ssively manage 2 process 1t 1s concer
that it will be second guessed at a later date. Given guidelines, such
as those in the Cotter March 5th memorandum, 2 Board's Judgment should:
be gciven great deference. Application of general principles to specific
cases will usually turn on the details of he circumstances. The Board
is most familiar with those details and has the advantage of personally
participating irn the ongoing proceedings. & paper record is no substitute
TOr actuai presence.

e M e e

This does not mean we should not follow closely individual cases.

1 will support efforts to develop better ways to monitor the hearing
process.

3. Give sanctions re ] content. Al though authority rlearly
exists to sanction parties who 6o not meet their obligétions, as @
practical matter a Board cannot make & credible threat of sanctions.
For example, 2 Board has no control over the NBC staff, Obviously, the
st2ff has a number of competing priorities. Although in some cases its

hesring work should slip, the staff should be prepared to justify those
slips,

F’_ e e A
)
]
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We sho |¢ expand the concept suggested by the Appeal Board in OPS,
i.e., communication by a Board when the staff does not meet its hearing
responsibilities. The EDO should be told of each scheduled commitment
by the staff in 2 proceeding and of any failure to meet such a commitment.

The applicant already has an incentive, in that delay can be very
costly. iowever, if the applicant does not meet deadlines, it should
not be heard to complafn about the ultimate delay in the process, We
should document contributions to delay by the applicant.

With respect to other parties, the penalties described by Cotter
should be used. Focusing the hearing on more important issues will help
avoid dissipation of intervenor resources as well as staff resources.

In addition, clarifying the responsibility of Boards tc pursue issues on
their own will help meke the threat of throwing out & contention more
realistic. It is not very effective to strike a contention and then
adopt it as a Board question (which has happened).

D. Interim 1C¢!_|!15§ %!sigutwn. Interim licensing legislation is
the wrong solution. "Jcensing impact problems are due to (1) TMI
having deflected staff resources and (2) an inefficient process. Going
for interim licensing authority neglects the first and accep the
second. It significantly undercuts public credibflity, introduces the
least efficient part of the licensing process (the Commission) directly
into our ongoing proceeding, but, worst of all, accepts all the problems
with the current system. If the majority concl' des they are unwilling
or ynable to address making substantive changes to the process, or that
such changes would take too long to affect the near term problems, |
would not oppose @ legislative proposal for low power interim licensing.

Conclusions
Although | question whether the adjudicatory format is appropriate
for the resuiuiiuh uf sechniss) issuss ‘nvslvine a Yawas dearee of

professional judgwent, I recognize that a fundamental change in the
process will not occur without extended debate. We can significantly
improve the process without radical change to the framework. The
participants in the process are entitled to guidance, and 1t is the
Commission's responsidility to provide 1t. A pronpuncement that "we

want the hearing process shortened -- go and do good” is not enough. It
fails to address funcamental questions. By not addressing the purposes

of the Hearings *nd the details of the process, we can neither estimate
whether the schedule will really be sho~tened, nor the costs of shertening.
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. UNRESOLVED SAFETY ISSUES

The Commission should clarify the Licensing Boards' responsibilities
in OL and OL amendment proceedings concernt ng unresolved safety
issues, to make it clear that litigation and findings are required
in this area only if a Board determines that a “serious safety
:svémn - 7;3: or common defense and security.matter exist.” See

iscussi

1 did not object to the Appeal Board decisions in Monticello and
North Anna because [ expected they would be interpreted as simply
cautioning boards to be particularly sensitive about pussible issues
relating to unresolved safety issues. In other words, resolution of
unresolved safety issues inherently is more likely to contain a
serfous issue. [ never thought there was danger that they would be
interpreted as an independent mandate to consider those issues since
that would be contrary to Section 2.760a. However, apparently the
Boards have not seen it my way,

For example, the September Zimmer decision contains the statement
(p., 3): “Recent Appeal Board decisions have also re-emphasized the
obligation of Licensing Boards in operating license proceedings to
make findings concerning the resolution of unresolved generic issues
applicable to the particular reactor, whether or not the issues are
the subiect of contentiant * Th F3rt nne Brsv vcpnmad o~ £i-4

~ W Lt JuNTl 8

responsibility even in an amendment proceeding (see the ASLE decision
issued January 26, 1981 in the Dresden spent fuel poo! proceeding ).
That Board sua sponte ordered: “Based on a review and analysis of
the varicus generir unresolves safety issues under continuing study,
what relevance is there, if any, to the proposed spent fuel pool
modification? Further, what is the po*ential health and safety
implication of any relevant issues remaining unresolvad?”

To avoid further expansion of the already unwieldy hearing process,
I recommend we clarify this matter. . . .
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QUESTION 6. (b) Is the Commission aware of any instancec in which
licensing or appeal board sua sponte review --- that
is, exploring issues not raised Dy the parties -- ,
particularly at the gperating license stage, has
resulted in major safety design changes or other
major safety improvements to the plant?

ANSHER.

The Office of the Executive Legal Director, which provides legal advice
and services to the staff, including representation in adminstrative
proceedings involving the licensing of nuclear facilities and materials,
nas provided the Commission with the following view:

A review of operating license proceedings completed since 1975 in which
safety issues were rasied te by the Commission's adjudicatory
boards indicates that in all ¢ except sne Light Company, et al.
(Beaver Valley Power Station, Unit No. 1), 3 ~ ’ adjudi-
catory board raising the safety matter was eventually satisfied that the
matter had been adequately considered and accounted for in the app)ication
and/or in t e S*iff's review of the application. Accordingly, no license
condition pr + ding for major safety design changes or other major safety
improvements to the plant has been imposed relating to a safety matter
raised sua te by & board. The scle exception involved a concern of
the licensi ard regarding operation at various powes levels (vanging
from 5% to full power) dwin? a one-year period of time until an auxil-
fary river water system was installec. In granting the full power
license, the board included licemse conditions providing for an interim
alternate cooling system (portable pumps) until the auxiliary river

water system was installed. This interim alternate cooling system
provided an added measure of confidence during the interim period
although it should be noted that the board found that the postulated
accident requiring the installation of the auxiliary river water

SYSLEm Wes Wwast wisses iy s Sugueche Liskt famany, st al. [Beaver

s S

valley Power Station, Unit No. 17 & WRC 55 at 55-80 (13787.
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The Atomic Safety and Licensing Soard Panel, which conducts public hearings
and makes such intermediate or final decisions as the Commission may

authoriz: in proceedings to grant, susperd, revoke, or amend NRC Licenses,
has provided the Commission with the following information: !

An April 13, 1981 study disclosed that .s_ggm%g auestions have been asked
in only 12 proceedings since 1975. These questions tock up 1.5 percent or
Tess of the staff preparation time in contested proceedings during that
period. Sua questions have had one of three results: (1) the Board's
concern is satisfied and no further action is taken; (2) the parties modify
their position or the applicatibn as it relates to the concern; or (3}

the Board imposes conditions on the license.

In at least three cases the Boards have imposed license conditions:

In 8 Vall » the Board raised two issues: (1) the probability that
2 gasoline might explode and destroy the cooling water intake; and
(2) whether steam generator tubes could fail in an accident. As a result,
special pumps wore ordered to be kept available until an alternate
cool:.:s water structure could be built, and specia) restrctions were
urde regarding primary leak rate and tube plugging. In ﬂovis-%.g;e 1,
the Board questioned the accuracy of dose estimates and imposed t o! lowing
requirements; (1) expanded preoperational monitoring; (2] review of
cperational tech specs before operation; and (3) esxpanded operational
monitoring. In Fitzpatrick, the Board aquestioned the adequacy of ecologica)
monitoring and mm% Staff and Applicant to agrer on a monitoring pro-
gram before the licesse issued.

The ‘mportance of sua s%gte review in operating Yicinse proceedings relates
directl, to the nature of the coastruction permit pro eeding. In the latter,
the Board reviewsd preliminary design before anything 's actuaily built,

Some five cr six years elapse between issuance of the constryction permit
and the operating license. Significant variance between the preliminary
design and the plant actually constructed, and new developments,

seismic information or tne neead fOr nydrogen control ‘dentifieq as a resyit
of the TM] accident, are but two examples of major changes requiring
thorough operating license review. The Supreme Court recoagnized this

safety concern 20 years ago, stating that “nuclesr reactors are fast developing
and fast changing. What is up to date now may not, probably will not, be
acceptabir tomorrow.” Power Reactor Develooment Co. v. International Union
of Electrica. Radio and Machine Workers, AFL-C 10, 387 U.G. 30F

In fact, the sua sponte authority freguently reduces 1itigation bv causine
cases cr issues to be settled pricr to hearing. This benefit to the
Ticensing process occurs more frequently than Board identification of
issues which result in Board imposition of conditions on a licente. The
application is amended or revised prior to hearing, a fact not usually
reflected in the Initial Decision. A recent illustration of the effect of
Brard questions is described in Attachment I

s SUB |
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UNITED STATES
NULLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD PANEL
WASHINGTON DT 70885

Swbet April 28, 1981

MEMDRANDUM FOR: &. Pau) Cotter, Chief Administrative Judge

ASLBP
FROM: Oscar H. Paris, Administrative Judge W
ASLBP
SUBJECT: REDUCTION OF LITIGATION RESULTING FROM SUA SPONTE QUESTIONS

RAISED BY LICENSING BOARD

In the Turkey Point Steam Generator Repair Proceeding the Intarvenor alerted
the Licensing Board to the potentially hazardous method proposed by the
Licensee for storing the old, radicactive steam generator assembling on the
plant site. Briefly, the Stean Generator Repair Report proposed to store

the assemblies in an earthern-floor "compound” located in the lay-down area.
The Board determined from the FSAR that the elevation of *he lay-down are2
was approximately 5 feet MLW (Mean Low Water), and that ti. predicced maximum
storm surge to be expected during & hurricane 2t the site is 18.3 feet MLW.
Consequently, in the Board's Order Ruling on the Petition of Mark P. Oncavage,
dated August 3, 1979, Judge Paris asked 3 serfes of safety-related questions
ebout the propose . storage method (10 NRC 183, 203-204; see Attachment).

In Pevision 7 to the Steam Generator Repair Feport submitted in March 1980
the Licensee substantially revised its proposed storage methos. It now plams
+5 store the radioactive assemblies in & concrete-flogred building founded
on engineered f111 with & finished grade of 17.5 feet MLW; further, the
storage buflding will comply with the design requirements of the Code of
Uesanne Vissn Nads Tnunty. F{ortdo. with respect to hurricane wind loadings.

Sta f, with the support of Licensee, has moved for summary disposition ot

& contention which relates to the storage of the steam generatory assemblies.
Because of the action taken by Licensee subsequent to the issuance of our
order i st, 1575, the Board is granting the motion for summary disposi-
tion ang will indicate in that order that its own concerns about storage cf
the radicsctive assemblies have been satisfied, also,

Thus, because of the questions raisec by the Board in the Order admitting
the Intervenor, the Licensee volunterily mogified its plans so as to elimi-
nate the hazardous situstion which concerned the Boarc, and the time and
espense of highly technical “=stimony and litigaticn associated with 1t has
been avoided, This development ie of significance with resird to aveiding
gelzy in the Turkey Point pr ceeding because Licensee neess to get a decision
in time to complete the repair, if it is allowed, before the 1982 peak lcad

and hyrricane season.

ATTAGeENT ¥ 1,



ATTACHMENT

Moreover, Petitioner referred 10 “The Licensee's use of the 10.1 [oot storm
tide during Hurricane Betsy in 1965 .. ." in his Supplementa! Submission (at p.
3, fn.2). Licensee responded by pointing out that the historical 10,1 foot storm
lide was mentioned in the FSAR. not the SGRR nor SER, 2né went on 1o
indicaie that the design of the plant sulety sysiems is based on & predicied
meximum flood stage, resuliing from the maximum probable hurricane of
8.3 jeet MLW. (Licensee) Response 10 Suppiemental Submassion at 13, fn.
9. see Safety £valuation for the Operating License, dated March 14, 1972,
Section 3.4)." With a surge Jevel of 18.3 feet, wuve runup to above 22 f=et is
predicied. (/bid.) The FSAR indicutes that sustained winds exceeding

“trurricane force (75 mph) can be expected on an average of once every 7 years,
anc winds greatcr than 100 mph can be expecied once every 25-30 yes's
(FSAR, Section 26.6).?

The proposed siorage compound for the sieam generator lower assembiies
will be located in the laydown area st the plani. (SGRR. App. A, “Responses
1o NRC Questions of 1/9/78™ a1t A=46-1] Theelevation of the laxdown area is
5.0 feet. (FSAR, Fi, 1.2-1). The siorage facility will be consirucied of
reinforced concrete walls which are designed as radiation shields, and it will
have a waleriight concrete roof. One end of the compound will be left open,
piesumably 10 provide access, and this end is 1o be closed with interlocking
“stop logs " (SCRR, App. D, “Responses 1o NRC Questions of 12, 18/78" a1
Delel and Fig D.1-1) The ¢:mensions of the facility will be 110 feet by 60 feet
by 17 feet high. (Jd.. Fig. D.I-1). There is no indication that the sicrage
compound will be watertight ¢ floods or that it will be designed 10 withstund
siresses of storm suree. wave renub. or the imnuet o flauting Aehee cuirk ae
logs and broker timbers Finaliy, | note that Licensee plarsiosioreths steam
generator lower assemblies for approximately 35 years before disposing of
them ofi-site. (SGRR, Section 3.4.4)

The foregoing information causes me to believe it reasona®' L o, vect
that the sicem generator assembly storage compouné with the entlosed
raCioactive assemblies would be subjected te hurricancs about five Limes
during is functional life, and | would funher expect at leust one of thace
sterms lo kuwe winds in excest of 100 mph. Conzeivably such u storm could
produce the projecied 18.3 fooi udal surge with wave runup 1o about 22 feet
The secnario generuted by these considerztions is that the storege comnound
wuould be inunduted in 13 feet of moving water with waves possibly breaking
over s rool. This scenario brings many nuestions 1o mind. Would the storage
compound be wintertight, or would ihe 2ssemblies aiso be immersed in 1 1 feet
of sea water? Would the walls withstend the stress imposed by moving water
and wave acion? Would the walls withstand the impact of Nuating debris
thrown aguinst them by waves” How bouvant wouid the sculed sieam
gencrators be? Might they move and consequently impaci the wall from
within the compound? If the walls should collapse, could the wind driven
wister move the assemblies away from the compound”? The ability of the sieam
gencrutur storage compound to withstand siresses imposed by hursicanes is
not addresesd in the SGRR, the SER, or the Environmental Impact Appraisa!
(E1A)* .

10 NRC 183, 203-204, footnotes omitted (1979)
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Corw.issioner Ahearne has recommended that h.cnnn’ and appea!
boards be limited to the issues raised by tle parties to the
proceeding.

¢. Does the Commission believe that this sponte review by
the licensing and appeal boards comu%s a necessary,
additional layer of technical review beyond that performed
by the NRC staff and the ACRS?

4. Particularly given the fact that ng hearing at all is
required at the operating license stage for uncontested
cases, is there any raason why the licensing and appes!
boards should have the authority, and in fact be encouraged,
to m;m issues not raised by the parties in the contested
cases

ANSHER.

c. In establisking "fcensing and appea) boards it was never the intention
to create an additional layer of technical review in the sense that de nov
review of the ap-lication would be conducted. Wowever, giving the licensing
and appeal boards the authority to raise technical questions not raised by the
parties does provide 3 check on the quality of the staff review process.

The boards have always had this authority and therefore it is not possitie

to compare the results of a review system with this autherity with the results
of a review system without it. Thus, the question whether the exercise of
sus_sponte review is necessary is a dffficult one to answer.

d. A number of reasons can be offered for mainta‘ning this authority in the
licensing and appea) boards. First, as noted in the response to c. above, fuch
authority provides an independent check on the staff review. This independent
check could spot issues not included by the staff in its review, suggest incorrect
resolution of issues when that occurs, and generally encourage thorough review

ON TNE DBrT OF Lhe steii, sn assisisn, metatainina thic authority would preserve
the sense of professionalism on the part of the technical board members. It
would be difficult to expect a technical member to simply sit back and ignore

technical defect in the presentations made before the board.

Commissioner Ahearne refers to his paper attached as the answer to Question 8.



J. The Commission's report to the Congress on cptions for
reducing licensing delays identifies two opticns regarding
the "immediate effectiveness” issue. One would reinstate
Ticenses, and the other would aliow the operating license
to issue after a brief opportunity for direct Cormission
review. What are the views of the Cormissioners on these.
two options, anc with regarc to the secend. what, realistically,
could the Commission expect to accomplish during the brief
review period?

ANSKER:

Answer (Chairman Herdrie), My preference is for reinstatement of the
immediate effectiveness rule, with the present Appendix B, 10 CFR 2,
procecure to go in parealle) with fuel Toacing and plant startup, Thic
option minimizes the potential delay due to Commissica review. However,

the other option does save about two months of the three that | estimate

the Appendix B orocedure would take, and is much to be preferred to ne
Change at all.

Questicn 7 The Commission's report to the Conaress on
options reducing licensing delays identifies
two options regarding the "immediate effectiveness"”
issue. One would reinstate the immediate
effectiveness rule for operatinc licenses,
and the other would allow the cperating
licenss to issue after a brief opportunity

Pad Blvoah Mocsls s $
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views of the Commissioners on these two
opetions, and with regard to the second,
what, realistically, could the Commission
expect to accomplish during the brief review
pericd?

ANSWER (COMMISSIONER GILINSKY'S RESPONSE)

The Commission should decide whether a power reactor license
is granted. BSuch license decisions are the most important
decisicns made by the NRC, Like any other organization,

the agency runs better when top management takes direct
responsibility for major decisions.



Peter A. Bradford

Question 7

The Commission’'s report to the Congress on options for reducing
licensing delays identifies two options regarding the “immediate effec-
tiveness” issue. One would reinstate the immediate effectiveness rule
for operating licenses, and the other would allow the operating license
to issue after a brief opportunity for direct Commission review. What
are the views of the Commissioners on these two options, and with regard
to the second, what, realisticallv, could the Commission expect to
accomplish during the brief review period?

Answer

Both the Kemeny Commission and our own Special Inquiry Group strongly
criticized the Commission’'s remoteness from the licensing process and
consaquent lack of responsibility for its results. This brief direct
review compels the Commissioners themselves to assume a direct respon-
sibility for the subsequent safe operation of the plant.

Question 7. The Commission's report to the Congress on options
for reducing licensing delays identifies two options
regarding the “immediate effectiveness” issue. One
would reinstate the immediate effectiveness rule for
operating licenses, and the other would allow the
operating license to issue after 2 brief opportunity
for direct Commission review. What are the views of
the Commissioners on these two options, amd with regard
to the second, what, realistically, could the Commission
expect to accomplish during the brief review period?

Answer. Commissioner Ahearne:

1f the Commission has provided clear guidance to the Boards as to
what kind of issues they should address and the Commission's position~
on, and interpretation of, difficult regulations, and then a Board
reaches a positive finding on the outstanding issues, | do not believe
that Commission review in a short period of time woulo be anything other
than a mechanism to provide the appearance of Commission involvement.
1f the Commission has not provided such guidance to the Boards, then a
short review will not suffice for reaching a Commission conciusion and
we should expect a lengthy period to elapse between Board decision and
Commission decision. nsequently, | find little real value in main-
taining a version of the Appendix B procedure which requires the Commission
to formally grant the license based on a brief review. On the other
hand, ! do believe that since the Commission has now reached a decision
on what the ™! requirements will be, it is our obligation to provide
clear instructions to the Boards. In case the guidance proves insufficient,
we should alsc put in place a procedure which allows the Commission to
reverse the Licensing Board decision, although ! see nc reason why a
plant should not be allowed to operate or begin operation in the interim.



QUESTION 7. The Commission's report to the Congress on
options for reducing licensing delays identi-
fies two options regarding the "immediate
effectiveness” issue. One would reinstate
the immediate effectiveness rule for operating
licenses, and the other would allow the
operati license to issue after a brief
opportunity for direct Commission review.
What are the views of the Commissioners on
these two optiong, and with regard to the
second, what, realistically, could the Com-

mission expect to accomplish during the brief
review period?

ANSWER,
[Part I calls for views of the Commissioners)

The brief direct review period contained in the second

option is intended to provide the Commission with an oppor-
tunity tc review significant safety issues before cperation
begins, Commission staff ocffices will have been monitoring
the licensing proceedings and will direct Commission attention
to issues of particular importance and Aispute. Commission
review will be limited, then, to significant safety issues
and will ensure that the application is in compliance with
pertinent legal reguirements and policy directives. Operation
would be authorized only upon Commission affirmation of the
resclution of such major issues. Detailed review of these

and other issues by the Atomic Safety ané Licensing Lppeal
3ocards would continue as before.

QUESTION 8: Commissioner Ahearne has noted in his views on the
Commissfon’s legislative propesal that full-power
interim operating authority will he nececcary nnlece
improvements in the licensing process can be made.
What specific changes would Commissioner Ahearne
make? What are the views of the other Cormisstoners
on these proposals?

ANSHER :

Answer (Chairman . .ndrie). There are about six units that are completed
or are close to completion, with hearings under udy or about to start,
that are going to be delayed unless the Commission is authorized to issue
interim full power operating licenses in advance of the completion of
hearings. 1 believe this will be the case even with the proposed low
Power opera.ion authority we have reouested and with a1l of the improve-

ments in the 1 <ensing process | can foresee the Commission being able
te agree upon.
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Commissioner Ahearne has noted in his views
on the Comrission's legislative proposal that
full-power interim operating authority will be
necessary unless improvements in the licensing
process can be made. what specific changes
would Commissioner Ahearne make? What are
the views of the other Commissioners on there

proposals?

ANSWER : COMMISSIONER GILINSKY's RESPONSE

The Commission is developing a series of proposals to reduce
the time during which plants might stand idle unnecessarily.
These, together with approval by Congress of proposal for
interim fuel loading and low power testing licenses, should
make it possible to eliminate most of the projected idle time
and associated economic cost. At the same time they would
not undermine the hearing process in the way that granting
interim full-power licerses would.

Peter A, Bradford

Question &

Commissioner Anearne has noted in his views on the Commission's
legislative propesal that full-power interim operating authority will be
necessary unless improvements in the licensing process can be made. What
specific changes would Commissioner Ahearne make? What are the views of
the other Commissioners on these proposals?

A.’» ,E

As an end in itself, expedited licensing is wr and has little to
do with the real problems of nuclear power. | ml:ﬂgot approve any
such effort which jeoparcized or delayed a significant NRC safety program,
or which affects the integrity of the hearing process. We are already
seeing s)ippages in a number of projects (the Stendard Reviow Plan, the
definition of what constitutes construc:ion permit conditions, and the
Systematic fvaluation Plan) that have a potentially significant impact
on safety. Of course, expedited )icensing alone wi'l do 1ittle to help
nuc lear power and may, ff done in a manner that compromises safety or
inspires public distrust, do considerable narm.

Other improvements should flow from 2 ttudy of

ttudy of the type committed
te in the 1!77 Nationa] L-ergy Plan (p. 72), but never conducted. Such
& review, involving diverse participants would lessen controversy and
assure balanced chenge.



Question 8. Commission Ahearne has notac in his views on the
Commission's legialative pruposal that full-power
interim operating authu=ity will be necessary unless
improvements in the licens ng process can be made .
What spe_ific changes would Commissioner Ahearne
make? What are the views of the other Commissioners
on these proposals?

Answer.  Commissioner Ahearne:

Attached is the latest version of a set of my proposals. |
believe the Commission must address the fundamental question: What
is the proper role for the hearing process?
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John F. Ahearne
April 1, 1981

my limited experience, ! have seen our hearings described or
Jusuﬂd as having any or all of the following purposes:

1. To satisfy the requirements of the Atomic Energy Act and of
the Administrative ;ncmrc Act.

2. To contribute significantly to insuring adequate protection of
the public health and safety.

3.  To build public confidence in and understanding of NRC licensing.

:s:n‘mm *hese purposes, my estimate of their being satisfied is as
Cllows:

1. Yes -- by design, 1.e., the hearing process is designed to satisfy
these stututory requirements.

2. There are several arguments offered to support this view:

{a) Plants are safer because of items fdentified in hearings and
subsequently corrected. But: this moy be true, but I know of no case.

(b) Contested plants are safer beczuse the NRC staff works more
thoroughly when they know they will be tested in & hearing Q‘L are
uncontested plants jess ufo? Are the 46 1/ plants mat recelved
cperating licenses without & hearing less safe than the 25 1/ plants
that went through hearings?

(c) A1) plants arc safer because st:ff review fs toughened by
exposure to hearings, causing the staff to articulate their assumptions
and their logfc, which assures sound reasoning, But: these benefits,
even if trye, are unmeasurable, and this is a very costly and indirect
approach to improving staff practice. Improving staff practice requires
clear guidance and good management.

(d) The staff and applicant are not sole possessors of truth. The
hearing process allows others to rafse sfgnificant issues and to challenge
the staff and applicant. The Board will discover the truth. But: aside
from the question of si nificance of the issues, the current process fs
not well geared to sctomp)ish this objective. Standing is essentially o
residence requirement, not an exper*ise test. COur practices on contentions

1/ Freliminary data.



and discovery seem to invite participants to come and look for issues
rather than requiring identified concerns be a prerequisite for participation.

The adversary court mode] presumes opposing sides which have a
direct personal interest. The courts do not recognize the cispute when
& party represents a public as opposed to 2 private interest (i.e.,

b, Tub v. . But the NRC hearing process supposediy focuses
on leg te issues rather than personal interest, i e., tn public
rather than private interests. For 2 perscn with an issue to reside
near the plant may be entirely fortuitous.

Unless the objective is to delay, the parties should be looking for
& mechanism which assures their issues will be given serious attention
and orovides a response which describes disposition of the issues and
makes clear the basis for that resolution. There should be @ better
alternative than our current process, which exhausts 21) parties (e.g.
Seabrook sefsmic pleading).

3, If this 15 the purpose it obviously is not working and z.y not be
authorized (nor funds appropriated).

The process could be defended as educating the public, particularly
those who 1ive near a plant: (1) if you have @ plant in your backyard,
you are entitled to understand it; (2) the hearing provides 2 mechanism
to get the attention of the NRC and the applicant to get answers; (3)
the bureaucracy is often unresponsive. t: this is 2 very costly way
to achieve objectives that could be met by more informal public meetinys
to air issues and educate the local public.

QOther Problems

The process as it now exists is unable to distinguish between
trivial and significant issues. This is due in large part to (a) &
structure which rarely rewards and often punishes attempts tc control a
proceeding and (b) a feilure to provide clear, consistent, timely, and
feLliunal yuivel ines whish von be epypi ieu Uy @ Duerd wilh cuniivence in
an individual proceeding. The first is inherent in the nature of the
Cgpoﬂ process. Since interlocutory appeals are Aiscouraged, review
aimost elways takes place from the perspective of & completed hearing.
Complaints that contentions, discovery, or testimony were improperly
excluced can be effectively raised at this stage. The affected party
argues that it was prejudired in that “if only X were included, the
decision would be different.” Complaints that too much was includes
will be academic -- the prejudice lies in the delay which already will
have occurred. Licensing Board members are inclined tc be “"conservative”
in allowing issues to enter the hearing. Errors in excluding ftems
might lead to remand, while errors in including ftems seem to have
Tittle consequence.
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The second aspect flows from the Commission collegial decision-
making process. Collegial decisfons are the result of compromise. A
final Commission document {s the result of a slow process of coordinating
and negotiating different views. Unless the Commission devotes great
effort, the product will be imprecise.

Proposed Changes

If hearings are not necessary to assure public health and safety,
then fundamental reform is needed. The current process has high costs.
If there are few benefits, we should look for a more efficient, effective
alternative. It is realistic to expect we can provide significant
improvements in the process without radical change to the framework.
However, any approach which begins and ends by establishing an envelope
schedule or by setting time limits for individual pieces is largely o
stab in the dark. The logical approach is to (1) understand the major
components of the process, (2) identify at least ir qualitative terms
the major problems, and (3) then address those problems. Recognizing
this is a complex process, we must be prepared to make decisions with
imperfect understanding.

A significant amount can be accomplished even without radical
change to the current hearing process. Although | agree with the
Chairman of the Licensing Board Panel that Board members must be given
res;~as1bility and authority to make judgments for individual proceedings,
the Lommission has the responsibility for setting the genersi rules.

In Tight of these considerations ! propose that the Commission take
the following actions:

== Support use by the Boards of current authority to control
proceedings.

== Ratse the threshold for admitting contentions,
==  Clarify responsibility of the Boards.
[ Mocify or eliminate sua sponte authority

° Strengthen deference given to judgment of a Board in an
individua) case

[ Support sanctions

£. Emphesize gurrﬂt authority of the Boards. We should issue a
policy statement which gives strong support for the Boards to use existing

authority to control proceedings. The primary utility would be to stem

0-328 08 ——17
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the trend of the past few years. A policy statement 1d have 2 positive
effect because we would clarify our expectations of t rds, We 2lso
must be prepared to support Boards when they follow our guidance.

: The statement proposed in the March 5th Cotter memorandum is good.
Use of existing authority by Boards could significantly shorten and
focus proceedings.

B. %Wu‘ This very important step is relatively
simple, cou mplemented quickly, and directly addresses
the failure to distinguish between trivial and significant issues.

We must develop better mechanisms for selecting real issues.
Regardless of whether the Ml%g S n% decision was correct or not
(i.e., whether it merely continu y of practice which originated
in 1973 or constituted a departure from past practice), this issue needs
tc be addressed. (Summary disposition is not a reasonable substitute
for adequate screening of contentions. Summary disposition motions
require a disproportionate amount of resources and accelerated schedules
will make them virtually impractical.)

08C should work with the various Licensing Board members who
expressed concerns in connecticon with the Allens Creek decision. 06C
should alsc specifically consider Costle v. Pacific Legal Foundation (63
L Ed 2¢ 328). That decision in combination with Vermont Yankee should
be anzlyzed to help formulate an appropriaste, higher threshold.

€. Clarify responsibility of Boards. Is the primary responsidbility of
s Licensing Board to rcsolve disputes presented by the parties or to
perform an independent technical review? 1 believe it to be the first

but perceive an increasing shift towards the second., | would marrow and
strengthen the focus of the Boards on contested issues by the following:

1. Modify or eliminate sua sponte rcle. Under the current rule a
Boerd is to reise an issue On 1ts own in an OL proceeding when it
determines "that 2 serious safety, environmental, or common Jefense and
security metter exists,” The "serious” threshold has been lowered.
Boerds have read Commission and Appeal Board decisions over the last few
yeers as defining a broader responsibility for them, which increases the
pressure to build an a1l inclusive record. We could take action to
counteract the recent expansion of the sua sponte role (e.g., see
attached excarpt from my February 23, 1981 memorandum) and reinforce the

“seripus” threshold.

1f uncontested plants are safe enough, only admitted contentions
should be debated. | would eliminate the sua sponte role. The hearing




should examine only contested issues, f.e., the ones that make the case
different from uncontested cases. The threshold should be high. Public
confidence would then be based on real issues being debated.

If there is no support for deleting the suz sponte role, we should
restructure the process by which these issues are raised. In particular,
2 Board should certify to the Commission a question it telieves should
be raised before requiring parties to address it in a hearing.! This
would serve to emphasize the unusual nature of such inguiries.

At the very least we need to reemphasize the boundaries which were
established in the original articulation of the sua sponte rule:

"The fact thet *he Boar - may inquire into matters that cuncern
them should in no way be construed as a license to conduct fishing
expeditions. As a genera)l rule, Boards are neither requirei nor
expected to look for new fssues. The power to do so should be
exercised surmﬂ{ and utilized only in extraordinary circumstances
where a Board concludes that a serious safety or envircnmental

issue remains. Normally there is a presumption that the parties
themseives have properly shaped the issues, particularly because
the hearing fcllows comprehensive reviews by the regulatory staff
and the Advisory Committee on Reactor “efeguards.”

Coms”dﬂ_.ﬂ Edison Co. (Indian Point Unit 3), CLI-74-28, 8 AEC 7,

2. igm'a deference given to a Board's judgment in an individual case.
No Board is going to aggressively manage @ process if it 15 concerned

thet it will be second guessed at a later cdate. Given 3-4\'«11'\':. such

2s those in the Cotter March 5th memorandum, a Board's judgment should

be given great deference. Application of general principles to specific

cases will usually turn on the details of the circumstances. The Eoard

is most familiar with those details and has the advantage of personally
varticipating fn the ongoing proceedings. A paper record fs no substitute

for actual presence.

This does not mean we should not follow closely individual cases.
1 will support efforts to develop better ways to monitor the hearing
process.

3. Give sanctions rea) content. Almu?n authority clearly
exists to sanction parties who do not meet their obligations, as a
practical matter 2 Board cannot make a credible threat of sanctions.
For example, & Boarc has no control over the NRC staff. Obviously, the
st2ff has a number of competing priorities. Although in some cases its
hearing work should slip, the staff should be prepared to justify those
slips.
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Ne should expand the concept suggested by the Appeal Board in OPS,
i.e., communication by a Board wher the staff does not meet its hearing
responsibilitier. The EDO should be told of each scheduled commitment
by the staff in a proceeding and of any failure to meet such & commitment.

The applicant already has am incentive, in that delay can be very
costly. MHowever, if the applicant does not meet deadlines, it should
not be heard to complain about the ultimate delay in the process. We
should document contributions to delay by the applicant.

With respect to other parties, the penalties described by Cotter
should be used. Focusing the hearing on mo-e important issues will help
evoid dissipaticn of intervenor resources is well as staff resources.

In addition, clarifying the responsibility (¢ Boards to pursue issues on
their own will help make the threat of throwing out a contention more
realistic. It is not very effective to strike a contention and then
adopt it as a Board question (which has happened).

D. Interim gifgmiq %qqhugn. Interim licensing legislation is
the wrong solution. censing impact problems are due to (1) T™™!
having deflected staff resources and (2) an inefficient process. Going
for interim licensing authority neglects the first and ac-epts the
second. It significantly undercutc public crecibility, introduces the
least efficient part of the licensing process (the Commission) directly
into our ongoing proceeding, but, worst of all, accepts all the problems
with the current system. If the majority concludes they are unwilling
or unable to address making substantive changes tc the process, or that
such changes would take too long to &ffect the near term problems, |
would not oppose a legisTative proposal for Tow power interir licensing,

Conclusions

Although 1 question whether the acdjudicatory formet is appropriate
for the resclution of technical issues involving & large degree of

¥ & ¥ eprmhodes % -0 ’ ’ :
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process will not occur without extendes debate. We can significantly
improve the process without radical chenge to the framework. The
participants ‘n the process are entitled to guidance, and it ‘s the
Commission’s responsibility to provide it. pronouncement that “we

want the hearing process shortened -- go and do good” 1s not enough, It
fails to address fundamental guestions. By not addressing the purpases

of he Hearings and the detatls of the process, we can neither estimate
whe *her the schedule will really be shortened, nor the costs of shertening.



FETY ISSUES

The Commission should clarify the Licensing Boards' responsidilities
in QL anc OL amendment proceedings concerning unrescived safety
fssues, to make 1t clear that 1itigation and findi are required
in this area only if a Board cetermines that & “serious safety
envirommental or common defense and seCurity matter exist.” See

10 CFR 2.760a.

581

I di¢ not object to the Appeal Boerd decisions 1n Mon ‘cello ama
&%Mu because I expected they would be interpreted as simply
Cautioning boards to be particularly semsitive about possidle issues
relating to unresolved safety fssues. Im other worcs, resclution of
uoresoived safety ‘ssues inherently {s more 1fkely to contain a
Sericus Tssue. ! never thaught trere was danger that they would be
interpreted a5 an ‘ndependent mendete to consider those itsues since
that woulc be contrary to Secticn Z.760a. Nowever, pperently the
Boards heve not seen ‘t my way.

For example, the September Iimmer decision contains the statement

B 3¢ T"Recent ippeel Board decisfons nave 31sp re-emphasized the
otYigetion of Licensing Scards in operating license procesdings to
make Tindings concerning the resolution of urresolved generic issues
epplicable to the particular reactor, whether or not the isiues are
the subiect of contentions.” In fact, one Boird seemed tc find such 2
responsidility even in an amenament proceeding [see the ASLE cecicion
issuec Jancary 26, 1981 in the Dresden spent fue! poc! proceeding).
That Board sud sponte orderec: “Based On & review and analysis of
the various generic unrescived sefety fssues under costinuing study,
what relevence is there, 1f sny, to the proposed spent fue! pool
moc: “iration? Further, whet is the potential health end safety
implication of any relevant fssues remaining unresclved?”

To aveic further exparsion of the already umwieldy hearing process,
I recomnend we Clarify this matter. ‘
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QUESTION 8. Our witnesses last week, both for the nuciear industry
and for the Union of (oncerned Scientists, advocated
the yse of a combined construction permit and operating
license -- the so-called one-stop !icensing option -- ay
a means of resolving fssues at the construction stage
and avoiding the kinds of operating license hearing
delays row being experienced,

{a) What are the Commission’s views on this option?

sues

The Commission generally favors the concept of one-step licens| for nuclear
power plamts, recognizing that this would require submission of final designs
at the comstryctior permit stage.

QUESTION. (b) What can the agency do to mursue this option
under existing law?

ARSUER.

Under current law the Commission could not go completely to & one-step
licensing regime. Section 18% of the Atowic Emergy Act mandates & two-step
licensing process. However, if fina! design information were to be submitted
at the construction permit stage, then the operating license reviem could
focus only on new information since the construction permit review. Thus
current 1aw would allow 2 marrowing, but not 2 complete elimination, of the
cperating license review stage. This genera) aporcach was included n an
agvanced notice of rulemaking on 2 related subiect which the Commission
1ssued in December, 1980, (Rttached)

I
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€. What legislative changes, and what tmproveme! ts in the
sum;ty of licersing requirements, are need ¢ t0 pursue this
opt '

s,

The Atomic Emergy Act is unequivocally framed in terms of a twu-stage process
for nuclear reactor licenses. Therefore, an amendment of the Act would be
necessary to authorize the Comeission to grant rombined construction permits-
cperating licenses.

The Atomic Act's two-stage regquirement s rooted in the context of @
Jeriod when nuglsar mw’lo?y was stil) im fts infancy and was evolving
rapidly, and when svery facility involved a custom design, not available in
final at the construction permit stage, The concept of the combined
CP/0L reflects the fact that, in & more mature technglogy, app!icants may be
adle to submit the final destgn at the (P application stage, thereby significantly
reducing the tmporiance of @ principal purpose behind the OL review. The
rationale s that if the Commission car make a determination on the fimal
gesign of a plant early in the ligensing process, it shou'ld do s0. and shoyld
50t S required to perform the same exercise 2 second time. In addition to
concerns of efficiency and reducing unnecessary delay, the combined (P/OL has
besr sgen 33 & means of encouraging the yse of standardization and early site
review. OFf course, substantis] time savings 'm reactor Ticensing schedyles
wouls only S cOssible under the CP/OL iF applicants are prepared to subemit
virtually final reactor destgns &t the construction germit stage. Additional
ting can bDe saved v the NRC review if the current oractice of developing

& custom-fitted plant for esch applicatipn is discontinued. As the question
s.pgests, maxioum benefits in time savings also would reguire NRC Ticensing
resuirements to remetin stabie throughout the Mi.encing process. we believe
that such s%ability can Se achieved. Again, however, the essence of
achieving such & goal is the early submission of & nearly completed reactor
decign sarly in the licensing process




QUESTION 10. The Commission's legislative proposal for interim operating
suthority is limited to low-power operation -- not more than
5 percent of Tyll-power. At Teast two 0f the (ommissioners
appear to believe that ‘nterim operating authority at greater
than S percent levels may well De necessary.

a) For what period of time would the low-power testing
imitation de useful for a plant?

For the average plant, the authorization to test and operate at low power
Tevels should reduce by about two months the delay due to the 'icensing

review. Should the low-power testing reveal problems regquiring corrective
action and further review, the time savings could be as much as s'x months.

QUESTION. (B} Wili chis authority, together with the other actions
taken thus far by the Commission, be sufficient to eliminate
lt: presently-expected delays for the plants tn 18587, 1082, and

37

ANSWER
No. Using industry's estimates for construction completion, this authority
would o“.‘moh Ticensing delays altogether for one of the ter affected

plants, WHowever, about 2 months woulc be reduced from each of the other
licensing schedules, totaling a 19 montn reduction in Ticensing delays

QUESTION. (c] Why shouidn't the Commission be given the discretfoe, on
8 case-by-case basis, to allow interim operation at Tevels
above 5 percent of full-power?

A majority of the Conmission does not presently believe that asuthorization of
operation and testing above the § percent level should be permitted 1n advance
of the completion of any required hearing.



T IO% (8] For those Commissioners who ocppose giving the
Commission discretion to allow interim cperation at
higher power levels, what is the basis for this
objection?

Balancing the desirability of reducing delay againgt the desirability

of minimizing the intrusion on the Commission's usual reguiatory process,
and the rights available to participants im that process, Commissioners
Gilinsky and Sradford do not believe that operation Seyond the 5 percent
of full power level should be permitted in advance of the completion of
any required hearing.

Commissioner Ahearne: As | stated in my answer to Question & “Interim
Vicensing lqishtiw fs the wrong solution. The licersing impact prob)ems
dre due to (1) ™I having deflected staff resources and (20 an inefficient
process. Going for interim licemsing authority neglects the First and
accepts the second. It significantly usdercuts pub)ic treaidility, intre-
duces the Teast efficient part of the Ticensing process (the Commrssion)
directly into our ongoing proceeding, but, worst «f all, accepts all the
problems with the current system. [f the maiority conc)udes they are
unwilling or unable to address making substartive changes to the process.
or that Such changes would take 200 1ong to affect the near term problems,
! would not oppose a Tegislative proposa’ *or 'ow power interim icemging '
Full power Yicemsing legislation wou'c be bad pus)ic oolicy

Questics 108 For those Commissioners whe cppose giving the
Commission discretion e allow interim
Cperation at higher power levels, what (¢ *%e

ba.ls for this obrection:

ANSWER (COMMISSIONER GILINSKY'S RESPONSE)

The interim full power license proposal would undermine the
hearing process Lo & degree that s cut of propertion to the
Possible gain., If we are tc modify the hearing process, we
should do so directly and not by means of proposals such as
this one.



Peter A. Bradford

el

Question 10(0).

For those (ommissicoers who oppose giving the Comeission ¢fscreticn
t0 allow Interim operation at higher power levels, what i3 the basis for
E ? this objection?

Answer
My orincipal concern is safety: Both the fire at Browns Ferry and
N the accident at Three Mile Island occurred early in the !ife of those

plants. Furthermore, suthorizing full-power operstion pending final
resolution of safety metters wouid make NRC's Ticensing proceedings
appear a sham,

QUESTION 71. The Comission's proposa’ ealls for a termingtion of the
fnterin operating autherity at the end ¢’ 1983  Mow
confident are you that the root-causes of *he Ticenting
Gt'ay prodvlem can really be corrected by the end of 1983,
thus cbviating the need for further fnteri® opera: 4
autmority beyond that date?

] ANSWER .

The Commission recognizes that to e!iminate licensing delays, the authority
to grant interis low-vower opersting icenses must be coupled with
internal reforms in the Commission’s processes. It addition, 1t should te
noted that the Commission's request for tnterin Vicensing authority extending
through December, 1983 was based on the assumption that no unforesees evants
m that time would ms:!uu major resllocation of resources and

Y CPedte unexpected delays. [f the authority s needed beyond tha
date, extention should not be aifficylt, - ‘

Commissioner Ahearne belisves that the Commission's reluctince to address
:':o more fundamental questions makes 1t urlicely that the problems will
sapoeRr .
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QUESTION 12. In our hearing last week, industry witnesses advocated
extending the Commission’s legis'ative propose! for
interim operating autharity to include operating license
amendments .

(a) Two years ago, the Commission described a growing
backlog in processing license amendments. wWhat is the

extent of the ating license amenament delay problem,
apart froe the situation?

There is sti1] a backlog fn processing )icense amendments, although reduced

from the Tevels of two years «30, aod for the most part involving relatively
minor alterations in facility ‘echnica) specifications. The WRC staff, in
reviewing requests for license smendments, gives nighest prisrity to those

with a potential for requiring shutdown of an operating reactor or for delaying
restart cf a shut down reactor. The result is that the backlog of operating
Ticense amendments does not have » significant effect om actus) reactor operation
{assuming that Sholly does not require a prior hearing).

QUESTION, ib) Do we face the potential for frequent shyt-downs of
operating reactors 85 a resy!t of delays tn processing
operating 'icense amenaments’

R

No, for the reasons indicated above ynder la).

QUESTION, {e) Is there a need to extend the Commission's proposal to
incluge smendments as wel'® would the same Justi?ication
2ply here as well?

AR

in view 0f the way the systee presently operates, as indicated sbove under (a),
we 3o not believe there s & present nsed to extend the Commissior’s proposal
te include operat Ticense amendeents (again, provided that a Aearing is not
required under 114). However, the Commission 15 seeking legislative relief
from the potent ts of the Sholly decision.

B R R RO R R R RO RO IIIR=, -



As part of the FY 1680 uc Aytharization bil) enacted last yesr
(Public Law 96+29%), the (ongress required a determmination that
there exists adequate off-site emergency roun‘wn prior ta NRC's
issuance of & new power Dlant operdting license. Principal respon-
s$ibiTity for morking with the States, localities, and utilities on
offesite plann seams L0 rest with FEMA in sccordance with the
arrangements ot the two agencies. It rs that
FEMA is now -m responsibility to with the
mmhui uunsmmm:wmlr
plans. At the 3- emergency planning fs smergl
Tssue 1n many M these operating license proceedings n
seems to be an tmhmnmh&wnrm!d‘ul 13
plants expected to be completed in 1381

. 1f FEMA completes a review and deterwination on the ade-
ov the State and Tocal plans, why ghou'ld this be an ssue
in s Yicensing procesding -- ir essence, why shouldn't the
FEMa aumnun be binding on the NR(?

The NAC myst deterwmine whether the proposed plant satisfies ity requirements
before it may De licensed. Unlike site-related ‘ssues which are principel
concerns at the [P stage, emergency preparedness 's important for an operating
facility and that setermination 15 mgde at the 0L stsge, That determingtion
comsists of two parts: WRC “indings on-site and FEMA #indings off-site,
followed by an NRC overa!) determination on compliance with its ryles, 10 (FR
50.47(a). In 1ty final rules on emergency planning, the NAC affords FIMA's
findings and determinations presumptive validity, that ts, unless someone can
show why the FEME findings should not be followed, the findings will Come
;:tr’?o):;’ fina] word on the adequacy of off-5'te preparedness. 10 CFR

»

! Commisstoner Ahearne believes the FEMA determination shou's be binding and
uuu not be an issue in NRC's Yicensing proceecing (fimilar ta treatment
of EPA'y drerminations under the Federz! water Pollutiom Comtro) Aet),




Question 13(b). Last year, the Commission forwarded to this Committee proposed

Tegislation to clarify the respective roles of NRC anc FEMA for
off.site emergency planning. ¢ !qn\u*w needed to resolve
this probles, and is the Commission’s leg!slative proposa’
sti]] appropriate’

That legislative proposal wes intended t transfer al) NRC authority over off-
fte emergency preparedness to FEMA while, at the same time, not providing

K] veto authority over MRC licensing decisions. Under the pro-
posal, 10.*“ be binding on the NRC but HRC would stil) wake the

nation. This ¢iffers only s! 'ghﬁ;. n the NRC's view, from
the present situstion. At this time the NRL and FIMA nave concluded severs!
Yemo randa 0; mt-nm‘gln on “‘:&“7 mmub;:u{’:m cooperation h‘;
emergency plasning., s 5 nuary 24, * !

s B2N3 an-hr 0.‘}. These Memoranca are m"-h"ﬁ!%u the
ap of both {es on emprgency planning and Indicative of close
cooperation. The pelfeves that no new legislative nitiatives are
necessary at this time,

Commissioner Ahedrne believes that the proposed legielation 15 sti1l) needed
(copy attached) and that, 1 enacted, the situstion would be ¢i“Ferent,

R e—— ™ ISR NN
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UNITED STATES
NUC! EAR REGULATORY COMMISSION
WASHINGTON O C J0S88

Ap=il 30, 1980

The Wornorable t\:& : Smw’u o
Sudtommi ttee eer Regula

Comzitiee on ng ane Pudlic works
Washington, 0.C. 20810

Jeer Semator impson:

Polloming up on the recest NAC FY 1981 authorizetior hearings, we have drifted
‘..auu with the assistance of FIMA, to clearify the respective reles of

3¢ FIMA fn the Fevies En approvel 8¢ State anz Tock 11ans and prepareds
ness for cffegite energency response 0 nwclear accidents,

in M3 Decemder T statement in response 0 AR reromrendations of the President’s
Commissior o the Aczicent et Three Nile [sland, the Presicent girected

0 Sake the lead for 4l off.site mutlelr emergency planning and rasponse,
Fowerer, snger current Tas, NAC contirues 32 Apve Fespensit ity for & reviewm
cf Stte eng Toce! ememgenty plans nszfar as these plens are sigeificant %o
Ticensing fectsiong. v has proposed rules @RIt soyuld Bs o peseral metter
»asyire WHC approval of appropriate S$tite #nd Voce' emerpency plang o8 @
gengitior to granting ‘icenses. In the evert trat WD does rot aporeve suth
glans effecting & operating plami, the peoposed FUYes presert ltemitives
for NRC aotton wmich couie mclude eventual hglfowr of the plant.  Pyrtige,
the asesuasy 5F suct plams will De dr oper tssue 1 NED licarsing ane enfgrece-
ment pracescings, ‘rrespective of the Yindingy an cetermimations of WA
Thus, there 15 & possiRt ity of gomtinying dup’ izative #f%e-ts by FEMA am WRE.

To remety th's problem of dupt fsetive efforts, legistation woulé be desiradle
% pravige for the transfer to FEMR of 1) NRC fusctioms v it respect %0 State
ane Toce! plans and presavedness for of%-3ile emergenc)y respense, nlidert
KEC's 'icenging ane vistory respont et itied unter the A0m't Emergy 0t
o8 Erergy Rporgerization Act. LgieTaiior 5%0u'C £l cesceibe the respective
roles of #nd NRC in spergency respinte platning and preparedngss ‘n light
p¥ shg transfer of functipns, ¥ enacted = 53 testior of Congress, the
effective Cate of the tremsfer could be Ditcber ', TREN.  TDMR infores uy that
11 »f11 Do presered %0 dSsume the retdonsib 4%y on tnds cate. Upom such ¢
trangder, Y0y suthority and Pespens 1oty weuls cende, et TOMR would heve
exgiusive suthority to male deterwisetions retpecting the s.'ficiencr 2 State
ang Joga’ plang and prapacedness. FIMA's setemisetiest wou'd met be subject
te revies in BAC processings. Mowmedr, MAT 3000 ratatn putheriYy tomite 2ty
tisessment o determination with respect tc enerpercy lany and preparedness
ef #ny NRC applicent or Vicemses.

o ORI
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At FEMA's rgouest, the draft legislatior gives FEMA discretion to prescribe the
pustic participation procefures for fiy evaluetiom anc approva' of State and

‘ocal plans ans edness. Under MR polity, a mesder of *he public whe
intervened in @ |itensing proceeding te contest the sdequacy of @ State or Yocal
plan wou'd receive an adiudicatory g, 1¢ the proposed Tegislation were

eracted, the issue 0f procedures would be up to FIMA. The (ommission takes ne
position on the question of FDMA protedyres.

1f we may be of further sssistance, please do not hestiate to ca)) om us,
$t Yy,
%j lué' e }
Enctosure: Dra®t Legislation

¢t: The Honcradie Gary Wart
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The Tnergy Recrganization Act of 1974 as amended (42 U.5.C. Se0)

&2 sec.) is amended -~

s By redesignating subsection 201(f) as paragraph (1) of
subsection 201(f); and

b 28 By adding a new paragraph (2) to sudsection 201(f) to

read as follows:

*(2) There are transfezred to the Tirector cof the Federal
Energency Management Agency all functicons of the Commission
with respect to fiate and local radicleogical smergency
response planning and preparedress for cffsite emergency
response ln connection wisth facillties anéd activities which
aze reguired %o be licensed under this Act and the Atomic
Energy ket of 1754 as amended and which the Ccmmission deters
sines Tt have the potential for sigrificant accidental offsite
rediciogical releases. Suckh funcrions shall be exercised in
sccordance wiih Bection 176 of the Asoric Drergy Act cf 1954
as amended. The transfer of functions under this paragraph

shall D8 effective on Octodex i, 188C0."

"
"
- 4
~

Chepter 1% ¢ Azomic Energy Act of (814 g amended by adling

the follewing new section at the end therec?:




*Sec. 27€. AUTEORITY ANDT RESPONSIBILITY OF FEMA
ART NRC RELATING T0 RADICLOGICAL EMIRGENCY PLANNING
AND PREPARIDNESS, --

*8. 1In accordance with the transfer of functions in
Section J01(£)1(2) of the Ethergy Recrganization Act of 1874
as anended, the Directer of the Felersl Dnergency Management
Agency (hereinafter im this secticr referred tc as the
Director) shall tave the exzlusive authority anéd respo-si-
Bility to carry out functions under this Act relating =
State and local raficliogical emergenmcy response planning
58 prepareiness for offiite emergsency resporse in conness

sion with fasilities and sctivities which are reculred to

be licensed under TRis Aot and the Enerey FPecroanizetics

A% ©f 197¢ as arended and snich whe Commiswicn detelmines

S have the potential for sighificent acc.derisl cffeize

radiclogical releases. Such funcrione shall be carsied sut

35 cORSUItAtiIch with the {ommissien in ac

AnTeIRgency agleements antered Lnto by the

Sosh intersgency agreesents shall fecilitate o

between the twe sgencies end aveld Suplicatiosr
g

SUPe s

ths maxinur sxtest practicable. Ne actioh oF fecisier of

the Direcior shall be sudiest te revies the Tommigsion

$f iz any Commigsics proceeiing,
*B.(]] The Director shall, ir carrying out the functions

under subsection (a), conduc: @& prograr for offeite emergency



to, the following activities ==

l
respense planaing which shall include, dut not be limited i
|
' |
"{h! promulgate regulations containing criveris for :
I
State and locel radiclogical emergency response plans
and preparedness to the extent that such plans and

[ preparedness relate to cffsite amergency response,

3 *(B) evaloate the adeguacy of such plans and prepared-

. ress foxr protection of the public health and safety in
the event of an emergency ané, upon Setecmining whas
s$och plans satisly the criteris proruiceated pursuant

*S schparagraph (R), approve same,

YIC) assess, on & continuing basis, she pieguacy of
[

Fproved State and local radiclogioal ETEITONCY response

plans and pzreparedness,

*iB) provide emergendy preparelress tralting to Federal

Btate ané Jocel officizle,

*{E) provide technice] assistance POn reguest %o
Etazes for developing the S2ate 254 locel radicicgical

“harsency response plens and rreparedness,

*iF) develcy and Lssue ar updased serier of inter-agency

eSS gnments which Jdellnestes respective acency cepabilities
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anéd responsibilities and clea:ly defines procedures for
cocrdination and direction for both emergency planning
andé response,

*(3) establish policy for and develop and promulgate
a National Contingency Response Plan for dealing wieh
all aspects of offsite nuclear emergency preparednass
anéd response, including that of other Federal agencies,

*(R)] conduct such research as the Director deternines

is appropriste to carrying cut the fumztions under il
secticn.

*she Dizecter shall consult with utng Cosmission in the comduct
of the sctivities descrided ir this Paragrap:, end shall permit
the Commission an adeguate CpPoriusity ¢ revies and comment
on 4he regulaticss referred te in suSparagraszt (X)) befcore
2inal promulgation thersof and t& revies and comment ot the
findings of the Director Defore making any finel determination
under subparagraph (B, ineluding tre Direciar's finCings on
(i) the significance of any deficiency .n such plans ané
preparadness with respect %o the cazad: .ty of Stave and

local 2f2icials ¢ take proteciive actiocs, end (1L) whether
slternstive actiems which have beer or will De taken promptly
compensate for any such Seflclency.

e I e



*{2) xothing in this subdsection shall impair the suthority
of the Commission tO make any assessment or determination

with respect to the emerguncy plan and preparedness of any

spplicant o licensee. Before making any such assessment or
determination ané before adopting any rule, regulation, or
policy affecting emergency preparedness, the Commission shall

consult with the Directcr and shall provide the Directer an

sdeguate Oopportynity to review and comment.

*"(3) The regulations promulgated by the Directer under
paTagraz: (1) (A} shall -~

*i4) provide for the periodic review of the criteria

s8: forth in the regulations,. and

*13) preovide Ior exercises ané “ests ¢f the emergency

pregaredness of the Stete and ltcal autherities con-
cerned anéd provide for coordinstion betweer these
exarcises and tests with releted exerciser anl tests
geguired by the Commissicn tc De conducted by the

licensee,

(2! provide for public notice and procedures for
puslic participation in the review ¢f f£:ate and locai

erergency response plarns and preparedness.



FRE A

*e. The Direct.r is ascthorized and directed to develop
and carry out, with the assistance cf the loamission, public ;
iaformation Programs relating to radiclogicel emergancy .
Tesponse. Such programs shall be carried cut Pursvant o ar |
interagency syreement betweer the Director and the Commission E

which shall set ferth the respective functions of the two (
i agencies concerning public information. The programs shall I
i provide for proceducres for disseminatice of informasion ' i

during an emergency.

*4. A final regulstion promulgated under subsectien 'i
BilVIAI, o n final acticn under subsectiocn B(1)iN shall .
be sudlect to judicial revies gpon ihe petition of any 1
interested persen i the United Etaies Sourt of Appeals for
the jeticial cirveuit in which the petiticrer resides or has
its priscipal office, of irn the Unived States Coust of -
Appeais for the Distrier of Columbia Cireuit. Aay such
petition ghail be made within sixty days Iree the fate of
sueh regulation or final action. Mo wuch regulstion or sech
approval or final estion shall be subject to ‘udlicial review
it sny ether proceeding.




Under the ‘ammission's mmwu groposs! for interis operating

tlbr'ty. wuld MR be able to a'low interim operation prigr to
rece iving IMA'y detemmination 1" tooffesite emergency planning
's adeduate, whether or not eme jency plamaing 15 an fssue in
the operating Ticense hearing®  Moula the Lommisston be auther-
f2ed to a'low interis operati; fn such circumstances’

Interim operation under the Commission's propesa’ could be authorized without
FEMA findings on the overall state of off-site preparedness or the same basis
as Such operation has been authorized in the past. Such operatior at low
power constitutes very little off.site threet and is conditioned on finginos
(1] that the State plan had recetved VAU “comcurrence under the Drevious
emergency dreparedness syster or that the off-site plans satisfied the essen-
tial planning elements of NUREG-75/111, a5 revised (the predecessor Lo the
current criteria document, uu-m | and (2) that the aprlicant satigfy 10
CFR Part 50, Appendix [ and latory Guige 1101, In the NEC's view, this
constitutes swfficient orotection for the audlic and ws the hasis for the
fssuance of low-power OLs fn FV 1980,

estion 134l [oes the 'itigation o emgrgency planning 'n these iadividea
Ticensing proceedings detract from MA('s end FEMA 'y affovty
to wrk with the SEates ent loca'lities in developing adeauste
mergecy slans, not anly for these new ligeese appliceantc tut

slsa for the large number of existing plants?

AnswER

Litigation preparation and mu.n must aften nroceed in paralliel with
review of ncy m ‘ﬂ. saditions! resources wou'd be melpful,
the current not had on sdverse ‘mpact on NBC

Chairman Hendrie and lomerissipner Ahearne 22 that FEMA has in the past noted
that with severely !iefted resturces 't is wery 81%%icult 4F not fmossible
20 BOLR participete fn litigatios snd to romcuct plan meviewt

TION 14,  You nave indicatec fe cour testimemy thet, aver the last 4
yoars, the NAC has 1ssued more than 1EO0 igense amendments
based upon & “no sigel Ficant hadaras conscderation” deter-
sination, an average of 407 such Tisenge amendeents ner
Fear.  In how many of thode cates wis therw & request for g
hearing’

apei

Excluding the itcenging action related 10 the venting of krybtor-f8 at
1«2, which precipitotes the Sholly decision, we have not found any
ingtance of & reguest for hearing n connection with opareting figense
asengmerts 15sues over the Taat 4 years dased @por o ho sigrtficant

hA2APR coraideretion” detersingbipe
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QUESTION 15. n as fF there has Dean wers little interest in the |
ng hearings I8 cases that the NRC has deter.
-lnl pase Q sigatficant Razards consideration.” To what l
@ you attridute the ‘ow number of nearing reguests?

“wis \
g ‘rmge Mgngrie and lommisgioner L earny
e low nusber of hearing requests can primarily be attriduted o the

- & notice of an smendment fm\ﬂ 4 no signtficent nazards constoer-

ation ts not p! in the gg;w until after the amendment
hll.lliuu‘. Y% change ts not made

until the change has , the plant Ticenses may, ot that
time, implement the cn-m \nhr the existing rule tnis implementstion '
would De pereitted even ¥ a hearing has Deen requested. Those uppused
0 an approved change would have o e successful at the requested

and At any subsequent appesl defore thelir poyition couls b
prevatl. intervenor Grouds SAy have {udged the success of over.
turning the NAC technical staf? to de sma'l and thus not worth thetr 1
and effort, .

+ Generally the fundamenta’ concern expressed by sesters of the pubive
who intervene 1n NRC 'icensing proceedings 14 That autlesr power
plants shou'd not be dutlt mor cpersted and seldom '35 Focused on &
::M. more fetatled Tssue related to 4¢ smendsent of an operating

cense.

3
i

i

Mowever, the Sholly decisiom wou'd requi=e the NEL to mo'd 2 dearing, +F
one were , On @3tk "mo signifisent Nazard” amendmest prioe o the
fgsuance of & change ' the operating l1cense no matter how mur-mm
the thange. For some Ticense amendments, this woul s provide o+ opportusity
for snyons opposed o the pperation of & particular plant, Yoo any reaner,
%o chuse a stgnificant interrgption in glant speratios l¢.g. , sMutdown or
power de-rating] while the hedring process was being conductes,

o sy ipnert 5V ingky and Bragfors s

Petitionery are ewsre that ‘s ceder oo 0Ota's 3 WeRPing an ae W nitigiee
Tizgrse ppmngeent [sither Defore or after the Tact’ thay muat how 1hat the'r
npateh snd sty T4 Yoty pretedted with the arwadmen