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(i)  Use local media to inform the public in the area surrounding a
licensee's facility of ti\e Ticensee's amendment request and of its proposed
determination s described in paragraph (a)(2) of this section; .

(i) Provide for 2 reasonahle opportunity for the public to comment,
using its best efforts to make available to the public whatever means of

communication it can for the public to respond quickly;

)

(Wi) Use its normal public notice and comment procedures in paraqraph

(2)(2) of this secton S i D — where it
—
determines that the licensee has failed to use its best efforts to make a

timely application for the amendment in order to create the exigency and to

- \
tzke advantage of this proceduree \
&iﬁecuire an explanation from the licensee about the reason for the \.m |
\ e

< exigency and why the licensee cannot avoid itad

mil

3 ww= Publish 2 notice of issuance under § 2,106, providing an

opportunity for a hearing and for public comment a2fter issuance,c{ k3 detumma

thA The awordnewd 1mrolees no Srgurfcant hezedd cound watiiu

(b) State consultation.

(1) At the time 2 licensee requests an amendment, it must notifv the

State in which its facility is located of its request by providing to that
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clea-ly contemplate thzt the procedurs] fremewétk is both useful and neede o
tc govern the Commission's actions in exercisin.g the new authority and o "h‘d}'b.&:
preserve for the public its right to participate in licensing cecisions,

—

Preocsed Subpart € to 10 C.F.R. Part 2 - "Procedures Under Section 182
TOr <ne LSSuance 0T Iemporary Uberati.ng [icenses."

g
N e

o3 -
\:ﬁQ Subpart C would simply add procedurz) recuirements. o 10 C.F.R. Part 2

needed to implement the temporary operating licensing authority in

section 182 of the Act as provided for in 2 new § 50.57(d) of 10 C.F.R.

Part 50. Unlike the hearing process on the final operating license, the

temporary operating licensing process would be subject neither to the hearin} TFA’!
requirements of section 18%2. of the Ac‘;an to the requirements of \'\\/

« No~
subparts A«il &1 the recuirements of subpart G of the Rules of Practice in

10 C.F.R. Part 2. However, certazin sections of subpart C would be 2pplied t0

- resolve needless controversy zbout such items as the filing of papers,

service on parties, and so on.. These are 10 C.F.R. § 2.701, 2.702 and

2.708 - 2.712, relating to service and filing of Jocuments, maintaining

2 docket, 2nd time computations 2nd extensions; § 2.713, relating to 2ppearance

an¢ practice before the Commission; § 2.738, cenerally prohibiting chzllences

to the Co:mission's'rUTes; and § 2.772, cenerzlly grantinc the Commission's

Sgtretary the authority tc rule on procedural metters., It should be noted

+h2t 10 C.F.R. § 2,718 and 2.780, relating to seoera;ﬂon of € ctions znd

JFA:
W
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‘hxe Ccmis‘sicr 'S Sensitive t0 the concern k

the . | .
:ha:ﬁ‘h'cmﬂ contactis sShouic not De extensive ang that thev sheuld not result

in sicnificant dat2 or arcument thzt is both relied on by the Commission

TFA:
\%

in its temdorzrv gperating licensing decision 2nd unavaileble to the parties

N

S- comment before the cecision @ FTOPSH L

M ceh

NIP

veTe
B A AR TETE L. ICENS I DTUCEECiTes. 1he Cormission's decision Jf F.

| \%

no: to 2poly separation of functions and ex perte rules to temporary . \ |
Tredlekc & preTeveute pol o Gy fulel (wievdel for Sarmal, The! Tipe 0

pperating 11cens~.nc=1s based on the belief that operating l1icensing and oceed i

ced T

-
|

temporzrv operating licensing proceedines on & aiven plant 2re separate

proceedings for the purpese of applicetion of the formel hearinc recuirements
of the Administration Procedure Act (APA). The amendment to section 182 ¢f

-
o

ct) stetes that section 1BS:, of the Act does not

)v

+he Atomic Enercy Act |

-

v t0 ¢ temporary operzting licensing proceeding; thus, iT section 18%a. JrA

. : . \ .
does not aoplv, then the APA's formal hearing reguirements do not apoly \ \] )

.
either. Conseouently, the Commission's considerztion of wudadads (wictmal |\ % -
_  {wfarmt S . ‘ /

cermunicetions with the parties in 2 temporary operztinc licensing
- S

proceeding would not prevent the Commission from eventuzlly considering, 2§

A3

section 182, the Commission cannot issue & temporary operzting lices

i

“211 significant szfety issues specific to the facility in question Rave been \5
s -
resolved to the Commission's satisfaction." See Conf. Rep. No. 97-88%, S7th Ay f::
~—
. 4 - -
Cong., 2d Sess. 35 (182). P P:
AN
+
- 3\

\// TThes 4 .ézw:n:tm: do Tels ploce Whrick procde seqmbtant clake
o evgurahiliy oy oFfed te Lommasirars deuscx, ‘Huf thi At o




reasons justifying the findings required by thet section and § 50.57(d). The
order must be sent upon issuance to the Committees described before.

The temporary operating license would contzin such terms and
conditions as the Commission may deem necessary, including the duration of
the license and any provision for its extension.

The Commission would suspend the temporary operating license if it
£inds that the 2pplicant is not prosecuting the application for the finzl
operating license (and on which 2 heafing under section 18%a. is being
conducted) with due diligence. The Commission could, of course, suspend

the license for other reasons, such as in the interest of public health and

safety.

Section 182 provides that the Commission's authority to issue new JFA

temporary operating licenses shall expire on December 31, 1983.EEF#! \\\\§£§{

= - - -
re o

. v - : Since ‘the Commission cannot

-

issue new temporary operating 11cepses after December 31, 1983, it expects any
licensee that wishes to apply for such a licensee to do so before November 23,
1683, to allow it to act before its authority expires. (See § 2.301.)
Licensees should also note that their licenses will not expire on that date.
Section 182 simply states that the Commission's authority to issue 2 new
,"iemporary operating license will expire. It {s also clear that the Commission
retains its authority to suspend the temporary operating license, if it finds
that the 2pplicant is not prosecuting its apb\icatﬁon for the final operating

license with due diligence., (See § 2.306.) Finally, where the Commission has



o

.' - "
LA?IiLLtl .

the final operating license e applicant may file any such petition at any

called for by section 182 of the Act anc § 50.57(d)
e 1a'Ell!"lgii‘il‘h‘lilﬂﬁ-‘h'ﬂﬁ"
of this chapterM

(b) The initial petition for a temporary operating license for each

time after the docume

such facility shall, in accordance with section 182 of the Act and § 50.57(d)
of this chapter, be 1imited initially to a specified time and to & power
level not to exceed 5 percent of the facility's ratec full thermal power for
that specified time. After the Commission issues & tempo}ary operating
license for any such facility, the licensee may file subsequent petitions
with the Commission, using the procedure described in paragraph (a),
requesting the Commission to amend the temporary operating license to 21low
facility operation at 1nc§ementa1 stages beyond the initial 5 percent level
for specified times, up to and including operation 2t full power, pencing
completion of the proceeding on the final operating license.

(¢) The Commission has full discretion to determine the initial power
Jevel up to 5 percent and the incremental increases in power levels it will
authorize and the period for which the authorization is éranted. 1t will not
grant a temporary operating license or an a2mendment to that license for 2
period lasting beyond the date the final operating 1icense is granted, and
the temporary operating license and any amendments to that license will

f?expire when the final operating license is issued.

§ 2.302 Contents of affidavits.
The applicant's petition for a2 temporary operating l1icense or an amend-
ment to that license shall be accompanied by an affidavit or affidavits

. setting forth the specific facts upon which the petitioner relies to justify



el 3 : OG< mark
_ . “)

for 2 nuclear power plant can become effective, if there has been 2
request for hearing (or an expression of interest in the subject matter
of the proposed amendment which is sufficient to constitute & request for
a hearing). A prior hearing, said the Court, is requirec even wien NRC
has made & finding that a proposed amendment involves no significant
hazards consideration and has determined to dispense with prior notice

in the FEDERAL REGISTER. At the regquest of the Commissjon and the Depart-

ment of Justice, the Supreme Court agreed to review the Court of %ppeals’ Wﬁ
interpretation of section 18%a. of the Act. The Supreme Court has met \§{/
vet-acteé-remanded the case to the Court of Appeals with instructions to \QQ:

: vecate it it ls nloo+ anl, l#c'l')

1§ e, (=1L ™ lc,v&' of Th W CgN aliod .

The Court of Appeals' decision did not involve and has no effect upon the

Commission's authority to order immediately effective amendments, without

: prior notice or hearing, when the public health, safety, or interest so

requires. See, Acministrative Procedure Act, § 9(b), 5 U.S.C. § 558(c),
section 161 of the Atomic Energy Act, and 10 C.F.R. §§ 2.202(f) and 2.204.
Similarly, the Court did not alter existing law with regard to the
Commission's pleading requirements, which are de§1gned to enable the
Commission to determine whether a person requesting & hearing is, in fact,
an "interested person” within the meaning of section 188z, -- that fis,
whether the person has demonstrated standing and igentified one or more

fssues to be litigated., See, BPI v. Atomic Energy Commission, 502 F.2d 424,

428 (D.C. Cir. 1974), where the Court stated that, "Under its procedurs]
regulations it is not unreasonable for the Commission to require that the

prospective intervenor first specify the basis for his request for 2 hearirg."”
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significant hazards consideration.” The Commission believes that the standards
coupled with the examp)es help draw as clear 2 distinction as practicable.
Thereferey It has decided not to include the examples in the teat of the rule

in adéition to the origina) standards, but, rather, to keep them as cvidelines

under the standards ‘for the use of the Office of Nuclear Reactor Regulation,

License amendment reguests falling within the examples m-mrew-&-88+52¢b3433

-

paragraphey tinexamples, unless there-are-seune-scsentific-ené-engineering

reasers-te-the-g6R eyy the specific circumstances of 2 license amendment

-

request, when measured inst the standards, lead to a contrary conclusion.

Those amendments that ¢o not™Eit into the §-88.92¢p3éij-er-Lb3t33 examples

will be determined by zpplication ™ the standards in the §-88:02¢€3e

rule, which will prevail 2t all times.

The Commission wishes licensees to note that when they consider 1icense
oslTide

amendments falling

the examples

m— S—— . the Commission may need additional time fon .lt'
N Trgw St romt Neaerdd Cordiderslioe dow mmEm
i e - 'tthus, they should factor this

L3
\<: information into their schedules for developing and implementing such changes

to facility design and operation. “

The interim final rule thur goes 2 long way toward meeting the intent of the

legislation. In this regard, the Conference Report stated:
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The conferees also expect the Conmission, in promulgating the
regulations required by the new subsection (2)(C)(1) of section 18%2.
of the Atomic Energy Act, to establish standards that to the extent
practicable draw 2 clear distinction between license amencments that
involve 2 significant hazards consideration and those amendments
that involve no such consideration. These standards should not
require the NRC staff to prejudge the merits of the issues raised
by a proposed license amendment. Rather, they should only regquire
the staff to identify those issues and determine whether they
involve significan* health, safety or environmental considerations.
These standards shc 1d be capable of being applied with ease and
certainty, and shoul. cucure that the NRC staff does not resclve
doubtful or borderline cases with a finding of no significant
hazards consideration. Conf. Rep. No. 87-884, 87th Cong., 2d Sess. JFA:

37 (1982).
/

It should be noted that the Commission has attempted to draft standards
that are as useful and as clear as possible, and it has tried to formulate
examples that will help ;n the application of the standards. These final
standards are the product of 2 long deliberative process. As will be recalled,
standards were submitted by a petition for rulemaking in 1976 for the

' tommission‘s consideration. The standards and examples im-this-interim-finald
rule are as clear and certain as the Commission can make them -- and, to repeat
the Conference Report, "should ensure that the NRC staff coes not resclve
doubtful or borderline cases with a finding of no significant hazards consider-
ation.” The Commission welcomes suggestions from the public to make them
clearer and more precise, recognizing, in the Senate Committee's words, "that

# ' reasonable persons may differ on whether 2 license amendment invoives a sig-

nificant hazards consideration.” .

Returning to the Senate Committee Report noted above with respect

+o the issue of 2 reracking of a spent fuel pool, the Commission

hac-already-been-treating-a-reracking-ef-a-spent-fuel-peei-es-if-it-were-dikeldy
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te-invelve-a-significant-hazards-considerationy-accordinglyy-a-riw-exarpie "‘l:,"=

{viii)-has-been-added-te-the-Tist-of-exampies-in-§-80:52¢b)ti}-te-make
ezelr-that-a-revask#ng-p#-a-spent-tuei-:torugc-pooi-shou%d-be-troatod-#a
the-same-way-26-aR-exampie-considered-tikely-to-invelving-a-significant
hazares-censiderationr--Nete-thaty-under-4-334-cf-the-Kuetear-Haste-Petiey
Act-ot-iOSngi(—a-he&r$ng-¢o-held-4n-connect$on-w$th-thss-type-ot-cuonpleg

it-wenlé-take-the-form-ef-a-Shybri¢i-hearing: h2s been providing, as @

matter of pub.ic interest, prior notice and an opportunity for a prior

hearing on amendment reguests invelving this issue. As explained in the

sesarate FEDERAL REGISTER notice, it will continue to offer prior notice

“.

%)

for public comment of these and other amendment recuests. It is not ' *\/

prepared to s2y, though, that a2 reracking of a spent fuel storage pool —

1-.-—-:’m_“.l. o -

likely or not 1ikely to involve a sicnificant hazards consideration. e

Each such amendment recuest should be treated with respect to its own

intrinsic circumstances, using the standards in § 50.82 of the rule to

make 2 judgment about sienificant hazards considerations. Consequently,

the Commission has decided not to include reracking of a spent fuel storage

pool in the list of examples or in the rule. If it does determine that

a particular reracking involves significant hazards considerations, it

will provide an opportunity for a prior hearing, 2s explained in the

separate FEDERAL REGISTER notice. Additionally, it should be noted that

under section 134 of the Nuclear Waste Policy Act of 1982, an interested

party may reguest a "hybrid" hearing rather than s formal adjudicatory

hearing in connection with reracking, and may participate in such a hearing,

i¢ one is held. The Commission will publish in the near future 2 FEDERAL
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met
" pool in the 1ist of examples or in the rule, If 4t dbeo determine that

G mork nlasuv 3
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tt-invozve-&—significant-ha:ards-ctns$oevatis;,-ao¢oud§ng¥y,-a-neu-eusnple
(v$i&}-has-becn-added-to-the-3$st-c€-exanﬁlos-$n-;-SG:GS(D)(%}-&e-nahe
e&ecr-that-s-veratk#ng-ot-a-spcut-tue$-stowage-pool-shou%«-bc-truated-sn
chc-sann-uay-as-an-cnanpze-constdorcd-$$kely-t;-‘nvozvsng-a-s#gu»kicant
ha:lrlt-considcva%*on'--No‘e-that1-un¢e¢-§-ii&-ot-the-ﬂuc;ccv~Nast¢-Fo$¢¢y

Act-oi-lOOBg-it-o-hea-ing-is-held-6n-conue¢t$0n-wtth-!h¢s ~type-ef-examsley :,,ER:

»t-wov$d-§0ke-the—iorn-ot-a-!hybr$d--henv»ngr has been provvdinglill=l {égj
- rior notice and an opportunity for a rior
peve Peiwe rulevedt Inadions of The sort.
hearing on amendment reguests involving this issqis As _explained 1n the -
separate FEDERAL REGISTER notice. it will continue to offer prior notice "‘?

for public comment of these and other amendment requests. It is not

prepared to say, though, that a reracking of 2 spent fue! storage poo!

§

=
should or should not be treated in the same way as an examole considered EE"
?i
vFA

likely or not likely to involve 2 significant hazards consideration.

"Each such amendment recuest should be treated with respect to i1ts own

intrinsic circumstances, using the standards in § 50.92 of the rule to

neo
make a judgment abougifignificqnt hazards considerations. Consequently,

the Commission has decided not to include reracking of 2 spent fue) storage

ne
2 particular reracking 1nvo1ves|siqn1f1cant hazards considerations, it

"Will proviiz an opoortunity for & prior hesring, as explained in the

seperate FEDERAL REGISTER notice. Add1t1ona11y, it should be noted that

under section 134 of the Nuclear Waste Po11cv Act of 1982, an interested

party may request & "hybrid" hegr1n9£E!=!!! e, . iy ,{3:
“__li_n connection with rerackmg‘_and may participate in such & hearing,

if one is held., The Commission wil) publish in the near future a FEDERAL
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or § 50.22 or for 2 testing facility will likely be found to involve

significant hazards considerations, {f operatior of the facility in sccordance

with the proposed amenament involves one or more of the following:

.

(i) A significant relaxation of the criteriz used to establish
R safety limits. .
N:S;. (1) A significant relaxation of the bases for limiting safety
system settings or 1imiting conditions for operation.
(i14) A significant relaxation in limiting conditions for operation
‘ not accompanied by compensatory changes, conditions, or actions
that maintain 2 commensurate level of safety (such as
ellowing 2 plant to operate at full power during which one or
more safety systems are not operable).
(iv) Renewal of an operating license.
(v) For a nuclear power plant, an increase in authorized maximum
core power level.
(vi) A change to technical specifications or other kRC approval
involving 2 significant unreviewed safety question. :r1=¥‘ '
(vi1) A change in plant operation designed to improve safety but
which, due to othe~ factors, in fact allows plant operation with
A safety marging efesome signiﬁcan‘:‘? reduced from those believed to
have been present when the license was issued.
tyééb)--Reraeking-of-a-spent-fuel-sterage-poeds
(viii) Permitting a significant increase in the amount of effluents

or radiation emitted by a nuclear power plant,
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NUCLEAR REGULATORY COMMISSION
10 CFR Part 50
Standarcs for Determining Whether License Amendments

Involve No Significant Hazards Considerations

ABENC{: Nuclear Regulatory Commission.

ACTION: Interim fimal rule.

SUMHA;Y: Pursuant to Public Law 97-415, NRC is amending its regulations to
specify standards for determining whether requested amendments to operating
licenses for certain nuclear power reactors and testing facilities involve
no significant hazards considerations. These standards will help NRC in its

evaluations of these requests. Research reactors are not covered:

EFFECTIVE DATE: .* The Commission specifically requests
comments on this interim final rule by _____.* Comments received after
+his date will be considered if it is practical to do so, but assurance of
consideration cannot be given except :s to comments received on or before

this date.

. TEA
*/ 30 days f0l1owing publication in the FEDERAL REGISTER. This fcotnote : \v/
will be deleted after the Commission has acted. ﬁ\\
AN
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consideration 1slinvo1ved. it would handle this request in the same wav it

does now, by issuing an individual notice of propose? .ction and providing ‘
an osportunity for 2 hearing under § 2.105. The only change in its present
procedure would be that it could notify the public of the final disposition
of the amendment bv noting its issuance or denial in the monthlv FENERAL
REGISTE® notice instead of in an individual notice. !
|
Another possibility might be that the Commission receives an amendment
request and f{nds an emergency situation, where failure to act in a timelv
wey would result in derating or shutdown of 2 nuclear power plant, In this
case, also discussed Tate;-in connection with State consultation, it may
proceed to issue the license amendment, if it determines, among cther thinos,
that no significant hazards consideration is involved. In this circumstance,
the Commission might not necessarilv be able to provide for prior notice for
opportunity for a hearing or for orior notice for public comment and might
therefore use its present procedu=e, publishing an individual notice of

issuance under § 2.106 (which provides an opportunity for 2 hearing after the

amendment is issued.) Additionally, the Commission's monthly FEDERAL REGISTER 3?95

notice svstem would note the Commission's action on the amendment request and, q,/

%
% " therebv, provide an opportunity for public comment. In connection with emer \

gency requests, the Commission expects 1ts 1$censees apply for license
civa To d?:pme with nare ard ccmdﬂ

amencments in a ti fashion. t wil
oyt ne :qmﬁng iv'naﬂ Gautduuhd dfeetervalics 4
whenes 1t determines that the applicant has failed <o make a timely application

for the amendment in order to create the emergency and to take advantace of the
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The Commission will use these procedures sparingly and wants to meke sure

that its licensees will not take advantige of these procedures. Therefore,

it will use §r1tcr1a. somewhat similar to the ones it will use with respect
to emergency situations, to decide whether it will shorten the comment period
and change the type of notice normally provided. Consequently, in connection
with requests indicating an exigency, the Commission expects its licensees

to apply for license amendments in a timely fashion. It will not change its
norme) notice and public comment practices where it determines that the licensee
has failed to use its best efforts to make a timely application for the amend-
ment in order to create the exigency and to take advantage of the exigency
provision. whenever & licensee wants to use this provision, it will have to
explain to the Commission the reason for the exigency and why the licensee
cannot avoid it; the Commission will 2ssess the licensee's reasons for failure
to file an application sufficiently in advance of its proposed action or

for its inability to take the action at some later time. Moreover,

the Commission will grant an amendment request in an exige nd change its

normal notice and public comment procedures, onl 1t finds that the

y

't::) not endanger 1ife or propert

licensee's action pursuant to its requeg is authorized by law and will
he common defense and security and is
,:‘otherwﬁse in the w”interest -- this is the standard used for specific

exemptio Ger § 50.12(2) -- and (2) involves no significant hazarcs

sidcrat1on;::> o

Another ¢ifferent circumstance may also present itself to the Commission. For

{nstance, it could receive an amendment request with respect to which it
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amendment, unless it determines that a significant hazards consideration
is involved.
(5) wWhere the Commission finds that an emergency situation exists,
in that failure to act in 2 timely way would result in derating or shutdown
of a2 nuclear power piant, it me* issue a2 license amendment involving no
significant hazards consideration without prior notice and opportunity for
a2 hearing or for public comment. In such a circumstance, the Commission
will not publish a notice of proposed determination on no significant hazards
consideration, but will publish 2 notice of issuance under § 2,106, JFA:
providing for opportunity for 2 hearing and for public comment after issuance, <§:L

The Commission expects its licensees to apply for license amendments in 2 .ﬂ‘(\:’*

decdine To diupawie wWiu nhre awd Commuct ou ¥ 0
- — J anen o it *::;:’d‘

e yre
for the amendment in order to create the emergency and to take advantage &

timely fashion. It wild

determines that the licensee has failed to make 2 timely application

of the emergency provision, Whenaver a threatened closure or derating is
involved, 2 licensee requesting an amendment must explain why this emergency
situation occurred and why it could not avoid this situation, and the
Commission will assess the licensee's reasons for faflure to file an
aoplication sufficiently in advance of that event.

K (6) Where the Commission finds that exigent circumstances exist, in
that 2 licensee and the Commission must act quickly and that time does not

permit the Commission to publish a FEDERAL REGISTER notice 21lowing 30 days

for prior public comment, it will:
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Mr. Samuel J. Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

ROBERY LOWENSYE N
OF COUNBE.

Attn: Docketing and Service Branch

Re: Interim Final Rules on "Stazadards for Deter-
mining Whether License Amendments Involve
No Significant Hazards Considerations" and
"Notice and State Consultation" (48 Fed.
Reg. 14,864-80)

Dear Mr. Chilk:

On April 6, 1983, the Commission published "interim
final rules" on the foregoing subjects and requested comments
thereon by May 6, 1983. 1In response to such request, these
comments are being submitted on behalf of Iowa Electric
Light and Power Company and Florida Power & Light Company.

For the reasons set forth in more detail below, we
suggest that the regulations and the Commission's intent be
clarified as to the situations that could constitute an
"emergency" or an "exigency," as to the transitional pro-
visions applicable to requests for amendments received prior
to May 6, 1983, and as to the use of pest-notices under
Section 2.106 in lieu of pre-notices under Section 2.105 in
specified circumstances.

"Emergency Situations”

Under new 10 C.F.R. § 50.91(a) (5), the Commission may
issue a license amendment involving no significant hazards
consideration without prior notice and opportunity for hear-
ing "([(w]lhere the Commission finds that an emergency situa-
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tion exists, in that failure to act in a timely way would
result in derating or shutdown of a nuclear power
Pl.nt . - - - =

Neither "shutdown" nor "derating" is defined in the
regulation.*/ Although neither term is precise, in our view
the logical intent must be for the regulation to include any
interruption or reduction in the normally expected supply of
electricity from a plant which has been in operation, under
circumstances where such interruption or reduction would
cause unnecessary economic injury or impact on a generating
system. Thus, an "emergency" either could result from an
interruption of operation or decrease in operating capacity
or could exist because a plant, which has been shutdown or
operated in a derated modc, is not permitted to return to
operation or to increase its power output.

However, a narrower -- and we believe mistaken -~
reading of the terms "shutdown" and “"derating” might attempt
to limit the regulation only to circumstances where a plant
is actually in operation and suspension of operation or
reduction of power generation would result unless the license
amendment is timely issued. So interpreted, the provision
would not apply to an amendment needed prior to return to
power by a plant which has not been in operation (e.g.,
because of refueling, maintenance, interruption of transmission
capacity, etc.). Nor would it apply to an amendment re-
quired prior to an increase in power output by a plant
which, for any one of a number of similar reasons, is operating
at a lower level of generation.

Because of this ambiquity, we strongly suggest that
Section 50.91(a) (5) be amended to make it clear that an
emergency situation can exist whenever it is necessary that
a plant not in operation return to operation or for a de -
rated plant to operate at a higher level of generation.

We believe that there is no impediment to this proposal
in either Public Law 97-415 itself or its legislative history.

*/ The discussions of emergencies in the Statement of
Considerations (48 Fed. Reg. 14,876, 14,877) does
nct assist in this Interpretative effort.
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On the contrary, our proposal corresponds with our view of
the legislative intent.

It is clear that Section 12(a) of that legislation does
not stand in the way of the proposal. The only relevant
language is contained in the new Section 189a(2) (C) which
directs the Commission to

promulcate regulations establishing

« « « (ii) criteria for providing or,
in emergency situations, dispensing
with prior notice and reasonable op-
portunity for public comment on any
such determination, which criteria
shall take into account the exigency
of the need for the amendment involved;

The provision does not define "emergency" or "emergency
situations"™ but it does direct the Commission to "take into
account the exigency of the need for the amendment involved."
So far as economic need and system reliability are concerned,
when power is needed the "exigency of the need" is essentially
no different whether power is obtainable from a plant which
can remain in operation or be operated at a high power level
or from a plant which can be returned to opuration.

We are aware that the language of Section 50.%9la(5) is
derived from similar language in the Conference Report:

In the context of subsection (2) (C) (ii),
the conferees understand; (sic) the term
"emergency situations" to encompass only
those rare cases in which immediate ac~-
tion is necessary to prevent the shutdown
or derating of an operating commercial
reactor. (The Commission already has

the authority to respond to emergencies
involving imminent threats to the public
health or safety by issuing immediately
effective orders pursuant to the Atomic
Energy Act or the Administrative Procedure
Act. And the licensee itself has authority
to take whatever action is necessarv to
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respond to emergencies involving imminent
threat to the public health and safety.)*/

However, the language of the first sentence quoted
above has no more precision than does the regulation. On
the other hand, the immediately following language contained
in the parentheses makes it clear that the term "emergency
situations"™ does not involve "imminent threats to the public
health or safety" in the sense that those terms are used in
the Atomic Energy Act. Rather the "emergency situations"”
must relate to other kinds of events and situations, including
dislocation because of power outages or inability to return
a plant to operation and of economic losses resulting from
the unavailability of an economic means of generating power.

For the foregoinc reasons, we recommend that Section
50.91(a) (5) be amended by inserting after the words "derating
or shutdown of a nuclear power plant" the following words:
("including any prevention of either resumption of operation
or increase in power output)".

"Exigent Circumstances"”

At 48 Fed. Reg. 14,877 the Commission explains an
"exigency" as a situation "where a licensee and the Com-
mission must act quickly and where time does not permit the
Commission to publish a4 Federal Register notice soliciting
public comment or to provide 30 days ordinarily allowed for
public comment." We agree with the breadth of that definition
by the Commission. However, the two examples then given by
the Commission appear to us unnecessarily narrow since both
involve obvious improvements in safety and both involve
potentially lost opportunities to implement such improve-
ments during a plant outage. Although no amendment to the
regulations is required, we suggest thrat the Commission make
clear that these examples were not meant to be limiting in

any respect, and that a determination of "exigency" can be
considered whenever a proposed amendment involves no sig-
nificant hazards corsideration and the licensee can demon=-
strate that avoiding delay in issuance will provide a sig-
nificant benefit (safety, environmental, reliability,
economic, etc.).

./ H.R. R.pn NO. .8‘, 97th Congo ' 2nd DEd. . .’8 (1932) .
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Amendment Requests Received Before May 6, 1983

In its statement of consideratio' 3 (48 Fed. Reg.
14,877), the Commission specified ths with respect to
amendment requests received before May 6, 1983, the Com-
mission intends to keep its present p-ocedures and not
provide prior notice of amendments t.-at involve no sig-
nificant hazards considerations. 1In our view, not only is
this approach valid and appropriate under the statute, but
it is essential in order to avoid both the potential logjam
in NRC licensing activities that could result from the
publication of an omnibus listing of pending amendment
requests and the unnecessary delays that could result in the
processing of any particular pending request., To assure
that the foregoing Commission intent is carried out, how-
ever, we believe that the newly adopted Section 2.105(a)

(4) (i) should be clarified. As promulgated, the section
does not explicitly distinguish between requests received
before May 6 and those received thereafter. 1In order to
avoid reliance solely on the Commission's statement of its
intent we suggest that the regulation be amended as follows:

In Section 2.105(a)(4) (i), delete the words "though it
will provide notice of opportunity for a hearing pursuant to
this section,” and substitute the following: "though it
will publish a notice of proposed action pursuant to this
section (except in the case of an application for amendment
received prior to May 6, 1983, where it will instead publish
a notice of issuance pursuant to § 2.106),".

Several of the other contemporaneously adopted regula-
tions also do not deal explicitly with amendment requests
filed before May 6, 1983. Although corresponding clarifice~
tions could be considered, we do not believe that they are
necessary. In order to avoid any misunderstanding as to the
Commission's intent, however, we urge that the Commission
explain clearly the overall effect of the new regulations on
amendment requests still pending on May 6. For the con-
venience of the Commission, we enclose a proposed explana-
tion which could be published in the statement of considera-
tions lealing with the revision of the interim rule.
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Issuance of Post-Notices Under Section 2.106

It is the obvious intent of the new Section 2.105(a)
(4) (ii) that, under the circumstances there specified (a
determination of an emergency or exigent situation and an
amendment involving no significant hazards consideration), a
notice of proposed action would not be published under
Section 2.105 and, instead, a notice of issuance would be
published under Section 2.106. However, to avoid the possible
misunderstanding that the Section 2.106 notice is in addition
to, and not a substitute for, a Section 2.105 notice, we
suggest that the regulation be amended as follows:

In Section 2.105(a)(4) (ii), delete the words "it will
provide notice of opportunity for a hearing pursuant to
§ 2.106" and substitute the following: "instead of publishing
a notice of proposed action pursuant to this section it will
publish a notice of issuance pursuant to § 2.106".

Although this amendment might be viewed as an overabun~

dance of caution, we believe it to be desirable to avoid
possible future controversy.

ﬁcry truly yours,

Lowenstein, Ne . Reis
& Axelrad

KHS:j¢9
Attachment

bee: Guy H. Cunningham
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Pros%lod Statement Pertaining to Amendment Requests
, ore May 6,

As was indicated in the statement of considerations (48
Fed. Reg. 14,877), with respect to amendment requests received
before aiy 6, 1983, the Commission intends to keep its
present procedures and not provide prior notice of amendments
that involve no significant hazards considerations. Since
the new Sectior 2.105(a) (4) (i) adopted in the interim final
rule did not implement our intent with complete clarity, we
are revising the final version to make it more cxplicﬁt.a/
Thus, as to any such application for amendment still pending
on May 6, the NRC, if the standards of Section 50.58 are
satisfied, will issue the amendment and publish a notice of
issuance pursuant to Section 2,106, If a hearing is requested
before such notice is published, the amendment may nevertheless
still be made immediately effective and the hearing granted
thereafter.

No corresponding clarification of Section 2.105(a) (4) (ii)
is required since, with respect to applications received
before May 6, 1983, which involve no significant hazards
consideration, the present procedures of the NRC (which
remain applicable thereto) do not require a determination
that an emergency or exigent situation exists in order to
omit a notice of opportunity for a hearing prior to NRC
action.

Similarly, although Sections 50.58(b) and 50.92 do not
explicitly distinguish between applications received before
May 6, 1983, and those received thereafter, no clarification
of these sections is required since Section 2.105(a) (4) (1),
as explained above, now makes the Commission's intent clear.

*/ We are also clarifying that the notice published under
Section 2.105 is a notice of proposed action, which
includes a notice of opportunity for a hearing.
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Mr. Samuel J. Chilk

Secretary of the Commiesion

U.S. Nuclear Regulatory Commission
washington, D. C. 20555

Attn: Docketing and Service Branch

Re: Interim Final Rules on "Standards for Deter-
mining Whether License Amendments Involve
No Significant Hazards Considerations" and
"Notice and State Consultation” (48 Fed.
Reg. 14,864-80)

Dear Mr. Chilk:

On April 6, 1983, the Commission published "interim
final rules” on the foregoing subjects and requested comments
thereon by May 6, 1983. In response to such request, these
comments are being submitted on behalf of Iowa Electric
Light and Power Company and Florida Power & Light Company.

For the reasons set forth in more detail below, we
suggest that the regulations and the Commission's intent be
clarified as to the situations that could constitute an
"emergency" or an "exigency," as to the transitional pro-
visions applicable to requests for amendments received prior
to May 6, 1983, and as to the use of post-notices under
Section 2.106 in lieu of pre-notices under Section 2.105 in
specified circumstances.

"Emergency Situations”

Under new 10 C.F.R, § 50.91(a) (5), the Commission may
issue a license amendment involving no significant hazards
consideration without prior notice and opportunity for hear-
ing "(w)here the Commission finds that an emergency situa~-
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tion exists, in that failure to act in a timely way would
result in derating or shutdown of a nuclear power
ARt . « « .*

Neither "shutdown" nor "derating" is defined in the
regulation.*/ Although neither term is precise, in our view
the logical intent must be for the regulation to include any
interruption or reduction in the normally expected supply of
electricity from a plant which has been in operation, under
circumstances where such interruption or reduction would
cause unnecessary economic injury or impact on a generating
system. Thus, an "emergency" either could result from an
interruption of operation or decrease in operating capacity
or could exist because a plant, which has been shutdown or
operated in a derated mode, is not permitted to return to
operation or to increase its power output.

However, a narrower -- and we believe mistaken -~
reading of the *erms "shutdown" and "derating” might attempt
to limit the regulation only to circumstances where a plant
is actually in operation and suspension of operation or
reduction cf power generation would result unless the license
amendmen: is timely issued. So interpreted, the provision
would not apply to an amendment needed prior to return to
power by a plant which has not been in operation (e.g..,
because of refueling, maintenance, interruption of transmission
capacity, etc.). Nor would it apply to an amendment re-
quired prior to an increase in power output by a plant
which, for any one of a number of similar reasons, is operating
at a lower level of generation.

Because of this ambiguity, we strongly suggest that
Section 50.91(a) (5) be amended to make it clear that an
emergency situation can exist whenever it is necessary that
a plant not in operation return to operation or for a de~
rated plant to operate at a higher level of generation.

We believe that there is no impediment to this proposal
in either Public Law 97-415 itself or its legislative history.

./ The discussions of emergencies in the Statement of
Considerations (48 Fed. Reg. 14,876, 14,877) does
not assist in this Irterpretative effort.
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Several of the other contemporaneously adopted regula-
also do not deal =xplicitly with amendment requests
before May 6, 1983. Although correspording clarifica-
could be considered, we do not believe that they are

necessary In order to avoid any misunderstanding as to the
Commissi3n's intent, however, we urge that the Commission
explain cles~ly the overall effect of the new regulations on
émendme; L revuests still pending on May 6. For the con-
venience oi the Commission, we enclose a proposed explana-
tion which c™uld be published in the statement of considera-
tions dealiny with the revision of the interim rule.
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Issuance of Post-Notices Under:

18 the obvicus intent of the new Section 2.105

that, under the circumstances there specified
nination of an emergency or exigent situation and
no significant hazards consideration
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Proposed Statement Pertaining to Amendment Requests
Received Before May 6, 1983

As was indicated in the statement of considerations (48
Fed. Reg. 14,877), with respect to amendment requests received
before May 6, 1983, the Commission intends to keep its
present procedures and not provide prior notice of amendments
that involve no significant hazards considerations. Since
the new Section 2.105(a) (4) (i) adopted in the interim final
rule did not implement our intent with complete clarity, we
are revising the final version to make it more explicit.*
Thus, as to any such application for amendment still pending
on May 6, the NRC, if the standards of Section 50.58 are
satisfied, will issue the amendment and publish a notice of
issuance pursuant to Section 2.106. If a hearing is requested
before such notice is published, the amendment may nevertheless
still be made immediately effective and the hearing granted
thereafter.

No corresponding clarification of Section 2.105(a) (4) (ii)
is required since, with respect to applications received
before May 6, 1983, which involve no significant hazards
consideration, the present procedures of the NRC (which
remain applicable thereto) do not require a determination
that an emergency or exigent situation exists in order to
omit a notice of opportunity for a hearing prior to NRC
action.

Similarly, although Sections 50.58(b) and 50.92 do not
explicitly distinguish between applications received before
May 6, 1983, and those received thereafter, no clarification
of these sections is required since Section 2.105(a) (4) (i),
as explained above, now makes the Commission's intent clear.

o § We are also clarifying that the notice published under
Section 2.105 is a notice of proposed action, which
includes a notice of opportunity for a hearing.



 Mll> POR

cc: Dircks

AFFIRMATION %‘gmw
RESPONSE SHEET ¢ e ion
H'ch';.y"' \
. e
= 10 SAMUEL J. CHILK, SECRETARY OF THE COMMISSION o0
4
FROM:  COMMISSIONER ASSELSTINE &
SUBJECT: STANDARDS FOR DETERMINING WHETHER LICENSE AMENDMENTS v il
INVOLVE NC SIGNIFICANT HAZARDS CONSIDERATIONS {
10 CFR PART 50 - MARCH 29, 1983 VERSION
- APPROVED / DISAPPROVED ABSTAIN_______
NOT PARTICIPATING REQUEST DISCUSSION
COMMENTS:
7 /3’ /", )
/ L
b g STGRATORE
_ 2 3-30- 23
o \ DRTE

SECPETARIAT NOTE: PLEASE ALSO RESPOND TO AND/OR COMMENT ON 0GC/OPE
MEMORANDUM IF ONE HAS BEEN ISSUED ON THIS PAPER,

" NRrC.CF ORM | o8



