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MEMORANDUM FOR: Harold R. Denton, Director
Office of Nuclear Reactor Regulation §30110

Guy H. Cunningham
Executive Legal Director

FROM: T. A. Rehm, Assistant for Operations
Office of the Executive Director
for Operations

SUBJECT: QUARTERLY PROGRAM BRIEFING ISSUES

The following points addressed in the quarterly program briefing on January 7,
1983, require action as indicated.

1. NRR should stay abreast of regional progress in regard to
completion of assigned licensing actions and advise EDO if delays
are developing that NRR cannot absorb.

2. ELD should review the legislative history of PL 97-415, Section 12
. (Sholly Amendment), prior to resubmitting the Commission paper on
&~ promulgation of an 2ffective rule to the EDO.

3. NRR should complete the review of environmental technical speci-
fications before the Sholly Amendment procedures become effective.

o 4. NRR should review the reactor operator requalification program and,
if appropriate, submit a Conmission paper to the EDO with proposed
changes.

5. NRR should review the prioritization of generic safety issucs with
the ACRS prior to submitting the Commission paper to the EDO in mid-
March 1983.

6. DEDROGR will look into the requirements of the Regulatory
Requirements Analysis, recently issued, and advise EDO if that
procedure is intended for USIs and, in general, assure requirements
placed on the staff in this regard are clear and reasonable.

T. A. Reh
Assistant for Operations
Office of the EDO

cc: J. G. Davis
R. C. DeYoung
R, B. Minogue
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) 3
4 PUBLIC NEETING
5 ON IMPLEMENTATION OF PUBLIC LAW 97-415
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Washington, D. C. 1
9
Tuesday, January 18, 1983
10
. The Commission convened, pursuant to notice, at
11
2:01 pene.
12
COMMISSIONERS PRESENT:
13
JOHN AHEARNE, Commissioner
14 VICTOR GILINSKY, Commissioner
THOMAS ROBERTS, Commissioner
18 JAMES ASSELSTINE, Commissioner
|
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OISCLAIMER

- This {s an unofficial transcript of a meeting of the United Statas
Nuclear Rn?uhtnry Commission held on January 18, 1933 in the
Cormission's offices at 1717 H Street, N. W., washington, U. G. The
mut'fnq was open to public attendance and observation. This transcript
has not been reviewed, correctad, or edited, and it may contain inaccuracies.

. The transcript is intended solely for general informaticnal purposes.
.. As provided by 10 CFR 8.103, it is not part of the formal or informal
‘record of decision of the matters discussed. Zxpressions of opinion in
“this transcript do not necessarily reflect final determinations or
beliefs. Ko pleading or other paper may be filed with the Commission in
any proceeding 2s the result of or addressed to any statsment or argument
- contained herein, except s the Commission may authorize.
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COMMISSIONER AHEABRNE (presiding): The 2300

o'cleck meeting is about to start. The Commission first
has to vote the following vote on the briefing on
implementation of Public Law 97-41S5. We need to vote to
hold on less than one week's notice. All in faver say
aye.

(A chorus of ayes.)

COEKMISSIONER AHEARNE: Opposed?

(No response.)

COMXISSIONER AHEARNE: All right. This
afternoon ve hear from the Staff who has sent us up a a
fairly large paper discussing some of the regulations
they propose we put out for comment and one that vill be
put out in final form to implement the various
provisions recently passed by the Congress.

Toa? Jim?

(No response.)

CONNISSIONER AHEARNE: Bill?

MR. DIRCKS: 1It‘'s difficult to talk about
this, since one of the authors of the amendment is
sitting at the table.

(Laughter.)

COMMISSIONER AHEARNE: We can always ask hinm

about his comments.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., SW , WASHINGTON, D.C. 20024 (202) 554-2345



COMMISSIONER ASSELSTINE: I'm looking at this
vwith a different perspective.

(Laughter.)

MR. DIRCKS: I thought you would be.

(Laughter.)
MR. DIRCKS: I thought it would be better if I

dropped out of the process at an early stage and let the
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legal sections take it up. Guy Cunningham is here and
he will go through it. I think there are resource
impacts in this area when wve get to the Sholly amendment
and ve'd like to talk about that. But first I'll let
Guy pick up on the various rule changes and then ve can
come back to the resource requirements.

COMMISSTONER AKEARNE: Is it correct that what
you are going to do today is try to walk us through this
paper?

MR. DIRCKS: Yes.

COMMISSIONER AHEARNE: We do not =-- unless
there is an overriding sense of urgency on the part of
my colleagues, I don't think wve intend to try to take
this to a vote. It's just a briefing at the present
time.

MR. DIRCKXS: It's a briefing to get you
through it and we thought the sooner ve got down here

with it the better, because we do have the time

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE, S W, WASHINGTON, D.C. 20024 (202) 554-234§
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requirements in the statute to move on it.

Guy?

MR. CUNNINGHAM: Okay. The package has throi
separate rulemaking proposals: dealing first with
temporary operating licemses pursuant to the newv Section
192 of the Atomic Energy Act; secondly, a final rule
dealing with the criteria for making the no significant
hazards consideraticn determination. That rule vas
originally published in proposed form, I believe it vas,
in March 1980. Then third and probably most complex are
the proposed rules to implement the Sholly amendment.

I wvould propose, I think, to go through first
of all the two simpler ones, the temporary operating
license and the criteria, and then devote the major part
of our time to the Sholly amendment at the end.

The temporary operating license authority wvas
granted to the Commission in the authorization bill for
1982 and '83 and expires on December 31st of this year.
It authorizes the Commission, upon the regquest of an
applicant for an operating license, to grant interinm
operating authority, first at a five percent pover level
and later, upon application, at higher powver levels,
upon satisfaction of the Commission that all the
regquired safety criteria have been met.

In particular a prerequisite for issuance of

ALDERSON REPORTING COMPANY . INC,
400 VIRGINIA AVE., S.W ., WASHINGTON, D C. 20024 (202) 554-2345
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the interim operating authority is that the ACRS report
has been issued, the Staff's SEF and the supplemental
SER which responds to the ACRS :oﬁort. the final
environmental statement, and the appropriate emergency
plan.

The authority vas requested by the Commission
folloving Three Mile Island as a temporary solution to a
temporary problem, and the Committee report, the
conference report, makes it clear that the Congress
intends that this authority be used only sparingly; but
that it is intended to take care of the problem of any
so-called impacted plants, vhich wvere the consideration
that prompted the sending up of the bill to begin with.

The Commission had such authority earlier,
wvhich expired in 1972, The new Section 192 very closely
parallels the early auchority, and for that reason the
regulations that ve have put in this package very
closely track the cnes that vere published and effective
in final form in the earlier 1970's. Essentially, they
track the statute in detail, just saying that the
documents have to be completed and in evidance and then
the applicant on a mction supported by affidavit can
rejuest th2 interim operating authority.

The statute provides that the Commission

should consider responsive affidavits or statements.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., SW, WASHINGTON, D.C. 20024 (202) 554-2345
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The cegulations provide for that opportunmity. And then
the Commission, without the necessity for completing the
operating license hearing can if it chooses issue the
interim operating authority, as I said first at five
percent and then later at a higher pover level.

That in essence is the temporary operating
license authority part of the package. Unless there are
gquestions, I will move on to the significant hazards
consideration.

CONMISSIONER ASSELSTINE: Do you want to do
questions on each individual section?

COMMISSIONER AHEARNE: I think that would Dbe
easier, particularly since this is quite different.

CONMMISSIONER ASSELSTINE: I had just two
questions on the temporary operating license
provisions. One wvas on page 8 of the supplementary
information section of the proposed rule. At the top of
page 8 you note that ;ho requirements of 18%a do not
apply to the issuance of a temporary operating license,
but you do say -- you say, "Thus, the legislation
authorizes the Commission to use procedures other than
formal adjudicatory procedures in issuing a temporary
operating license. In this regard, the Commission will
develop informal procedures case-by-case to resolve

particular issues as they arise.”

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE. S W . WASHINGTON, O.C. 20024 (202) 564-2348
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I guess the question I had was wvhat additional

procedures other than what is included here do you
envision as possibly being necessery?

MR. CUNNINGHAM: Well, wvhat ve huve put in the
rule, of course, is the opportunity or the requirement
for an affidavit from the applicant and the opportunity
for the public to respond.

COFMISSIONER ASSELSTINE: Eight.

MR, CUNNINGHAM: There are no further
requirements stated. The Commission could Just take
those, deliberate, and issue a decision.

But it could, if it chose, have a public
meeting like this one and invite the applicant and the
commenters to address them. But ve've specifically left
that for a case-by-case develcpment.

COMMISSIONER ASSELSTINE: But at least vhat is
in here in your view would satisfy at least what is
required, which is simply the submission of affidavits
and the opportunity for comment?

MR. CUNNINGHAM: That is right. That creates
the opportunity for a written record.

COMMISSIONER ASSELSTINE: So this would simply
allov as a discretionary matter by the Commission some
additional step if the Commission chose to do that on a

case-by-case basis?

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W WASHINGTON, D C. 20024 (202) 554-2348
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MR. CUNNINGHAM: That's correct.
COMMISSIONER ASSELSTINE:; The next guestion I

had was on page 11, the last bulleted item on the page:

“Section 192 provides that the Commission's authority to

issue new temporary operating licenses shall expire on
December 31, 1983, thus these regulations wvould expire

on that date.”

It is clear. is it not, from the legislation
that a temporary operating license could be issued any
time up to or through December 31st that would remain in

effect for some period of time beyond lecember 31st,

19837
MR, CUNNINGHAE: That is clear.
COM®ISSIONER AHEARNE: 1Is it clear from the
regulations?

COMMISSIONER ASSELSTINE: Yes, I guess that's
vhat I'm wondering is wvhether -~

COMMISSIONER AHEARNE: It vasn't to ne.

COMYISSIONER ASSELSTINE: Yes. The gquestion I
had in my mind vas the same one that the Chairman had
raised. ‘

MR. CUNNINGHAN: I'm ncc sure that the
regulation has to be changed. It might be advisable to
put that in the supplementary information. We could

expand and make that clear.

ALSERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S'W., WASHINGTON, D.C. 20024 (202) 554-234§
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COMMISSIONER AHEARNE: Somewhere in there,
because I did have that same guestion. It vasn't clear
vhat happened to all the licenses that might be out.

MR. CUNNINGHAM: If they wvere issuved Ddy
December 31st, they wvould remain in effect according to
the terms the Commission had originally set.

COMMISSICNER ASSELSTINE: And the expiration
of our regulations as of December 31st, 1983, would not
have any negative impact on that.

NR. CUNNINGHAM: No, because the ;eoulations
only deal with the matter of issuance of the license.
The license would remsain in effect on its own terms.

COMMISSIONER ASSELSTINE: They also deal with
amendments, don't they?

MR. CUNNINGHAM: Excuse me?

COMMISSIONER ASSELSTINE: Don't they deal also
though with amendments %o a temporary operating
license?

MR. CUNNINGHAM: You can amend a TOL to raise
the powver level, for example, but again I don't believe
you could do that after December 31st.

MR. MALSCH: They also relate for example
suspending a temporary operating license. If the
applicant is processing the application with due

diligence, that requirement would be to apply presumably

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE.. S W.. WASHINGTON, D.C. 20024 (202) 554-2348
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throughout the life of the temporary licensing, but that
vould be beyond December 31st, 1983. You wouldn't want
that authority to lapse.

¥R, CUNNINGHAM: I would think ve wvould
probably still have that authority under other sections
of the Mct, but it may be that we should take a look at
that.

COMMISSIONER ASSELSTINE: I'm not sure that I
fully agree wvith your other statement, Suy, that if you
had a temporary operating license, for example that wvas
issued in NYovember of 1983 with the five percent pover
level at the original level, why couldn't someone amend
that to authorize operaticn at a higher than five
percent level after December ‘83, since that would be in
effect an amendment to the license that was issued prior
to the statutory deadline.

MR. CUNNINGHAM: My impression had been that
our authority to issue licenses is an authority to issue
amendments as vell, and that the Act says that it
expires on December 31st. But we'd certainly be willing
to look mere closely at that question.

COMMISSIONER ASSELSTINF: Okay. I wasn't sure that it
vas that clear. I had the sense that if you got in
ander the wire that at least for that facility you would

be okay. But I guess that is the other question I would

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE , S W., WASHINGTON, D.C. 20024 (202) 554-2345
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raise. That covers mine.

COMNISSIONER AHEARNE: Vic?

COMMISSIONER GILINSKY: For myself, I don't
have any difficulty with the rule. But I don't think I
like the background section, which gets into the
quastion of whether it looked like there vere going to
be delays or there veren't going to be delays, and I
vould suggest either shortening that, saying "the rule
reflects the legislation which passed.”

MR. CUNNINGHANM: UWell, I understand your
point. The reason it wvas drafted that wvay is that vas
essentially the case that the Commission made vhen it
requested the lagislation.

COMWISSICNER GILINSKY: Well, it limited
itself to the low pover phase. I guess I just don't
think there is a need to go into all of the ins and outs
of that, or else it needs to be, I think, more neutrally
worded. I have some minor changes I would make if you
vere going to retain it, although I would prefer to
simply shorten it. I can give you that separately.

MR. CUNNINGHAM: We would certainly be pleased
to see your suggested word changes, and if any other
Commissioners have any suggestions.

COMMISSIONER AHEABNE: I would have no problem

vith some slight word changes. It's only a paragraph

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE,, S W WASHINGTON, D.C. 20024 (202) 554-2345
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ve're talking about, isn't it?

COMMISSIONER GILINSKY: Well, it's about a
page and a half all together.

MR. CUNNINGHAM: Pages 2 to 47

COMMISSIONER ASSELSTINE: Most of the rest of
it is pretty well --

COMMISSIONER AHEARNE: I think the first
paragraph is the only one that really talks about that.
The rest is a factual description of what the Commission
rules wvere.

COMMISSIONER ASSELSTINE: I even thought the
discussion of the delsy issue was couched pretty much in
terms of a factual recitation of the situation, at least
in 1980, the late 1980 time frame. But at that time it
did appear that delays would occur between the time of
construction =--

COMMISSIONER GILINSKY: Well, it appeared tc
some peopls i“ would. If you said "it vas argued that,”
it would be different. I Jjust felt there was nc need to
go into that.

COMMISSIONER AHEARNE: What wverd changes would
you like?

COMMISSIONER GILINSKY: I guess I would argue
that if the basic notion is that you want to retain

this, I would say "It vas argued that there wvas a

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE, SW, WASHINGTON, D C. 20024 (202) 554-2345



possibility”
AHEARRE: Sure.

COMMISSIONER GILINSKY: =-- "that there would
be delays.”

MR. CUNNINGHAM: Right. We can certainly make
that change. And if any others are suggested to us, ve
vill take them into account.

COMMISSIONER AHEARNE: That's Jjust two of
vho are willing to do that so far.

COMMISSIONER ASSELSTINE: I guess I would
to see the changes.

(Laughter.)

MR. CUNNINGHAM: E you know, this

vas prepared in order th ] 5 before the
Comamission as quickly as possible.

COMMISSIONER AHEASNE: Yes.

MR. CUNNINGHAX¥: No one other than the Staff
had seen it in final form. We have consulted
@arly on, but we would anticipate that after this
briefing there wi.l be other comments and ve will have

revision at some polint 1in the very nhear future.

ALDERSON REPORTING COMPANY, INC

400 VIRGINIA AVE, S W, WASHINGTON




COMMISSIONER AHEARNE: I guess only have tvo

gquestions. The first one vas to what plants do you now
expect this might apply?

ER. CUNNIKGHANM: 1 believe that the only
candidate is possibly Shoreham, but that case ~-

¥R. CASE: Two possible candidates: Shorzhanm
and possibly Perry. They are both unlikely but
possible, I would say.

COMMISSIONER AHEARNE: And the second
is on page 18, under section (c¢), it says "The
Commission will not issue a temporary operating license
until all significant safety issues significant to the
facility in questicn have been resclved to its
satisfaction, taking into consideration the powver level
and time period reguested.”

I was, I guess, somewvhat puzzled the
finality of that statement. Isn't that equivalent to
the kind of a conclusion we would reach if we were about
to issue an operating license to the plant, "all
significant safety issues ... have been resolved
satisfaction"?

¥R. CUNNINGHAM: Well, T think that has to
mean resolved to your satisfaction for the purpose of
temporary operating authority because there was also

langyrage in herce that makes it clear you cannot prejudge

ALDERSON REPORTING COMPANY, INC

400 VIRGINIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-2345




the outconme.

COMMISSIONER ARHEARNE: Perhars then you could
put that phrase in.

MR. CUNNINGHAM: That is definitely in here in
other places. That was specificelly --

CONMISSIONER ASSELSTINE: I agree with that.

I think it would be useful to put that in.

MR. CUNNINGHANM: But it may be that they cught

to be in closer proximity.

COMMISSIONER AHEARNE: Or at least
cross-referenced.

¥R . MALSCH: Actually, you shouldn't have
standards like this in Part 2 anyway. The actual
standard for amendment issuance is in Part
they've got the statutory language there. I wasn't sure
vhy this, or for that matter (d) needesd to be in Part 2.

MR. CUNNINGHAM: The short ansver is we had it
in there back in '72 and '73. We could do sonme
tinkering. It's not essential. You are right that the

-

standard is set forth in Part S0.

COMMISSIONER AHEARNE: Tt could just be taken

CONMISSIONER ASSELSTINE:s Yes
COMMISSIONER AHEARNE:

feel that wvavy. We are giving

ALDERSON REP7 RTING COMPANY, INC

400 VIRGINIA AVE., S W., WASHINGTON, D C. 20024 (202) 554-23465
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(Laughter.)

MR. CUNNINGHAM: Not hearing any contrary
advice, I will go with the two that I hear.

(Laughter.)

COMMISSIONER AHEARNE: That sounds like a good
approache.

Tom, do you have any?

COMMISSIONER ROBERTS: (Nods in the negative.)

COM#ISSIONER AHEARNKE: All right, I guess
that's all.

Marty, did you have any more?

MR. MALSCH: I had one peculiar issuve. I
don't know what to do about it. What would happen in
the situation in which a licensee already had a
low-pover S-percent license under our current rules?
Would ve have to require him to refile for a temporary
low-pover licemse in order for him to go through the
motions of asking for a full-power temporary license?
We couldn't come up with a clear ansver to that
question, so we're thinking about it.

COMMISSIONER AHEARNE: Did you have any
particular plant iu mind?

¥R. CASE: It would be a possibility with
Shoreham because one might argue that they could get

their S-percent license without off-site emergency

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-2345
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planniny ani be going alono svimmingly and then suddenly

run into a zroblem on off-site emergency planning that
vould go beyond. I could see that possibility.

MR. MALSCH: It a2lso occurred to me that what
would happen say in Diablo if the record were reopened?
I am not sure. It wvasn't clear to me that the situation
vould never arise, and 1f it did arise, I coculdn't see a
clear route to avoid going through what looked to nme
like an empty exercise of applying for a temporary
lov-pover license vhen they already had one. But I just
offer it as a problea to think about.

MR. OL¥STEAD: You're talking about under this
statute -~

MR. MALSCH: Well, and the regulations.

MR. OLMSTEAD: =-- when they already had one
under 50.57(c)?

MR. MALSCH: Yes.

COMMISSIONER AHEARNE: To take advantage of
this statute's provision allowing them to keep cranking
up above S percent.

¥R. OLMSTEAD: But they're allowed to do that
under 50.57(c), too.

MR. MALSCH: True, but the juestion would be
suppose they have gotten a low-power license under 50.57

after holding a h2aring on low-powver issues. Let's

ALDERSON REPORTING COMPANY. INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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suppose that the hearing on full-power issues vere still
in orogress and they wanted to obtain a temporary
full-pover license pricr to completion of that hearing.
Would they have to go through the motions of also
applying for a temporary low-pover license wvhen they
already had one just to be able to avail themselves of
the oppertunity of £filing application for a temporary
full-power license? That doesn't seei toc make any sense.

COMMISSIONER AHEARNE: Jim, vas this something
that came up?

COMMISSTONER ASSELSTINE: No.

(Laughter.)

COMMISSIONER AHEARNE: Bill?

MR. CUNNINGHAM: It°'s not c<ne that wve've
considered. We can give it some thought. This Act enly
provides authority for amending incrementally licenses
issued under 1it.

COMKMISSIONER ASSELSTINE: Yes. I am afraid
the way it's structured you probably would have to go
through the exercise of getting a S-percent temporary
operating license under the section. That's my
suspicion.

MR, MALSCH: We are looking at it to see
vhether thare's a way around what wvould appear to be a

sort of a needless exercise.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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COMMISSIONER ASSELSTINE: Yes. I don't think

it's addressed by intent at all. The only question is
vhather you're locked into that by the wvords of the
statute.

¥R. CUNNINGHA¥: The next part of the package,
which is Enclosure 3, deals with the standards for
making a determination that a proposed OL amendment
involves no significant hazards consideration. As I
mentioned, these rules were proposed in March of 1980,
and we hava in this package a final notice of rulemaking.

There is a correction package which vas
circulated today to make the rule conform to the
approach w2 have taken in implementing Sholly. Clearly,
it is important that final action not be taken on this
until ve dscide which wvay we are going to go on Sholly
so that the appropriate conforming language is in there.

The changes or the criteria apply only to
operating licznse amendments, not to construction permit
amendments. The legislation only applies to operatine
licenses, and in fact I den't believe we have ever made
no-significant-hazard consideration findings with regard
to construction permit amendments.

The no-significant-hazards consileration
f£indiny is basically a procedural one. It deals with

the question of whether or not ve notice in advance an

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-2346
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20

opportunity for hearing. The criteria for making that
determination in the rule are essentially the same as
they vere in the proposed rule.

And there are three criteria: wvhether there
is a significant increase in probability or consequences
of an accident previously evaluated; wvhether the
amendment would create the possibility of an accident
different from those previously evaluated; and whether
it involves a significant reduction in the margin of
safety.

I€ any of those findings vere met, then there
vould be a significant-hazards consideration.

COMMISSIONER AHEARNE: Does it also hold true
that if none of them are met that it is not a
significant hazard?

MR. CUNNINGHANM: I think that's true.

Ed, wvould you agree?

MR. CASE: Yes, I would agree.

MR. CUNNINGHAM: Those are the only three
criteria which are spelled out in the rule.

| The supplementary information clives == on page
20 you will find the =-- nine examples of amendments
which do involve significant-hazards consideration and
eight examples that do not inveclve significant-hazards

considerations.

ALDERSON REPORTING COMPANY, INC,
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These criteria are essentially the same as
those -- in fact, they are the same as those applied by
NRR now.

COMMISSIONER AHEARNE: Given the ansver you
just gave me, perhaps, Ed, you can explain to me why
reracking a spent-fuel storage pool, wvhich one of those
three is it?

MR. CASE: That was put in there because of
the Congress.

COMMISSIONER AHEARNE: I was just told that it
has to meet one of those; if it doesn't, then it isn't.
And I don't think it wvas put in there because of the
Congress. Congress didn't tell us to do that.

¥R. CASE:s Yes, they did.

MR. CUNNINGHAM: Yes. That wvas in the
Conference Report. \

COMMISSIONER AHEARNE: VWas it in the
Conference Report? Or was it in the Senate Repor®’

COEMISSIONER ASSELSTINE: I don't thin it's
in -- well, let's see, that's a good gquestion.

COMMISSIONER AHEARNE: The paper doesn't guote
it as beingy in the Conference Report. The paper quotes
it as being in the Senate Peport.

COMMISSIONER ASSELSTINE: That's right; it

does.

ALDERSON REPORTING COMPANY, INC,
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MR. CASE: Well, depending on the reracking, I
could see ~-=

COMMISSIONER AHEARNE: This just says “any
reracking.”

¥R. CUNNINGHAN: I don't see it in the
Conference Report now. I thought it was in the
Conference Report, but it was clearly added there at the
instigation of the legislative process.

COMMISSIONER AHEARNE: Are ve bound if it is a
Senate report but it doesn't get into the conference
report, are ve bound by that by regulation?

MR. EALSCH: I don't know hev to ansver that
gquestion in the abstract.

COMMISSIONER AHEARNE: This is not the
abstract.

(Laughter.)

MR, ¥YALSCH: I haven't seen the rest of the
legislative history. It would depend upon how important
that statement in the Senate report is in the overall
construction of the statute. If the statute is
ambigucus, and that is the only guidance we have, it
could be guite important to take that into account.

SOMMISSIONER AHEARNE: I think at the moment I
find a basic inconsistency. I think you would have to

add a number 4 on page 27.
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(Laughter.)

MR. CASE: If I wvere going to deo it that wvay,
I would just add that particular example.

COMMISSIONER GILINSKY: Let me ask a guestion.

COMMISSIONER AHEARNE: Yes. I think I am
going to ask them to essentially go back and look at the
legislative history to see. At the moment it's Jjust of
interest.

COMMISSIONER GILINSKY: When you say involves
a significant consequence of in accident previously
evaluated, do you mean the step that is contemplated or
that it involves an issue which has the possibility of
significantly increasing the probability of consequence
of an accident previously evaluated? 1Is that clear?

MR. CUNNINGKAM: No. Clearly, the
consideration related to the amendment ==

MR. CASE: The operation of the facility in
accordance with the proposed amendment. SO0 when you
deal vith the merits of the amendment itself --

COMMISSIONER GILINSKY: What concerns me here,
it seems to> me that somewhere we ought to be dealing
with the importance of the problem, the safety
importance.

MR. CUNNINGHAM: This specifically tells us to

separate the procedural issue from the merits. What

ALODERSON REPORTING COMPANY, INC,
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these critaria are intended to 10 is to identify the
types of actions which could involve, and if there is
any accident consideration involved, then you have to
find the significant-hazards consideration. You can
then evaluate it on the merits and find it's okay and
approve it.

COEMISSIONER GILINSKY: I guess I don't follow
that. Let's take a hypothetical example. Suppose there
is a crack in a pipe of some pressure vessel. If you
vatch it carefully, you will alvays be able to catch it
before it's a brezk. So you propose an amendeent for
increased surveillance.

Now, in view of the Staff, the NRC, that may
compensate for the deficiencies ~~ the safety probleas,
but it seems to me there may be =-=- it is a serious
safety problem which has been addressed but may not have
been addressed satisfactorily. I guess I would say that
is something that involves a significant-hazards
consideration.

Is that the way you see it? Does that fit
with the definitions or not?

¥R, CASE: I haven't rehearsed this. That's
not the way I see these wvords. If the Staff felt there
vas a small increase in the probability of an accident,

it could say no significant -- this did not involve a
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significant-hazards consideration.

If on the other hand it vas a significant
increase, albeit acceptable, then you would find
significant hazard. So there is a difference letveen
looking at the merits.

COMMISSIONER GILINSKY: I am not sure I follow
this. There is a safety problem which is bing
compensated for by some step; in this case, increased
surveillance. And that is vhat is proposed for, say,
tile next year of operation. Nowv, some people may feel
that that is not sufficient action, that you have to
replace the piece of pipe or vhatever.

PR. CUNNINGHAM: That's the merits vhen you
say you do not think it is sufficient action. The
threshold procedural question is: Is there a potential
for a significant safety problem here?

COMMISSIONER GILINSKY: You're dealing vith a
significant safety problem, you may feel you have dealt
satisfactorily with it, but certainly the problem itself
is a significant problem. If it isn't a significant
problem to begin with, you wouldn't be talking about 1it.

YR, CUNNINGHAN: But if it is a significant
problem that requires consideration of the accident
considerations, then it meets the requirement for a

significant-hazards consideration.
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COMMISSIONER GILINSKY: That's wvhat I am
asking about, vhether this applies to the problem or the
solution.

SR. CUNNINGHAN: To the problem.

MR. CASE: I am sorry, that's not the wvay I
read the language, Guy.

COMMISSIONER GILINSKY: That's vhat I anm
trying to get at.

MR. CASE: On page 27 it says, "... unless it
finds that operation of the facility in accordance with
the proposed amendment would: (1) involve a significant
increase in the probability" -~

COMNISSIONER GILINSKY: 1Is that the language
of the law?

¥R. CASE: So, that's the regulation.

COMMISSIONER GILINSKY: Oh, the final
regulation. Well, I guess I would tie it to the

problem, unless persuaded otharvise.
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COMMISSIONER AHEARNE: In the case you're

talking about, if there wvere a crack that led them to
have whatever the crack wvas in that had the plant out of
compliance, ycur concern is that they would then be able
to get int> compliance by proposing an amendment?

MR, CASE: Looking at it more frequently than
they would have.

COMMISSIONER GILINSKY: It seems to me the
common sense test of -- we've got to be setting up a
standard that makes sense using the wvords that one
ordinarily doces. And it seems to me a situation like
this involves a significant hazard.

Now, you may feel it has been dealt with
satisfactorily. That's the purpose of the amendment.
But hovever we tra2at the more important items, it ought
to fall in that basket.

MR. CASE:s But ve tried to sat the standard to
decide .hich wvas more important.

.IMMISSIONER GILINSKY: Well, there has to le
a plus. That isn't decreasing safety; that's increasing
safety.

COMMISSIONER AHEARNE: Except =-- vell --

COMNISSIONER GILINSKY: Certainly vhere
there's a significant reduction in the margin of

safety. No one's going to argue about that.
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MR. CASE: You might get caught there.

COMMISSIONER GILINSKY: Possibly.

COMMISSIONER AHEARNE: Because the amendment
would be to propose -~

¥R. OLMNSTEAD: It depends on the nature of the
amendment. If they're alloved to operate without the
increased surveillance, all they're doing is coming in
and saying we think we ought to increase surveillance,
so then it is not going to involve significant hazards
because thay're already being permitted to operate with
a longer frequency between inspections.

COMMISSIONER AHEARNE: If the issue 1is not
being alloved to cperate versus being alloved to operate
vith increased surveillance =--

YR. OLMSTEAD: Then you might well have a
significant hazaris comsideration, because you have to
look bdeyond just the frequency of the surveillance to
see if they can or cannot operate. If they can operate,
then the nature of the amendment is to increase safety.

COMMISSIONER AHEARNE: Did you have scmething
further?

COMMISSIONER GILINSKY: It seems to me there's
something wrong if you set up a system in wvhich a
solution, no matter howv slight, to a problem wvwill

ultimately be regarded as significant, and that puts
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that wvhole issue into the unimportant basket.

COMMISSIONER AHEARNE: But I'm not sure it
does.

COMMISSIONER GILINSKY: Well, if it doesn't,
how is it caught by =--

CO!BISSIOIEé AKEARNE: I think it would be
caught in number 3, because in the sense the amendment
would allov them to continue operating; because I think
they hypothetical case you came up with is there is some
damage to the system where othervise you would make them
shut down and they would ask for permission to keep
operating for some period of time, and the argument for
increased surveillance will protect it.

But the argument now is that there is a
reduction, a significant reduction in the margin of
safety because prior to that it was supposed to be
operating an undamaged system., Now you're operating a
damaged system with someone watching it on the grounds
that they can shut the plant down if necessary, but that
is lovering the margin of safety.

CONMISSIONER GILINSXY: Well, I was lookiu:
for some interpretation and maybe that's it.

¥R. CASE: I agree with that.

MR. OLMSTEADs I certainly agree with that, bu

the reason that it works is because there are tvo types

ALDERSON REPORTING COMPANY, INC,
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of amendments: amendments that allow the plant to
operate when it would otherwise be required to shut
down, and imer ments that for whatever reason accomplish
some other purpose but that they would continue to
operate. And that freguently drives how NRR looks at
the significan*t bazards criteria.

If the plant cannot continue to operate under
its present operating conditions without shutting down,
then you're perfectly right. Usually, nine times out of
ten it's going to be in the third criteria.

If, on the other hand, the plant can continue
to operate but for some other reasons, maybe for
opsarating 2fficisncy, they vant the amendment, more than
likely it's going to be one of the other criteria.

MR. CASE: What he's saying is the third one

in particular is designed for the kind of examples ve

are bringing up where a plant would othervise be
required t» shut down. Basically the guestion 1is
determined on the staff judgment about the reduction in
the margin of safety as to whether it's a significant
hazards consideration, whether it's minor, no, major,
yes. No matter how you judge this, it's a judgmental
call every time.

COMNISSICONER GILINSKY: Is this rubric of any

other significance?

ALDERSON REPORTING COMPANY, INC,
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¥R. CASE: Yes. It comes from the regulations

vhich define an unrevieved safety guestion. An
unrevieved safety question is something the licensee
must seek approval of in changing operation or design,
and that is defined essentially as these vords vithout
the "significant®™ in there.

COMMISSIONER ROBERTS: Hov many license
amendments are there per year approximately?

MR. CASE: Six hundred.

COMMISSIONER ROBERTS: Six hundred?

MR. CASE: TYes.

COMMISSIONER ROBERTS: What percantage involve
no significant hazards consideration?

MR, CASE:s Very high. Upwvards in the S0s, in
the staff judgment.

COMMISSIONER ROBERTS: High 90s?

¥MR. CASE: VYes.

COMMISSIONER GILINSKY: Which are of no
significance?

MR. CASE: Yes.

COMMISSTIONER GILINSXY: £So 60 are significant?

MR. CASE:s Two percent is what last year's
statistics vere.

COMMISSIONER ASSELSTINEs I have a couple of

questions. One has to do with the three criteria for

ALDERSON REPORTING COMPANY, INC,
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making the no significant hazards consideration
determination.

Back when =-- I think it vas particularly in
the Senate -- this provision vas first considered, I
recall that there vas at least some testimony to the
effect that the criteria that NRC put out as a proposed
rule, which in a sense is these criteria, vere not
particularly clear or predictable in their application.

And I realize that in looking in the summary
of the comments that that does not seem to have been a
predominant comment that the agency received at the tine
on the proposed rule. Nevertheless, that vas one of the
comments that I think the Congress heard when it vas
considering this provision.

There is language in the conference report
that I think I says fairly clearly that vhan the
Commission develops these criteria, it is to make a
special effort to lakg sure the criteria are clear and
easily applicable and will result in a fairly certain =--
in a degree of certainty in the determinations. And I
think ve have included that language in the statement of
considerations as well.

I guess the guestion I have is you are
proposing putting out the criteria as a final rule.

Would it make sense, given the direction in the

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE, S W, WASHINGTON, D.C. 20024 (202) 554-2345



10

11

12

13

14

15

16

17

18

19

21

8

8

24

25

conference report and given the fact that the other
aspects, the procedural aspects, if you will, of the
Sholly provision, have to go out as a proposed rule in
any event, would it make sense to put out the criteria
as a proposed rule for one more round of comment just to
ensure that that particular point is covered?

You know, again I recognize that this dces not
appear to have been a very strong comment. It vas made
on the original proposed rule when it was put out in
1980.

COMMISSIONER AHEARNE: Are you saying, Jinm,
that you would vant comment to go out quoting the
conference report?

COMMTSSIONER ASSELSTINE: VNec. What I'm saying
is before we adopt the criteria as a final rule, ve
perhaps ought to consider putting those criteria cut as
a proposed rule, recognizing that vhat that might invite
is comments on the extent to which those criteria
respond to the direction that the agency had in the
conferance report.

MR, CASEs For one thing, it would depend on
what you 40 with the Sholly amendment. For instance,
there is some consideration, I gather, of making thenm
interimly effective. If so, then you would need the

significant hazards consideratior, wouldn't you?
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MR. CUNNINGHANM: But they could go together.

COMMISSIONER AHEARNE: These aren't really
changed very much from before.

MR. CUNNINGHAM: These are essentially what
vent out before.

COMMISSIONER AHEARNE: Since they are
essentially the same thing that you would be asking for
comment on, I belisve that you would have to have some
reason for asking for that comment, so you wvould have to
say something such as the conference report directed
that the standards be capable to be applied, et cetera.

COMMISSIONER ASSELSTINE: And drav a clear
distinction.

COMMISSIONER AHFARNE: And I guess one would
have to go on to say we believe this does it, and if it
doesn't, how would you propose that it be changed to
make it do that.

COMMISSIONER ASSELSTINE: That's right.

COMMISSIONER AHEARNEs Without any other
specific comment it doesn't make any sense.

COMMISSIONER ASSELSTINE: That would be the
only basis I see.

MR. CUNNINGHAM: The alternative basis would
be to put them in contaxt. You nov have the Sholly

amendment.

ALDERSON REPORTING COMPANY, INC,
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COMMISSTONER AHEARNE: Except you always had
significant hazards issues.

MR. CUNNINGHAE: I would prefer not to put
them out for comment again, but if you're looking for a
basis, that would be a basis to tie them to the Sholly
rule.

COMMISSIONER ASSELSTINE: I guess it basically
boils down to two guestions: one, are you all satisfied
that those criteria really do respond to the directions
that we hai in the conference report, that they really
do drav a clear distinction between no significant
hazard considerations amendments and those that do
involve significant hazards considerations, and do you
believe they respond to the consideration ==

COMMISSTONER AHEARNE: 1Is that a prefatory
question?

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: The guestion is can the
conference report be satisfied; is it possible to meet
that?

¥R. CUNNINGHAM: My response is going to Dbe
ve've been as responsive 1s we can.

COMMISSIONER AHEARNE: That's not doing vhat
the confersnce report said to do, but that's a separate

question.
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COM®ISSIONER ASSELSTINE: I didn't wvrite the
conference report.

MR. CASE: When we move in that direction with
the examples, I think that is the best you can do to try
to ensure that consistency is in there.

CONNISSIONER ASSELSTINE: Consistency wvasn't
included in the direction.

(Laughter.)

MR. CUNNINGHAM: Of course, part of the
attempt to be as clear as ve can is inciusion of the
examples, both 9, which ¢~, and 8, which don't, and
vice-versa.

COMMISSIONER ASSELSTINE: What are at least
some of those exarrles? There's another one that T vant
to raise next.

(Laughter.)

ZOMMISSIONER ASSELSTINE: Whether this is the
Sholly amendment. I guess for myself I would still wvant
to think a little bit about the possibility of putting
out the criteria for comment again. It is just because
I do remember that there vere some who at least argued
that thesa three zriteria vers not clear at all, and
they did not drav a clear differentiation betveen the
tvo kinds.

I never did hear anyone come up vith any

ALDERSON REPORTING COMPANY, INC,
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concrete suggestions or proposals on how those or other
criteria could be modified or developed..

COMMISSIONER AHEARNE: The only distinction
I've heard is all amendments are significant hazards.

(Laughter.)

COMMISSIONER ASSELSTINE: That is clear, and
it is certain.

I guess the next guestion I have is new
example 9. On examples for amendments that are likely
to involve significant hazards considerations, I
andierstand the reference to the one phrase in the
conference report that you have on page 19. I guess I
have a couple of gquestions.

Does including example 9 in that list mean
that -- does that resolve the no significant hazards

consideration issues they are likely to inveolve? Are

you saying that in all cases wvhere you have an amendment

permitting a significant increase in effluent emitted by

a pover plant that that vould be dispositive of vhether
you have a significant hazards consideration amendment?
MR. CUNNINGHAM: I'm getting advice from that
end of the table.
MR. CASE: It says “"likely." It doesn't say
"alvays.” I think it's more or less a prima facie case

unless you had some reasons to the contrary.
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COMMISSIONER AHEARNE: I was curious.

Guy, I'm not sure how closely you vere
involved. I vas wondering vhether any of the authors
looked through this. Are they familiar with what the
Commission did do and the conclusion it didi reach about

the TMI positions that ve have taken?

MR, CUNNINGHAN: I think the ansver to that is

yes.

COMMISSIONER AHEARNE: The conclusion is that
this is not inconsistent wvith that?

MR. CASE: Yes, that is my conclusion. It
vasn't meant to be a backing avay.

COMMISSIONER ASSELSTINE: As I understand it,
I gather the one sentence or that phirase in the
conference repocrt did engender some discussion vhen the
conference report vas considered. I've gone back to
look at that., But I gather that there vas some
discussion of that phrase and its relationship, for
example, to any future case that would resemble the
krypton bedding issue.

Did you all iook at that, too, when you

decided cn incorporating the new element 97
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MR. CUNNINGHAN: I don't know that ve vent
beyond the text of the conference report.

MR. OLNSTEAD: We had some conversation to
lead us to believe that that is correct.

COMMISSIONER ABEARNE: You might want to track
that.

MR. OLMSTEAD: Tom might be able to address
this better than I.

‘MR. CORIAN: Tom Dorian from ELD. We split it
with the various people who testified before Congress as
vell as the staff and people wvho are working on the
conference report. This is the language that they said
they thought should be put in as an example.

COMMISSIONER AHEARNE: That was congressional
staff advice?
¥R. DORIAN: Yes.

COMMISSIONER ASSELSTINE: I would like to, I
guess, reserve a little bit on this element as vell. I
seem to recall that there may have been some discussion
among the floor consideration of the conference report
that might shed some mors light on wvhether this is
intended to mean that you are supposed to give special
attention to these kinds of consideration in deciding
vhether this is a1 no-significant-hazards consideration

and in ruling out this authority.
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MR. DORIAN: It is clear, by the way, that ve
should give that special attenticn; that came through.

COMMISSIONER ASSELSTINEs But thac would
certainly not be dispositive on the issue.

18 . DORIAN: I don't think it is. It says

likely or not likely. In that case it is a prima facie

case unless there is other evidence.
COMMISSIONER AHEAENE: Tom, did you bounce

that == here the congressional staff says it should be

10 in there. Did you go back to NRR and see wvhetiier that

11 should be ilefinitely in there as an example? The i
|

12 original 1ist of examples vere constructed primarily

13 with the technical staff.

14 MR. CASE: VYes, this wvent back. There was no

15 comment on it that I know of on the addition of that

16 criteria. There vere on some of the other issues. ‘
17 WR. OLMSTEAD: Yes. They vere vocal on those 1
18 that they firmly 4isagreed with, and ve removed thenm.
19 [Laughter.]

20 COMMISSIONER ASSELSTINE: In any event, this

21 list is for examples of one side or the other, and is

intended to be only a list of those that at least on

]

23 first impression appear to be cases in which you either
24 do or do not have significant hazards consideration, and

26 it is not intended to be dispositive in any of those
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MR. CUNNINGHANM;: Dispositive of the merits?
COMMISSIORER ASSELSTINE: Dispositive of

vhether it is involving significant hazards

consideration. For example, can you have a proposed

amendment wvhich would, if adopted, permit a significant
increase in t@ 2 amount of effluence or radiation emitted
from a pover plant? That might vell be determined on a
case-by-case basis to be an amendment involving
no-significant-hazards consideration.

ER. CUNNINGHAN: T would think it unlikely.

BR. CASE: But possible?

COMMISSIONEF

MR. CLESTEAD:
example you just gave with he TNI situation because
don 't necessarily think tha hey are the same
hypothesis.

.o

ou haven't defined

vhich you are

year tern,

ALDERSON REPORTING COMPANY  INC
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of effluents vould be released, and you are nov talking

about x plus something, that is one situation. If you

are only talking about if I divided x by 40, that would
be so much this year, and this year I am proposing to do
2-1/2 times that but my 40~-year average is going to be
roughly the same, then that is an entirely different set
of circumstances.

COMMISSIONER AHEARNE: Ed4, running through
this, running through this list, where would you come
out on soma2thing like THI venting?

¥R. CASE: I don't think it fits number 9, and

because of special considerations, either.

COMMISSIONER ASSELSTINE: Okay, that

COMKISSIONER AHEARNE: You say there
some discussion from the floor?

COMNISSIONER ASSELSTINE:

You could

CCEMISSIONER ASSELSTINE: To see
bill was considered, the conference report wvas
considered by the Senate, see if there was some floor
discussion of that particular issue and wvhether that

phrase in the conference report was intended to indicate
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that in future TMI-type situations, that that would mean
that this authority would not be available, that you
wvould automatically determine that it wvas a significant
hazards consideration. But I seem to recall there might
have been something like that.

MR. CUNNINGHAN: We will go back and look at

COMMISSIONER ASSELSTINE: That covers mine.

COMPISSIONER AFPEARNE: Okay. If you go out in
final, then at some other later point you would be what,
coming aleong and modifying some ¢of these provisions,
which are then later pick2d up under the Sholly
provisions?

MR. CUNNINGHANM: The only real gquestion
related to Sholly is whether vyou make enough significant
hazards consideration determinations and every case as a
separate sta2p oOr follow our proposal, which
pre-notice an o ) ) for hearing at the same time
as an opportunity for comment as tc vhether or not there
is a significant hazards considerations. I1f you get no
request for hearing, there is no need for a significant
hazards consideration, so you 4don't make it. Sc wve have
the language on page 27, deprending on which of the
Sholly reports you go with.

COMMISSIONER AHEARNE:

ALDERSON REPORTING COMPANY . INC,
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Commission has found no significant hazards

consideration has been applied for and the Coamission
may dispense with such notice.

MR. CUNNINGHAM: That is on page 26. HNr.
Olmstead and I debated for about an hour last night.
Bill, do you want to address that?

(Laughter]

MR. OLMSTEAD: There are getting to be so many
different types of hearings and so many different types
of notices under Section 1.89, it is difficult for me to
explain this, but you are required by the Sholly
amendment to give a particular kind of notice. It is
not a notice of hearing, it is a notice of intent to
issue a no-significant-hazards consideration. You also,
if someone requests a hearing pursuant to an opportunity
for hearing, you are required then to issue a notice of
hearing.

Now, those rules have not changed at all.

This rule is in our rules currently and has been held to
confcrm wholly --

~OMMISSTIONER AHEARNE: I understand that. I'm
just asking, if ve replace the Sholly regulations ==

¥R. OLMSTEAD: It is not necessary. What I
convinced Mr. Cunningham of last night was that if ve

got significant comment to that effect on the Sholly
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rule, then we could make that procedural change before

ve finalized it. But it is not as a matter of law
required to change this section, and if I got started
making all those changes, I think there were some other
provisions of the rule that would also be impacted
because wve implemented 1.89 in a number of places, in
1.82.

COMMISSIONER AHEARNE: You are saying that the
only reason you might make the changes are for
clarification?

¥R. OLMSTEAD:s I think that in all of the
revisions that ares floating around for Part 2, that it
is certainly not ill-azdvised for us to consider making
some changes in that regard, but I don't know that it is
necessary in this package.

COEMISSIONER ASSELSTINE: That is essentially
because you are proviiing the notice provision to deal
with the Sholly amendment as part of Part 50.

COMMISSIONER ROBERTS: This is part of Part 50.

COMMISSIONER AHEARNE: The one I read from is
Part S0.

MR. OLMSTEAD: Yes.

COMMISSIONER ASSELSTINE: Yes.

MR. OLMSTEAD: This is 50.58.

COUMNISSIONER ASSELSTINE: Yes.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-2345




10

11

12

13

14

15

16

17

18

19

21

N

24

ué

COMMISSIONER AHEARNE: My question is, if ve
go down the Sholly route, would you then want to go back
later and aodify this language, which is also Part 50?7
I guess you say that non-employers should stay out ==

(Laughter)

MR. CUNNINGHAM: It should bde understood that
it is the public that has to use these regulationms.

COMMISSIONER AHEARNE: You have a statement
that says the Commission finds that if no significant
hazard consideration is presented by an amendment to an
operating license, Lﬁ may dispense with such notice of
publication. It says if ve conc.ude there are no
significant hazards, we don't have to notice anything;
ve Just go on.

MR. OLMSTEAD: We don't have to notice 2
hearing, that's true, and that is the "such notice.”

MR, CUNNINGHAM: The guestion is what is the
definition of "such notice.” What might be advisable
vhen ve get to a final rule on Sholly to make a
conforming change is in this section.

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: Harty, do you have any
questions or comments on that?

MR. MALSCH: We are still looking at it. What

we vere doing this morning was trying to work through
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the examples and see how they fit the standards, and ve
were haviny a hard tize. I was sort of comfortable with
the examples but I still want to see how they fit
together. In particular we couldn't see hov example °
on effluents and radiation fit into any of the standards
in 1, 2 or 3. I just raise the issue.

MR. CASE: Say that one again?

MR, MALSCH: That wvas the one added regarding,
in response to the concern that ve be especially
seasitive to the amendments that increase effluents and
radiation. I didn't spend more than three seconds on
it, but it wasn't obvious based on the three second
reviev how that fit in, and with regard tc reracking,
renevals, increased powver levels. It may be that it
vorks out okay. It was just difficult to work it out in

the tima2 that we had.
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COMMISSIONER AHEARNE: You are trying to hide
that clarity.

[Laughter)

MR. MALSCH: The ansver may very well be that
this is the best wve can do.

COMMISSIONER ARFARNE: It is a high ideal to
strive for.

¥R. CUNNINGHAM: Having gone through the two
easy ones, we now turn to the Sholly amendments proper.
The authorization bill provides that upon the finding of
a no-significant-hazards consideration being involved in
an amendment, ve may isu..2 that amendmant in advance of
any requested hearing. The way the Act is structured as
it is now, if w2 jet 2 heariny and ve don't make that
finding, ve can't 1ss§e the license unless a hearing is
held first.

COMMISSIONER AHREARNE: Say it again?

¥R. CUNNINGHA¥: Unless we get a hearing
request, until ve have these rules in place, ve will
have no vehicle for issuing an amendment prior to
holding a hearing. When the rules are in place, which
the Act directs us to do within 90 days --

COMMISSIONER AHEARNE: There is an underlying
issue which wve had taken to the Supreme Court, which

-

anfortunately now is beingyg maie moot, but it wvas our
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interpretation, vas it not, that under the current law
we were authorized that if wve had reached a significant
hazard finding, to go ahead and issue the amendment?

MR. CUNNINGHAM: That is under the current
lav, but this lav became effective January 4 and says
you will not have the authority granted tc you until you
get rules in place. So it changes the lav vhich we vere
previously interpreting, and that, of course, is the
reason --

COMMISSIONER AHEARNE: It cancels the previous
lawv.

MR. CUNNINGHAM: It supercedes it, yes.

COMMISSIONER AHEARNE: Supercedes it.

MR. CUNNINGHAM: That is, of course, the
reason ve are trying to get the rulemaking package down
to you promptly. Our S0-day timetable started running
on August 4th -- I'm sorry, January &th.

[Laughter]

Now the first approach -- well, let me
descr 2 what the lav required. It said upon making
this finding you could then issue the amendment in
advance of required hearing, but before making that
finding in final form, you had to allow the opportunity
for public comment on the propesed finding of no

significant hazaris consideration and consult with the
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state.

Our first approach to drafting implementing
rules vas to say that in every case we take a guick look
at a proposed amendment, make a proposed finding of
no-significant-hazards consideration, which, as I said,
is covered by 98 percent of the amendments, publish a
Federal Regyister notice, allow 30 days for comments,
have consultaticon procedures with the states, evaluate
the comments and make the final determination, a process
vhich occupies some time, obvicusly, 30 to 60 days, and
in the Staff estimate based on 600 amendments a year ==

¥R. CASE: And additional professional staff
years.

MR. CUNNINGHAM: We have structured an
alternative proposal wvhich is the one we recommend for
the Commission's consideration. That is, first of all a
change in the rules to require an applicant submitting
an amendment reqguest tc include his analysis of whether
or not there is significant hazards consideration. That
could be adopted in either form.

COMMISSIONER AHEARNE: Applicant does not do
that now?

¥R. CUNNINGHAM: No.

¥R. CASE: He is not required to do that.

MR, CUNNINGHAM: They may do it strictly if

ALDERSON REPORTING COMPANY, INC,
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they wvant the finding, but it is not required now. That
would be the first part of the package. The applicant
vould make his argument api would alsc serve that upon -~

MR. CASE: Using the standards in the
regulation.

COMNISSIONER PHEARNE: Previously described.

{Laughter]

MR. CUNNINGHAM: In addition, he would serve a
copy of that on the state official. We would have a
1ist of the appropriate state officials in each state.
Then we would issue a notice in every case -- and there
would probably ba a batch of these once a vweek OC ONce a
month -- of all the requests received of the preliminary
findings vwith regard to significant hazards
determinations and offer both an opportunity to comment
o3 that determination and an opportunity to request a
hearing.

If there were not requests for a hearing,
vhich we posit would be the normal case, in the event it
is truly trivial, then there would be no nesed for us to
make a final no hazards consideration finding because wve
would have a procadural "out" from having a hearing, in
vhich case we would complete the safety review and, if
appropriate, issue the amendment.

And although there is an uncertainty, of

ALDERSON REPORTING COMPANY, INC,
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'
course, as to hov many hearing requests vould Dbe
received, it is our judgment that that would probably
result in an overall savings of resources. We estimate
-=- NRR estimates about four to five -- ?

MR. CASE: Three to four.

MR. CUNNINGHAM: -~ staff years per year to
handle the same amendment load we have nov. So a key
feature of our proposal is that we couple the notice of
opportunity for hearing with the request for a comment
on the no-significant-hazard consideration determination.

(Commissioner Gilinsky leaves the meeting at
3:02 p.n.)

COMMISSIONER AHEARNE: In your estimate on hovw
much time it will take you, is your assumption that most
of these will not have people coming in and arguing that
there are significant hazards? Are you assuming that
the licensees will say that 98 percent are insignificant
and that the commenters will tend to agree with that?

MR. CASE: No, I think it's more likely ve
won'%t get many comments on the subject.

COMMISSIONER AHEARNE: So your assumption is
that you are not going to ms times find yourself being
forced to reach a conclusion going thrcocugh any kind of
detailed analysis?

MR. CASE: The only time I get to that is if

ALDERSON REPORTING COMPANY, INC,
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someone reguests a hearing, and it wvould be only in
those cases that I would have to analyze the comments in
a more detailed analysis and write a final
determination, and I think those would be few.

COMMISSIONER AHEARNE: So that your estimate
of the staff years is basad upon very few --

MR. CASE: Yes. Or more probably, the savings
in man-years is based on the fact that you don't have to
go through the full process with a few, although yocu
would have to do the preliminary process in all, in both
approaches. But if either approach engenders more
requests for hearing on those cases where there are
significant hazards consideration and actually having
the hearings, then that is wvheie the manpover eater
really is.

MR. OLMSTEAD: I think this judyment is being
made because Wwe -_.-:=- that those who are going to
reguest a hearing under the Sholly legislation are going
to get notice of the ameniment action anywvay and they
are not the éype of people who are going to be
unknowledgeable about the fact that whether wve offer the
opportunity for hearing or not, that they certainly have
the right under 1.89 to request it. So that is what
leads to the judgment that you are not going to increase

by some large factor the number of hearing reguests that

ALDERSON REPORTING COMPANY, INC,
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you actually get.

MR, CUNNINGHAM: Particularly vhen ve assume
that not too many people are going to be interested in
an after-the-fact hearing after ve complete the
no-significant-hazards consideration finding. That is
the principal feature of the proposal. It also
incorporates the statutory criteria for dispensing with
any opportunity for public comment and, if necessary,
consultation with the states in emergency situations.

ER. CASE: Or shortening.

MB. CUNNINGHAM: That is correct. The
criteria for emergency consideration are pretty
stringsnt because it requires, among other things, a
shutdown and de-rating of the facility, and the
applicant could not have foreseen the need for the
ameandment 2>n a more timely basis.

And finally, with regard tc consultation with
the states, the proposed rules incorporate a specific
language of the statute again that this docesn't give the
state a right to delay the amendment or delay its
implementation.

COMMISSIONER AREARRE: Did I read this
=~orrectly that your contacts with the state lie pretty
much toward the state and the assumption is if the state

is interested, they will contact us?

ALDERSON REPORTING COMPANY, INC,
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MR. CUNNINGHAM: They are notified twice, once
by their analysis and once by providing the copy of the
Federal Register notice. I'm sure there would be a
cover letter that would say, if you are interested, let
us know. But in essence we have put it upon the state
to let us know if they want to discuss a particular
thing.

COMMISSIONER AHEARNE: The assumpticn is if ve
don't hear, it is not a negative opinion?

MR. CUNNINGHAM: Yes.

CONMISSTONER ASSELSTINE: 1Is that consistent
vith the first sentence of number 4, page 29, that says
-~ I recognize you have the other two elements. You say
the Commission will make a good faith attempt to consult
vith the state before it issues a license amendment
involving no-significant-hazards considerations. That
doesn't involve one more contact or attempt to contact
prior to issuance of the amendment?

MR. CUNNINGHAM: The position I would take is
if you sent them the Federal Register notice inviting
them to comment or cespond, that is a jood faith attempt
at consultation. This may be 2 matter we vwill get
comment upon, and I don't think the incremental burden
of us picking up the phone one more time --

COMMISSIONER ASSELSTINE: We are not saying ve

ALDERSON REPORTING COMPANY, INC,
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are issuing the amendment. We just wanted to know if
you had any comments.

MR. CUNNINGHAM: Again I think there is an
assumption here that given the fact that the majority of
the amendments are truly minor, that the states might be
just as happy if ve veren't ringing the phones two or
three times a month. If that is wrong and ve hear a
comment to that 2ffect, then we would change the process
in which ve contact then.

COMMISSIONER AHEARNE: Is there any other
comment?

MR. CUNVINGHAN: No, that's the outline of the
package.

COMMISSIONER AHEARNE: Jim?

COMMISSIONER ASSELSTINE: I guess that wvas the
one question I really had, whether there should be that
one other step in there on the consultation with the
states, which seemed to be perhaps just a bit more like
consultatisn rather than providing an opportunity for
comment.

COMMISSIONER AHEARNE: I guess I only had a
few other minor guestions.

Under the regulatory analysis, vhich is
Enclosure 5, Ed, T wonder if you could explain what wvas

meant by the last sentence?
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MR. CASE: Could you read it to me?

COXMISSIONER AHEARNE: It says, "The Office of
Nuclear Reactor Ragulation is already using these
standards but not all of the examples listed in the
preamble of the final rule.”

MR, CASE: Well, certainly that is a

significant increass in effluents, which is not one ve

are using now.
MR. CUNNINGHAM: And reracke.
MR, CASEs I don't know of any reracks vhere

ve haven't found significant hazardis. BEut in any event,

I think when that was written there were perhaps another

couple of new examples that didn't quite make it.

[Laughtar]
MR. OLMSTEAD: We always do what the client

vants. ;

COMMISSIONER AHEABNE: I will pass on that.

{Laughter]

COMMISSIONER AHEARNE: Okay. Then on page 2,

Enclosure 9, it says with respect to Comment C == I

didn*'t really follcw your response.

MR. CUNNINGHAM: I will have to read that.

[Pause]

MR. CUNNINGHAM: I think I will ask Tom Dorian

if he can comment on that.
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MR. DORIAN: Frankly, I don't remember. This
goes back to a comment analysis ve did at the time right
after ve put out the proposed rule.

MR. CUNNINGHA¥: We can get back to you on
that.

CONMISSIONER AHEARNE: Let me just make a
point. There is someone just slightly familiar with
this area and someone more familiar with this area and
someone supposedly very familiar with this area. This
is something that the public is supposed to be able to
look at and understand the response? We can't.

MR. CUNNINGHAM: Well, it is something wve
could change. We will have to go back to the original
comment letter and be more clear in our response.

COMMISSIONER AHEARNE: Do you have anything
else, Jim?

CONNISSIONER ASSELSTINE:s No.

COMMISSIONER AHEARNE: Marty?

MR. MALSCH: Is it possible, Guy, to notice
all amendments but then only pre-notice significant
hazards consideration evaluaticons in the event a hearing
reguest is receivad? In your proposal you are
pre-noticing all. You are pre-noticing a significant
hazards consideration determination of some preliminary

sort. They are all armendments. Is it possible to g0
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back still another step and not even publish a propcsed
no-significant-hazards consideration situation in which
no request for hearing is received?

MR. CUNNINGHAM: The proposed
no-significant-hazards consideration, ve haven't invited
comment on it so you haven't applied Sholly. 1In the
evant you et a hs2aring request, then you are going to
have to start noticing at that step. Our intent was to
sav2 time by issuing a dual notice up front in each
case, and ve vould get both comments on both a
no-significant-hazards consideration and on the hearing.

MR, CASE: I think his guestion is more like
in a preliminary viewv, do ycu think it is a significant
hazards consideration; vhy go through the rest of it.

¥R. CUNNINGHAM: There is nc need to. In that
case you just issue a notice for heuring.

MR, MALSCH: The other question is,
suppese -- your proposal, I gather, is to make a
proposed or preliminary no-significant-hazards
consideration determination in all cases.

¥R. CUNNINGHAM: No. We make a preliminary
finding . 12 the guestion of significant hazards
consideration. In most casés there will be no
significant hazaris.

¥R, MALSCH: Right, but at least yc: make a

ALDERSON REPORIING COMPANY, INC,
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preliminary --

MB. CUNNINGHAM: That's correct.

MR. MALSCH: Is it possible to avoid even
doing that and only making that determination in the
event you have received a hearing request? In other
vords, pre-notice for hearing all amendments?

ER. CLNSTEAD: The reason wve didn‘'t do
that -- we did consider that. There wvas guit2 a bit of
discussion about it. But the reason ve didn't do that
is because of the stringent emergency criteria. If you
don't do it right up front as quickly as you get the
amendment, you can run the risk that the amendment will
be needied defore you leave the notice requirements on
the criteria and you wouldn't be able to find that it
vas an emergency situation because you dallied around
for a couple of months before you got around to making
that finding.

MR. MALSCH: Okay.

COMMISSIONEP AHEARNE: All right. There are
some items that you are going to try to do some more
vork on, this being cne of them?

MR. CUNNINGHAM: There are points raised today
which ve will look at.

COMMISSTONER AHEAXNE: Very good. Thank you.

[Whereupon, at 3:15 p.n. the meeting wvas
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concluded.]
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meeting was open to public atisndance and observation. This transcript

has not been reviewed, correctad, or editad, and it may contain inaccuracies.

The transcript is intended solely for general informaticnal purpeses.
. As provided by 10 CFR 8.103, it is not part of the formal or informal
‘recard uf decision of the matters discussed. Zxpressions of opinion in
".this transcript do not necessarily reflect final determinations or
beliefs. Ho pleading or other paper may be filed with the Commission in
any proceeding as the result of or addressed to amy stateament or argument
- contained herein, except as the Cormission may authorizs. _
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PEOQCEERINGS
COMMISSIONER AHEARSL (presiding): The 2300

o'clock meeting is about to start. The Commission first
has to vote the following vote on the briefing on
implementation of Public Lav 97-415. We need to vote to
hold on less than one veek's notice. All in favor say
aye.

(A chorus of ayes.)

COMMISSIOXER AHEARNE: Opposed?

(No response.)

COMYISSIONER AHZARNE: All right. This
afternoon ve hear from the Staff vho has sent us up a a
fairly large paper discussing scme of the regulations
they propose ve put out for comment and one that will be
put out in final form to implement the various
provisions recently passed by the Congress.

Toma? Jim?

(No response.)

COMMISSIONER AHEARNE: Bill?

MR. DIRCKS: It's difficult to talk about
this, since one of the authors of the amendment is
sitting at the table.

(Launghter.)

COMMISSTONER AHEABNE: We can always ask him

about his comments.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W., WASHINGTON, D.C. 20024 (202) 584-234§
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COMMISSIONER ASSELSTINE: I'm looking at this
vith a different perspective.

(Laughter.)

MR. DIRCKS: I thought you would be.

(Laughter.)

MR. DIRCKXS: I thought it would be better if I
dropped out of the process at an early stage and let the
legal sections take it up. Guy Cunninghanm is here and
he will go through it. I think there are resource
impacts in this area when ve get to the Sholly amendment
and ve'd like to talk about that. But first I'll let
Guy pick up on the various rule changes and then ve can
come back to the resource requirements.

COMMISSTIONER AKEARNE: Is it correct that what
you are going to do today is try to walk us through this
paper?

MB. DIRCKS: Yes.

COMMISSIONER AHEARNE: We do not =-- unless
there is an overriding sense of urgency on the part of
my colleagues, I don't think we intend to try to take
this to a vote. It's just a briefing at the present
time.

MR. DIRCKS: 1It's a briefing to get you
through it and ve thought the socner we got down here

with ic the better, because we do have the tinme

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-234§
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requirements in the statute to move on it.

Guy?

MR. CUNNINGHAM: Okay. The package has thr¢§
separate rulemaking proposals: dealing first wvith
temporary operating licemses pursuant to the nev Section
192 of the Atomic Energy Act; secondly, a final rule
dealing with the criteria for making the no significant
hazards consideration determination. That rule was
originally published in proposed form, I believe iv vas,
in March 1980. Then third and probably most complex are
the proposad rules to implement the Sholly amendment.

I would propos2, I think, to go through first
of all the twvo simpler ones, the temporary operating
license and the criteria, and then devote the major part
of our time to the Sholly amendment at the end.

The temporary operating license authority wvas
granted to the Commission in the authorization bill for
1982 and '83 and expires on December 31st of this year.
It aathorizes the Commission, upon the request of an
applicant for an operating license, to grant interim
operating authority, first at a five percent pover level
and later, upon application, at higher power levels,
upon satisfaction of the Commission that all the
reguired safety criteria have been nmet.

In particular a prerequisite for issuance of

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345



the interim operating authority is that the ACRS report
has been issued, the Staff's SEFR and the supplemental
SER which responds to the ACRS report, the final
environmental statement, and the appropriate emergency
plan.

The authority vas requested by the Commission
folloving Three Mile Island as a temporary solution to a
temporary problem, and the Committee report, the
conferance report, makes it clear that the Congress
intends that this authority be used only sparingly; but
that it is intended to take care of the problem of any
so-called impacted plants, which wvere the consideration
that prompted the sending up of the bill to begin with,

The Commission had such authority earlier,
which expired in 1972. The new Section 192 very closely
purallels the early authority, and for that reason the
regulations that we have put in this package very
closely track the cnes that vere published and effective
in final form in the earlier 1970's. Essentially, they
track the statute in detail, just saying that the
documents have to be completed and in evidance and then
the applicant on a mction supported by affidavit can
rejuest th2 interim operating authority.

The statute provides that the Commission

consider responsive affidavits or statements.

ALDERSON REPORTING COMFPANY, INC

400 VIKGINIA AVE., S W., WASHINGTON D .C. 20024 (202) 554-2345




The regulations provide for thut opportunity. And then

the Commission, without the necessity for completing the
operating license hearing can if it chooses issue the
interim operating authority, as I said first at five
percent and then later at a higher powver level.

That in essence is the temporary operating
license authority part of the package. Unless there are
gquestions, I will move on to the significant hazards
consideration.

COMEISSIONER ASSELSTINE: Do you want to 40
questions on each individual section?

COMMISSIONER AHEARNE: I think that vould De
easier, particularly since this 1is quite different.

COMMISSIONER ASSELSTINE: I had just two
questions on the temporary operating license
provisions. Cne vas on page 8 of the supplementary
information section of the proposed rule. At the top of
page 8 you note that the requirements of 18%9a do not
apply to the issuance oi a temporary operating license,
but you do say -- ynu say, "Thus, the legislation
authorizes the Commission to use procedures other than
formal adjudicatory procedures in issuing a temporary
operating license. In this regard, the Commission will
develop informal procesdures case-by-case to resolve

particular issues as they arise.”

ALDERSON REPORTING COMPANY, INC,

10 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




I guess the question I had was what additional
procedures osther than what is included here do you
envision as possibly being necessary?

MR. CUNNINGHAM: Well, what ve have put in the
rule, of course, is the opportunity or the requirement
for an affidavit from the applicant and the opportunity
for the public to respond.

COFMISSIONER ASSELSTINE: Right.

MR. CUNNINGHAM: There are no further
reguirements stated. The Commission could Jjust take
those, deliberate, and issue a decision.

But it could, if it chose, have a public
meeting like this one and invite the applicant and the
commenters to address them. But ve've specifically left
that for a case-by-case develcpment.

COMMISSIONER ASSELSTINE: But at least what is
in here in your view would satisfy at least what is

ired, ] ] y the submission of affidavits
the opportunity for comment?

YAM: That is right.
opportunity for a writte

COMNI . AS 'IN So this would simply
allov as a discretionary matter by the Commission some
additional step if the Commission chose to do that on a

case-by~-case basis?

ALDERSON REPORTING COMPANY, INC,

400 VIRGINIA AVE, SW _, WASHINGTON, D.C. 20024 (202) 554-2345
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MR. CUNNINGHAM: That's correct.

COMMISSIONER ASSELSTINE: The next question I
had was on page 11, the last bulleted item on the page:
"Section 192 provides that the Commission's authority to
issue new temporary operating licenses shall expire on
December 31, 1983, thus these regulations wvould expire
on that date.”

It is clear, is it not, from the legislation
that a temporary operating license could be issued any
time up to or through December 31st that would remain in

effect for some period of time beyond lecember 31st,

19837
MR. CUNNINGHAN: That is clear.
COMMISSIONER AHEARNE: 1Is it clear from the
regulations?

COMMISSTONER ASSELSTINE: Yes, I guess that's
vhat I'm wvondering 1s wvhether --

COMMISSIONER AHEARNE: It wasn't to me.

COMMISSIONER ASSELSTINE: Yes. The gquestion I
had in my mind vas the same one that the Chairman had
raised.

MR. CUNNINGHA¥: I'm not sure that the
regulation has to be changed. It might be advisable to
put that in the supplementary information. We could

expand and make that clear.

ALDERSON REPORTING COMPANY, NC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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COMMISSIONER AHEARNE: Somevhere in there,
because I did have that same guestion. It wasn't clear
vhat happened to all the licenses that might be out.

MR. CUNNINGHAM: If they wvere issued by
December 31st, they would remain in effect according to
the terms the Commission had originally set.

COMMISSICNER ASSELSTINE: And the expiration
of our regulations as of December 31st, 1983, would not
have any negative impact on that.

MR. CUNNINGHAM: No, because the ;oqulations
only deal with the matter of issuvance of the license.
The license would remain in effect on its own terms.

COMMISSIONER ASSELSTINE: They also deal with
amendments, don't they?

MR. CUNNINGHAM: Excuse nme?

COMMISSIONER ASSELSTINE: Don't they deal also
though with amendments to a temporary operating
license?

MR. CUNNINGHA¥: You can amend a TOL to raise
the pover level, for example, but again I don't believe
you could do that after December 31st.

¥R. MALSCH: They also relate for example
suspending a temporary operating license. If the
applicant is processing the application with due

diligence, that requirement would be to apply presumably

ALDERSON REPORTING COMPANY, INC,
INIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-2345
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throughout the life of the temporary licensing, but that
would be beyond December 31st, 1983. You wouldn't want
that authority to lapse.

MR. CUNNINGHAM: I would think wve would
p~bably still have that authority under other sections
of the Act, but .t may be that ve should take a look at
that.

COMMISSIONER ASSELSTINE: I'm not sure that I
fully agree with your other statement, Guy, that if you
had a temporary operating license, for example that vas
issued in November of 1983 with the five percent pover
level at the original level, why couldn't soOmeone amend
that to authorize operation at a higher than five
percent level after December '83, since that would be in
effect an amendment to the license that was issued prior
to *de statutory deadline.

MR. CUNNINGHAM: My impression had been that
our authority to issue licenses is an authority to issue
amendments as wvell, and that the Act says that it
expires on December 31st. But wve'd certainly be willing
to look more closely at that guestion.

COMMISSIONER ASSFLSTINE: Okay. I wvasn't sure that it
vas that clear. I had the sense that if you got in
under the wire that at least for that facility you would

be okay. But I guess that is the other guestion I would

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W .. WASHINGTON, D.C. 20024 (202) 554-2345
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raise. That covers mine.

COMNMISSIONER AHEARNE: Vic?

COMMISSIONER GILINSKY: For myself, I don't
have any difficulty with the rule. But I don't think I
like the background section, which gets into the
quastion of whethsr it looked like there vere going to
be delays or there weren't going to be delays, and I
wvould suggest either shortening that, saying "the rule
reflects the legislation which passed.”

MR. CUNNINGHAM: Well, I understand your
point. The reason it was drafted that way is that wvas
essentially the case that the Commission made vhen it
requested the lagislation.

COMWISSIONER GILINSKY: Well, it limited
itself to the low powver phase. I guess I just don't
think there is a need to go into all of the ins and outs
of that, or else it needs to be, I think, more neutrally
worded. I have some minor changes I would make if you
vere going to retain it, although I would prefer to
simply shorten it. I can give you that separately.

MR. CUNNINGHAM: We would certainly be pleased
to see your suggested word changes, and if any other
Commissioners have any suggestions.

COMMISSIONER AHEARNE: I would have no problem

vith some slight word changes. It's only a paragraph

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W, WASHINGTON, D.C. 20024 (202) 554-2345
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ve're talking about, isn't it?

COMMISSIONER GILINSKY: Well, it's about a
page and a half all together.

MR. CUNNINGHAM: Pages 2 to 4?7

COMMISSIONER ASSELSTINE: Most of the rest of
it is pretty well --

COMMISSIONER AHEARNE: I think the first
paragraph is the only one that really talks about that.
The rest is a factual description of wvhat the Commission
rules vere.

COMMISSIONER ASSELSTINE: I even thought the
discussion of the delay issue was couched pretty much in
terms of a factual recitation of the situation, at least
in 1980, the late 1980 time frame. But at that time it
did appear that delays would occur between the time of
construction -~

COMMISSIONER GILINSKY: Well, it appeared to
some peopls it would. If you said "it vas argued that,”
it would be different. I just felt there was no need to
go into that.

COMMISSIONER AHEARNE: What word changes would
you like?

COMMISSIONER GILINSKY: I guess I would argue
tha+ if the basic notion is that you want to retain

this, I would say "It vas argued that there was a

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE,, S.W, WASHINGTON, D.C. 20024 (202) 554-2348
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possibility" -~

COMMISSIONER AHEARNE: Sure.

COMMISSIONER GILINSKY: ~-- "that there would
be delays."

MR. CUNNINGHAM: Right. We can certainly make
that change. And if any others are suggested to us, ve
will take them into account.

COMMISSIONER AHEARNE: That's Jjust two of us
who are willing to do that so far.

COMMISSIONER ASSELSTINE: I guess I would like
to see the changes.

(Laughter.)

HB.’CUNNIHGHAEs Well, as you know, this paper
vas prepared in order to get things before the
Commission as quickly as possible.

COMMISSIONER AHEAERNE: Yes.

YR, CUNNINGHAM: No one cther than the Staff
had seen it in final form. We have consulted witi uGC
sarly on, but we would anticipate that after this
briefing there will be other comments and ve will have a

revision at some point in the very near future.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE, S'W., WASHINGTON, 0.C. 20024 (202) 554-2348
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COMNISSIONER AHEARNE: I guess only have two
questions. The first one wvas to what plants do you now
expect this might apply?

ER. CUNNINGHAM: I believe that the only
candidate is possibly Shoreham, but that case -~

MR. CASE: Two possible candidates: Shorehan
and possibly P«r~y. They are both unlikely but
possible, I would say.

COMMISSIONER AHEARNE: And the second question
is on page 18, under section (c), it says "The
Commission will not issue a temporary operating license
until all significant safety issues significant to the
facility in question have been resoclved to its
satisfaction, taking intc consideration the powver level
and time period reguested.”

I vas, I guess, somewvhat puzzled by the
finality of that statement. Isn't that equivalent to
the kind of a conclusion we would reach if ve vere about
to issue an operating license to the plant, "all
significant safety issues ... have been resolved to our
satisfaction ?

ER. CUNNINGHAM: Well, I think that has to
mean resolved to your satisfaction for the purpose of
temporary operating authority because there wvas also

language in here that makes it clear you cannot prejudge

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE., S.W . WASHINGTON, D C. 20024 (202) 554-2345
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the outcome.

COMMISSIONER AHEARNE: Perhaps then you could
put that phrase in.

MR. CUNNINGHAM: That is definitely in here in
other places. That was specifically --

CONMISSIONEK ASSELSTINE: I agree with that.

I think it would be useful to put that in.

MR. CUNNINGHAM: But it may be that they ought
to be in closer proximity.

COMMISSIONER AHEARNE: Or at least
cross-referenced.

MR. MALSCH: Actually, rou shouldn't have
standards like this in Part 2 anyway. The actual
standard for amendment issuance is in Part 50, and
they've got the statutory language there. I wasn't sure
why this, or for that matter (d) needed to be in Part 2.

MR. CUNNINGHKAM: The short ansver is ve had it
in there back in '72 and '73. We could do some
tinkering. It's not essential. You are right that the
standard is set forth in Part S0.

COMMISSIONER AHEARNE: It could just be taken
out.

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: Again, that is two who

feel *hut way. We are giving you lots of advice but ==

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W, WASHINGTON, 0 C. 20024 (202) 554-234§
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(Laughter.)

ME. CUNNINGHAM: Not hearing any contrary
advice, I will go with the two that I hear.

(Laughter.)

COMMISSIONER AHEARNE: That sounds like a good
approach.

Tom, do you have any?

COMMISSIONER ROBERTS: (Nods in the negative.)

COMMISSIONER AHEARKE: All right, I guess
that's all.

Marty, did you have any more?

MR. MALSCH: I had one peculiar issve. I
don't know vhat to dc about it. What would happen in
the situation in which a licen ‘ready had a
lov-pover S-percent license under ¢« r current rules?
Would ve have to require him to refile for a temporary
low-power licemse in order for him to go through the
motions of asking for a full-pover temporary license?
We couldn't come up with a clear ansver to that
question, so we're thinking about it.

COMMISSICNER AHEARNE: Did you have any
particular plant in mind?

¥R. CASE: It would be a possibility with
Shoreham because one might argue that they could get

their S-percent license without off-site emergency

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W , WASHINGTON, D.C. 20024 (202) 554-23145
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planning ani be going along swimmingly and then suddenly
run into a problem on off-site emergency planning that
would go beyond. I could see that possibility.

MR. MALSCH: It also occurred to me that what
vould happen say in Diablo if the record were reopened?
I am not sure. It wasn't clear to me that the situation
would ne¢ver arise, and if it did arise, I cculdn't see a
clear route tc avoid goiug through what looked to me
like an empty exercise of applying for a temporary
lov-pover license when they already nhad one. But I Jjust
offer it as a probleam to think about.

MR. OLYSTEAD: You're talking about under this
statute --

MR. MALSCH: Well, and the regulations.

MR. OLMSTEAD: ~-- wvhen they already had one
under 50.57(c)?

MR. MALSCH: Yes.

COMMISSIONER AHEARNE: To take advantage of
this statute’s provis.>n allowving them to keep cranking
up above S percent.

MR. OLMSTEAD: But tley're alloved to do that
under 50.57(c), too.

MR. MALSCH: True, but the juestion vould be
suppose they have gotten a low-power license under 50.57

after holding a hsaring en lov-pover issues. Let's

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W.. WASHINGTON, D C. 20024 (202) 564-2345



10

11

12

13

14

15

16

17

18

19

21

8

24

suppose that the hearing on full-power issues were still
in progress and they wanted to obtain a teamporary
full-pover license prior to completion of that hearing.
Would they have to go through the motions of also
applying for a temporary lov-power license vhen they
already had one just to be able to avail themselves of
the opportunity of filing application for a temporary
full-power license? That doesn't seem to make any sense.

COMMISSIONER AHEARNE: Jim, vas this something
that came up?

COMMISSTIONER ASSELSTINE: No.

(Laughter.)

COMNISSIONER AHEARNE: Bill?

MR. CUNNINGHAM: It's not one that we've
considered. We can give it some thought. This Act only
provides authority for amending incrementally licenses
issued under it.

COMMISSIONER ASSELSTINE: Yes. I am afraid
the way it's structured you probably wvould have to go
through the exercise of getting a S-percent temporary
operating license under the section. That's my
suspicion.

ME. MALSCH: We are looking at it to see
vhether thare's a way around what vould appear to be a

sort of a needless exercise.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE , S W, WASHINGTON, D.C. 20024 (202) 554-2345



COMMISSIONER ASSELSTINE: VYes. I don't think
2 it's addressed by intent at all. The only question is

3 wvhether you're locked into that by the words of the

4 statute.

5 MR. CUNNINGHAY: The next part of the package,
8 which is Enclosure 3, deals with the standards for

7 making a determination that a proposed OL amendment

8 involves no significant hazards consideration. As I

9 mentioned, these rules were proposed in March of 1980,
10 and we have in this package a final notice of rulemaking.
1" There is a correction package which wvas

12 circulated today to make the rule conform to the

13 approach w2 have taken in implementing Sholly. Clearly,
14 it is important that final action not be taken on this
15 until ve decide which way we are going to go on Sholly
16 so that tho appropriate conforming language is in there.
17 The charges or the criteria apply only to

18 operating licanse amendments, not to construction perm.t
19 amendments. The legislation only applies to operating
20 lizenses, and in fact I don't believe we have ever rade
21 no-significant-hazard consideration findings with r:gard

to construction permit amendments.

8

23 The no-significant-hazards consileration

24 finding is basically a procedural ocne. It deals with

the zvwe=+*inan of whether or not wve notice in advance an

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S W WASHINGTON, D.C. 20024 (202) 5542348
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opportunity for hearing. The criteria for making that
determination in the rule are essentially the same as
ey vere in the proposed rule.

And there are three criteria: vhether there
is a significant increase in probability or consequences
of an accident previously evaluated; vhether the
amendment would create the possibility of an accident
different from those previously evaluated; and vhether
it involves a significant reduction in the margin of
safety.

If any of those findings were met, then there
vould be a3 significant-hazards consideration.

COMMISSIONER AHEARNE: Does it also hold true
that if none of them are met that it is not a
significant hazard?

MR. CUNNINGHAM: I think that's true.

Ed, would you agree?

MR. CASE: Yes, I wvould agree.

MR. CUNNINGHAM: Those are the only three
criteria which are spelled out in the rule.

| The supplementary information gives -- on page
20 you will find the == nine examples of amendments
which do involve significant-hazar4s consideration and
eight examples that do not involve significant-hazards

considerations.

ALDERSON REPORTING COMPANY, INC,
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These criteria are essentially the same as
those -- in fact, they are the same as those applied by
NRR nowv.

CONMISSIONER AHEARNE: Given the ansver you
just gave me, perhaps, Ed, you can explain to me why
reracking a spent-fuel storage pool, which one of those
three is it?

MR. CASE:s That was put in there because of
the Congress.

COMMISSIONER AHEARNE: I wvas just told that it
has to meet one of those; if it doesn't, then it isn't.
And I don't think it was put in there because of the
Congress. Congress didn't tell us to do that.

¥R. CASE:s Yes, they did.

MR. CUNNINGHAM: Yes. That was in the
Conference Report.

COMMISSIONER AHEARNE: Was it in the
Conference Report? Or was it in the Senate Report?

COMMISSIONER ASSELSTINE: I don't think it's
in -- well, let's see, that's a good guestion.

COMMISSIONEP AHEARNE: The paper doesn't guote
it as beiny in the Conference Report. The paper quotes
it as being in the Senate Peport.

COMMISSIONER ASSELSTINE: That's right; it

does.

ALDERSON REPORTING COMPANY, INC,
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MR. CASE: Well, depending on the resracking, I
could see ~-

COMMISSIONEE AMEARNE: This just says “any
reracking.”

MR. CUNNINGHAM: I don't see it in the
Conference Report now. I thought it was in th?2
Con ference Report, but it was clearly added there at the
instigation of the legislative process.

COMMISSIONER AHEARNE: Are ve bound if it is a
Senate report but it doesn't get into the conference
report, ars ve bound by that by regulation?

MR. EALSCH: I don't know hew to ansver that
question in the abstract.

COMMISSIONER AHEARNE: This is not the
abstract.

(Laughter.)

MR. MALSCH: I haven't seen the rest of the
legislative history. It would depend upon how important
that statement ia the Senate report is in the overall
construction of the statute. If the statute is
ambigucus, and that is the only guidance wve have, it
could be gquite important to take that into account.

“OMMISSTIONER AHEARNE: I think at the moment I
find a basic inconsistency. I think you would have to

add a number 4 on page 27.
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(Laughter.)

MR, CASE: If I vere going to do it that vay,
I would just add that particular example.

COMMISSIONER GILINSKY: Let me ask a guestion.

COMMISSIONER AHEARNE: Yes. I think I am
going to ask them to essentially go back and look at the
legislative history to see. At the moment it's just of
interest.

COMMISSIONER GILINSKY: When you say involves
a significant consequence of an accident previously
evaluated, do you mean the step that is contemplated or
that it involves an issue which has the possibility of
significantly increasing the probability of consequence
of an accident previously evaluated4? 1Is that clear?

MR. CUNNINGhAM: No. Clearly, the
consideratién related to the amendment ==

MR. CASE: The operation of the facility in
accordance with the proposed amendment. SO when you
deal with the merits of the amendment itself -~

COMMISSIONER GILINSXY: What concerns me here,
it seems to me that somevhere we ought to be dealing
with the importance of the problem, the safety
importance.

MR. CUNNINGHAM: This specifically tells us to

separate the procedural issue from the merits. What

ALDERSON REPORTING COMPANY, INC,
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these criteria are intended to 30 is to identify the

2 types of actions which could involve, and if there is

3 any accident consideration involved, then you have to

4 f£ind the significant-hazards consideration. You can

5§ then evaluate it on the merits and find it's okay and

6 approve it.

7 COMMISSIONER GILINSKY:s I guess I don't follow

8 that. Let's take a hypothetical example. Suppose there

9 is a crack in a pipe of some pressure vessel. If you

10 watch it carefully, you will always be able to catch it
11 before it's a break. So you propose an amendement for

12 increased surveillance.

13 Now, ip view of the Staff, the NEC, that may
14 compensate for the deficiencies or the safety probleams,
15 but it seems to me there may be -~ it is a serious

16 safety problem which has been addressed but may not have
17 been addressed satisfactorily. I guess I would say that
18 is something that involves a significant-hazards

19 consideration.

20 Is that the vay you see it? Does that fit

21 with the da2finitions or not?

22 ¥R, CASE: I haven't rehearsed this. That's
23 not the vay I see these wvords. If the Staff felt there
24 wvas a small increase in the probability of an accident,

it could say no significant -- this did not involve a

ALDERSON REPORTING COMPANY . INC,
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significant~-hazards consideration.

If on the other hand it vas a significant
increase, albeit acceptable, then you would find
significant hazard. So there is a difference between
looking at the merits.

COMNISSIONER GILINSKY: I am not sure I follow
this. There is a safety problem which is bing
compensated for by some step; in this case, increased
surveillance. And that is what is proposed for, say,
the next year of operation. Now, some people may feel
that that is not sufficient action, that you have to
replace the piece of pipe or wvhatever.

MR. CUNNINGHAM: That's the merits vhen you
say you do not think it is sufficient action. The
threshold procedural gquestion is: 1Is there a potential

for a significant safety problem here?

COMNMISSIONER LINSKY: Yoa're dealing with a

significant safety problem, you may feel you have dealt
satisfactorily with it, but certainly the problem itself
is a significant problen. If it isn't a significant
problem to i vith, you wouldn be talking about it.
CUNNINGHAN: But if 't is a significant

requires consideration of the accident

ALDERSON REPORTING COMPANY. INC
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COMMISSIONER GILINSKY: That's vha: I am

asking about, whether this applies to the problem or the
solution.

#R. CUNNINGHAM: To the problem.

¥R. CASE: T am sorry, that's not the vay I
read the language, Guy.

COMMISSIONER GILINSKY: That's vhat I anm
trying co get at.

MR. CASE: On page 27 it says, "... unless it
finds that operation of the facility in accordance with
the proposed amendment would: (1) involve a significant
increase in the probability" -~

COMMISSIONER GILINSKY: Is that the language
of the law?

¥R. CASE: 8o, that's the regulation.

COMMISSIONER GILINSKY: Oh, the final
regulation. Well, I guess I would tie it to the

problem, unless persuaded otharvise.

ALDERSON REPORTING COMPANY, INC,
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that in future TMI-type situations, that *hat would mean
that this authority would not be available, that you
would automatically determine that it was a significant
hazards considecation. But I seew to recall there might
have been something like that.

MR. CUNNINGHAM:; We will go back and look at
that.

COMMISSIONER ASSELSTINE: That covers mine.

COMPISSIONER APEARNE: Okay. If you go out in
final, then at some other later point you would be what,
coming along and modifying some of these provisions,
vhich are then later pickcg .p under the Sholly
provisions?

MR. CUNNINGHAM: The only real question
related to Sholly is vhether you make enough significant
hizards consideration deterainations and every case as a
separate stap or 1o you follow our proposal, which is to
pre-notice an opportunity for hearing at the same tinme
as an opportunity for comment as to vhether or not there
is a significant hazards considerations. If you get no
request for hearing, there is no need for a significant
hazards coniidecatlon. so you 4on't make it. So ve have
the language on page 27, depending on which of the
Sholly reports you go with.

COMMISSIONER AHEARNE: The phrase, "The

ALDERSON REPORTING COMPANY  INC,
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Commission has found no significant hazards

consideration has been applied for and the Cormission
may dispense with such notice.

MR. CUNNINGHAM: That is on page 26. HNr.
Olmstead and I debated for about an hour last night.
Bill, do you vant to address that?

(Laughter]

MR. OLMSTEAD: There are getting to be so many
different types of hearings and so many different types
of notices under Section 1.89, it is difficult for me to
explain this, but you are required by the Sholly
amendment to give a particular kind of notice. It is
not a notice of hearing, it is a notice of intent to
issue a no-significant-hazards consideration. You also,
if someone requests a hearing pursuant to an oppertunity
for hearing, you are required then to issue a notice of
hearing.

Now, those rules have not changed at all.

This rule is in our rules currently and has been held to
conform wholly --

“OMMISSIONER AHEARNE: I undecrstand that. I'm
just asking, if we replace the Sholly regulations ==

¥R, OLMSTEAD: It is not necessary. What I
convinced "r. Cunningham of last night was that if ve

got significant comment to that effect on the Sholly
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rule, then we could make that procedural change before
ve finalized it. But it is not as a matter of law
required to change this section, and if T got started
making all those changes, I think there were some other
provisions of the rule that would also be impacted
because <@ implemented 1.89 in a number of places, in
1.82.

COMMISSIONER AHEARNE: You are saying that the
only reason you might make the changes are for
clarification?

MR. OLMSTEAD: I think that in all of the
revisions that are floating around for Part 2, that it
is certa!aly not ill-advised for us to consider making
some cna.ges in that regard, but I don't knov that it is
necessary in this package.

COMMTISSIONER ASSELSTINE: That is essentially
because you are proviiing the notice provision to deal
with the Sholly amendment as part of Part 50.

COMNISSIONFR ROBERTS: This is part of Part 50.

COMMISSIONER AHEARNE: The one I read from is
Part 50.

MR. OLMSTEAD: Yes.

COMMISSIONER ASSELSTINE: Yes.

MR. OLMSTEAD: This is 50.58.

CONMISSIONER ASSELSTINE: Yes.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER AHEARNE: My question is, 1if ve
go down the Sholly route, would you then want to go back
later and aodify this language, which is also Part 507
I guess you say that non-employers should stay out ==

(Laughter]

MR. CUNNINGHAM: It should be understood that
it is the public that has to use these regulationms.

COMMISSIONER AHEARNE: You have a statement
that says the Commission finds that if no significant
hazard consideration is presented by an ameadment to an
operating license, it may dispense with such notice of
publication. It says if ve conclude there are no
significant hazards, v. don't have to notice anything;
ve just go on.

MR. OLMSTEAD: ©We don't have to notice 2
hearing, that's true, and that is the "such notice.”

MR. CUNYINGHAM: The guestion is wvhat is the
definition of "such notice."™ What might be advisable
vhen ve get to a finil rule on Sholly to make a
conforming change is in this section.

COMMISSIONER ASSELSTINE: Yes.

COMNISSIONER AHEARNE: Harty, do you have any
questions or comments on that?

MR. MALSCH: We are still looking at it. What

ve vere doing this morning was trying to work through

ALDERSON REPORTING COMPANY, INC,
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the ¢ :amples and see how they fit the standards, and wve
were having a hard time. T was sort of comfortable with
the examples but I still want to see how they fit
together. In particular we couldn't see hov example ¢
on effluents and radiation fit into any of the standards
in 1, 2 or 3. I just raise the issue.

MR. CASE: Say that one again?

MR, MALSCH: That vas the one added regarding,
in response to the concern that we be especially
sensitive to the amendments that increase effluents and
radiation. I didn't spend more than three seconds on
it, but it wasn't obvious based on the three second
review how that fit in, and with recard tc reracking,
renevals, increased power levels. It may be that it
vorks out okay. It was just difficult to work it out in

the tima that we had.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER AHEARNE: VYou are trying to hide
that clarity.

{Laughter]

MR. MALSCH: The answer may very vell be that
this is the best vwe can do.

CONMISSIONER AHFEARNE: It is a high ideal to
strive for.

MR. CUNNINGHAM: Having gone through the two
easy ones, ve now turn to the Sholly amendments proper.
The authorization bill provides that upon the finding of
a no-significant-hazards consideration being involved in
an amendment, ve may issue that amendment in advance of
any requested hearing. The wvay the Act is structured as
it is nov, if we jet 2 hearing and ve don't make that
finding, ve can't issue the license unless a hearing is
held first.

COMMISSIONER AHEARNE: Say it again?

¥R. CUNNINGHAM: Unless ve get a hearing
request, until ve have these rules in place, ve will
have no vehicle for issuing an amendment prior to
holding a hearing. When the rules are in place, which
the Act directs us to do within 90 days -~

COMMISSIONER AHEARNE: There is an underlying
issue which ve had taken to the Supreme Court, which

anfortunately nov is beiny maie moct, but it was our

ALDERSON REPORTING COMPANY, INC,
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interpretation, vas it not, that under the current law
ve were authorized that if we had reached a significant
hazard finding, to go ahead and issue the amendment?

BR. CUNNINGHAN: That is under the current

law, but this lav became effective January 4 and says

you will not have the authority granted to you until you
get rules in place. So it changes the lawv which we vere
previously interpreting, and that, of course, is the
reason ==

COKMISSIONER AHEARNE: It cancels the previous

MR. CUNNINGHAM: It supercedes it, yes.
RNE: Supercedes 1it.
of course, the
reason ve are trying to get the rulemaking package down
to you promptly. 0 { timetable stacrted running

on August 4th =- ' January 4th.

Now the first approach =-- wvell, let me
describe what the lav reguired. It said upon making
this findir ) onld then issue the amendment in
advance of ) ired hearing, but before making that
finding in i - you had
for public

significant hazaris consideration

ALCERSON REPORTING COMPANY INC
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OQur first approach to drafting implementing
rules vas to say that in every case ve take a guick look
at a proposed amendment, make a proposed findine of
no-significant-hazards consideration, which, as I said,
is covered by 98 percent of the amendments, publish a
Federal BReyister notice, allowvw 30 days for comments,
have consultation procedures with the states, evaluate
the comments and make the final determination, a process
vhich occupies some time, obviously, 30 to 60 days, and
in the Staff estimate based on 600 amendments a year =--

MR. CASEs And additional professional staff

have structured an

altertrative proposal wvhich is the one ve recommend for
tha C. wnission's zonsideration. That is, first of all a
change in the rules to require an applicant submitting
an amendment request tc include his analysis of whether
or not there is significant hazards consideration. That
could be adopted in either fornm.

COMMISSIONER AHEARNE: Applicant does not do
that now?

MR. CUNNINGHANM:

He is

MR. CUNNINGHAN:

ALDERSON REPORTING COMPANY, INC
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they vant the finding, but it is not required now. That
would bde the first part of the package. The applicant
wvould make his argument and would alsc serve that upon
MR. CASE: Using the standards in the
regulation.
COMNISSIONER AHEARNE: Previously described.
(Laughter]
MR. CUNNINGHAM In addition, he would serve
copy of that on the state official. We would have a

list of the appropriate state officials in each state.

Then we would issue a notice in every case =-- and there

vould probably be a batch of these once a week Or Once a
month == of all the requests received of the preliminary
findings with regard to significant hazards
determinations and offer both an opportunity to comment
an that determination and an opportunity to request a
hearing.

If there vere not requests for a hearing,
wvhich we posit would be the normal case, in the event it
is truly trivial, thea there vould be no naed for us to
make a final no hazards consideration finding because ve
would have a proca2dural "out"” frcm having a hearing, in
vhich case we wvould complete the safety reviewv and, if
appropriate, issue the amendment.

And although there is an uncertainty, of

ALDERSON REPORTING COMPANY, INC
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'
course, as to hov many hearing requests wvould Dbe
received, it is our judgment that that would probably
result in an overall savings of resources. We estimate
-~ NRR estimates about four to five -- ?

NR. CASE: Three to four.

MR. CUNNINGHAM: ~-- staff years per year to
handle the same amendment lcad we have nov. So a key
feature of our proposal is that we couple the notice of
opportunity for hearing with the request for a comment
on the no-significant-hazard consideration determination.

(Commissioner Gilinsky leaves the meeting at
3:02 p.n.)

COMMISSIONER AHEARNE: In your estimate on how
much time it will take you, is your assumption tlat most
of these will not have people coming in and arguing that
there are significant hazards? Are you assuming that
the licensees will say that 98 percent are insignificant
and that the commenters will tend to agree with that?

MR. CASE: No, I think it's more likely ve
von't get many comments on the subject.

COMMISSIONER AHEARNE: So your assumption is

that you are not going to many times find yourself being

forced to reach a conclusion going throcugh any kind of

detailed analysis?

¥R. CASE: The only time I get to that is if

ALDERSON REPORTING COMPANY, INC,
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someone reguests a hearing, and it wvould be only in
those cases that I wvould have to analyze the comments in
a more detailed analysis and write 2z final
determination, and I think those would be few.

COMMISSIONER AHEARNE: So that your estimate
of the staff years is basad upon very few -~

MR. CASE: Yes. Or more probably, the savings
in man-years is based on the fact that you don't have to
go through the full process with a few, although you
would have to do the preliminary process in all, in both
approaches. But if either approach engenders more
requests for hearing on those cases vhere there are
significant hazards consideration and actually having
the hearings, then that is where the manpover eater
really is.

MR. OLMSTEAD:s I think this judgment is being
maie because we assume that those who are going to
request a hearing under the Sholly legislation are going
to get notice of the amendment action anyvay and they
gare not the éype of people who are going to be
unknowledgeable about the fact that whether we offer the
opportunity for hearing or not, that they certainly have
the right under 1.89 to request it. So that is what
leads to the judgment that you are not going to increase

by some large factor the number of hearing reguests that
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MR. CUNNINGHEAM: Particularly vhen ve assvme
that not too many people are going to be interested in
an after-the-fact hearing after ve compiete the
no-significant-hazards consideration finding. That 1is
the principal feature of the propesal. It also
incorporates the statutory criteria for dispensing with
any opportunity for public comment and, if necessary,
consultation with the states in emergency situations.

MR. CASE: Or shortening.

MR, CUNNINGHAM: That is correct. The
criteria for emergency consideration are pretty
stringant because it requires, among other things, a
shutdown and de-rating of the facility, and the
applicant could not have foreseen the need for the
amandment 2n a more timely basis.

And finally, with regard to consultation with
+.: states, the proposed rules incorporate a specific
language of the statute again that this doesn't give the
state a right to delay the amendment or delay its
implementation.

COMMISSIONEF AHEARRE: Did I read this
~orrectly that your contacts with the state lie pretty
much toward the state and the assumption is if the state

is interested, they wil. contact us?

ALDERSON REPORTING ZOMPANY. INC,
400 VIRGINIA AVE,, S W., WASHINGTON, D.C. 20024 (202) 554-2245



10

1"

12

13

14

15

16

17

18

19

21

N

8

24

25

S5

MR. CUNNINGHAM: They are notified twice, once
by their analysis and once by providing the copy of the
Federal Register notice. I'm sure there would be a
cover letter that would say, if you are interested, let
us know. But in essence we have put it upon the state
to let us know if they wvant to discuss a particular
thing.

COMMISSIONER AHEARNE: The assumption is if ve
don't hear, it is not a negative opinion?

MR. CUNNINGHAN: Yes.

CONMISSIONER ASSELSTINE: 1Is that consistent
vith the first sentence of number 4, page 29, that says
-- I recognize you have the other two elements. You say
the Commission will make a good faith attempt to consult
vith the state before it issues a license amendment
involving no-significant-hazards considerations. That
doesn't involve one more contact or attempt to contact
prior to issuance of the amendment?

MR. CUNNINGHAM: The position I wculd take is
if you sent them the Federal Register notice inviting
them to comment or respond, that is a jood faith attempt
at consultation. This may be a matter ve vill get
comment upon, and I don't think the incremental burden
of us picking up the phone one more time --

COMMISSIONER ASSELSTINE: We are not saying ve

ALDERSON REPORTING COMPANY, INC,
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are issuing the amendment. We just wanted to know if
you had any comments.

MR. CUNNINGHAMs Agsain I think there is an
assumption here that given the fact that the majority of
the amendments are truly minor, that the states might be
just as happy if ve veren't ringing the phones tvo or
three times a month. If that is wrong and ve hear a
comment to that 2ffect, then we would change the process
in which ve contact then.

COMMISSIONER AHEARNE: Is there any other
comment?

¥R. CUNVINGHAM: No, that's the cutline of the
pacXkage.

COMMISSIONER AHEARNE: Jim?

COMMISSIONER ASSELSTINE: I guess that wvas the
one question I really had, whether there should be that
one other step in there on the ccnsultation with the
states, which seemed to be perhaps just a bit more like
consultatiosn rather tﬂan providing an opportunity for
comment.

COMMISSIONER AHEARNE: I guess I only had a
few other minor gquestions.

Under the regulatory analysis, vhich is
Enclosure 5, Ed, T wonder if you could explain what wvas

meant by the last sentence?
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MR. CASE: Could you read it to me?

COMMISSIONER AHEARNE: It says, "The Office of
Nuclear Reactor Ragulation is already using these
standards but not all of the examples listed in the
preamble of the final rule.”

¥R, CASE: Well, certainly that is a
significant increase in 2ffluents, vhich is not one ve
are using now.

MR. CUNNINGHAM: And rerack.

MR. CASE: I don't know of any reracks wvhere
ve haven't found significant hazards. Eut in any event,
I think when that was written there were perhaps another
couple of nev examples that didn't quite make it.

{(Laughtar]

MR. OLMSTEAD: We always do what the client
vants.

COMMISSIONER AHEAENE: I will pass on that.

{Laughter]

COMMISSIONER AHEARNE: Okay. Then on page 2,
Enclosure 9, it says with respect to Comment C -- I
didn't really follov your response.

MR. CUNNINGHAM: I will have to read that.

[Pause]

MR. CUNNINGHAN: I think I will ask Tom Dorian

if he can comment on thate.

ALDERSON REPORTING COMPANY, INC,
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¥R. DORIAN: Frankly, I don't remember. This
goes back to a comment analysis ve did at the time right
after ve put out the proposed rule.

MR. CUNNINGHANM: Re can get back to you on

COMMISSIONER AHEARNE: Let me just make a
point. There is someone just slightly familiar wvith
this area and someone more familiar with this area and
someone supposedly very familiar with this area. This
is scmething that the public is supposed to be able to
look at and understand the response? We can't.

MR. CUNNINGHAM: VWell, it is sormething wve
could change. We will have to go Ptack to the original
comment letter and be more clear in our response.

COMMISSIONER AHEARNE: Do you have anything
else, Jim?

CONMISSIONEE ASSELSTINE: No.

COMMISSIONER AHEARNE:

MR. MALSCH: 1Is it possible, Guy, to notice
al. amendments but then only pre-notice significant
hazards consideration evaluations in the event a hearing
regquest is receivad4? In your proposal you are

pre-noticing all. You are pre-noticing a significant

hazards consideration determi i some preliminary

sort. They are all amendmentse. Is it possible to g0
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back still another step and not even publish a progosed
no-significant-hazards considsration sicuation in which
no request for hearing is received?

MR. CUNNINGHAM: The proposed
no-significant-hazards consideration, ve haven't invited
comment on it so you haven't applied Sholly. In the
event ycu jet a hearing request, then you are goiag to
have to start noticing at that step. Our intent was to
save time by issuing a dual notice u. front in each
case, and we would get both comments on both a
no-significant-hazards consideration and on the hearing.

MR, CASE: I think his gquestion is more like
in a preliminary view, 10 you think it is a significant
hazards consideration; why g¢o through the rest of it.

¥R. CUNNINGHAM: There is no need to. In that
case you just issue a notice for hearing.

MR. MALSCH: The other guestion is,
suppcse -- your proposal, I gather, is to make a
proposed or preliminary no-significant-hazards
consideration determination in all cases.

¥B. CUNNINGHAM: No. We make a preliminary
finding on the guestion of significant hazards
consideration. In most casés there will be no
significant hazaris.

MR, MALSCH: Right, but at least you make a

ALDERSON REPORTING COMPANY, INC,
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preliminary =--

MR. CUNNIKGHAM: That's correct.

MR. MALSCH: 1Is it possible to avoid even
doing that and only making that determination in the
event you have received a hearing request? In other
vords, pre-notice for hearing all amendments?

MR. GLMSTEAD: The reason we didn‘t do
that -- ve did consider that. There was quit2 a bit of
discussion about it. But the reason we didn't do that
is because of the stringent emergency criteria. If you
don't do it right up front as quickly as you get the
amendment, you can run the risk that the amendment will
be needed before you leave the notice requirements on
the criteria and you wouldn't be able to find that it
wvas an emergency situation because you dallied around
for a couple of months before you got around to making
that finding.

MR. MALSCH: Okay.

COMMISSIONEP AHEARNE: All ri+ht. There are
some items that you are going to try to do some more

work on, this being cne of them?

MR. CUNNINGHAM: There are points raised today

which ve will look at.
COMMISSIONER AHEARBNE: Very good. Thank you.

(Whereupon, at 3:15 p.m. the meeting was
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COMMISSIONER AHEARNE: 1In the case you'le
talking about, if there were a crack that led them to
have whatever the crack vas in that had the plant out of
compliance, your concern is that they would then be abla
to get into compliance by proposing an :zaendment?

MR. CASE: Looking at it more frequently than
they would have.

COMMISSIONER GILINSKY: It seems toc me the
common sense test of -- we've got to be setting up a
standard that makes sense using the words that one
ordinarily does. And it seems to me a situation like
this involves a significant hazard.

Now, you may feel it has been dealt with
satisfactorily. That's the purpose of the amendment.
But however we tra2at the more important items, it ought
to fall in that basket.

MR. CASE: But we tried to sat the standard to
decide which was more important.

CONMISSIONER GILINSKY: Well, there has to be
a plus. That isn‘'t decreasing safety; that's increasing
safety.

COMMISSIONER AHEARNE: Except -- vell --

COMMISSIONER GILINSKY: Certainly wvhere
there's a significant reduction in the margin of

safety. No one's going to argue about that.
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MR. CASE: You might get caught there.

COMNISSIONER GILINSKY: Possibly.

COMNISSIONER AHEARNE: Because the amendment
wvould be to propose =--

¥R. OLMSTEAD: It depends on the nature of the
ame.dment. If they're allowved to operate without the
increased surveillance, all they're doing is coming in
and saying we think we ought to increase surveillance,
so then it is not going to involve significant hazards
because thay're already being permitted to operate with
a longer fthueﬁcy between inspections.

COMMISSIONER AHEARNE: If the issue is not
being alloved to operate versus being allowed to operate
vith increased surveillance --

YR. OLMSTEAD: Then you might well have a
significant hazaris consideration, because you have to
look deyond just the frequency of the surveillance to
see if they can or cannot operate. If they can operate,
thzn the nature of the amendment is to increase safety.

COMMISSIONER AHEARNE: Did you have something
further?

COMMISSIONER GILINSKY: It seems to me there's
something wrong if you set up a system in which a
solution, no matter how slight, to a problem will

ultimately be regarded as significant, and that puts
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that vhole issue into the unimportant basket.

COMMISSIONER AHEARNE: But I'm not sure it
does.

COMMISSIONER GILINSKY: Well, if it dcesn't,
hov is it caught by --

CO!!ISSIOIE# AHEARNE: I think it would be
caught in number 3, because in the sense the amendment
vould allow them to continue operating; because I think
they hypothetical case you came up with is there is some
damage to the system where othervise you would make them
shut down and they would ask for permission toc keep
operating for some period of time, and the argument for
increased surveillance wjill protect it.

But the argument now is that there is a
reduction, a significant reduction in the margin of
safety because prior to that it was supposed to be
operating an undamaged system. Nowv you're cperating a
damaged system with someone watching it on the grounds
that they can shut the plant down if necessary, but that
is loweriny the margin of safety.

COMMISSIONER GILINSXY: Well, I was looking
for some interpretation and maybe that's it.

¥R. CASE: I agree with that.

MR. OLMSTEAD: I certainly agree with that, bu

the reason that it works is because there are two types
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of amendments: amendments that allow the nlant to

cperate when it would otherwvise be required to shut
down, and imendments that for whatever reason accomplish
some other purpose but that they would continue to
operate. And that frequently drives how NRR looks at
the significant hazards criteria.

If the plant cannot continue to operate under
its present operating conditions wvithout shutting down,
then you're perfectly right. Usually, nine times out of
ten it's going to be in the third criteria.

If, on the other hand, the plant can continue
to operate but for som: other reasons, maybe for
oparating 2fficiancy, they vant the amendment, more than
likely it's going to be one of the other criteria.

MR. CASE: What he's saying is the third one
in particular is designed for the kind of examples ve
are bringing up where a plant would otherwise be
required t» shut down. Basically the guestion is
determined on the staff judgment about the reducticn in
the margin of safety as to whether it's a significant
hazards consideration, whether it's minor, no, major,
yes. No matter how you judge this, it's a judgmental
call every time.

COMMISSIONER GILINSKY: Is this rubric of any

other significance?

ALDERSON REPORTING COMPANY, INC,
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¥R. CASE: VYes. It comes from the regulations
vhich define an unreviewed safety guestion. An
unrevieved safety question is something the licensee
must seek approval of in changing operation or design,
and that is defined essentially as these words without
the "significant®” in there.

COMMISSIONER ROBERTS: How many license
amendments are thare per year approximately?

¥R. CASE: Six hundred.

TOMEISSIONER ROBERTS: Six hundred?

MK. CASE: Yes.

COMMISSIONER ROBERTS: What percantage involve
no significant hazards consicderation?

MR. CASE: Very high. Upwards in the S0s, in
the staff judgment.

COMMISSIONER ROBERTS: High 90s?

MR. CASE: VYes.

COMMISSIONER GILINSKY: Which are of no
significance?

MR. CASE: Yes.

COMMISSIONER GILINSXY: €So 60 are significant?

MR. CASEs Two percent is what last year's
statistics vere.

COMMISSIONER ASSELSTINE: I have a couple of

questions. One has to do with the three criteria for

ALDERSON REPOFRTING COMPANY, INC,
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making the no significant hazards consideration
determination.

Back when == I think it wvas particularly in
the Senate =-- this provision was first considered, I
recall that there was at least some testimony to the
effect that the criteria that NRC put out as a proposed
rule, vhich in a sense is these criteria, vere not
particularly clear or predictable in their application.

And I realize that in looking in the sumrary
of the comments that that does not seem to have been a
predominant comment that the agency received at the tinme
on the proposed rule. Nevertheless, that wvas one of the
~omments that I think the Congress heard when it wvas
considering this provision.

There is language in the conference report
that I think I says fairly clearly that whan the
Commission develops these criteria, it is to make a
special effort to lakg sure the criteria are clear and
easily applicable and will result in a fairly certain --
in a degree of certainty in the determinations. And I
think we have included that language in the statement of
considerations as well.

I guess the gquestion I have is you are
propwsing putting out the criteria as a final rule.

Would it make sense, given the direction in the
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conference report and given the fact that the other
aspects, the procedural aspects, if you will, of the
Sholly provision, have to go out as a proposed rule in
any event, would it make sense to put out the criteria
as a proposed rule for one more round of comment just to
ensure that that particular point is covered?

You know, again I recognize that this dces not
appear to have been a very strong comment. It was made
on the original proposed rule when it was put out in
1980.

COMMISSIONER AHEARNE: Are you saying, Jinm,
that you would wvant comment to go out guoting the
conference report?

COMMTSSIONER ASSELSTINE:s Nc. What I'm saying
is before we adopt the criteria as a final rule, we
perhaps oucht to consider putting those criteria out as
a proposed rule, recognizing that what that might invite
is comments cn the extent to which those criteria
respond to the direction that the agency had in the
conferance repcrt.

MR, CASE:s For one thing, it would depend on
vhat you do with the Sholly amendment. For instance,
there is some consideration, I gather, 5f making thenm
interimly effective. If so, then you would need the

significant hazaris consideration, wouldn't you?
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MR. COUNN1NGHAM: But they could go together.

COMMISSIONER AHEARNE: These aren't really
changed very much from before.

MR. CUNNINGHA¥: These are essentially what
vent out before.

COMMISSIONER AHEARNE: Since they are
essentially the same thing that you would be asking for
comment on, I belisve that you would have to have some
reason for asking for that comment, so you would have to
say something such as the conference report directed
that the standards be capable to be applied, et cetera.

COMMISSIONER ASSELSTINE: And drav a clear
distinction.

COMMISSIONER AHFARNE: And I guess one would
have to go on to say ve believe this does it, and if it
doesn‘'t, how would you propose that it be changed to
make it do that.

COMMISSIONER ASSELSTINE: That's right.

COMMISSIONER AHEARNE: Without any other
specific comment it doesn't make any sense.

COMMISSIONER ASSELSTINE: That would be the
only basis I see.

MR. CUNNINGHAM: The alternative basis would
be to put them in zontext. You now have the Sholly

amendment.
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COMMISSTORER AHEARNE: Except you always had
significant hazards issues.

MR. CUNNINGHAX: I would prefer not to put
them out for comment again, but if you're looking for a
basis, that would be a basis to tie them to the Sholly
rule.

COMMISSIONER ASSELSTINE: I guess it basically
boils down to two gquestions: one, are y>u all satisfied
that those criteria really do respond to the directions
that wve had in the conference report, that they really
do drav a clear distinction between no significant
hazard considerations ameniments and those that do
involve significant hazards considerations, and do you
believe they respond to the consideration =--

COMMISSTONER AHEARNE: Is that a prefatory
question?

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: The gquestion is can the
conference report be satisfied; is it possible to meet
that?

MR, CUNNINGHAM;: My response is going to Dbe
ve've been as rssponsive as we can.

COMMISSIONER AHEARNE: That's not doing what
the conferance report said to do, but that's a separate

gquestion.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER ASSELSTINE: I didn't write the
conference report.

MR. CASE: When we move in that direction with
the examples, I think that is the best you can do to try

to ensure that consistency is in there.

COMMISSIONER ASSELSTINE: Consistency wasn't

included in the direction.

(Laughtare.)

MR. CUNNINGHAM: Of course, part of the
sttempt to be as clear as ve can is inclusion of the
examples, both 9, which do, and 8, which don't, and
vice-versa.

COMMISSIONER ASSELSTINE: What are at least
some of those examples? There's another one that T want
to raise next.

(Laughter.)

R ASSELSTINE: Whether this is

Sholly amendment. I guess for myself I would still want
to think a little bit about the possibility of putting
out the criteria for comment again. It is just because

do remember that there vere some who at least argued
that thesa2 three ! ’ not clear at all, and
they did not draw a clear differentiation between the
two kinds.

I never did hear anyon2 come up with any

ALDERSON REPORTING COMPANY, INC,
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concrete suggestions or proposals on how those or other
criteria could be modified or developed..

COMMISSIONER AHEARNE: The only distinction
I've heard is all amendments are significant hazards.

(Laughter.)

COMMISSIONER ASSELSTINE: That is clear, and
it is certain.

1 guess the next guestion I have is new

example 9. On examples for amendments that are likely

to involve significant hazards considerations, I
understand the reference to the one phrase in the
conference report that you have on page 19, I guess I
have a couple of guestions.

Does including example 9 in that st mean
that -- does that resolve the no significant hazards
consideration issues they are likely to involve? Are
you saying that in all cases where you have an amendment
permitting a significant increase in effluent emitted by
a pover plant that that would be dispositive of whether
you have a significant hazards consideration amendment?

MR. CUNNINGHAN: getting advice from that
end of the table.

It says "likely."
“"always." ‘ it's more or less a prima facie

unless you had some reasons to the contrary.
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COMMISSIONER AHEARNE: I was curious.

cuyY, I'mn not sure how closely you vere
involved. I wvas wondering whether any of the authors
looked through this. Are they familiar with wvhat the
Commission did do and the conclusion it did reach about

the TMI positions that ve have taken?

MR. CUNNINGHAN: I think the answer to that is

COMMISSIONER AHEARNE: The conclusion is that
this is not inconsistent with that?

MR. CASE: Yes, that is my conclusion. It
vasn't meant to be a backing awvay.

COMMISSIONER ASSELSTINE: As I understand it,
1 gather the one sentence or that phrase in the
conference report did engender some discussion when the
conference report was considered. I've gone back to
look at that., But I that there was some
discussion of that phrase and its relationship, for
example, to any future case that would resemble the

krypton bedding issue.

Did you all look at that, too, when you

decided on incorporating the new element 37
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MR. CUNNINGHAM: I don't know that we went
beyond the text of the conference report.

¥R. OLNSTEAD: We had some conversation to
lead us to believe that that is correct.

CONMMISSIONER AHEARNE: You might want to track

MR. OLMSTEAD: Tom might be able to address

bettar than I.

‘MR. CORIAN: Tom Dorian from ELD. We split it
with the various people who testified before Congress as
vell as the staff and pecple who are working on the
conference regport. This is the language that they said
they thought should be in as an examplz.

COMMISSIONER AHEZAR! That was congressional
staff advice?

¥R. DORIAN:

COMMISSTONER ASSEL: I would like to, I
guess, reserve a little bit on this element as vell.
seem to recall that ther=2 may have been s me discussion
among the floor consideration of the conference report
that might shed some more ligh” on whether this is
intended *o mean that you are supposed to give special
attention to these kinds of consideration in deciding

this is a2 no-significant-hazards consideration

ruling out this authority.
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MR. DORIAN: It is clear, by the way, that ve
should give that special attention; that came through.

COMMISSIONER ASSELSTINE: But that would
certainly not be dispositive on the issue.

MR. DORIAN: I don't think it is. It says
likely or not likely. In that case it is a prima facie
case unless there is other evidence.

COMMISSIONER AHEARNE: Tom, did you bounce
that -- here the congressional staff says it should be
in there. Did you go back to NRR and see whether that

should be 1efinitely in there as an example? The

original list of examples vere constructed primarily

with the technical staff.

MR. \SE:s Yes, this went back. There was no
comment on it that I know of on the addition of that
criteria. There were on some of the other issues.

MR. OLMSTEAD: Yes. They vere vocal on those
that they firmly disagreed with, and we removed them.

(Laughter.]

COMMISSIONER ASSELSTIN In any event, this
list is for examples of one side or the other, and is
intended to> be only a list of those that at least on
first impression appear to be in which you either
do or do not have significant hazards consideration, and

it is not irtended to be dispositive in any of those
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MR. CUNNINGHAN; Dispositive of the merits?

COMMISSIORER ASSELSTINE; DPispositive of
vhether it is involving significant hazaris
consideration. For example, can you have & pProposed
arendment which would, if adopted, permit a significant
increase in the amount of effluence or radiation emitted
from a power Pplant? That might wvell be determined on a
case-br-case basis to be an amenament involving
No-significant-hazards consideration.

¥R. CUNNINGHAN; I would think i+ unlikely.

¥R. CASE: Byt POossible?

COMMISSIONER ASSELSTINE: But possible.

HR. CLMSTEAD: I don't want to confuse the

example you Jjust Jgave with the TNI situation because

don't necessarily think that they are the same
hypothesis.

¥R. CASE: No.

COMMISSIONER 2 E ] that because of
the term » ignificant"?

IR. CASE: VvYes.

HR. OLMSTEAD: Yes, and you haven't de.ined
the term over Wvhich you are talking. If we had
considered originally in

Particular plant that {
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of effluents would be released, and you are novw talking

about x plus something, that is one situation. If you

are only talking about if I divided x by 40, that would
be so much this year, and this year I am proposing to do
2-1/2 times that but my 4UO-year average is going to be
roughly the same, then that is an entirely cifferent set
of circumstances.

COMMISSICNER AHEARNE: Ed, rurning through
this, running through this list, where would you come
out on somathing like TMI venting?

BR. CASE: I don't think it fits number 9, and
not because of special considerations, either.

COMMISSIONER ASSELSTINE: Okay, that is, I

COMMKISSIONER AHEARNE: say there may
some discussion from the floor?

COMMISSIONER ASSELSTINE:
back and lcok and see.

COMMISSIONER AKEARNE: You could

CCEMISSIONER ASSELS ! To see if vhen
bill was considered, the conference report vas
considered by the Senate, see if there was some floor
discussion of tnat particular issue and whether that

phrase in the conference report i1 rde indicate
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William J. Dircks
txecutive Director €or Operations

REGULATIONS TO IMPLEMENT LEGISLATION ON (1)
TEMPORARY OPERATING LICENSING AUTHORITY AND
(2) NO SIGNIFICANT HAZARDS CONSIDERATION (THE
“SHOLLY AMENDMENT® )

To obtain Commission approval of publicaticn of proposec
and final regulations implementing legislation which
authorizes NRC to issue (1) temporary cperating |icenses
and (2) requested operating license amendmerts invoiving
no significant hazards consideration before the conduct
0t any hearing.

in August 1582, the Semate and House conferees agreed on
legislation authorizing appropriations to NRC for fisca!
years 1982 and 1983. Relevant portiuns of the Conference

Repcri are attached at Enclosure 1A, [n late Decembor,

both houses of Congress passed this legislation, leaving
unchanged with respect to temporary operating licensing

uthority and the Sholly Amendment, and on January 4, 1983,

w?s signed into law as Pub. L. 97-415, (See Erclosure

i8.) Since, amon) other things, 1* recuires that »RC act

oromptly to promuigate regulaticns, | am sending th!

package to you for ycur prompt review and approva’.

Among other things, the legisiation authorizes us to
ssu® temporary operating licenses for nuclear power
plants and to issue amencments to operating licemses
invoiving no significant hazarcs consideration befors
the conduct of any heacing. The legislation also
directs us to promulyste, within 30 days of eractment,
regulations which establiish: (a) standards fcr
determining whether any amendment t0 an operatinc
Ticense involves no significant hazards comsicderatior;
(b) criteria for providing or, in emergency situat
dispensing with prior notice ana reasohable cpportunt
for public cocrment on such & determination; and
procedures for consultation on ary such determinatic

with tne State in which tre vact ity ’ ved 1 1ted

P
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492 -869%C
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and tried to lighten this impact, whi’z .taying within
the twe guidelines.

We chose a second, what we believe to be, somewhat

less burdensome altermative. This version, also

in kccping with the legislation, involves about four to
five staff years of work during one year of amendment
requests. It 1s based on the fact that ¢ conclusior
about ng significan® hazards is needed only where we

have received a request for a hearing and and it is
decided to make the license amendment immediately
effective and to finish the hearing after issuance of

the amendment rather than before. Th- no significant
hazards determination Pas 70 other practical sigrificance.
This alternative is taflored like the fiist alternative;
however, it avoids the necessity of expending as
substantial an amount of resources as contemplated in

the first alternative on proposed and final

deterr inatiors of no significant hazards consideration
(1) b normally coupling prior notice for public

comme t on proplsed determinations with prior notice

fcr ojportunity for a hearing for amendments to cnerating
licenses, (2) by requiring applicants requasting
amencments to provide us and the State involved with
their appraisals on the significant hazards question

as well as on the issue of emergencies, whare they

want us to act quickly on their requests without the
4sua’l public comment procedures, and (3) by completing

an evaluatic~ leading to the final determination of no
sfgnificant hazerc ronsideration only where a hearing
request 15 received. Thus, this alternative would
provide a less time consuming and resource intensive
procedure by eliminating the need for a fina!l
JgeterminaZion on no significant hazards unless there

15 a hearing request. The Federal Register notice

wouid make this clear. In any case, if a hearing

request 15 received and 1f 1% were concluded that the
amencment posed no sTgnifticart hazards. 1t would heconme
‘-‘e,,.."._ :Q"ﬂz"‘g the :Gr-,cav ~ ,_\‘ ar ..F_),<,-‘3- h ¢
ais0 would be made ear ‘n the Federal Register notice.
4; we propose it for adoption by the Commission. As
menticned, the resource impacts of both alternatives are
significant and are discussed in the Regulatory Analysis
in Enclosure 5 together with the resource impacts of the
sther .

h second alterrative Jescribed more fully in Enclosure



APPROPRIATIONS FOR THE NUCLEAR
HEGULATORY OOMMISSHONMN

Ordered (0 be priated

Mr Upars, from the committes of vonference,
submitted the following

CONFERENCE REPORT

[Te sccompany H R

i'he commities of conflorence on the
Visuses on the amendment of the
sui hone. «opropriation te t
accordance witn >ection 261 of
D"W"\M. .M m - ‘
1974, as amended, and for
ind (ree conference, have
o their M‘" Houses as fullows
That the House recade from its di

lows
In liew of the matter proposed to be inserted by the Senste
amendment insert the followin

AUTHORIZATION OF APPROPRIATIONS

wirton | ia) There are hereby authorized o be
Nuclear unhh:ly Commission in eccordance
ws of section 261 of the Atomic Energy Act of
2007 and section 305 of dhe
UK 3875 for the fiscal
until capended, ${35. 200
for fsval year 1983 to be
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Fa M RARY OFERA ENSE~
v 192 of the Atons: vy Act of 1954 143 5
g deed o reas as follows
w197 Tumpomany OrEmarive LICENSE
@ In any prooseding upon an a,yico lion for ax operaling loense
for a wtilieation facility ‘o be luensed under section |0 w

G b of this Act, in whieh & hearing is otherunse reguired pursu
ant to section 189 a., the applicant may :ﬂum the Commsaion [or
emporary operoting license for such focility authorizing [uel
londing, test und operation al a iy« power level o be deter
mined &y :h:%-u'..- pending i action by the Commussion
on the application. The ot for & lemporory operaiing i
.’.'.':f suck Buswred imatead "".:ﬁ b lim
3 of rated full thermal

et lowing issuance by the Commussson of the tem ry oper
ility, the ’icensee may [ile petitions

with the Commission to amend license to allow facility oper
alion in staged increnses ol specific powes levels, to be determined

|
%
}

romme tad Act of 1969 (42 USC J3302CK; and (§) a State,
or wiility emergency preparedness plan for the focslity Pety

for the wssance of a Mnrr‘rv aperating license, or for an
mendmeni to such a livense allowing aperation at a specific powe:
thorized in the inttinl temporary aperating
license. shadl be accompanied by an affidavet or affidavits setting
forth the specific fucts upon which (he peiiiioner relres to pusiify 15
suance of the aperating license or the amendment ihereto
The (ommismon & publish notice of each such petition in the
Feders! Regaster and in swek trude or cws publications as che Uom
~ amion deems appropriale o giiv rvasonable molice fo persons who
ghi have a potential interest in the grant of such m
ng lwense o amendment thereto Any person may is

o statements in support of or in opposilion io, the petition within
hirty days after the publication of such notice in the Federa! Regis

1
i
£
£

Woth respect to any petition filed purssant to subsection a of
this won, the Commusson may ssue a lemporery operating i
cense vmend [he license 1 authorize temporary operation al each
spevific poswer level greater than (hat authortzed ta the inttral tem
porars operateng hornse as determined Ey the Commussion, upon
fimding that—

V1 an all respects other than ihe
any required hearing he reyui cmenis
“12) in accordance weth such requirem.
assurance that aperation of the facility d. he
y aperating license in accordance wiin i i

temporary
conditions wall prowede adegquate protection to the puilic healih
and safety and the environment during the period of temporary
operation, and

V) denial of such temporary operating livense will result in
delay between the daite on which construction of the facility w

sufficeenitty completed, in the judgment of the Commussion (o
permit wmawance of the temporary operoting [icense. ond the date

when such focility would otherwise receive o final operating |
cense pursuani to this Act.
The operating livense shall bscome effective upon issu
ance shall contain such terms and conditions us the Commis
sion may deem necessary, including the duration of the license and
any provision for the extension thereof Any final order authorizing
the ‘ssuance or amendmen! of any aperuting license pur

subgect to pudicial review pursuani o m.,qr‘:;:::s, Uuh:ud
States } inmu o of § wit
spect (o the wsuance "":-‘. of facility heenses shall ot

apply o the isssance or amendment of ¢ lemporary operating
cense under this asction.

“c. Any hearing on the application for the fina! operating license
for a fuedity regquired pursuant to section 189 a. shall be concluded
as prompitly as practicable. The Commussion shall suspend the em
porary operaling licenss f it finds thet the want s not pros
ccuting the jcation for the jizel operating license wiith due dils
pence lssuance of @ lemporary operating ii-ense under subsection b
of thes section shall be without prejudice 1o the rign: ~f any party to
raise any issue in o hearing required pw want to section 185 o and
failure L assert any nd for denia/ or imitation of a temporary
upernting license shall not bar the cawsertion of such ground i con
nection with the wsnance of a subsequent [inal operaling hcense
Any ly 10 a Aearing reguired pusuant to section 189 a on the
ﬁm liwense for a facility for which a temporary operal
ing licvnse has been isswed under subsection b, and any rember of
ond Licensing Board conducting such hearing
Commussion of any 1nformation indwaling

conditrons of the teseporory operating lcense are
that such terms and conditions are nol sufficient

the prowstons of paragraph (1 of subsec tion
& s anthorrved and dorected 10 adopt such ad

tl§

as the Commission deems appeoprale [0 min

s
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I X} 1y el NS
s for the ssuancey of a lemporary opers
The House bill required that & TOL first be lanite
han hve peroent of 8 power react s rated foll thw
The House provision allowed, subseguent 1o the s
TOL, and contingent upon hoensee apphoats annd {
proval the ol 1o operste at jevels up 1o and
wwer The e amendment incorporated a stmlsr clep by st
. twith an initial upper himit of five percent power operations
permitiing the possibility of acendency to full power pri he
completion of hearings required under sect on INY of the
Energy Act
The Senate amendment required filing of a State local or utibily
emergency preparedness plan pror to petitwon by an applcant Tos
an interun operaling license. Section 12 of the House bill contained
no sionilar requirement. The House did provide in section 5 of H R
2550, however, that the Commssion was 10 determine powor Lo s
a TOL that an emergency preparcvdness plan exmsted which pro
v reasonable assuran. « l‘ml public health and safety would not
be endangered by a plant operating under o lomporary operating
hwens
S 1297 required NRC to publish notice of a petition for an intes
#a cperating license Under the Senale ameudment, any parly was
allowed to file supporiing or opposing affidavits witlun 30 days of
such notice lly reference to the existing section 192 of the Atom
Energy Act, the House provided that any party could file support
ng or opposng affidavits within 14 days of the filing of the pet)
tie') The House provision also empowered the NRC to extend this
time by !0 davs
HR ZE0 required the Commission o hold a “~aring on the
wawe of “hethor or notl o grant a temporary op. aling hoense
Under the House bill, + . oh hearmg, which could be held after the
msuance of the TOL, could be consohdated with the final operating
iwense hearing held by NRU pursuant to section 1585 of the Atomsc
EBaergy Act. S 1207 did not require s hearing on the msuance of an
mterim opersting hoense
The Homse provision required NRU o find, pror 1o wsuance of a
TOL., that the hicensee would elire or dumantie any of its ex
lev becausw of the new capacity provaded by
ihe y 0 be grasted the temporary hoense Senste
the Atomic Energy Act did not con
quire the | ommussion 0 make a

ST ST perating woense, that
a del the wtial operation

e ) st ruct wn w
seabrd v . '-uuuor-u;ﬂ

bi od no suiter re

S 1207 included 8 provision directing sny part
sting license pﬂm;:u(. as well s any me
Son 8 lu'm board, to notify ihe { sonmissios 1
mdicating that the licensee was not complying w i
the interim operating license Sivularly the (waimis
quired to be mhnn: of the terms of the nternim Lices
adequate The House bill had no similar requircment

The Senate amendment directed NRC to adopt administrative
changes that would m/ ..mize the need for ssuance of inierim ope
wing licenses. HR. 25  had no such directive

Hoth the House and Senate mtended that the Commussion's asu
thority Lo wsue temporary operating licenses should expire st »
time certain. The Commission's suthority under the House biil
ended on Seplember 30, 1953 The expirstion date under S 1207
was December 31, 1983

Section 11 of the conference agreement amends section 197 of the
Alomic Energy Act of 1964 (42 US.C. 2242) and grants the Commis
mMyw‘mn operating hicense for a utiliza
tion fmh&w 0 be ki under section 103 or 104 b of
the Act agreement specifies that an applicont may petition

suthonuing fuel londing,
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prescmplively re wly Lo operais -
perations amwe construdct omplet
ent, & TOL cannet be maued before agnificas
woiflic to the facility in question have leen resolved
wemion 5 sl ol actaoen Mr‘r. the (1) and of  murbaese

forence agreement are nlended | AN e Ml
upos | the miormation svadlable to the Commission, the
s con v able to find thet the facility would meet all require
law (other thas the cenduct or completion of any required
¢! necessary for the msuance of the final operating licens.
shsection 11id) of the conferen ¢ agreement dirocts the Commas
wan 1o adopt such sdmmastrative remedies as 1t deems appropriate
to munimize Lhe need for msuance of temporary operating hcenses
This subsection reflects the conferees’ expectation that o TOI
should be » last resort remedy, to be employed only when no other
alternative is svailable This subsection envisions that the NR(
will adogt such remedies pursuant to its current statutory author
ty. and 1» not intended to confer any additional authority upon Lhe
NRC bevond that it now posesses In addition, the conleress expect
that any sdminusirative remedies adopted to minimize the need for
wauance of TOL's shall not themselves infringe upon the righ! o
any party to a full and fair hearing under the Alomic Energy Adt
The conferees intend that the Commusmon shall notily the Congre
sional commitiees listed in subsection | 1th) of the conference agree
ment of all adininistirative remedies that it proposes to adopl in ac
cordance with submectson | ltd)

TN WERATING LN ENSE AMENDMENT HAARINGS
ITHE  SMOLLY  FROVIESION)

The tivuse and Senate each granted the Commission new author
iy o appt we and make immediately effective certain amendments
to oenses i nuclear power reactors, 'pon a determination by the
Commission thal the amendment involved no significant hazar i
conssder ation

Section 11 of the Howe astablished this new Cor.misson author
ity in a provision that did not amend existing law The Senate
amencment granted the Commusson permanent authonty by
@ the Atomse Energy Act of 1954

Uader HR 2530 the Commasion's new authornity was hmited (o
amendments 1o nuclesr power resctor licenses The authornity
under S8 1207 was bronder, and extended to amendments 1o b
censes for all facilitres hicensed under the Atomue Energy Act

he House specified that NRU could approve and make immed:
stely effective 5 lcense amendment orly after notification of the
Stute i which the facility was lxcuted Also, the House reguired
the Commssion “when practicable 1o consult with the State
before wsuance of an amendment The Senate required the Com
massion o consull with the State i which the facility was locateo
when determining whether or not an amendment invelved a g
nificant hazards consideration The Senate also directed NRU to
oromuigate within 3 days criteria ‘ur providing prior notice and

' PO T MO
very 30 da 4 —po— Dosed L4
sidbevd using the  aulhorily. the wchear
KWer e tor concern beomCT iy o f the amend
The Senats ) s report panying 5 1207, directed the
« M o submit noathly repom { gress on the exromme of s

’ wily under this Jrovision
Mhe House bl directed the NRU o promuigate standards
iwithin %0 daye of enactment) for determinmng whether or not an
amendment to a license involved no significant hazards conssdera
twn The Senate amendment explicitly preconditioned the Comms
sion’'s authority (0 wsue and make mmediately effective hoense
amendments involving no significant hazards consderation on pro
mulgation by NRC of standards for making the “no significant hsz
ards  determination

The conferees adopted a compromise provision (section 12 of the
conference agreement) which amends section 18%9a of the Atomic
Energy Act of 1954 (42 U S.C 223%a». Under the conference agree
ment, the "% may issue and make immediately effective a no sig
nificant hazards consideration amendment o a facility operating |
cense before holding a hearing upon request of an interested party
The Commission may take such action only afier (in all bat emer-
gency situations), (1) consulting with the State in which the facility
i located, and (2) providing the public with notice of the proposed
action and a reasonable opportunily for comment

The conference agreement maintains the iremeni of the cur
re it section 189a. of the Atomic Energy Act & hearing on the
v ense amendment be held upon the recuest of any person whose
i lerest may be affected The agreement simply asuthorizes the
( ynmission, in those cases where the amendment involved poses
w significant hazards consideration, 1o tsue the license amend
ment and allow it (o take effect before this hearing is held or com
pleted The conferees intend that the Commission will use thas an
thority carefully, applying it only to those license amendments
which pose no significant hazards consideration

The conferees slso expect the Commamsion, in promulg the
regulations ired by the new subsection (2XCx1) of section 18a
of the Atomic Energy Act, Lo establish standards that (o the sxtent
practicable draw a clear distinction between license amendments
that involve a significant hazards consideration and those amend-
ments that involve no such consideration These standards should
not require the NRC staff to prejudge the merits of the issnes
raed by a proposed license a ment Ruther, they should only

piire the staff to wdentify those issues and determine whether
they involyve wgnificant health, safety or environmentai comsder

wns. These standurds should be capable of v ed with
cuse and certainly, and should ensure that the NRC does not
vsolve doubiful or borderline cases with s finding of ﬂw
hazards consideration

4

The conferees intend that in determining whether a I
cense amendment involves no s hazards
(e Commussion should be ‘ sensity e to che insue posed by

<
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temporary operating license shall not bar the assertion of such
pwlnd in co::;ﬂhn v:b the issuance of a m:'nt“ﬂul opu;;ex“
ing license. part) to a hearing pursv section ] 8¢
an'oq the final license. fpr m'it‘y for which 8 temporar.
operating license has issued . nder subsection b, and an.
member of the Atomic and Licensing Board conducting sucr

sdministraiive remedies as the Commission deems approprise i
mini'nize the need for issuance of tempirary operating licenses

.The s 10 issue new ting li der
e Sl e o G T8 e

OPERATING LICENSE AMPNDMENT MEARINGS

Sec. 12 (a) Section 189 a. of the Atomic Act of 1954 (42
US.C 223%a) is -
() by r
2
“(2XA)

a be issued and
advance of u:" and of any required in
determining under whether such amendment |
no significant hazards the Commission shall consult
ra o et U St S, S
respects § meet remaents

(B' The Commission m"rfu"z not less frequently
than once every M‘.m notice of any : s
1ssued, or proposed 88 provided in subparagraph (A)

te
Each such notice shell include all amendments issued, or proposed
to be issued, since the date of publication of the last such periodic
notice Such notice shall, with respect to each amendment or
the facility involved; and (i1 provide a
t. Nothing in this subsection
shail be construed to delay the ive date of any amendment
1C) The Commission durirg the ninsty-day period ‘ollowing
the effective date of this pa . promulgate regulations estab-
lishing |/ standards for determining wnether any amendment 1o an
omun' license involves no .ignificant hasards considerat'on 1
criteria for providing or, in emergency situations, dispensing with
prior nolice and reasonable opportunity for public comment on any
such determination, which e>iterig | take into account the
ex.qency of the need for the a nendment invoived: and (i) proce
dures for consultation on any such determination with the State in
which the facility invoived is located
(b) The wuthority of the Nuclear Regulatory Commussion, under
the provisions of the amendment made by subsection (@), t0 issue
and to make immediately effective any amendment to an operating
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January 18, 1983

CORRECTTION NOTICE

TO ALL HOLDERS OF

SECY-83-16 - REGULATIONS TO IMPLEMENT LEGISLATION ON (1) TEMPORARY
ICENSING AUTHORI NO SIGNIFICANT HAZARDS
CONSIDERAT.ON (THE "SHOLLY AVENDMENT")

(COMM SSIONER ACTION ITEM

PLEASE REPLACE PAGE 2° OF ENCLOSURE 3 TO SECY-83-16 WITH THE
ATTACHED, REVISED PACE 27.

ATTACHMENT :
AS STATED

THE SECRETARIAT
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§ 50.92 Issuance of amendment.

In determining whether an amendment to a license or construction permit will

be issued to the applicant, the Commission will be guided by the considerations
which govern the issuance of initial licenses or construction permits to the
extent applicable and appropriate. If the application involves the materia)
alteration of a licensed facility, a construction pe;mit will be issued prior
to the issuance of the amendment to the license. If the amendment involves a
significant hazards consideration, the Commission will give notice of its
proposed action pursuant to § 2.105 of this chapter before acting thereon.

The notice will be issued as soon as practicable after the application has

been docketed. The Commission will-determine may make a final determination

pursuant to the procedures in § 50.91 that a proposed amendment to an

operating Ticense for a facility licensed under § 50.21(b) or § 50.22 or for a
tasting facility involves no significant hazards consideration, unless it finds
that operation of the facility in accordance with the proposed amendment would:
(1) Involve a significant increase in the probability or conseguences of
an accident previously evaluated; or :
(2) Create the possibility of a new or different kind of accidert from any
accident previously evaluated; or

(3) Involve a significant reduction in a margin of safety.

Dated at Washington D.C. this day of , 1983,

For the Nuclear Regulatory Commission,

Samuel J. Chilk
Secretary for the Commission
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