UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

April 5, 1985

MEMORANDUM FOR: Richard W. Starostecki, Director
Division of Project & Resident Programs
Region I

Roger D. Walker, Director
Division of Reactor Projects
Region I1I

Charles E. Norelius, Director
Division of Reactor Projects
Region III

Richard P, Denise, Director
Division of Reactor Safety & Projects
Region IV

Dennis Kirsch, Director
Division of Reactor Safety and Projects
Region V

FROM: Hugh L. Thompson, Director
Division of Licensing, NRR

SUBJECT: IMPACT TO PLANT OPERATIONS DUE TO PROCESSING
OF LICENSE AMENDMENTS

There is continuing Commission and Congressional concern about delays in
processing amendments due to the Sholly licensing review procedures. Of
particular interest are those instances where plant operations were affected
(i.e., resulted in delays in plant startups, or caused plant skitdowns or
derating), were unrelated to safety and were due to Sholly procedural delays.

In order to be responsive to these concerns, we would appreciate your
assistance in identifying such specific situations. Please provide this
information by April 10 and it would be helpful if it were in the form as

indicated in the enclosure.
Hugh L. Thompson, 7*/.‘:%:tor

Diyigion of Licenging
Enclosure:
As stated
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DATE

REGION
JMPACT TO PLANT OPERATIONS DUE TO PROCESSING OF LICLNSE AMENDMENTS
AFFECT POSSIBLE DESCRIPTION OF REQUEST.
TYPE OF UTILITY CAUSE OF ON PLANT SAFETY CIRCUMSTANCES AND

PLANT DATE REQUEST (1) DELAY (2) OPERATION (3) ISSUE (4) EVENTUALLY DISPOSITION
(1) Emergency Tech. Spec. change, (2) Sholly Notice time, (3) Prevented startup, (4) None or

Exigency, Exemption to abiiity to make a no cauzazd plant shutdown Describe.

Regulation other. Include subject hazards finding; plant derate.

an identification of the timeliness of request, other.

regulation, Technical

Specification or license
condition which prevented
plant startup, or caused
plant shutdown or derate.
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*
QUESTIONS PRESENTED

1. Whether this Court has jurisdiction over this appeal in
view of appellants' failure to note an appeal until 108 days
after the entry of the order dismissing their District Court

action.

Assuming this Court has jurisdiction to hear this

matter, the following 'issue is also presented.

> Whether the District Court correctly determined that it
lacked jurisdiction over appellants' attack on a final NRC
decision, pursuant to section 189(a) of the Atomic Energy
Act, that a particular license amendment presented no
significant hazards considerations in view of Congress'
clearly expressed statutory directive that such decisions
are reviewable solely in courts of appeals. 42 U.S.C. §

2239(b) and 28 U.S.C. § 2342(4).

Depending on this Court's resolution of questions 1 and

2, the following issues may also be presented.

Fe Whether the District Court should be reversed for its

failure to transfer appellants' action to a court of appeals

.This case has not previously been before this Court.
Federal appellees are aware of no related cases.



pursuant to 28 U.S.C. §1631 when such transfer was never
requested of the District Court, much less shown toc be "in

the interest of justice."

4. Whether the NRC correctly characterized, as no
significant hazards consideration amendments pursuant to

42 U.S.C. §2239(a) (2), certain highly technical license
amendnents which permitted changes that improved the fuel
efficiency of Florida Power & Light Company's Turkey Point
nuclear reactors and reduced the risk of pressurized thermal

shock for those reactors.



UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 84-5570
CENTER FOR NUCLEAR
RESPONSIBILITY, INC., et al. Appellants,
v.
UNITED STATES NUCLEAR
REGULATORY COMMISSION, et al. Appellees.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR FEDERAL APPELLEES

This brief is submitted by the United States and
the United States Nuclear Regulatory Commission ("federal

appellees”).

COUNTERSTATEMENT OF THE CASE

1. Nature Of The Case

This is an appeal from the Honorable John Garrett
Penn's dismissal of this action for lack of subject matter
jurisdiction. This lawsuit began on Ncvember 29, 1983 when

appellants filed their complaint with the United States



District Court for the District of Columbia seeking to
enjoin the Nuclear Regulatory Commission ("NRC" or "Com-
mission™) from issuing two sets of license amendments for
the Turkey Point Nuclear Power Plant, Units 3 and 4. Appel-
lants contended before the District Court that the NRC's
acticn would violate their rights to a prior adjudicatory
hearing and to a complete safety and environmental analysis.

The District Court twice denied motions for
temporary restraining orders, on November 30 and December 8,
1983. It also denied a motion for preliminary injunction
on January 6, 1984. The NRC issued one set of license
amendments for both Unit 3 and Unit 4 on December 9, 1983.
It issued the other set, again for both units, on Decem-
ber 23, 1983. See 48 Fed. Reg. 56518 (December 21, 1983);
49 Fed. Reg. 3364 (January 26, 1984) (J.A. 168) ("J.A."
refers to the Joint Appendix).

folding that judicial review over an NRC amendment
action was vested exclusively in the courts of appeals, the
District Court dismissed the complaint in a judgment entered
April 27, 1984. (J.A. 148). An explanatory Memorandum

Opinion followed on May 4. Center for Nuclear Responsibil-

ity v. Nuclear Regulatory Commission, 586 F. Supp. 579

(D.D.C. 1984). After the District Court granted federal

appellees’' motion to correct an erronecus portion of its



Memorandum Opinion on June 12 (J.A. 155), cthis appeal fol-
lowed on August 13, 1984,

2. Statutory And Requlatoryv Framework

In enacting the Atomic Energy Act of 1954, Con-
gress provided for a regulatory format broad in the dis-
cretion given to the administrators of the Act, and re-
markably free of express restrictions in its charter.

Carstens v. Nuclear Regulatory Commission, 742 F.2d 1546,

1551 (D.C. Cir. 1984), quoting Siegel v. Atomic Energy

Commission, 400 F.2d4 778, 783 (D.C. Cir. 1968); see also

North Anna Environmental Coalition v. Nuclear Regulatory

Commission, 533 F.2d4 655, 658-59 (D.C. Cir. 1976).

The NRC's process for initial licenses for power
reactors is two-stage. In the first stage of reviews, the
NRC staff determines whether an applicant should be au-
thorized to construct a power plant. See 42 U.S.C. § 2235,
At the second stage, the staff evaluates whether the utility
should be permitted to operate the facility to generate
electricity. Thereafter, the NRC issues amendments, when
required, over the service life of the facility. 1In section
189(a) of the Ato>mic Energy Act, Congress established a
hearing framework for these actions. 42 U.S.C. § 2239(a).

In the case of a construction permit appiication,
there is a mandatory, prior adjudicatory hearing before a

three-member Atomic Safety and Licensing Board (Licensing



Board) , generally composed of one lawyer and two technical
members. 10 C.F.R. § 2.104. For operating license applica-
tions, hearings are granted only when an interested person
timely requests one, and then only cn those material issues
specifically contested by the person. 10 C.F.R. §§ 2.105,

2,714, See generally, 10 C.F.R. Part 2, App. A. In either

case the findings and conclusions of the Licensing Board are
the agency's initial decision on all contested issues. If
further administrative review is sought, a party may appeal
to an Atomic Safety and Licensing Appeal Board ("Appeal
Board"), composed generally of two lawyers and one technical
person. 10 C.F.R.§ 2.785. Further review is available as a
matter of discretion by the five members of the Nuclear
Regulatory Commission. 10 C.F.R. § 2.786.

Uncontested issues are reviewed and resolved by
the technical staff. The NRC technical staff exercises this
broad respensibility carefully and in a manner designed to
raise and resolve health, safety, and environmental issues
relating to license applications, through review of an
applicant's detailed safety and environmental reports. The
staff's conclusions are set ocut in a Safety Evaluation
Report ("SER"), in an Environmental Impact Statement where a
license is sought initially, and in Supplements to that
Environmental Impact Statement if significantly changed

circumstances are found.



All licenses : ' : y th mmissicn | on
the adjudicatory record, « the environmental impe state~
and any supplements, ERS 1d - ‘ review
sues.
proceedings con
of the Atomic Energy Act is vested exclusively in the courts
of appeals. 28 U § 2342(4), 42 U.S.C. § 2239(b); see

——

Vermont Yankee Nuclear Power Corp. v. Natural Resources

Defense Council, J.S. 519, 525-27 i 5 (1978);

Power Reactor Development Corp. v. Electrical Union, 367

(1961); Ecology Action v. Atrmic Energy Commission,

-

998 (2 ir. 1974),

Prior to 1980, it was established NRC practice

that license amendments could be reviewed and issued by the

technical staff along the following lines. If the NRC staff

+h -~ AMan mar + 1Ny |l > ™) <
“ila i QuucaGiieli v 4anw 4 e -

snd €3 mane
L e L L "

hazards consideration," or if it was "in the public inter-
est," the staff provided an opportunity for a prior adju-
ilcation before issuing the amendment. un
significant hazards consideration" the s aff issued
mendmen /ithout advance notice and, hence, without an

for a prior hearing. This practice flcocwed

s in which Congress added the
fourth sentences of what is now section 185(a) (1).

1980, this Court held that the NRC could not make an




mendment immediately effective where there was an outstand-

"

t, even if the amendment involved "no

1

ideration. Sholly v. Nuclear

Commission, )1 F.2d Cir. 1980). This

drew a strong dissent when the Court rejected the
uggestion for rehearing en banc. 651 F.2d 792 (1981).

the Supreme Court granted certiorari to review

question. 451 U.S. 1016 (1981).

While Sholly was pending in the Supreme Court,

-

COongress amended the Atomic Energy Act to overrule this

'

ourt's Sholly cision on this point and to provide, in
section 189(a) (2), detailed procedures for authorizing
lssuance of amendments involving no significant hazards

ations notwithstanding the pendency of hearing

-

Pub. L. No. 97-415, 96 Stat. 2067 (1983), 1982

~

ong. & Admin,
legislative history, Congress explained:

Under the conference agreement, the NRC may issue and
make immediately ef fethVe @ no significant hazards
consider atic“ amendment to a facility operating license

upon request of an 1rferes*ed
“art,. The Comr1551on may take such action onlv after
(in all but emergency situations), (1) cons g with
the State in which "}A c;lllt i: locateu, and (2)
providing the public with notice of the proposed action
and a reasonable opportunity for comment.




As required by the 1983 amendment, the

hether an amendment involved "no

ds consideration,” the procedure for giving

public notice and soliciting written comments, and the
holding of post-issuance hearings. 48 Fed. Reg. 14864,

4873 (April 6, 1983). 6, 15) ("S.A." refers to the

Statutory Appendix attached to this brief).

Under amendments to 10 C.F.R.

generally treats proposed changes as involvirg no signifi-

7

cant hazards consideration if those actions do not:

ik Involve a significant increase in the probability
Or consequences of an accident previously evalu-
ated; or

Create the ssibility of ) or different kind
of accident l any 1o Yy evaluated; or

Involve a significant reduction in a margin of
safety.

The NRC provided a illustrative examples to aid

-

+h rith 1 3 ‘o 14 . . Sl il £ o, 1 o
the public's underst 1g of the kinds o )ins that are

within cr outside ¢ he "no significant hazards

the 1983 amendment, ! h e Supr
-~

u
(1983), and the D.C rcuit, 706

. v . A ro ! - '
QS o Sddadaiue LIS DIV A LY




Although the NI ls not required to conduct a

rior adjudicatory hearing con demand, the NRC does publi

‘i

ederal Register notices of applications received each month

which, in the staff's view, involve no significant haza

considerations. 10 C.F.R. § 50.91; 48 Fed. Reg.

ﬁ
(April 6, 1983).° The notice summarizes the action proposed

by the utility and provides a preliminary assessment by the
NRC staff of whether the proposed amendment involves no
hazards consideration. Id.
Assessment indicates that the amendment involves no signifi-
cant hazards consideration, the notice also states that the
staff intends to issue the amendment without further review
significant hazards consideration guestion unless
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amendments were authorized by the NRC on December 9 and 23,
1983. The first set of amendments allowed use of new fuel
assemblies and core reconfiguration. The second set of
amendments modified operational limits to account for the
improved neutronic characteristics of the new fuel design,
to make the reactor more efficient, and to account for
operation with new steam generators. In addicion, the core
reconfiguration and operational limits were accomplished in
a manner consistent with the ongoing program to resolve for
Turkey Point a generic problem known as pressurized thermal

shock ('PTS").S

[Footnote Continued]

staff completed comprehensive safety and environmental
analyses. The plants are virtually identical pressurized
water reactors designed by Westinghouse. Because of their
similar design and operaticnal characteristics, FP&L often
seeks, and the NRC completes action on, amendments for both
reactors at thie same time.

5What is at issue in this case is the NRC's issuance of
specific no significant hazards consideration amendments,
not PTS and its potential significance to nuclear power
plants. Besides being irrelevant tc the issues before the
Court, appellants' apocalyptic description of the PTS
problem and its history is exaggerated, to say the least.
See, e.g., Appellants' Brief at 9-10. For example,
appellants' assertion that the Turkey Point "pressure vessel
is likely to crack from thermal shock if a minor malfunction
requires the use of standard emergency cooling procedures”
Appellants' Brief at 10 (emphasis added), is flatly wrong.
First, the Commission has zccncluded that none of the
pressure vessels for plants currently licensed to cperate
are sufficiently enbrittled at this time to pose PTS fears
now. Second, a PTS event cannot be the result of a "minor"
mishap. Several simultaneous and major failures would be
necessary to induce such an event.
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A conventional nuclear power reactor procduces heat
by the controlled nuclear fission of slightly enriched
uranium. The reactor fuel core is contained in a large
cylindrical shell, known as the pressure vessel. In this
reservoir, water is channelled around and through the
nuclear core to remove the large amount of heat generated by
the nuclear chain reaction. The fission products from the
chain reaction are largely confined in the zircalloy-clad
fuel rods mounted in an appropriate configuration in the
core. Neutrons released by the chain reaction are absorbed -
in the core, in the water surrounding the core, and in
structural materials including the pressure vessel itself.
It is essential that the pressure vessel and its associated
piping, known as the primary system, maintain their integri-
ty to assure continued coocling of the reactor core.

In pressurized water reactors ("PWR") such as the
Turkey Point units, the heated water from the primary system
passes through steam generators, where the heat is trans-
ferred to water circulating in the second;ry system.
Secondary system coolant water then turns to steam, which
ultimately turns a turbine that drives generators of elec-
tricity. For a typical PWR, the reactor vessel is tough
enough to withstand the high radiation environment and
temperature and pressure during the thi.cy to forty-year

service life. However, results from a reactor vessel

11



surveillance program indicated that certain older operating
PWRs were fabricated with materials that tend to lose some
of their toughness after comparatively short periods of
exposure to the neutrons created by the chain reaction.
This process is known as embrittlement, and principally
affects pressure vessel welds with copper or nickel content.
In the late-1970s, it was recognized that these
vessels could potentially experience¢ a phenomenon known as
pressurized thermal shock ("PTS"). If an embrittled reactor
vessel is subjected to abrupt reduction in temperature by
introduction of licrge volumes of cold water, while at the
same time the primary system pressure remains high, the
vessel is exposéa to severe stress and may approach its
limits of strength. This might happen, for example, if a
primary coolant pipe breaks, causing the emergency core
ccoling system to actuate, injecting a large volume of cocl
water into the reactor vessel when the system pressure is
high. In theory, the resulting severe temperature changes
and pressure in the system could cause an embrittled reactor
vessel to rupture, although an event of sufficient severity
to cause such a rupture has never occurred. The NRC staff
has concluded that as long as the fracture resistance of a
reactor vessel remains high, such over-cooling/high pressure

incidents will not cause vessel failurse.



The staff has encouraged utilities to find ways to
retard the embrittlement process so that pressure vessels
will be assured of retaining adequate strength throughout
the service life of the reactor. The NRC staff has decided
that the most immediately effective way to minimize
embrittlement and to extend the life of the pressure vessel
is to reduce the bombardment of fission neutrons, or "flux,"
at certain areas of the vessel wall.6 The program at Turkey
Point is aimed at reducing the flux at the peripheral weld
seams (welds in the middle of the vessel which are particu-
larly susceptible to embrittlement) and at producing more
uniform "fluence" ("fluence" is the flux absorbed over a
length of time) by the end of the service life of the plant.

The two sets of license amendments for Turkey
Point -- two groups of amendments for each unit -- were
consistent with these goals. By a letter dated June 3, 1983
and supplemented on November 16, 1983, FP&L asked permission

to begin the use of a new fuel design and configuration for

6Reducing the power level of a reactor =-- "derating" --
can also extend the calendar time of operation for a vessel.
However, performance is measured in "effective full power
years," the total amount of energy produced by the plant
during a given time period, such as a year or a plant
lifetime., The goal of the staff is to extend the number of
effective full power years by slowing the embrittlement
process and distributing the flux effects more uniformly in
the vessel.

13



Turkey Point Units 3 and 4. This fuel design is now being
used in most if not all Westinghouse PWRs, at least in part
because it increases the efficiency of the reactor.
Westinghouse has largely discontinued manufacture of the
previous design.

It should be recognized that the specific actions
authorized by the amendments, i.e., changes associated with
a reconfiguration of the reactor core, involved straight-
forward and thoroughly understood processes. In July 1983
the staff decided that, barring some new circumstance, the
reconfiguration amendments involved "no significant hazards
consideration"” because the fuel design itself was similar to
designs in use at other facilities, and because there were
no significant changes made in the overall safety of the
reactor under the standards in 10 C.F.R. § 50.92. This set
of amendments and proposed no significant hazards consid-
eration finding were noticed in the Federal Register,
offering interested persons thirty days in which to request
a hearing. 48 Fed. Reg. 33076, 33080 (July 20, 1%983) (J.A.
160, 162). No hearing request was received in response to

this notice, and the amendments were issued on December 9,
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1983 on a final finding that they involved "no significant
hazards consideration."7

The NRC staff's Safety Evaluation Report ("SER")
for the reconfiguration amendments provides a detailed
assessment of potential accidents and concludes that the
reconfiguration amendments do not present a substantial risk
to the public health and safety. Moreover, because the
amendments do not authorize any change in magnitude or type
of effluent release, nor any increase of power level, nor
any other erfect which would have a significant environ-
mental impact, the NRC staff concluded, pursuant to 10
C.F.R. § 51.5(d) (4), that no environmental impact statement
("EIS") or negative declaration and appraisal was required
in connection with these amendments. SER at 21-22. (J.A.
112, 113). 1In effect, the environmental impact of these
amendments is bounded by those impacts considered in the
evaluation done for the facility when operation was

ocriginally authorized.

‘NRC rules provide that a final "no significant hazards
consideration" finding need not be made unless a regquest for
a hearing is received. 1In this case, because the first set
of amendments had not issued, the staff, in its discretion,
chose to make the determinaticn on the first set as part of
its response to comments submitted by plaintiffs on the
second set of amendments. Aside from the other defects
assoc_aced with this appeal, this first set of aucndmeats
per se 1s not properly before the Court because appellants

[Footnute Continued]
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On August 19, 1983, FP&L proposed a second set of
amendments for Turkey Point -- again, one group for each
unit -- to change the cperational limits of the reactors,
accounting for the new fuel design's characteristics and
potential efficiencies, and for new steam generators. In

the Federal Register on October 7, 1983, the staff noticed

the application for the second set of amendments; it also
offered in that notic: its tentative finding of no
significant hazards consideration, the basis for that
finding, and an opportunity for hearing. 48 Fed. Reg.
45862. (J.A. 162). The staff noted that the second set of
amendments covered four types of changes: (1) an increase
to the hot channel limit, (2) an increase éo the total heat
flux peaking factor, (3) changes to the overpower tempera-
ture setpoints, and (4) changes to reflect new steam genera-
tors.

The first two changes permit portions of the
reactor core to be at a higher temperature than they were in
the preceding fuel cycle. In the October 7, 1983 Federal
Register notice, 48 Fed. Reg. at 45862, col. 2 (J.A. 162),
the staff concluded that the first two types cf changes, in

accord with example [vi] of "Changes Not Likely To Involve

[Footnote Continued)

failed to submit to the NRC a timely request for a hearing
on them.

16



Significant Hazards Considerations," 48 Fed. Reg. at 14870,
col. 3 (S.A. 12), were within the overall margins of safety
previously analyzed for the reactors, were to be balanced by
more restrictive limits in other areas, and thus were not
significant changes under 10 C.F.R. § 50.92.

The staff concluded that the third type of change,
which required more uniform temperatures and thus constitut-
ed a safety improvement, was:

similar to example [ii] of "Changes Not Likely To
Involve Significant Hazards Considerations": A change
that constitutes an additional limitation or control
not presently included in the technical specifications:
for example, a more stringent surveillance require-

ment .... The changes ... are all in the conservative
direction and constitute a more stringent limitation.

48 Fed. Reg. at 45862, col. 3 (October 7, 1983) (J.A. 162),
guoting 48 Fed. Reg. at 14870, col. 3 (April 6, 1983)
(S.A. 12).

The fourth change accounted for the use of new
steam generators which allow more secendary coolant to
contact the heated primary system water. The heat exchange
between the primary and the secondary systems occurs as
primary system water passes over pipes carrying seccndary
coolant. Over time these tubes sometimes dent or fracture,
and they need tc be pluagged or replaced. The old steam
generators were repaired and the damaged tubes replaced. Of

this fourth type of chance the staff concluded that:
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The deletion of the technical specifications relating
to the old steam generators is similar to example (v)
of "Changes Not Likely To Involve Significant Hazards
Considerations": Upon satisfactory completion of
construction in connection with an operating facili-
ty...relief [is] granted from an operating restriction
that was imposed because the construction was not yet
completed satisfactorily.

This is intended to involve [relaxation of] re-
strictions [imposed during construction] where it is
justified [when] construction has been completed satis-
factorily. The deletions requested are to remove the
restrictions placed on the use of the old steam genera-
tors with tubes plugged in excess of five (5) per-
cent....[Because the new steam generators function
satisfactorily], the restrictions placed oan the old
steam generators are no longer applicable....

48 Fed. Reg. at 45862, col. 3, 45863, col. 1 (Oct. 7, 1983)
(J.A. 162, 163), quoting 48 Fed. Reg. 14870, col. 3 (April
6, 1983) (S.A. 12).

In summary, the October 7, 1983 notice made clear
that the staff viewed this second set of amendments as con=-
tributing to the protection of the reactor against the
possibility of pressurized thermal shock, rather than as
raising significant new safety issues.

On November 4, appellants filed both a timely
request for a hearing and a number of comments on the second
set of amendments, the technical specificaticn changes.

On December 23, 1983, the NRC staff issued the
second set of amendments in a final "no significant hazards
consideration" finding sugported by a detailed SZX, and a

determination under 10 C.F.R. § 51.4(d) of no environmental

18
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SUMMARY OF ARGUMENT

Appellants have appealed from a District Court
order which dismissed their action. However, Appellants’
notice of appeal was filed 108 days after the entry of this
order. Because a notice of appeal must be filed within
sixty days of the order or judgment from which an appeal is
taken, and because this time limit is mandatory and juris-
dictional, this Court lacks jurisdiction to hear the appeal.

Assuming that this Court determines that it has
jurisdiction to review this appeal, the lower court was
correct to dismiss the complaint for lack of District Court
jurisdiction. Section 189(b) of the Atomic Energy Act of
1954, as amended, 42 U.S.C. §2239(b), in conjunction with 28
U.S.C. §2342(4), provides that proceedings conducted under
section 189(a), 42 U.E.C. §2239(a), shall be reviewed
exclusively in the courts of appeals. Secti.n 189(a)
specifically addresses the NRC actions which are at issue in
this case. The actions at issue are the NRC's amendment of
licenses, and the NRC's determination that the amendments
involved no significant hazards consideration, both actions

which are specifically listed in section 189(a).

[Footnote Continued]

aspect of safety analyses usually do not affect the overall
conclusions because of this conservative approach.

20



Accordingly, the District Court properly held that section
189(b), in conjunction with 28 U.S.C. §2342(4), makes the
amendments at issue reviewable solely in the courts of

appeals.

Moreover, the District Court did not err in

failing to transfer appellants' action to this Court pursu-
ant to 28 U.S.C. §1631. The standard of review for such a
claim is whether the District Court abused its discretion.
There can be no such abuse of discretion in this case
because appellants never requested that the District Court
transfer this matter. Indeed, appellants are barred from
raising this issue on appeal, because they failed to raise
it below. .

Finally, if this Court reaches the merits of the
underlying substantive matter at issue in this case, it
should defer to the technical expertise of the NRC. The NRC
staff's determination that the Turkey Point license amend-
ments at issue involved no significant hazards consideration
has a substantial basis in fact and should be upheld.
Indeed, appellants attack fails to suggest how this deter-
mination is even arguably in error. Rather, they launch a
confusing attack on the general issue of pressurized thermal
shock and ignore the only issue on review, i.e., whether the
amendments at lil-sue raise significant, new, unreviewed

safety issues.




ARGUMENT

This Court Does Not Have Jurisdiction Over This Appeal
Because Appellants Failed To Notice Their Appeal Within
Sixty Days Of Entry Of The District Court Judgment
Dismissing Their Action

Before addressing the jurisdictional and
substantive arguments that were before the District Court,
this Court must first determine whether it has jurisdiction
over this appeal. By motion of November 5, 1984, federal
appellees asked this Court to dismiss this appe 1 for lack
of jurisdiction. That motion was denied without prejudice
on December 19, 1984, We reassert and incorporate that
motion at this time, and we briefly review those
jurisdictional arguments here.

The federal defendants moved to dismiss
appellants' District Court action on the ground that
challenges to NRC license amendments are to be heard only in
the courts of appeals. The District Court subsequently
issued an order which, "for the reasons set forth in the
accompanying Memorandum Opinion ..." granted appellees'
motion and ordered "that the action be and is dismissed."
(J.A. 148). This order was filed and entered on the docket
sheet by the clerk of the District Court on April 27, 1984,
(TJ.A. 148). Not until May 4, 1924, however, did the
District Court issue the "accompanying Memorandum Opinion"

referred to in the April 27 Order. Center for Nuclear
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Responsibility v. NRC, 586 F. Supp. 579 (D.D.C. 1984). The

May 4 Opinion set forth the District Court's reasons for
having earlier dismissed the complaint. In addition to
correctly holding that it had no jurisdiction, however, the
lower court unnecessarily and erroneously stated in dictum
that the Commission's regulations never required the
preparation of a Supplemental Environmental Impact
Statement. Id., 586 F. Supp. at 581.

On May 14, 1984, the federal defendants filed a
Motion to Clarify Opinion which asked the District Court to
delete the erroneous and unnecessary dictum from its May 4
Opinion. Obviously, the federal defendants' motion did not
seek to disturb in any way the District Court's April 27
Order which dismissed plaintiffs' action. The District
Court granted this clarification motion on June 12, 1984,
ncting that since the plaintiffs had not responded, "the
motion is deemed conceded under Local Rule I-9(d)." (J.A.
156).

On August 13, 1984, plaintiffs filed a Notice of
Appeal. This notice purports to appeal "from the final
order dismissing plaintiffs' complaint for want of subject
matter jurisdiction entered in this action on June 12,
1984." It is apparent, however, that appellants are appeal-
ing the April 27 Order, for that is the District Court

judgment for defendants which dismissed plaintiffs'

23



complaint for lack of jurisdiction. This appeal does not
and could not lie from the District Court's June 12
clarifying opinion, which merely deleted a portion of its
May 4 Opinion which was unnecessary to the District Court's
reasons for dismissing the action on April 27.

The procedures for appealing from judgments of
district courts are specifically prescribed by Rule 4 of the
Federal Rules of Appellate Procadure. As relevant to this
litigation, Rule 4(a) (1) provides that a notice of appeal
must be filed within sixty days "after the date of entry of
the judgment or order appealed from ...." Because the time
limits provided in Rule 4(a) (1) are mandatory and jurisdic-
tional, failure to file a timely notice of appeal deprives a
court of appeals of jurisdiction to hear the appeal. See

Browder v. Director, Department of Corrections of Illinois,

434 U.S. 257, 264 (1978); Criggs v. Provident Consumer

Discount Co., 459 U.S. 56 (1983).

In this case that 60-day period must run from
April 27, 1984, the date of entry of the District Court's
order, or judgment, which dismissed this case. Thus, the
time within which appellants could note their appeal expired
June 26, 1984, Their August 13 notice, filed 108 days after
the judgment dismissing their complaint, was 48 days out of
time. Because it was filed late, this Court lacks

jurisdiction over appellants' appeal.
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motion which tolled the time within which this appeal could
be noted. However, both necessary prerequisites to such an
argument are absent in this case.

First, and foremost, the District Court's May 4
Opinion is not a judgment. It does not meet the specific,
mechanical requirements of Rule 58 =-- it is not a "separate
document” dismissing this case. Additionally, a court's
"opinion does not constitute its judgment." See 6A Moore
9 58.02; 11 Wright and Miller, Federal Praéticc and

Procedure § 2785. Cf., Chevron, USA, Inc. v. Natural

Resources Defense Council, Inc., vu.S. , 104 S, Ct.

2778, 2781, (1984) ("... [tlhis Court reviews judgments, not
opinions ..."). Rule 58 clearly requires a court's judguent
to be separate from its opinion. Although Rule 58 is
formalistic, and must be applied mechanically, commenters
have noted that "something like this was needed to make
certain when the judgment becomes effective" for purposes of
appeal and post-judgment motions. 6A Moore 9 58.04 ([4-1],

guoted with approval in United States v. Indrelunas, 411
U.S8. 216, 220-22 (1973).

Moreover, the Advisory Committee comments on the
1963 amendment to Rule 58 also make this point in unmistak-
able terms:

The amended rule eliminates ... uncertainties by
requiring that there be a judgment set out on a sepa~-

rate document -- distinct from any opinion or

26



memorandum =-- which provides the basis for the entry of
the judgment.

Id. (Emphasis added).

Thus, it is clear that the District Court's May 4
Opinion cannot be the judgment upon which this appeal is
based, nor can it be a judgment for purposes of determining
the timeliness of a Rule 59 motion which would have extended
the time for filing this appeal.

Second, even if the May 4 opinion were somehow
found to be a judgment, the motion to clarify opinion wase
not the type of motion which could postpone the deadline for
£iling the notice of appeal, i.e., one of those listed in
Rule 4(a) (4) of the Federal Rules of Appellate Procedure.

It was instead a motion under Rule 60(b) (1) of the Federal
Rules of Civil Procedure to correct a mistake in the opinion
which otherwise would need to be corrected on appeal. This
is a proper motion in this Circuit. See D.C, Federation of
Civic Assns. v. Volpe, 520 F.24 451, 453 (D.C. Cir. 1975).

See also, 7 Moore 1 60.22(3].

It would be unreasonable to rule that the Motion
to Clarify Opinion was a Rule 59(e) motion to alter or amend
a judgment. The April 27 Order of the District Court was
entirely favorable to the federal defendants. It provided
all of the relief requested in the federal defendants'
motion to dismiss the complaint. It would be 1llogical to

treat a motion for clarification of an opinion, filed by the
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prevailing party, as a motion to alter or amend a judgment,
since the prevailing party would have nc reason to reqguest a
modification of a judgment in its favor.

For all of the above reasons, and as more fully
explained in our November 5, 1984 motion, this appeal should

be dismissed for lack of jurisdiction.

II. The District Court Correctly Held That It Lacked
Jurisdiction To Review The NRC Licensing Actions At
Issue In This Case

If this Court determines, contrary to Argument I,
supra, that it has jurisdiction over this appeal, it must
then review the lower court's decision that the District
Court lacks jurisdiction to review the NRC license
amendments complained of here.

In section 189(b) of the Atomic Energy Act,
Congress directed that "[a]lny final order entered in any
proceeding of the kind specified in [section 189(a)] shall
be subject to judicial review in the manner prescribed in
the Act of December 29, 1950, as amended (ch. 1189, 64 Stat.
1129) ...", more commonly known as the Hobbs Act. 42 U.S.C.
§ 2239(b), see 28 U.S5.C. §§ 2341-51. Under 28 U,S.C.

§ 2342(4), a "court of appeals ... has exclusive
juriediction to enjoin, set aside, suspend (in whole or in
part), or to determine the validity ot ... all final orders

of the [Nuclear Regulatory] Commission made reviewable by

28



section 2239 of Title 42." Vermont Yankee v. Natural

Resources Defense Council, Inc., 435 U.S. 519 (1978)

(hereafter cited as "Vermont Yankee"). Among the final

orders contemplated in Section 189(a) are both: (1) orders
in a "proceeding [for the] ... amending of any license,"
42 U.S5.C. § 2239(a)(1); and (2) "a determination by the
Commission that [an] amendment involves no significant
hazards consideration ..."42 U.S8.C. § 2239(a)(2). (S.A. 4).

By the terms of the statute itself, the judicial
review directives in section 189(b) apply to all of the
different types of section 189(a) proceedings. So long as
the actions are final, section 189(b) provides that the
courts of appeals shall have exclusive jurisdiction to
review all such determinations. On this basis, the District
Court correctly dismissed the complaint challenging both the
license amendments and the "no significant hazards consid-
eration" determinations.

Appellants asserted before the District Court, and
they assert here, that this Circuit's Lorion decision
controls this case, and requires the District Court to

exercise its jurisdiction. Lorion v. NRC, 712 F.2d 1472

(D.C. Cir. 1983), cert. granted, 104 S. Ct. 1676 (1)84)

(argued on October 29, 1984, decision pending). Even if its
outcome in the Supreme Court is contrary to federal

appellees' position, Lorion is not dispositive here.



In Lorion, this Court decided that NRC decisions
to deny requests to take enforcement action under
10 Q.F.R. § 2,206 ("2.206") were no. final orders entered in
"proceedings” of the kind specified in section 189(a). The
Court concluded that such 2.206 decisions were final actions
on "requests for proceedings" but were not "proceedings"
themselves. Therefore, according to the Lorion Court,
subject matter jurisdiction over this sort of 2.206 decision
is not governed by the special appellate review format
described above, but rather is controlled by the general
federal question jurisdiction statute, 28 U.S.C. § 1331.

Even if upheld by the Supreme Court, Lorion is
distinguirshable from the instant case. The Lorion court was
only concerned about whether denial of a 2.206 request for
NRC enforcement action was a proceedinrg under section
1289(a) (1). Unlike a 2.206 proceeding, a Commission
proceeding to make a "no significant hazards consideration”
determination is explicitly specified in Section 189(a) (2)
and ther;fore is clearly included in the judicial review
provisions of section 189(b). Under the special review

statute, judicial review should proceed in the court of

appeall.9 San Luis Obispo Mothers for Peace v. Hendrie, 502

gThat appellants have raised claims under the National

[Footnote Continued]



F.Supp. 408, 411-12 (D.D.C. 1980). See City of West Chicago

v. Nuclear Regulatory Commission, 542 F.Supp. 13, 15 (N.D.

Ill. 1982), aff'd, 701 F.2d4 632 (7th Cir. 1983).

It is well settled that where Congress has spec-
ified a particular forum for review of agency action, the
congressional choice of forum is exclusive. Whitney

Mational Bank v. Bank of New Orleans, 379 U.S. 411, 419-20

(1965); Investment Company Institute v. Board of Governors,

551 F.24 1270, 1279 (D.C. Cir. 1977); 16 Wright, Miller,
Cooper and Gressman, Federal Practice and Procedure: Juris-
diction, § 3943 (1977). Similarly, although there is a
presumption that agency action is subject to judicial
review, it is presumptively subject to review in either a
district court or a court of appeals, but not both.

Investment Company Institute, 551 F.2d at 1279-80; Sun

Enterprises v, Train, 532 F.24 280, 287 (24 Cir. 197%).

"[W]lhere it is unclear whether review jurisdiction is in the

[Footnote Continued)

Environmental Policy Act ("NEPA"), 42 U.S.C. §§ 4321-61,
does not affect this determination. Where NEPA claims are
raised in the context of a challenge to a final NRC
licensing action, judicial review lies in a court of
appeals. Vermont Yankee, supra, 435 U.S. at 526-27;
Susgquehanna Valley Alliance v. Three Mile Island Reactor,
€10 P,2d 231, 230-42 (324 Cir. 1980), cert, denied, 440 0,8,
1096 (1981). Jurisdiction to review all issues related to
these actions should proceed only in a court of appeals.

%s; City of Rochester v. Bond, 603 F.2d 927 (D.C. Cir.
9).

31



district court or the court of appeals the ambiguity is

resolved in favor of the latter..." Denberg v. U.S.R.R.

Retirement Bd., 696 F.2d 1193, 1197 (7th Cir. 1983), citing

Rockford League of Women Voters v. Nuclear Regulatory

Commission, 679 F.2d 1218 (7th Cir. 1982).:

Placing review of final NRC actions on license
amendments and associated findings exclusively in a court of
appeals gives appellants all necessary legal remedies, while
avoiding the inefficiency of bifurcated review. The courts
of appeals have the authority to determine the adequacy of
the environmental and safety record in support of the
amendments, the propriety of the "no significant hazards
consideration” findings, and the adequacy of NRC's actions

on appellants' comments.lo

1oThe NRC has already examined all technical issues
raised in appellants' comments to the agency, even though
appellants did not file a timely request for hearing on the
first set of amendments. Further, an NRC Licensing Board is
currently reviewing appellants' claims on the merits of the
second set of amendments. Thus, that heavting process holds
out the prospect of at least partial relief on the entire
case. 1In addition, if appellants have other concerns “ayond
those so far addresced to this Court, the District Court, or
to the NRC (such as, for example, the general concerns about
PTS which fill their brief but are irrelevant to this case),
the 2.206 process is also available to assure that the
agency develops a full factual record for judicial review,
avoiding the prospect that the resources of this or some
other court would be prematurely expended, Appellants
should exhaust NRC remedies before seeking judicial review.
McKart v. United States, 395 U.S. 185, 193 (1969); Simmons

[Footnote Continued)
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was under no cobligation

transfer the case in the absence

Nor can it be said to have

scretion when it failed to guess the relief

would have preferred but never sought.
Appellants cannot be permitted to reshape their
dirit moves them at succeeding
They can

sed on arguments
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however,

™~

conclude that the District

on in denying transfer when that regu
esented to the District Court. It was appellants
burden to establish that transfer was in the interest of

utboard Marine Corp. v. Pezetel, 461 F, Supp

1978) (party seeking transfer under 28
§ 1406 (a) has burden to show that such transfer is
&2

n the interest of justice"). By failing to raise the

issue in any of their papers filed with the District Court,

they also failed to carry that burden. Certainly, the
Y Yy

District Court cannot be faulted for failing to find

Nerd -1 ey ol W s ' - I3 -
avirom, supra, now-Chief Judge Robinson

11

ationale behind this well-established rule:

In our jurisprudential system, trial and appellate
processes are synchrornized in contemplation that review
will normally be confined to matters appropriately
submitted for determination in the court of first
resort. Questions not properly raised and preserved
during the proceedings under examination, and points
not asserted with sufficient precision to indicate
distinctly the party's thesis, will normally be spurned
on appeal. Canons of this tenor reflect, not obeisance
to ritual, but "considerations of fairness to the court
and the parties and of the public interest in bringing
litigation to an end after fair cpportunity has been
afforded to present all iesues of law

at 321-22, quoting Uni | S > Atkinson, 297

» 159 (1936),




available them at

The NRC Staff Correctly Found That 1€ mend To
The Tuckey Point Operating License
Sicnificant Hazards Considerations

If, contrary to Argument I, supra, this Court
finds that it has jurisdiction over this appeal and if it
decides, contrary to Argument II, supra, that the District
Court has jurisdiction over the challenge to NRC acti
raised by the appellants, this case mus

District Court for further proceedings. On the other
hand, if this Court assumes jJurisdiction over this appeal,
affirms the District Court's finding that it lacks
jurisdiction over this action, but then determines that the
the case “0o t i

Court (contrary to Argument III, supra) then, and only then,

may it be necessary for the Court to reach the merits of the

.
I‘Contrary to appellants' assertions, such review would
be subject to the well-established APA principle that an
informal agency decision (such as the NRC "no significant
hazards consideration” decision) must be upheld unless it

- s W ol d &y ey smrnaed md mre o aw s . - 34 N e o o
wao Kivaevadas Y ElprAAVvAVUDS T L A - - MAdSvabC el o

otherwlse not in accordance with law." 5 U.S5.C. § 706(2) (A).
See, e.g., Vermont Yankee, 435 U.S. at 549,




substantive issu in B! " There is only

one

substantive

reviewable at this time: he N aff nding that the
second set of amendments at issue involves no significant

14
hazards consideration.

13The appellants argue that even if this Court affirms

Judge Penn's jurisdictional analysis and concludes that the
Court of Appeals has exclusive jurisdiction to review the
NRC orders at issue, the Court must then transfer the case
back to the district court "for a determination of the
disputed facts." Argument I. E. of Appellants' Brief. To
support this argument they rely on language in 28 U.S.C.

§ 2347(b) (3) of the Hobbs Act to the effect that a case must
be transferred to a district court when "a genuine issue of
material fact is presented."” However, no such transfer is
required here. The issue before this Court on reviewing the
merits of the Commission's no significant hazards
consideration determination would be whether the
administrative record supports the decision. Citizens to
Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971).
There is no factual issue with regard to what constitutes
the record. Thus there is no need for the district court's
evidentiary capabilities. "[Tlhe focal point for judicial
review should be the record already in existence, not some
new record made initially in the reviewing courc." Camp v,
Pitts, 411 U.S. 138, 142 (1972). Thus the transfer that
appellants contemplate is not only unnecessary, it is also
flatly precluded. If the Court finds the agency record
inadequate to support the decision, a remand to the HNR
rather than discovery in the district court is the
appropriate remedy. Deukmejian v. NRC, 751 F.2d 1287 (D.C.
Cir. 1984).

-

4
“The no significant hazards consideration finding on
the first set of amendments is not before the Court because
appellants did not file comments within 30 days on the
proposed finding for those amendments, 10 C.F.R.

€ EN a1 fa) (2) Mhiyve armmal lante A+4A mnAae mryAarnarliao avikaites
-l § - - slidS appellants <« 0T pProper.y =i adUST

thelr ddiilnistra CivVe L‘C;--Lulcb witil fedarda CO Clle +4dLSC set

of amendments. Even absent this fatal flaw, appellants'

[Footnote Continued)




Appellants have given the Court absolutely nn
reason why the NRC's no significant hazards consideration
finding should not be affirmed. Indeed, rather than addtgss
the only substantive question before the Court, i.e.,
whether the Commission alused its discretion in finding that
the change in reactor core configuration at Turkey Point
involves no significant hazards consideration, appellants
expand at length on their view that reactor pressure vessel
embrittlement and pressurized thermal shock are "serious
safety issues." Appellants' Brief, Argument IIA. The
Commission has never claimed otherwise. All that the
Commission has determined is that the license amendments
challenged by the appellants involve no significant hazards

consideration.15

[Footnote Continued]

arguments on both sets of amendments are defective for the
reasons discussed herein.

15Appellants are free to argue in a 10 C.F.R. § 2.206
petition to the NRC that more should be done to address the
PTS icssue as it affects Turkey Point, but that is a guestion
which goes well beyond whether the particular amendment at
issue here has been properly issued prior to an agency
hearing. It is only with regard to the latter guesticn that
the Commission has reached a reviewable decision.
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For the reasons given below, that determination
was fully in accordance with the facts and NRC regulaticns.
It should be affirmed.’®

In this case the staff performed an evaluation of
the amendments, and reached its no significant hazards
consideration findings (J.A. 108-112) by using both the
section 50.92(c) criteria and the examples in the preamble
to the rule. See 48 Fed. Reg. at 14870 (S.A. 12). In their
effort to turn this case into a review of PTS, appellants
ignore the narrow question before the Court: the substance
of the amendment at issue, the staff's SER on which the
determination is based, the section 50.92(c) standards and
examples which ha;e been applied, and the NRC's attempts to
faithfully carry out congressional iytent to "devel-
op...standards that to the maximum extent practicable, draw
a clear distinction between amendments that involve a

significant hazards consideration and those [that do not]."

S. Rep. No. 113, 97th Cong., lst Sess. at 15, reprinted in

1982 U.S. Code Cong. & Admin. News 3592, 3607. These

16The appellants may attempt to challenge the substance
of the amendments themselves in a hearing before the NRC --
indeed, they are doing so right now =-- but in accordance
with Section 189(a) and the regulatory scheme based on it,
those amendments may 9o into effect while the hearing is
pending. This effectiveness is en*tirely reascnable fcr a
license amendment that involves nn significant hazaras
consideration. It is precisely what Congress intended.
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standards, as applied to the Turkey Point amendments,
establish that the changes to the reactor core present no

significant hazards consideration.17

That finding should be
affirmed.

It is in this kind of highly technical area
involving assessments by the agency of probabilities of
accidents, margins of safety, and accident sequences, that

the Court's deference to the NRC should reach its zenith.

See Carstens v. NRC, 742 F.2d4 1546, 1557 (D.C. Cir. 1984),

guoting Baltimore Cas & Elec. Co. v. Natural Resources

Defense Council, 462 U.S. 87, 103 S. Ct. 2246 (1983).

"'Particularly when we consider a purely factual question
within the area of competence of an administrative agency
created by Congress, and when resolution of that question
depends on "engineering and scientific" considerations, we

recognize the relevant agency's technical expertise and

17'rhe safety and environmental merits of the amendments
-- as opposed to whether they involve no significant hazards
considerations -- are not before the Court at this time.
They are being reviewed in an ongoing Licensing Board
proceeding on the second set of amendments. Appellants have
presented no arguments on the merits of the amendments, and,
in any case, the exhaustion doctrine should preclude
judicial consideration of the merits of those amendments at
this time. These ongoing hearings will give appellants the
opportunity to attempt to show that the amendments raise
important safety or envirconmental issues which have not been
adequately resolved by the NRC staff. 1If this shewing can
be made then the NRC Licensing Board is authorized to order
revocation of the amendments.
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experience, and defer to its analysis unless it is without

substantial basis in fact.'" 1Id., 742 F.2d at 1557, note

17, quoting Federal Power Commission v. Florida Power &

Light Company, 404 U.S. 453, 463 (1972) !emphlasis added).

There is a "substantial basis in fact" for the
NRC's no significant hazards consideration decisions on the
Turkey Point amendments, as discussed in the SERs (J.A. 92,
125). The amendments do not increase the probability of an
accident previously evaluated; they do not create the
possibility of a type of accident different from those
already evaluated; and they do not significantly decrease
any margin of safety. Appellants do not address, much less

18

attack, the bases for these findings. Thus this Court

should uphold those decisions.

18The Appellants' NEPA argument (Appellants' Brief,
Argument III), founders on the same misconception that
vitiates their Atomic Energy Act claims. The staff found
that the amendments had no significant environmental impacts
because they increased neither effluents nor reactor power
output, and thus that nc SEIS was necessary. SER of
December 9, 1983 at 21-22; SER of December 23, 1983 at 13-14
(J.A.112-113; 137-138). This accorded with 10 C.F.R.
§ 51.5(b) (2). The NRC has met all NEPA requirements with
respect to the Turkey Point amendments, and that is all that
could properly be at issue here. If the appell:znts see the
PTS problem as a circumstance requiring additional
environmental analysis at Turkey Point, they may petition
the NRC for such action. 10 C.F.R. § 2.206.
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It is apparent that what appellants really seek is
to litigate whether, in view of PTS, the Turkey Point
reactors should be operating at all. Thus, they ignore the
operative staff documents on the amendments. But it was
never the intention of Congress to allow the use of hearing
rights on amendments to reopen hearings on the original

operating licenses.19 Appellants' approach would mean that

every license amendment proposed, no matter how innocucus
itself, would open up relitigation of every conceivable
safety issue toc which the amendment might be related. This
Court rejected a similar reading of the Atomic Energy Act in

Bellotti v. NRC, 725 F.2d 1380 (D.C. Cir. 1983).

For the foregoing reasons, if the Court reaches
the underlying substantive issue in this case, the Court
should find that the NRC's no significant hazards

consideration finding was entirely proper.

19The intent was to require prior hearings only on
amendments which, in and of themselves, raised significant,
new and unreviewed safety issues. What appellants actually
seek in this case is review of a pre-existing problem,
regardless of the inherent implications of the amendments
themselves.
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CONCLUSION

For the foregoing reasons, appellants' appeal
against federal appellees should be dismissed.

Respectfully submitted,
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A.

42 U.S.C.

§ 2239. Hearings and judicial review

(aX1) In any proceeding under this chapter,
for the granting. suspending. revoking, or
amending of any license or construction permit,
or application to transfer control, and in any
proceeding for the issuance or modification of
rules and regulations dealing with the activities
of licensees, and in any proceeding for the pay-
ment of compensation, an award or royalties
under sections 2183, 2187, 2236(c) or 2238 of
this title, the Commission shall grant a hearing
upon the request of any person whose interest
may be affected by the proceeding, and shall
sdmit any such person &s & party to such pro-
ceeding. The Commission shall hold a hearing
after thirty days' notice and publication once In
the Federal Register, on each application under
section 2133 or 2134(b) of this title for a con-
struction permit for a facility, and on any appli-
eation under section 2134(c) of this title for a
construction permit for a testing facility. In
cases where such a construction permit hss
been issued following the hoiding of such a
hearing. the Commission may, in the absence of
s request therefor by any person whose interest
may be affected, issue an operating license or
an amendment to a construction permit or an
amendment to an operating license without a
hearing. but upon thirty days' notice and publi-
cation once in the Federal Register of its intent
to do so. The Commission may dispense with
such thirty days’ notice and publication with
respect to any application for an amendment to
& construction permit or an amendment Lo an
operating license upon a determination by the
Commission that the amendment involves no
significant hazards consideration.

(2XA) The Commission may issue and make
immediately effective any amendment Lo an op-
erating license, upon a determination by the
Commission that such amendment involves no
significant hazards consideration, notwith-
standing the pendency before the Commission
of a request for a hearing from any person.
Such amendment may be issued and made im-
mediately effective in advance of the holding
and completion of any required hearing. In de-
termining under this section ‘whether such
amendment involves no significant hazards con-
sideration, the Commission shall consult with
the State in which the facility involved is locat-
ed. In all other respects such amendment shall
meet the requirements of this chapter.

(B) The Commission shall periodically (but
not less frequently than once every thirty days)
publish notice of any amendments issued, or
proposed to be ssued. as provided in subpara-
graph (A). Eact such notice shall include all
amendments is-ued, or proposed to be issued.
since the date ) publication of the last such
periodic notic.. Such notice shall, with respect
to each amer.dment or proposed amendment (i)
{dentify th- facility involved; and (ii) provide a
brief description of such amendment. Nothing
in this subsection shall be construed to delay
the effective date of any amendment.

(C) The Commission shall, during the ninety-
day period following the effective date of this
paragraph, promulgate regulations establishing

Statutes

§ 2239 (1982)

amendment Lo an operating license involves no
significant hazards consideration. (i) criteria
for providing or. in emergency situations. dis.
pensing with prior notice and reasonable oppor-
tunity for public comment on any such deter.
mination, which criteria shall take into account
the exigency of the need for the amendment in.
volved; and (iil) procedures for consultation on
any such determination with the State iIn
which the facility involved is located.

(b) Any final order entered in any proceeding
of the kind specified in subsection (a) of this
section shall be subject to judicial review in the
manner prescribed in chapter 158 of title 28
and to the provisions of chapter 7 of title 5.



28 U.S.C. § 2342 (1982)

§ 2342, Jurisdiction of court of appeals

The court of appeals (other than the United
States Court of Appeals for the Federal Cir-
cuit) has exclusive jurisdiction to enjoin, set
aside, suspend (in whole or in part), or to deter-
mine the validity of —

(1) all final orders of the Federal Communi-
cation Commission made reviewable by sec-
tion 402(a) of title 47;

(2) all final orders of the Secretary of Agri-
culture made under chapters ® and 20A of
title 7, except orders issued under sections
210(e), 217a, and 4909g(a) of title 7;

(3) such final orders of the Federal! Mari-
time Commission or the Maritime Adminis-
tration entered under chapters 23 and 23A of
title 46 as are subject to judicial review under
section 830 of title 46;

(4) all final orders of the Atomic Energy
Commission made reviewable by section 2239
of title 42; and

(5) all rules, regulations, or final orders of
the Interstate Commerce Commission made
reviewable by section 2321 of this title and all
final orders of such Commission made re-
viewable under section 11901(1X2) of title 4.
United States Code. :

Jurisdiction is invoked by filing a petition as
provided by section 2344 of this title.



28 U.S.C. § 1631 (1982)

Bec.
1631. Tranafer to cure want of jurisdiction.

81631, Transfer to cure want of jurisdiction

Whengver & civil action is flled in a court as
defined in section 610 of this title or an appeal,
including a petition for review of administrative
action, is noticed for or filed with such a couri
and that court finds that there is a want of ju-
risdiction, the court shall, if it is in the interest
of justice, transfer such action or appeal to any
other such court in which the action or appeal
could have been brought at the time it was flled



28 U.S.C.

§ 2347, Petitions to review; proceeding

(a) Unless determined on & motion to dismiss,
petitions to review orders reviewable under this
chapter are heard in the court of appeals on
the record of the plesdings, evidence adduced
and piv-eedings before the agency, when the
agency nas held a hearing whether or not re-
Quired to do so by law.

(b) When the agency has not heid & hearing
before taking the action of which review is
sought by the petition. the court of appeals
shall determine whether a hearing is required
by law. After that determination, the court

(1) remand the proceedings to the agency to
hoid a hearing, when a hearing is required by
law;

(2) pass on the issues presented, when a
hearing is not recuired by law and it appears
from the pleadings and affidavits filed by the
parties that no genuine issue of material fact
is presented; or

(3) transfer the proceedings to s district
court for the district in which the petitioner
resides or has itz principal office for a hearing
and determination as if the proceedings were
originally initiated in the district court, when
& hearing is not required by law and a genu-
ine issue of material fact is presented The
procedure in these cases in the district court

§ 2347 (1982)

is governed by the Federal Rules of Civil Pro
cedure.

(e)Ifapartyton g Lo review applies
to the court of appeals in which the proceeding
is pending for leave to adduce additional evi.
dence and shows to the satisfaction of the coun
that—

(1) the additional evidence is material; and
(2) there were reasonable grounds for fal.
ure to adduce the evidence before the agency,

the court may order the additional cvidence
and any counterevidence the opposite party de-
sires to offer to be taken by the agency. The
sgency may modify its findings of fact, or make
pew findings. by reason of the additional evi.
dence 0 taken, and may modify or set aside i
order, and shall fle in the court the additional
evidence, th* modified findings or new findings
and the modiiicd order or the order setting
aside the original order.
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B.

Miscellaneous Documents

Notice of Request for First License

Amendment

L Background

Pursuant to Public Law (Pub. L) 97~
Commiseion

415, the Nucleas
(MW?MQN
regular monthly nolice. Pub. L. 7418

revised section 189 of the Atomic Eosrgy

Act of 1954, as amended (the Act). to
require the Commission to publish.
notice of any smendments issued. oz

proposed to be issved. under & new
provision of section 180 of the Act. This
provision grants the Commission the
autority to issue and make immediately
effective any amendmeni to an
operating license upon a determination
by the Commission that such
amendment involves no significant
hazards consideration. notwithstanding
the pendency before the Commission of
a request for a hearing from any person

This monthly notice includes al!
amendment issued. or proposed to be
issued. since the date of publication of
the last monthly notice which was
published on june 22, 1983 (48 FR 28578
28583) through July 12, 1982

Notice of Consideration of issnance of
Amend ent te Facility Operating
License and Proposed No Significamt
Hazards Consideration Determination
and Opportunity for Hearing

The Commission has made a proposed
determination that the following
amendment requests involve no
significant hazards consideration. Under
the Commission’s regulations in 10 CFR
50.82, this means that operation of the
facility in accordance with the proposed
amendments would not (1) involve a
significant incresss Ls the probability or
consequences of an accident previously
evaluated: or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated: or (3)
involve a significant reduction in s
margin of safety. The basis for this
proposed determination for each
amendment request is shown Lelow.

The Commission Is seeking public
comments on this
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determinations The Commission will not
normally make a final determination
unless it receives a request for a
bearing, .

Comments should be addressed to the
Secretary of the Commission. U.S.
Nuclear Regulatory Commission.
Washington, D.C. 20555, Attn: Docketing
and Service Branch. g

By August 22, 1983, the licensee may
file a request for a hearing with respect
to issuance of L:¢ amendment to the
subject facili.y opersting license and
any person whoae interest may be -
affected by this proceeding and who
wishes to participate as & party in the
ing must file & written petition
for leave to intervene. Request for a
hearing and petitions for leave to

interveae shall be filed in accordance
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with the Commission's "Rules of
Practice for Domestic Licensing
Proceedings” in 10 CFR Part 2. li a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board. designated
b{ the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition anc the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10CFR § 2714, 0

etition for leave to intervene shall set

with particularity the interest of

the petitioner in the proceeding. and
how that interest may be affected by the
results of the proceeding. The petition
should specifi ally explain the reasons
why intervent in should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made a party to the proceeding: (2) the
nature and extent of the petitioner's
property. financial, or other interest in
the proceeding: and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner's interest. The petition should
also indentify the specific aspect(s) of
the subject matter of the proceeding as
to which petitioner wishes to intervene.
Any person who has filed & petition for
leave to intervene or who has been
admitted as a party may amend the
petition withou! requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding. but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proteeding, & petitioner
shall file & supplement to the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the bases for
each contention set forth with
‘reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendment under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect o at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become

es to the proceeding. subject to any
ilztions in the order granting leave to
intervene, and have the opportunity to
icipate fully in the conduct of the
including the opportunity to
present svidence and cross-examine
withesses.

If & bearing is requested. the
Commission will make a final
determination on the issue of no
significant bazards consideration. The
final determination will serve to decide
when the hearing is held.

If The final determination is that the
amendment request involves no
significant hazards consideration. the
Commission may {ssue the amendment
and make it immediately effective,
potwithstanding the request for a
bearing. Any bearing held would take ~
place after issuance of the amendment.

If the final determination is that the
amendment involves a significant
bazards consideration. any hearing held
would take place before the issuance of
any amendment. :

. Normally. the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
$o act in a timely way would result, for
example, in derating or shutdown of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards considerstion. The
final determination will consider all

blic and State comments received

fore action is taken. Should the
Commission take this action, it will
znbliuh a notice of issuance and provide

r opportunity for a bearing after
issuance. The Commission expects that
the need to take this action will occur
very infrequently.

A request for a hearing or a pefition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Wasbhington, D.C. 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document Room, 1717 H Street, NW.,
Washington. D.C., by the above date.
Where petitions are filed during the last
ten (10) days of the notice period. it is
requested that the petitioner promptly so
inform the Commission by a toll-free
telephone call to Western Union at (800)
$25-8000 (in Missouri (800) 342-8700).

' The Western Union operator should be

given Datagram Identification Number
3737 and the following meesage
sddressed to (Branch Chief): petitioner’s
pname and telephone number: date
petition was mailed: plant name: and
publication date and page number of
this Federal Register notice. A copy of
the petition should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission. Washington,

D.C. 20555, and to the sttorney for the
licensee.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for nru? will not be entertaine
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner hes made a
substantial showing of good cause for
the granting of e late petition and/or
request. That determination will be
based upon a balancing of the factors
specified (n 10 CFR 2.714(a)(1) (i}-{v)
and 2.714(d)

For further details with respect to this
action, see the application for
amendment which is available for public
inspection at the Commission’s Public
Document Room, 1717 H Street NW.,
Washington, D.C.. and af the local

:blk document room for the particular

cility involved.

Florida Power and Light Company,
Docket Nos. 50-250 and 50-251, Turkey
Point Plant, Unit Nos. 3 and 4, Dade
County, Florida.

13:0 of amendment request: June 3,
Description of amendment request:
This amendment involves Technical
ification changes to support
planned fuel design modification during
Cycle 9 refueling for Unit 3, Cycle 10
refueling for Unit 4 and subsequent
cycles. It is planned to replace the
Westinghouse 15 x 15 low-parasitic
(LOPR) fueled cores with Westinghouse
15 x 15 optimized fuel assembly (OFA)
core with Wet Annular Burnable
Absorber (WABA| Rods. Changes are
requested to: (1) permit increases in
shutdown and control rod drop time
which will be based on safety analysis
for the transition cores; (2) use of
burnable poison rods of an approved
design for reactivity and/or power
distribution factors; and (3) changes in
hot channel factors and other power
distribution factors affecting departure
from nucleate boiling (DNB). The change
in core physics parameters and thermal
enaracieristics are required due (o the
improved neutronic characteristics of
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fuel assemblies and fuel management

considerations.

Basic for proposed no significont
hmmudcmtion determination:
The ssion has provided guidance

the application of the
standards for de whether
. license amendments Invoive no
| hazards considerations by
certain example (48 FR 14870).
le (iii) of amendments not likely
to involve significant hazards
considerations is a change resulting
from nuclear reactor relos involving
no fuel assemblies significantly different
from those previously found acceptable
at the facility in question. where no
significant changes are made to the
acceptance criteria for the Technical
Specifications. the m:rtiul methods
used are not significantly changed and
the NRC has previously found the
methods acceptable. The instant
amendments are similar to the example
in that the new fuel is exactly like
previous Westinghouse 15 x 15 fuel
assemblies except with grid spaces
made with different material and
neutronic characteristics. The
core safety limits and associated
setpoints in the current Technical
cations are applicable. The

ects of increased rod drop time are
within all the safety limits and griteria
analyzed in the FSAR and the plant will
be operated within the previously
approved margins and limits. Each
reload core design will be evaluated to
assure that design and safety limits are
satisfied according to NRC approved
methodology and analysis. On this
basis. the staff proposes to determine
that the amendments involve no

t hazards consideration.

Local Public Document Room
location: Environmental and Urban
Affairs Library. Floride International
University, Micmi, Florida 33169.

Attorney for licensee: Harold F. Reis.
Esquire. Lowenstein, Newman. Reis and
Axelrad. 1025 Connecticut Avenue,
N.W., Suite 1214, Washington, D.C.

20038.
NRC Branch Chief: Steven A. Varga.
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Notice of Reguest for
Second License
_Amendment

[ Docket Noa. 5D-250 and §0-251]

- The US. Nuclear Regulatory
Commission (the Commission) is
considering issuance of amendments to

Facility Operating Licenses Nos. DPR-31

and DPR-41, issued to Florida Power
nndUghtCompmy(lhlianm).h

d&oTMMMUﬂ

Nos. 3 and 4 located in Dade County.
Florida.

These amendments would change tho

Technical Specificytions to suprort the

pressurized
thermal shock issue and to take credhl

for operation with the seaw steam

mmhnmdngd (maximums of

Mhbnlw

are requested tor

(‘l)lnannlhht dnn.lh.hl

from 155 0182 ) incvesss the tolal
( Mmmr hmhnTuhLR
3) overpower ,T seipoints
and thermal-hydraulic limit curves; and
(4) delste restrictions and limiw placed
on the old steam generatos to & for

tion with plugged in wxoess

five (3) percent in scoordunce with

the licensee’s application Jor
amendrvemts dated Auguet 18, 10% e

lemented September §, 1688

fore issuance of the proposed
license amendments, the Camumission
will have made findings required by the
Atamic Act of 1954, as amendad
(the Act) the Commission’s

tions.

Coaw ' ,sston has made a proposed
ammmumu
nqu-thmalvulo

Comnhdcna

mmmuwmumum

with the proposed

any accident evalusted: or (3)
{nvolve a significant reduction in 2
mulndulcty

“The Commission bas

certain examples (48 FR

). increase in the hot channel

Faug limit and the total peaking factor Fg

hnmuncu le (vi)of -
ael ely to involve
bazards consideratians: A

chun.owuchd&ammuhhmo

and indicate: (1) The calculated peak
clad tamperaturs of 1805° F and 1972° P
for small and large break loas of coalant
accidents , are within the

respectively
diyit of 2200° F specified in 10
CFR 50.8 ~ Sor

identified Yor Overtemp ,T and loss of
flow conditions tv accammodate the
reduction in margin resulting from
increasing the Fug Joas af imit wad 4s
within I::. ﬂmL salely A’:lytb KReport
(FSAR) design basix (¥) for beeaks 1p ©
and including the M
severance of a reactor coelx:t pipe the
ECCS will meet the ance criterda
of 10 CFR 50.48. end (4) the overpowar
oT inis will be mare t;lnllu:two 1o
provide protection using the
recalculated core limits and error
allowances provided in the safety
evaluation which indicate the safety
margin is within the acceptance criteria
of the Standard Review Plan.

The change in the Overpower AT
setpoints and thermo-hydraulic limit
curves are similar to example (ii) of
changes not likely to involve significant
bazards considerations: A change that
constitutes an additional kmitation or -
control not presently included in the
technical specifications: for example. a
tmore string=nt surveillance requirement.
The changes requasted in the setpaint
and thermal-hydraulic limit curves are
all in the conservative direction and
constitute a more stringent limitation.

The deletion of the technical
specifications releting to the old steam
generators is similar to example (v) of
changes not lkely to involve significant
hazerds considerations: Upoa
satisfactory completion of construction
in connection with an operating facility,
a relief granted from an operating
restriction that was imposed because
the construction was not yet completed
satisfactorily. This is intended to
involve only restrictions where it is
justified that constructian has been
completed satisfactorily. Tlie deletions
requested are to remove the restrictions
placed on the use of the old steam
generators with tubes plugged in excess
of five (5) percent. License conditions
were placed on the Turkey Point Plant,
Units 3 and 4, which requires a new
ECCS analysis be performed if credit is
to be taken for the unplugged
configuration (maximum of five (5)
percent tube plugging) for the new steam
generators upon satisfactory completion
of the construction associated with
replacement of the steam generators.
Construction has been satisfactorily
completed and the licensee’s submittal
fnciudes new ECCS anaiysis which
ajsumes & maximrum tube plugging of
five (5) percent. The results of the new
analysis indicate that for breaks up to
and including the double-ended
severancs of a reacior coolant pipe, the
ECCS can perform its function and is
within the acceptance criteria of 10 CFR
50.48 which demenstretes that the
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restrictions placed on the old s'2am
generatars are no longer applicable and
the new steam generators function
satisfactorily. ;

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a

aring.

Comments should be addressed to the
Secretary of the Commission, U.S.
Nuclear tory Commission,
Washington, D.C. 20555. Attn: Docketing
and Service Branch.

By November 8. 1883, the licensee

- may file a request for a hearing with
respect to issuance of the amendment to
the subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
rrocoedmg must file a written petition

or leave to intervene. Request for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission’s “Rules of
Practice for Domestic Licensing

- Proceedings” in 10CFR Part 2. lf o
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commissicn or by the Chairman
of the Atomic Jafety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, &

tition for leave to intervene shal! set

orth with particularity the interest of
the petiticner in the p ing, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factore: (1) The nature of the
petitioner's right under the Act to be
made a party to the proceeding: (2) the
nature and extent of the petitioner's
property, financial, or other interest in
the proceeding: and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petitior should
also identify the c aspec’ 8) of the
subject matter of the proceed’ ig as to
which petitioner wishes to luervene.

Any person who has filed & petition for

leave to intervene or who has been
admitted as a party may smend the
petition without requesting leave of the

Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding. but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prebearing conference
scheduled in the proceeding. & petitioner
sball file a supplement to the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the basis for
each contention set forth with
reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendments under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
mﬁolwhmm subject to any

tations in the order granting leave to
intervene, and have the cpportunity to
cipatc fdly in the conduct of the
aring, including the opportunity to
present evidence and cross-examine
. e ed. th
& hearing is request e
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held. .

If the final determination is that the
amendments request involvesno -
significant ha - ~3s consideration, the
Commission may issue the amendments
:;d make ﬂ!eﬁec:vc. notwithstanding

e request for a hearing. Any he
beld would take place after blu:!;nzof
the amendments.

If the final determination is that the
amendments involve a significant
hazards consideration. any hearing held
would take place before the issuance of
any amendments.

Normally, the Commission will not
fssue the amendments until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would resuil, for
example, in derating or shutdown of the
facility, the Commission may issue the
license srendments before the
expiration of the 20-day notice porind,
provided that {ts fins] determination is
that the amendments involve no
significant hazards consideration. The
final determination will consider all

blic and State comments received.

ould the Commission takes this
::on it ::2 publish :“ notice of -

ance provide for opportunity
@ hearing after issuance. The
Commission expects that the need to

take this action will occur very
infrequently.

A request for a hearing or a petition
for leave to Intervene must be filed with
the Secretary of the Commission, US.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission’s Public
Document Room, 1717 H Btreet NW.,
Washington, D.C., by the above date.
Where petitions are filed during the last
ten (10) days of the notice period. it is
requested that the petiuoner promptly so
inform the Commission by a toll-free

call to Western Union at (800)
$25-8000 (in Missouri (800) 342-8700).
The Western Union operator should be
given Datagram Identification Number
3737 and the following message
addressed to Steven A. Vargs, Chief,
Operating Reactors Branch No. 1,
Division of Licensing: petitioner's name
and telephone number: date petition
was mailed: plant name: and publication
date and page number of this Fadaral
Register notice. A copy of the petition
shouid also be sent to the Executive
Legal Director, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
and to Harold F. Reis, Esquire,
Lowenstein, Newman, Reis and
Axelrad, 1025 Connecticut Avenue,
N.W., Washington, D.C. 20036.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing not be entertained
absent a determination by the
Commission, the presiding officer of the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made &
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714(a)(1) (i)-{v) and
2714(d). .

For further details with respect to this
action, see the application for
amendments which is available for
public inspection at the Commission's
Public Document Room, 1717 H Street,
N.W. Washingten, D.C., and at the
Environmental and Urbana Affairs
Library, Florida International
University, Miami, Florida 33109,

Dated at Bethesda, Maryland, this 32d
day of October 1883.

For the Nuclear Regulatory Commission.
Stsven A. Varga,

Chief, Operoting Reoctors Branch No. 1,
Division of Licensing.

P8 Dec. 85276 Pllad 30642 04 am |
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. €. 20885

September 21, 1983

Martin H. Hodder, Esg.
1131 N.E. Béth Street
Miami, Florida 33138

Dear Mr. Hodder:

As I informed you in our last conversation, I passed on your
oral reguest for documents to the NRC staff. The staff
members I contacted were unable to identify some of the
documents you requested from the titles given, and they
suggested that 1 send you the following documents which

summarize the current position on pressurized thermal shock:

(1) Summary of Meeting Held With FPsL on January 26, 1983
Concerning Pressurized Thermal Shock Program for Turkey
Point Plant, Units 3 and 4, dated January 31, 1983;

(2) Letter from S. varga to R. Uhrig regquesting information
on pressurized thermal shock, dated Feb. 1, 1983;

¢3) Letter R. Uhrig to R. Varga supplying information orn
thermal shock, dated March 25, 1983;

(4) SECY-83-79, Meetings with Selected Licensees Regarcing
Flux Reduction Programs Related to Pressurized Thermal
Shock, dated February 23, 1983; and

(5) SECY-B82-4€5 Pressurized Thermal Shock (PTS), dated
November 23, 1982,

1 believe these documents may provide you with the general
information which you appear to be seeking.

If these documents are insufficient to your needs, please
submit any regquest for additional documents in writing, as we

had agreed.
Sincerely,
/.~ ”
4 :

Richard P. Levi
Attorney
Office of General Counsel

cc: Harold Reis

10



s : UNITED STATES
| ‘é‘ .y ." - NUCLEAR REGULATORY COMMISSION
=§ A—J : ‘ WASHINGTON, D. C. 20888
il FEB 1 1083
Docket Nos. 50-250
and 50-251

Dr. Rcbert E. Uhrig, Vice President
Advanced Systems and Technology
Florida Power and L1ggt Company
Post Office Box 5291

Miami, Florida 33152

Dear Dr. Uhrig:

At the December 9, 1982 meeting with the Commissioners, the staff presented
results of its Pressurized Thermal Shock (PTS) studies as described in

SECY 82-465. The staff was subsequently directed to develop a Notice of
Proposed Rulemaking that would establish an RTy '

D; screening criterion, .
require 1icensees to submit present and projected values of RTypy, require
early analysis and implementation of such flux reduction programs as are

: reasonably practicable to avoid reaching the screening criterion, and
., require plant-specific PTS safety analyses befor2 plants are within three
calendar years of reaching the screening criterion. The staff's proposed

-screening values are an RTypy of 270°F for plants and axial welds, and
300°F for circumferential welds.

The Commission also noted and concurred that the staff should meet with
licensees of plants for which near-term flux reductions of factors of two to
five would ensure that the screening criterion would not be exceeded through-
our service 1i%e, to determine the licensees' plans for such programs, and
-proposed 1ssuance of 10 CFR 50.54(f) letters to such licensees, {f appropriate,
following the meetings. We included Turkey Point Plant, Units 3 and 4, in this
group of plants based on the information available to us at that time.

On January 26, 1983, your personnel met with the staff at our request to
discuss the program for ensuring that the screening criterion for PTS for
Turkey Point 3 and 4 would not be exceeded. Based on your presentation and
our discussions, we understand that Florida Power and Light Company has already
{nitiated a detailed program intended to achieve significant flux reductions
in the next few years. The plant specific data through fuel cycle 8 indicates
that the screening criterion will not be exceeded prior to 1989 due to the .
inclusion of Tow-leakage cores. The near term flux reducticn, which will be
implemented for fuel cycle 9 (Spring of 1583 for Unit 4 anc Fall of 1983 for’
Unit 3), will extend the time for reaching the screening criterion to 1995.
This will be accomplishad by raducing tha paripharal flux. Additional core
configurations are being evaluated which could result in further flux reduction
_extending the time for reaching the screening criterion to 2004. In addition,

‘you have indicated that the goal of your integrated PTS program is to achieve
g _ . the maximum reasonable flux reduction while maintaining full power capability.

" Mr. Joe Moba indicated that you plan to submit the information presented in

" the meeting including projected schedules. We request that your submittal

include the following, most of which was addressed in your presentation at the
January 26 meeting: v

1l



Dr. Robert E. Uhrig g ¥ FEB 1 1883

"

Provide your assessment of the fluence experienced to date by the welds
and plates in your pressure vessel, the rate of increase expected
lssumln? future fuel cycles to which you are already committed, and

« . & detatled description of the bases for the above {including surveil-

lance capsule data and snalysis methods, and generic methods or cor-
relations used).

2. Using the above fluence information, provide you- assessment of the
RT ? presently existing in your pressure vessel welds and plates
utq 1zing'the méthodology outlined in Appendix E to Enclosure A of
SECY-82-465, and the expected future rates of increase, and the expected
dates when the applicable proposed screening criterion will be exceeded.

3. Provide a description of the flux reduction measures that you have
{nstituted and additional measures -that you are considering for your

plant. Indicate your estimated schedule for the studies in progress.
Include for each option:

a. Description of fuel management and/or fuel removal and/or fuel
replacement with dummy elements including an indication of power =

g level of outer assemblfes in the axial and radfai’ directions for
Lt future-cycles;

b. Quantitative assessment ,f resulting flux reduction to critical
welds and plates;

¢c. Parametric study showing future RTy

values resulting from both
the earliest practicable 1mp1ementagxon of the option, and from

the latest possible implementation of the plan that will still

avoid exceeding the RTypt scréening criterion at the expiration
of your operating license.

d. Discussion of advantages and disadvantages of the option, partic-
ularly emphasizing power reductions caused by the option. With
respect to power reduction, discuss the magnitude of the reduction
and the particular limit (e.g., hot channel factor, DNBR, etc.)
causing the power reduction. Also analyze how much relfef would
be necessary (with respect to the particiiar 1imit) to allow full
power operation, and assess whether suri: relief would be an improve-
ment to overall plant safety (considering LOCA, PTS, transients, etc.).

4. Discuss the alternatives in addition to flux reduction you are considering

in your integrated program that will result in delaying or avoiding exceeding
the Riypy screening critarion.

12



* Dr. Robert E. Uhrig | «3- FEB 1 1983

We request that the above information be provided within 60 days of your
receipt of this letter. We may request a meeting with you to discuss your

options and plans after we have reviewed the above requested information
and as your studies progress.

OMB clearance is not required for this request since it is being transmitted
to fewer than 10 addressees.

Sincerely,

\
even A. Varga, C
Operating Reactors
Division of Licensing

ef
anch No. 1

cc: See next page

13



Robert E. Uhrig
Florida Power and Light Company

cc:

Harold F. Reis, Esquire
Lowenstein, Newman, Reis and Axelrad

James f. O'Reflly

Regional Administrator - Region 1l
1025 Connecticut Avenue, N.W. ¢ U. S. Nuclear Regulatory Commission
Suite 1214 101 Marietta Street - Sufte 3100
Washington, D. C, 20036

Atlanta, Georgia

Norman A, Coll, Esquire

Steel, Hector and Davis

1400 Southeast First National
Bank Building

“Miami, Florida 3313

Mr. Henry Yaeger, Plant Manager
Turkey Point Plant

Florida Power and Light Company
P. 0, Box 013100

Miam{, Florida 33101

Mr. Jack Shreve

Office of the Public Counsel
Room 4, Holland Building
Tallahassee, Florida 32304

Administrator

Department of Environmental Regulation
Power Plant Siting Section

State of Florida _

2600 8lair Stone Road

Tallahassee, Florida 32301

Resident Inspector

Turkey Point Nuclear Generating Station g
U. S. Nuclear Regulatory Commission

" Post 0*fice Box 1207

"Homestead, Florida 33030
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I hereby certify that on this 5th day of April,
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