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To meet the requirement for establishing criteria
for providing--or for dispensing with--prior notice and
public comment on operating license amendments involving no
significant hazards considerations, the Commission is proposing
to amend Parts 2 and 50 of its regulations.

As proposed, the Commission would publish monthly or
individually in the Federal Register prior notices of (1)
proposed action providing an opportunity for a hearing on
applications requesting amendments to operating licenses,
(2) proposed determinations on no significant hazards consid-
eration with a request for comments within 30 days or sore
lesser period, and (3) final issuances. The Commission
could make an amendment effective even though an interested
person has requested a hearing -- a required hearing would
normally be held after issuance of an amendment. DProvisions
also would be made for issuing such amendments without prior
notice if prompt action were required to avoid derating or
shutting down a nuclear power plant. The Commission's
authority to impose amendments without prior notice or
public hearing in order to protect the public health and
safety also would be preserved.

In addition, proposed amendments to Part 50 would set
forth procedures for consulting with States on amendments
invelving no significant hazards considerations.

As proposed, the procedures would require that: (1) a
licensee notify the State of its request for an amendment
and its evaluation of the issue of no significant hazards
consideraticn; (2) the NRC send its proposed determination
on whether the licensee amendment involves no significant
hazards consideration to the State; (3) the NRC listen to
and consider comments, if any, from a designated State
official; and (4) that the NRC make a good faith effort to
consult with the State before issuing the license amendment.

vd

b 4

he procedures would not: 1) give the State a right
to veto a proposed NRC determination; (2) give the State a
right to a nearing befcre the amendment becomes effective;

S) give the State the right to insist on a postponement of

the NRC determination or issuance of the amendment; or (4)
alter the provisions of existing law that give the NRC
exclusive responsibility for setting and.enforcing radiclogical
health and safety requirements for nuclear power plants.

-

cners on the interim and proposed amendments ar

in
the notice published in the Federal Register on Ap

The separate and additional views of individual



The interim amendments to Part 50 with Trespect to
standards on no significant hazards consideration will
become effective on May 6, 1983. In addition, comments on
these effective amendments and on the proposed amendments to
Parts 2 and 50 are invited. They should be submitted by
May 6, 1983 and should be addressed to the Secretary of the
Commission, Nuclear Regulatory Commission, Washington,  + g
20555, Attention: Docketing and Service Branch.
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SUMMARY: Pursuant to Public Law 97-
415, NCR is amending its regulations to
epecify standards for determining
whether requested amendments to
operating licenses for certain nuclear
power reactors and testing facilities
involve no significant hazards
considerations. These standards will
belp NRC in its evaluations of these
requests. Research reactors are not
covered. However, the Commission is
reviewing the extent to which and the
way such standards should be applied
to resea: ch reactors.
EFFECTIVE DATE: May 6, 1983. The
Commission specifically requests
comments on this interim final rule by
May 8, 1983. Comments received after
this date will be considered if it is
practical to do so, but assurance of
consideration cannot be given except as
o comments received on cr before this
date.
ADORESSES: Written comments should
be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commiasion, Washington, D.C. 20858,
Attention: Docketing and Service .
Branch. Copies of the documents
discussed in this notice and of the
comments received on the proposed rule
and interim final rules may be examined
in the Commission's Public Document
Room at 1717 H Street, NW.,
Washington, D.C. T
FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esg., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 492-8690.
BUPPLEMENTARY INFORMA TION:

Introduction

Pursuant to Public Law 97-415, NRC
must promulgate, within 90 days of
enactment, regulations which establish
(a) standards for determining whether
an amendment to an opermlium
involves no significant he
considerations, (b) criteria for providing
or, in emergency situations, for
dispensing with prior notice and
reasonable opportunity for public
comment on any such determination.
and (c) procedures for consultation on
any such determ:ination with the State in
which the facility involved is located.

Prcposed regulations to specify
standards for determining whether
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20481). Since the Commission rarely
fssues amendments to construction
permits and has never issued a
construction permit amendment
involving a significant hazards
consideration, it has decided not to
apply these standards to amendments to
construction permits and to handle these
case-by-case. This is in keeping with the
legislation wkich applies only to
operating license amendments.
Additionally, these standards will not
now be applied to research reactars.
The Commission is currently reviewing
whether and how it should apply these
or similar standards to research
reactors. In sum, the interim final rule
will amend Part 50 of the Commission’s
regulations to establish standards for
determining whether an amendment to
an operating license involves no
significant hazards consideration.

The rule takes account not only of the
new legislation but also the public *
comments received on the pro
rule. For the sake of clarity, affected
prior legislation as well as the
Commission’s regulations and practice |,
are discussed as background
information. 1

Simultaneously with the promylgation
of these standards in § 50.92, the
Commission {s publishing an interim
final rule which contains criteria for
providing or, in emergency situations,
for dispensing with prior notice and
reasonable opportunity for and public
comment on a determination about
whether an amendment to an opera
license involves a significant hazards
consideration (item (b) above). This rule
also specifies procedures for
consultation on any such a
determination with the State in which
the facility involved s located (item {c)
above). The rule appears separately in
the Federal Register.

These regulations are issved as final,
though in interim form, and comments
will e considered on them. They will
become effective 30 days after
publication in the Federal Register.
Accordingly, interested persons who
wish to comment are encouraged to do
80 at the earliest possible time, but not
later than 30 days after publication, 1o
permit the fullest consideration of their
views.

14864

10 CFR Part 50 PV 22l Tt madmnbhqnn' ll:;uua Beckgound = . . o 3R
construction permits for facilities "

Standards for Determining Whether licensed under §§ 50.21(b) or 80.22 A. Affected Legislation. Regulations and

License Amendments invoive No (including testing facilities) tnvolve no :

Significant Hazards Considerations significant hazards con.iderations (item When the d:uwnlt: Energy Act of 1954

AGENCY: N Regulat (a) above) were published for comment (Act) was adopted in 1034, it contained

commj:.io:_d.u cgu-ory‘ in the Federal Register by the Do provision which required a public

ACTION: Interim final rule. Commission on Ma. ch 28, 1960 (45 FR bearing oo issuance of a construction

permit or operating license for & nuclsar
power reactor in the absence of a
request from an interested In
1857, the Act was amended to require
that mandatory hearings be held before
issuance of both a construction permit
and an operating license for power
reactors and certain other facilities.
Public Law 85-256 (71 Stat. 578)
amending § 189a. of the Act.

The 1857 amendments to the Act were
interpreted by the Commission as
requiring a “mandatory hearing” before
issuance of amendments to construction
permits and operating licenses. See, 4.,
Hearing Before the Subcommitter. on
Legislation, Joint Committee on /itomic
Energy, 87th Conf 2d. Sess. (April 17,
1962), at 8. Partially in response *- the
administ-ative rigidity and cumbers. e
r’ocedurn which this interpretation
orced upon the Commission (see, Joint
Committee on Atomic Energy S
Study, “Improving the AEC Regulatory
Process”, March 1961, st 42-30), section
189a. of the Act was amended in 1982 to
eliminate the requirement for a
mandatory public hearing except upon
the application for a construction permit
for a power or testing facility. As stated
in the report of the Joint Committee on
Atomic Energy which recommended the
amendments:

Accordingly, this section will eliminate the
requirements for a mandatory hearing, except
upon the application for a construction prrmit
for a power or testing facility. Under this
plan, the issuance of amendments to such
construction permits, and the issuance of
operating licenses and amendments to such
construction permits, and the issuance of
operating licenses and amendments to
operating licenses, would be only after a 30-
day public notice ard an offer of hearing. In
the ebsence of a request for a hearing,
Issuance of an amendment to a construction
permit, or issuance of an operating license, or
an amendment to an operating license, would
be possible without formal proceedings, but
on the public record. It will also be possible
for the Commission to #'spense with the 39-
day notice requirement where the application
Fresents no significant hazards consideration.
This criterion is presently being applied by
the Commission under the terms of AEC
Regulations 50.50. H. Rep. No. 1966, 87th
Cong., 2d. Sess., at &

Thus, according to the 1962  *
amendments, a mandatory public
hearing would no longer be required
before issuance of an amendment to a
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construction permit or opersting license
and a thirty-day prior public notice
would be required only if the
amendment involved a “significant
bazards consideration.” In sum, section
189a. of the Act, now provides that,
upon thirty-days’ notice published in the
Federal Register, the Commission may
issue an operating license, or an
amendmeat to an operating license, or
an amendment to a construction permit,
for a facility licensed under sections 103
or 104b. of the Act, or for a testing
facility licensed under section 104c.,
without a public hearing if no hearing is
requested by any interested person.
Section 189a. also permits the
Commission to dispense with such
thirty-days' notice and Federal Register
publication with respect to the issuance
of an amendment to a construction
permit or an amendment to an operating
license upon & determination by the
Commission that the amendment
involves no significant hazards
consideration. These provisions have
been incorporated into §§ 2.105, 2.108,
50.58(a) and (b) and 50.91 of the
Commission's regulations.

The regulations provide for prior
notice of a “propused action” on an
application for an amendment when &
delermination is made that there is &
significant hazards consideration aud
provide an opportunity for interested
members of the public to request a
hearing. See §§ 2.105(a)(3) and 50.91.
Hence, if a requested license
amendment is found to involve a
significant hazards consideration, the
amendment would not be issued until
after any required hearing is completed
or after expiration of the notice perio?
In addition, § 50.58(b) further explains
the Commission’s hearing and notice
procedures, as follows:

The Commission - ll hold a hearing after
at least 3C days notice and publication once
in the Federal Register on each application
for a construction permit for a production or
utilization facility which is of a type
described in § 50.21(b) or § 50.22 or which is
a testing facility. When s construction permit
has been issued for such a facility following
the holding of & public hearing and an
application is made for an operating license
or for an amendment to a construction permit
or operating license, the Commission may
hold a hearing after at least 30 days notice
and publication once in the Federsl R
or, in the absence of & request therefor
any person whose interest may be affected.
may issue an operating license or an
amendment to a construction permit or
operating license without & hearing. upon 30
days notice and publication once in the
Federal Register of its intent to do so. If the
Commission finds that no significant hazards
consideration is presented by an application
for an amendment! to a construction permit or
operating license, it may dispense with such

potice and publication and may issue the
amendment.

Thus, it is very important to note that
a determination that a proposed license
amendment does or does not present a
“significant hazards consideration” has
involved the hearing and attendant
notice requirements. Consequently,
under its present rules the Commission
has generally coupled its determination
about whether it should provide a
hearing before issuing an amendment
with its determination about whether it
should issue a prior notice, and the
central factor in both determinations
has been the determination about “no
significant bazards considerstion.” It
has been charged that in practice this
has meant that the staff has sometimes
coupled the decision about the merits of
an amendment to the decision about
when it should notice the amendment,
i.e., whether it should give prior notice
or post notice. Additionally, there has
been some concern that the Act and the
regulations have not defined the term
“significant hazards consideration” and
that they have not established criteria
for determining when a proposed
amendment involves a “significant
bazards consideration.” Section 50.50
does set forth criteria for determining
when a proposed change, test or
experiment involves an “unreviewed
safety question,” but it is clear that not
every such question involves a
“significant hazards consideration.” In
any event, the Commission's practice
with regard to license amendments
involving no significant hazards
consideration (unless, as a matier of
discretion, prior notice was given) was
to issue the amendment and then
publish in the Federal Register a notice
of issuance. See § 2.106. In such & case,
interested members of the public who
wished to object to the amendment and
request a hearing could do so, but &
request for a hearing did not, by itself,
suspend the effectiveness of the
amendment. Thus, both the notice and
hearing. if one were requested. have
occurred after the amendment was
fssued.

It is very important to bear in mind
that there is not intrinsic safety
significance to the “no significant
hazards consideration” standard.
Whether or not an ection requires prior
notice, no license and no amendment
may be issued unless the Commission
concludes that it provides reasonable
assurance that the public health and
safety will not be endangered and that
the action will not be inimical to the
common defense and security or to the
health and safety of the public. See, eg.,
§ 50.57(a). Also, whether or not an

amendment entails prior notice, no
amendment to any license may be
issued unless it conforms to all _
applicable Commission safety ,
standards. Thus, the “no significant -
hazard conaideration” standard bas
been s procedural standard only,
governing whether public notice of &
Eo action must be

fore the action is taken by the
Commission. In short, the “no t
hacards consideration” st has
been a notice standard and has had no
substantive safety significance, other

than that attributable to the of
prior notice to the public uJ reasonable
opportunity for @ hearing. = . .

B. The Sholly Decision and the New
Legislation '

The Commission's practice of not

viding an opportunity for a prior

aring on a license amendment not
involving significant hazards
considerations was held tc be improper
in Sholly v. NRC, 851 F 2d 780 (1980),
rehearing denied, 782 F.2d 782 (1880),
cert granted 101 S. CL 3004 (1061)
(Sholly). In that case the U.S. Court of
Appeals for the District of Columbia
Circuit ruled that, under section 180a of
the Act, NRC must hold a prior hearing
before an amendment to an operating
license for a nuclear power plant can
become effective, if there has been a
request for hearing (or an expression of

" interes! in the subject matter of the

proposed amendment which is sufficient
10 constitute a request for a hearing). A
prior hearing, said the Court, is required
even when NRC has made a finding that
a proposed amendment involves no
significant hazards consideration and
has determined to dispense with prior
notice in the Federal Register. At the
request of the Commission and the
Department of Justice, the Supreme
Court agreed to review the Court of
Appeals’ interpretation of section 188a
of the Act. The Supreme Court has
remanded the case to the Court of
Appeals with instructions to vacate it if
it is moot and, if it is not, to reconsider
its decision in light of the new '
legislation.

The Court of Appeals’ decision did
not involve and has no effect upon the
Commission's authority to order
immediately eflective amendments,
without prior notice or hearing, when
the public health, safety, or interest so
requires. See, Administrative Procedure
Act, Section 8(b), 5, US.C. § 558(c).
section 161 of the Atomic Energy Act,
and 10 CFR 2.202(f) and 2.204. Similarly,
the Court did not alter existing law with
regard to the Commisssion’s pleading
requirements, which are designed to

-
-
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& person requesting a | earing
Is, in fact, an “interested person” within
the meaning of section 189a.—that is,
whether the has demonstrated
standing identified one or more
Issues to be litigated. See, BP/ v. Atomic
Energy Commission, 502 F.2d 424, 428
(D.C. Cir. 1874}, where the Court stated
that, “Under its procedural regulations it
is not m&‘m&lzh for the Commission
to require that prospective
intervenor first specify the basis for this
request for a hearing.*

However, the Commission believed
that legislation was needed to Ch.g;l
the result reached by the Court In ly
because of the implications of the
requirement that the Commission Jn.nl
& requested hearing before it could issue
a license amendent involving no
significant hazards consideration. The
commission believes that, since most
requested license amendments involving
no significant hazard consideration are
routine in nature, prior hearing on such
amendments could result in ;
unwarranted disruption or delay in the

operations of nuclear plants and could

impose atory burdens upon it and
the uudl:a'rdlnduwy that are not related
to significant safety matters.
Subsequently, on March 11, 1981, the
Commission submitted proposed
legislation to Congress (introduced as 8.
912) that would expressly authorize it to
:::uc 5 Uc;nu mcndmcn.:l b:fon

Iding a hea uested by an
ht:::'ted pcndon:.mn it has made @
determination that no significant
hazards consideration is involved in the
amendment.

Afer the House and Senate conferees
considered two similar bills, HR. 2330
and 8. 1207, they agreed on a unified
version (See Conf. Rep. No. 97-884, 97th
Cong. 2d. Sess. (1982)) and passed Public
Law 97-415. Specifically section 12(a) of
that law amends section 189a of the Act
by adding the following with respect to
license amendments involving no
sig-.L.cant hazard consideration:

(2)(A) The Commission may issue and
make immediately effective “’dﬂ amendment
to an operating license, upon 8 determination
by the Commission that such amsndment
involves 0o signifizant hazards consideration,
notwithstanding the pendency before the
Commission of a request for & bearing from
any person. Such amendment may be {ssued
and made immediately effective in advance
of the holding and comp..tion of any required
bearing In determiniag unde- this section
whether such amendment involves no
significant bazards consideration, the
Commission shall consult with the State in
which the facility involved fs located. In all
other respects such amendment sha!l meet

Ccomment on any such determinetion, which
criteria shall teke Into account the e

of !bomodlu!?cmomd thwlvod..‘:;d
(1if) procedures for cons tation oo any
determination with the State in which the
facility involved is located.”

h&cﬂulﬂb)dlhthwlpodﬂn
t -

(b)mntborltythndoulqnh
Commission, under the dhm
amendment made by su on (a). to lssue
and to make immediately effectiveany .
amendment 1o an operating license shall take
effect upon the promulgation by the
Commlulonollhnmﬂcdmmdndh
such provisions.

Thus, as noted above, the legislation
suthorizes NRC to Issue and make
immediately Eﬂecuvo an amendment to
an operating license upon & .
determination that the amendment
involves no significant hazards
consideration, even though NRC has
before it a request for a hearing from an
interested person. At the same time,
however, the legislative hmm makes it
clear that Congress expects NRC to
exercise its authority only in the case of
amendments not involving significant
safety questions. The Conference Report
slates:

The conference agreement maintains the
requirement of the current section 180a. of the
Atomic En Act that a bearing on the
license nm::a?mant be beld upon the request
of any person whose interest may be
affected. The agreement simply suthorizes
the szmlu:non.'::e:’bm cases where the
amendment invol no significant
bazards eomidcndon.potrl.um the license
amendment and allow it to take effect before
this bearing is beld or completed. The
conferees intend that the ssion will
use this authority caretully, applying it oaly
to those license amendments which no
significant hazards consideration. /d, at 37.

In this regard, the Senate stressed:

Its stro desire to preserve for the public &
-unudu right to participate in decisions

© publi

promulgating as an interim final rule the
proposed standards in § 50.82 for
determining whether an amendment to
an operating license involves no
significant consideration, and it
is publishing separately au interim final
rule to establish (a) procedures for
noticing operating license amendment
requests for an opportunity fora -
bearing, (b) criteria for or, in
emergency situations, dispensing with
ﬂor ma and reasonable

public comment on any proposed
determination on ao Mﬁanl hazards
considerstion. ard (c) procedures for
consulting with the requisite State on
any such determination.

"Interim Final Rule on Standards for

Determining Wheth:r an Amendment to
an Operating License lnvolves No
Significant Hazards Considerations and
Examples of Amendments That Are :
Conl'ldcnd Likely oi Not Likely To
Involve Significant Hazards .
Considerations

A. Petition and Proposed Rule

The Commission’s interim final rule
on standards for dete whether
an amendment involves no significant

consideration completes its

actions on the notice of
rulem (discussed s ). which
was issued in response 1o a petition for
rulemaking (PRM 50-17) submitted by
letter to the Sec-etary of the
Commission on May 7, 1978, Mr. Robert
Lowensteln. For the reasons discussed
below, the petition is denied. However,
the Commission is promulgating
standards, as intended by the petitioner,
though not the s*endards petitioned for.
(PRM-50-17 was published for comment
in the Federal Register on June 14, 1978
(41 FR 24008)). The stafl's .
recommendations on this petition are in
8!-1:7-79-000' ('l.):dotlecr .1:‘.::79). The
notice o posed rulem was

-b.ﬂ: the Fr leral Register on
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arch 28, 1980 (45 FR 20401). The st ™
:commerdntism on the interim final
rule are in SECY-81-368, 81-3C6A. 83-
16, 83-16A and 83-16B. (These
documents are available for
examination in the Commission's Public
Document Room at 1717 H Street, NW,
Washington, D.C) .

The petitioner requested that .0 CFR

" Part 50 of the Commission's regulations

be amended with respect to the
procedures for issuance of amendments
to operating licenses for production and
utilization facilities. The petitioner's
proposed amendments to the regulations
would have required that the staff take
into consideration (in determining
whether a proposed amendment to an
operating license involves no significant
bazards consideration) whether
operation of the plant under the
proposed license amendmen® svould (1)
substantially increase the consequences
o/ a major credible reactor accident or
(2) decrease the margins of safety
substantially below those previously
evaluated for the plant and below those
approved for existing licenses. Further,
the petitioner proposed that, if the staff
reaches a negative conclusion about
both of these standards, the proposed
an endment must be considered not to
involve a significant hazards
consideration.

In issuing the proposed rule, the
Commission sought to improve the
licensing process by specifying in the
regulations standards on the meaning of
no significant hazards consideration.
These standards would have applied to
amendments to operating licenses, as
requested by the petition for rulemaking,
and also 1o construction permits, to
whatever extent considered appropriate.
As mentioned before, the Commission
now believes that these standards
should not be applied to amendments to
construction permits, not only because
construction permits do not normally
involve a significant hazards
consideration but also becau.e such
amendments ere very rare; the proposed
rule has been modified accordingly.
Additionally, the Commission is
reviewing the extent to which and the
way standards should be applied to
research reactors. The Commission will
handle case-by-case any amendments
requested for construction permits or for
research reactors with respect to the
issue of significant hazards
considerations. = . . .

In the statement of considerations
which accompanied the proposed rule,
the Commission explained that it did rot
agree with the petitioner's proposed
standards because of the limitation to
“major credible reactor accidents™ and

. o S

the failure to include accidents of a type
different from those previously
wn!uud.m ’ :

During the past severa! years the
Commission’s staff has been guided, in
reaching i*s determinations with respect
to no significant hazards consideration,
by standards very similar to those now
described in this interim final rule as
well as by examples of amendments
likcl{ to involve, and not likely to
involve, significant hazards
considerations. These have proven
useful to the staff, and the Commission
employed them in developing the
proposed rule. The notice of proposed
rulemaking contained standards -
proposed by the Commission to be
incorporated into Part 50, and the
statement of considerations contained
examples of amendments to an

rating license that are considered
ikely and not likely to involve a
significant hazards consideration. The
examples were samples of precedents

‘with which the staff was familiar; they

were representative of certain kinds of
circumstances; however, they did not
cover the entire range of possibilities;
nor did they cover every facet of a
particular situation. Therefore, they had
to be used together with standards in
determining whether or not a proposed
amendmen’ involved significant hazards
considerations. !

The three standards pmmd in the
potice ¢! proposed rulemaking were
whether the license amendment would:
(1) involve a significant increase in the
probability or consequences of an
accident previously evaluated, (2) create
the possibility of an accident of a type
different from any evaluated previously,
or (3) involve a significant reduction in &
margin of safety.

Before responding to the specific
comments on the proposed rule, ft
should be noted again that it was
structured so that the three standards
would have been used to decide not
only whether the Commisston would
publish prior notice of an amendment

~ request! (as opposed to notice after the

amendment was issued) but also to
decide whether to grant an opportunity
for hearing before issuance of the
amendment (as opposed to granting the
opportunity after issuance). As
explained before, the standards were
not meant to be used to make the
ultimate decision about whether to issue
an amendment—that final decision is a
public health and safety judgment on the
merits, not to be confused with the
decisions on notice and reasonable
opportunity for a hearing.

As a result of the legislation, « ader
the final rule the three standards would

no longer be used to make
determination about whether or not to
issue prior notice of an emendment
request. As fully described inthe .|
separate Federal notice b
wentioned before, the Commission has
formulated separate notice and State
consultation procedures that will -
provide in all (except emergency and
some exigent) situations prior notice of
amendment requests. The standards and
the examples will usually be limited to &
::opoud determination and, when a
aring request is received, to a final
determination about whether or pot
significant hazards considerations are
involved in connection with an
mndn;fcnt and, therefore, 'wbcthu or
not ‘o offer an opportunity for a hearing
before an rmentfment is issued. The
decision about vhether or not to issue
an amendment is meant to remain one
that, as s separate matter, is based on

public health and safety.
B. Comments on the Proposed Rule

1. General. Nine persons submitted
comments on the petition for rulemaking
and nige persons submitted comments
on the proposed amendments. The
comments on the petition are in SECY-
78-860. The comments on the
ru'e are in SECY file PR-2, 50 (45 FR
20491). A summary of the comments and
initially-proposed responses to the
comments are in SECY-81-368,
available for examination at the
Commission’s Public Document Room.
In light of the legislation, the -
Commission has decided to make its
nprroach more precise (as described
below) and has, therefore, revised its
response to the comments. The new
response is found in SECY-83-16A and
83-16B. ¢

_One of the commenters stated that all
three standards are unclear and useless
in that they imply a level of detailed
review of amendment applications far
beyond what the staff normally
performs. It is the Commission's
considered judgment that the standards
have been and will continue to be useful
in making the necessary reviews.
Moreover, the Commission believes that
the standards when used together with
the examples will enable it to make the
requisite decisions. In this regard, it
should be noted that Congress was more
than eware of the Commission's
standards and proposed their
expeditious promulgation. For example,
Senate Report No. 87-113, cited above,
stated:

* * * The Committee ntes that the
Commission has already iss _ed for
comment rules including standards
deterniining whether an amendment involves

7’
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no significant bazards consideration. The
Committee believes that the Commission
should be able 1o build upon this past effort,
snd it expects the Commission to act
expeditiously in promulgating the required
standards within the time specified in section
301 [Le., within 90 days after enactment]. /d.
at 14

Similarly, the House noted:

The committee amendment provides the
Comumission with (he suthority to issue and
make immediate eflective amendments lo
licenses prior to the conduct or completion of
any hearing required by section 189{a) when
it determines that the amendment involves no

significant hazards consideration. However, -

the suthority of the Commission 1o do so is
discretionary, and does not negate the
requirement imposed by the Sholly decision
that such & bearing upon request, be
subsequently held Moreover, the
Commit:se's action is in light of the foct that
the Commission hos already issued for public
comment rules including standards for
determining whether an amendment involves
no significant hazards considerations. The
Commission also has a long line of case-by-
case precedents under which it has
established criteria for such determinations.
* * *H Rep No. 97-22 (Part 2), 97th Cong.,
18t Sess., at 28 (1981) (Emphasis sdded).

A number of commenters
recommended, in regard to the second
criterion in the proposed rule, that a
threshold level for accident
consequences (for example, the limits in
10 CFR Part 100) be established to
eliminate insignificant types of
accidents from being given prior notice.
This comment was not accepted. Setting
a threshold level for accident -
consequences could eliminate a group of
amendments with respect to accidents
which have not been
evaluated or which, if p y
evaluated, may turn out after further
evaluation to have more severe
consequences than previously
evaluated ;

It is possible, for example, that there
may be a class of license amendments
sought by a licensee which, while
designed to improve or increase safety
may, on halance, involve a significant
hazards consideration because they
result in operation of a reactor with a
reduced safety margin due to other
factors or probleass (i.e., the net effect is
a reduction in safety of some
significance). Such amendments
typically are also proposed by a licensee
as an interim or final resolution of some
significant safety issue that was not
raised or resolved before issuance of the
operating license—and, based on an
evaluation of the new safety issue, they
may result in a reduction of a safety
margin believed to have been present
when the liscense was issued. In this
instance, the presence of the new safety

jssue In the review of the proposed
amendment, at leest arguably, could
ent a finding of no

azards consideration, even though the
tssue would ultimately be satisiactorily
resolved by the issuance of the
amendment Accordingly, the
Commission added to the list of
examples considered likely to involve a
significant hazards consideration a new
example (vii).

When the legis!ation described before
was being considered, the Senate
Committee on Environment and Public
Works commented upon the
Commission's proposed rule before it
reported S. 1207. It stated:

The Committee recognizes that reasonabls
persons may differ on whether a license
amendment involves a significant hazards
consideration. Therefore, the Committee
expects the Commission to develop and
promulgate standards that, to the maxi~ .m
extent practicable, drew a clear distic
between license an.endments that inv .
significant hazards consideration and
that involve no significant hazards
consideration. The Committee anticipates. for
example, that consistent with prior practice,
the Commission’s standards would not permit
8 “no significant hazards considerstion®
determination for license amendments to
permit reracking of spent fuel pools. /d. at 18.

The Commission agrees with the
committee “that reasonable persons
may differ on whetker a license
amendment involves a significant
bazards consideration™ and it bas tried
“to develop and promulgate standards
that, to the maximum extent practicable,
draw a clear distinction between license
amendments that involve a significant
hazards consideration and those that
involve no significant bazards
consideration.” The Conmission
believes that the standards coupled with
the examp.es help draw as cleara
distinction as practicable. It has decided
not to include the examples in the text
of the rule in addition to the ortfnnl
standards, but, rather, to keep them as
guidelines under the standards for the
use of the Office of Nuclear Reactor
Regulation.

The Commission wishes licensees to
note that when ‘hey consider license
amendments outside the examples, the
Commission may need additional time
for its determination on no significant
hazards considerations; thus, they
should factor this information into their
schedules for developing and
implementing such cgnngu to facility
design and operation.

The interim final rule thus goes a long
way toward meeting the intent of the
legislation. In this regard, the
Conference Report stated:

. health, safety or en

_ The conferves also e Commission,
in promugsting the tions required by
the new subsection (2)(C)(i) of section 188a.
of the Atomic Energy Act. to establish
standards that to the extent practicable draw
& clear distinction between lcense
amendments that involve & significant
hazards consideration and those
amendments that involve no ssch
consideration. These standards should not
require the NRC stafl to prejudge the merits
of the issues raised by a proposed license
amendment. Rether, they should only require
the staff to identify those issues and
determine v jether they involve significant

conside:ation. These standards should be
capable of applied with ease and
certainty, and d ensure that the NRC
staff does not resolve doubtful or borderline
cases with a of no significant hazards
consideration. . Rep. No. 97-884, 97th
Cong.. 2d Sess., =1 37 (1962).

It should be noted that the
Commission has attempted to draft
standards that are as useful and as clear
as possible, and it has tried to formulate
examples that will help in the
application of the standards. These final
standards are the product of a long
deliberative process. As will be recslled,
standards were submitted by a petition
for rulemaking in 1976 for the
Commission’s consideration. The
standards and examples are as clear
and certain as the Commission can
make them—and, to repeat the
Conference Report, “should ensure that
the NRC staff does not resolve doubtful
or borderline cases with a finding ¢f no
significant hazards consideration.” The
Commission welcomes suggestions from
the public to make them cle-7.r and 3
more precise, recog....ag. in the Senate
Committee's words, “that reasonable
persons may differ on whether a license
amendment involves a significant
hazards consideration.”

With respect to the Conference
Committee's statement, quoted above,
that the “standards aho:‘d not require
the NRC staff to prejudge the merits of
the issues raised by a proposed license
amendment,” as will be recalled, it has
been the Commission’s general practice
to couple the determination about prior
versus post notice with the
determination about provision of a prior
hearing versus a hearing after issuance
of the amendment; thus, occasionally,
the issue of prior versus post notice was

R gL T T R R
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- seen by some as including a judgment

on the merits of issuance of an
amendment. Consequently one
commenter suggested tha' applicstion of
the criteria with respect to prior notice
in many instances will necessarfly
require the resolution of substantial
factual questions which largely overlap
the issues which bear on the merits of
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the license amendment. The implication
of the comment was that the
Commission at the prior notice stage
could lock itself into a decision on the
merits. Conversely, the commenter
stated that the staff, in using the no
significant hazards consideration
standards, was reluctant to give prior
notice of amendments because its
determination about the notice might be
viewed as constituting a negative
connotation on the merits.

In any event, the legislation has made
these comments moot by requiring
separation of the criteria used for
providing or dispensing with public
notice and comment on no significant
hazards consideration determinations
from the standards used to make a
determination about no significant
hazards consideration. Under the
legislation, the Commission's criteria for
public notice and comment would not be
the same as its standards on the
determination about no significant
bazards consideration. In fact, the
Commission will normally provide prior
notice (for public comment and for an
opportunity for a hearing) for each
operaling license amendment request.
(The Commission's criteria on public
notice and comment are discussed in the
separate Federal Register notice noted
before.) Additionally, the Commission
helieves that use of these standards and
examples will belp it reach sound
decisions about the issues of significant
versus no significant hazard
considerations and that their use would
not prejudge the merits of a decision.

It holds this belief because the
standards and the examples are merely
screening devices for a d&dtion about
whether to hold a bearing before as
opposed 10 after an amendment s
{ssued and cannot be said to
the Commission’s final decision to issue
or deny the amendment request. As
explained above, that decision is a
separate one, based on separate public
health and salety findings.

2. Rerocking of Spent Fue!l Pools. The
Commission has been prior
notice and rtunity for prior hearing
on requests for amendments involving
reracking of spent fuel pools. The
Comm!uion; not pre nrled to say mlt
a reracking of & spent slorsge poo!
will necessarily involve a significant
hazards consideration. Nevertheless, as
shown by the legislative history of
Public Law §7-415, section 12(1), the
Congress was aware of the
Commission’s practice and statements
were made by members of both Houses,
before passage of that law, that these
members thought the practice would be
continued. The report on the Senate side

bas been quoted above: the discussion
in the House is found at 127 Cong.
Record at H 8158, Nov. §, 1981,

The Commission Is not including -
reracking in the list of examples that
will be considered likely to involve a
significant hazard consideration,
because a significant hazards
consideration finding is a technical
matter which has been assigned to the
Commission. However, in view of the
expressions of ’
understanding, the Commission feels
that the matter deserves further study.
Accordingly, the staff has been directed
to prepare by August 1, 1883, a report (1)
which reviews NRC experience to date
with respect to spent fuel pool
expansion reviews, and (2} which

rovides a technical judgment on the
is which a spent fuel pool expansion
amendment may or may not pose a
significant hazards consideration. Upon
receipt and review of this report the
s:i:mhcion will revisit this part of the

During the interim, the Commission
will make & finding on the question of no
significant bazards consideration for
each reracking application, on a case-
by-case bni:.‘rvin; full consideration
to the technical circumstances of the
case, using the standards in § 50.82 of
the rule. It is not the intent of the
Commission to make a no significant
bazards consideration finding far
reracking based on unproven
technology. However, where reracking
technology has been well developed and
demonstrated and where the
Commission determines on a technical
basis that reracking invaolves no .
significant hazards, the Commission
should not be precluded from making
such s finding. If the Commisaion
determines that a particular reracking
involves significant hazards
eonsiderlu'o;u. it will provide am
opportunity for a prior hearing, as
explained in the separate Federal
Register notice. -

Additionally, it should be noted that
under section 134 of the Nuclear Waste
Policy Act of 1962, an interested party
may request & “hybrid"” buﬂ n
connection with reracking. may

articipate in such a hearing, f ope is

Id. The Commission will publish in the
near future a Federal Register notice
describing this type of hearing with
respect {o expansions of spent fuel
storage capacity n;d‘ other matiers -

concerning spent '

8. Amendments Involving Irreversible
Consequences

The Conference Report stated -

'The conferees intend that in determining
whether & proposed license amendment

’

-~
-

involves no bazards considerstion.
the Commission should be especially
sensitive to the lssoe posed by Boonwe - -
Conseguences (ovch o hms pormiiig o
consequences as o
increcss in the amount of efflvents o =’
rodiation emitted from o focility or eflowing
o focility to operote for o period of time
without full sofety protections). In those
cases, the order in advance ofa -
a5 & practical matter, - -
foreclose the public’s right to have s views
considered. In addition. the Ncensing board
would often be unable to order any
substantial relief as a result of an after-the-
fact he Accordingly, the cotferees
intend the ssian be sensitive to those
license amendments which involve such
irreversible consequences. (Emphasis added.)
Id, «t 37-38

This statement was explained tn a
colloquy between Senators Simpson and
Domenicl, as follows:

Mr. Domnld.l ‘”‘: the s'atement ’:'.‘
managers, attention o a o
section 12, the so-called Sholly
wherein it is stated that in applying the
suthority which that provision grants the
NRC “should be especially sensitive to the
issue Mbh by license moadmh‘. m
irrevergible consequences.” Is that
in general. or specifically, the words
“irreversible consequences” intended
impose restrictions on the Commission’s use
of that authority beyond the of the
statutory language? Can the tor clarify
that. please?

Mr. Simpson. I shall. It is not the intention
of the managers that the n
general, nor the words “irre
consequences,” provide any restriction on the
Commission’s use of that suthority beyond
the statutory provision iu section 186a. Under
that provision, the only determination which
the Commission must maks is that its action
does not involve a significant hazard. In that
context, “irreversibility” is only one of the
many considerations which we would
the Commission to consider. Rt is the
deteminstion of hazard which is important,
not whether the action s irreversible.
Clearly, there are many irreversible acticns
which « -ould not
the Commission determines that no
significant hazard is involved. no further
considerstion need be given to the
frreversibility of that action.

Mr. Domenici. | thank the Senator for the
clarification. That is consistent with my
readings of the language . . . 134 Cong Rec.
(Part ) a1 8. 13056 (daily ed. Oct. 1, 1962)

The statement was further explainad
in a colloquy between Senators Mitchell
and Hart, as follows:

Mr. Mitchell The porticn of the statement
of managers discusaing section 12 of the
report, the so-called Sholly provision,
stresses that in dclulnmxr’ whether 8

roposed amendment to a facility
cense Involves no significant bazards
consideration. the Commission "should be

especially sensitive . . . to license
amendments that have irreversible

e A o
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mﬁm‘ Is my understanding correct
that the statement means the Commissiun

amendments that involve trreversible

consequences?

Mr. Hart. The Senator's unders is
correct. As you know, this provision seeks to
overrule the holding of the U.S. Court of
Appeals for the District of Columbia in Sholly
against Nuclear Regulatory Commission. That
case (nvolved the venting of radicactive
krypton gas from the damaged Three Mile
Island Unit 2 reactor—ar irreversible action.

As in this case, once the Commission bas
approved a license amendment, and it has
gone into effect, it could prove impossible to
correct any oversights of fact or errors of
judgment. Therefore, the Commission has an
obligation, when assessing the health or
safety implications of an amendment ha
irreversible consequences, to insure that only
those amendments that clearly raise no
significant hazards issues take effect
prior to a public beuring. /d. (Part III), st 8.
13282

In light of the Conference Report and
colloguies quoted above, the
Commission wishes to note that it will
make sure “that only those amendments
that clearly raise no significant hazards
issues will take effect prior to a public
hearing.” It will do this by providing in
§ 50.92 of the rule that it will review
proposed emendments with a view as to
whether they involve irreversible
consequences. In this regard, example
(iii) makes clear that an amendment
which allows a plant to operate at full
power during which one or more safety
systems are not operable would be
treated in the same way as other
examples considered likely to involve a
significant hazards consideration in that
it is likely to meet the criteria in § 50.92
of the rule.

Finally, it is once again important to
note that the examples do not cover all
pessible exemples and may not be
representative of all possible concerns.
As new information ie developed, the
Commission will refine thes2 examples
and add new examples, in keeping with
the standards in § 50.92 of the interim
final rule—and, if necessary, it will
tighten the standards themselves.

The Commission has left the proposed
rule intact to the extent that the rule
states standards with respect to the
meaning of “no significant hazards
consideration.” The standards in the
interim final rule are substan
identical to those in the proposed rule,
though the attendant language in new
§ 50.92 as well as in § 50.58 has been
revised to make the determination
easier to ‘se and understand. To
supplemen. ‘he standards that are being
incorporated into the Commission’s
regulatio: °, the guidance embodied in
the examples will be referenced in the

of the Office of Nuclear

actor Requlation, a copy of which will
be placed in the Commission's Publi
Document Room. .

Examples of Amendments That Are
Considered Likely To Involve
Significant Hazards Considerations Are
Listed Below

Unless the specific circumstances of a
license amendment request, when
measured against the standards in
§ 50.92, lcad to a contrary conclusion,
then, pursuant to the procedures in
§ 50.91, a proposed amendment to an
operating license for a facility licensed
under § 50.21(b) or § 50.22 or for &
testing facility will likely be found to
involve significant hazards
considerations, if operation of the
facility in accordance with the proposed
amenament involves one or more of the
following:

(1) A significant relaxation of the
criteria used to establish safety limits.

(li) A significant relaxation of the
bases for ﬂfutmg safety system settings
or limiting conditions for operation.

(iii) A significant relaxation in limiting
conditions for operation not
accompanied by compensatory changes,
conditions, or actions that maintain a
commensurate level of safety (such as
allowing & plant to operate at full power
during a period in which one or more™
safety systems are not operable).

(iv) Renewal of an operating license.

(v) For a nuclear power plant, an
increase in authorized maximum core
power level.

(vi) A change to technical
specifications or other NRC approval
involving a significant unreviewe"
safety question.

(vii) A change in plant operation
designed to improve safety but which,
due to other factors, in fact allows plant
operation with safety margins
significantly reduced from those
believed to have been present when the
license was issued. -

Examples of Amendments That Are
Considered Not Likely To Involve
Significant Hazards Considerations Are
Listed Below

Unless the specific circumstances of a
license amendment request, when
measured against the standards 'n
§ 50.92, lead to a contrary conclusion
then, pursuant to the procedures in
§ 50.91, a proposed amendment to an
operating license for a facility licensed
under § 50.21(b) or § 50.22 or for a teating
facility will likely be found to involve no
significant hazards considerations, if
operation of the facility in accordance
with the proposed amendment involves
only one or more of the following:

(1) A purely administrative change to
technical specifications: for example, a
change to achieve consistency
throughout the technical specifications,
correction of an error, or a change in
nomenclature. :

(ii) A change that constitutes an
additional limitation, restriction, or
control not presently included in the
technical specifications: for example, a
more stringent surveillance requirement.

(lii) For a nuclear power reactor, &
change resulting from a nuclear reactor
core reloa if no fuel essemblies
significantly different from those found
previously acceptable to the NRC for a
previous core at the facility in question
are lnvolvo:h This cuumnd;h.l tnho.
significant changes are made to
acceptance criteria for the technical
specifications, that the analytical
methods used to demonstrate
conformance with the technical
specifications and regulations are not
significantly changed, and that NRC has
previously found such methods
acceptable.

(iv) A relief granted upon
demonstration of acceptable operation
from an operating restriction that was
imposed because acceptable cperation
was not yet demonstrated. This assumes
that the operating restriction and the
criteria to be applied to & request for
relief have been established in a prior
review and that it is justified in &
satisfactory way that the criteria have

'bnnnm.

(v) Upon satisfactory completion of
construction in connection with an
operating facility, a relief granted from
an operating restriction that wae
imposed because the construction was
not yet completed sstisfactorily. This is
intended to involve only restrictions
where it is justified that construction
has been completed satisfactorily.

(vi) A change which either may result
In some increase to the probability or
consequences of a previously-analyzed
accident or may reduce in some way a
safety margin, gut where the results of
the change are clearly within all
acceptable criteria with res to the
system or component specified in the
Standard Review Plan: for example, &
change resulting from the application of
8 small refinement of a previously used
calculational model or design method.

(vii) A change to make a license
conform to changes in the regulations,
where the license change results in very
minor changes to facility operations
clearly in keeping with the regulations.

(viii) A change to a license to reflect a
minor adjustment in ownership shares
among co-owners already shown in the
license.
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Paperwork Reduction Act Statement

This final rule contains no new or
mndednquimnubrneud
ing. reporting. plans or procedures,
ppﬂabmawo&hwd
information

Regulatory Flexibility Cartification

In accordance with the Regula
Flexibility Act of 1980, 5 US.C. >
the Commission certifies that this rule
does not have a significant aconomic
impact on a substantial number of small
entities. This rule affects only the
licensing and operation of nuclear
power plants and testing facilities. The
companies that own these plants do not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or tLe Small
Business Size Standards set out n
regulations issued by the Small Business
Administration at 13 CFR Part 121. Since
these companies are dominant in their
service areas, this rule does not fall

within the purview of the Act.
Regulatory Analysis

The Commission has -
regulatory ana’ ison
amendmer’ wgsing the costs and
benefits . source impacts. t may be

examined at the address indicated
above.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1874, as amended,
and Sections 552 and 553 of Tilie § of the
United States Code, notice is bereby
given that the {ollowing amendments to
Title 10, Chapter L Code of Federal
Regulations, 10 CFR Part 50, are
published as a document subject
codification.

List of Subjects in 18 CFR Part 58

Antitrust, Classified information, Fire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radietion protection, Reactar
siting criteria, Reporting requirementa.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50 is
revised (o read as follows:

Authority: Secs. 103, 104,
189, 68 Stat. 838, mmmmu&.mu
amended, sec. 234, 83 Stat 1244,
42 US.C 2133 2134, 2201, 2232 2233 2298,
2230, 2282): secs. 201, 202, 206 88 Stal 12,
1244, 1246, as amended (2 U
5646}, unless otherwise noted.

Section 50.7 also issued under Pub. L. 85~
801, sec. 10, 92 Stat. 2081 (42 USLC s881)
Sections 50.58, 50 91 and 50.82 aleo issued
under Pub. L. 97415, 96 Stat 2073, (2 USC
2239). Section 50.78 aleo isssed under sec.

i

122, 68 Stat 39
50.80 and SO.1

USC 1352 Sectione
issued undar sec. 184, %8

l&.U&CﬂNU‘Cm

For the purposes of sec. 223, 88 Stat. 958 e
amended (42 US.C. 2273} §§ 50.10 (a). (b)
and (c), 5044, 50 48, 5044 S0.54. and 50.80(a)
are issued under sec. 161h, 88 Stal 944, as
amended (42 US.C. 2201(b)k §§ 50.30 (b) and
fc) and 50.54 are issved under cec. W1LL &8
Stat. 949, as amended (42 US.C. 220i(i)}k and
§1§ 50.55(¢), 50.58(b). 5070, 0.7\, 5072 and
5078 are issuved under sec. 1810, 88 Siat. 850,
as amended (42 US.C 2200(0))

llnlsos.pcngnph(b)huﬁnd
to read as follows: .

§50.58 Mearings and report of the
Advisory Committee on Reactor

-

(b) The Commission will hold a
ing after at least 30-days’ notice and
publication once in the Federal Register
ou each application for a construction
rmit for a production or wtilization
f: cility which is of a type described in
§ 50.21(b) or § 50.22 of this pert, or
which is a testing facility. When a
construction permit has issued for
such a facility following the holding of a
public hearing and an application is
made for an operating license or for an
nmendmen( to a construction permit or
liunn. the Commission may
bold B be after at least 30-dayy’
notice and publication once in the -
Federal Reghtu. or, in the absence of &
request therefor by any person whose
interest may be affected, may fssue an
operating license or an amendment to a
construction permit or operating license
without a hearing, upon 30-days’ notice
and publication in the Federal Register
of its intent to do so. If the Commission
finds, in an emergency situation, as
detined in § 50.91, that no significant
hazards consideration is presented by
an application for an amendment to an
operating license, it may dispense with . -
public notice and comment may issue
the amendment If the Commission finds
that exigent circumstances exist, as
described in § 50.91, it may reduce the
period provided for public notice and
comrient. Both in an em
situation and in the case of exigent
circumstances, the Commission will
provide 30 days notice of opportunity for
& hearing, though this notice may be
published after issuance of the
amendment if the Commission
determines that no significant hazards
considerations are involved. The
Commission will use the standards in
§50.92 1o determine whether a
significant hazards consideration is
presented by an amendment to an
operating license for a facility of the

wmhltn&)clw
which is a testing facility, and may
MOMWM
.aacun.wmtmmm
before It of a request for a bearing from
any person, in advance of the bolding
mdeompkﬂondlnynquﬁvdm
where it has determined that o
.wﬂcutluurd.mddu-ﬂnh :
involved
3. Section 50.91 is redesignated as
§ 50.82 and revised to read as follows:

§50.92 Isuance of amendment.

(e) In determining whether an
emendment o a license or construction
permit will be issued to the
the Commission will be guided by the
considerations which govern the
{ssuance of initial licenses or .
construction permits to the extent
applicable and appropriate. If the
application involves the material
alteration of a licensed facility,a .
construction permit will be {ssued prior
to the issuance of the amendment to the
licenve. If the amendment involves a
significant hazards consideration, the -
Commission will give notice of its
proposed action purscant to § 2305 of
this chapter before acting thereon. The
notice will be issued as soon as

cticabie after the application has
been docketed.

(b) The Commission will be
particularly sensitive to a license
amendment reqv-~st that involves
irreversible consequences (such as ons
that, for example, permits & significant
increase in the amount of effluents or
rediation emitted by a nuclear m
plant).

{c) The Commlulon may make & ﬂnll
determination, pursuant to the
procedures in § 50.91, that a proposed
amendment (o an operating license for a
« facility licensed under § 50.21(b) ar
§ 50.22 or for a testing facility involves
no significant hazards considerations, if
operation of the ) 1cility in accordance
with the propose« amendment would
not:

(1) Involve a sig ificant increase in
the probability or consequences of an
accident previously evaluated: or

(2) Create the possibility of a new or
different kind of accident from any
sccident previously evaloatediowr -~

(3) Invalve a significant reduction in a
margin of safety. .

The views of Chairman .
Palladino and Commissioners Ahearne,
Gilinsky and Asselstine follow.

Pated at Washington, D.C. this 4th day of
April 1988
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For the Nuclear Rogulatory Commission.
J Chilk,
Secretary for the Commission. '
Chairman Palladino’s Additional Views

In my opinion the Commission's decision
on reracking represents its best technical
fudgment at this time oo the generic no-
significant-bazards question. That iz, the
Commission cannot say that reracking. as a
general matter, would or would not involve &
significant bazards consideration. The
technical considerations of reracking

proposals can vary significantly from one to
enother

It was this latter fact, as well as the
statements made in the Congress on
reracking, that caused me to vote for the staff
to study the technical basis for judgments
about the hazards considerations presented
by particular reracking applications.

1 also believe that we may have cleared up
one of the Congressional concerns about
reracking by stating that it is not our intent to
make & no-significant-hazards-consideration

finding for reracking based on unproven
technology.

Additional Comments of Commissioner
Ahsarne

There bave been several complaints that
the criteria for determining when an
amendment involves significant hazards
considerations are unclear or difficult to
apply. For example. in the current notice the
Commission notes that a commenter on the
proposed rule stated the standards are
“unclear and useless in that they imply a
level of detailed review of amendment
applications far beyond what the staff
pormally performs.” ! However, these
critic’ms must be considered in context.

In May 1978 a petition for rulemaking was
filed which requested that criteria be
specifie.s for determining when an
amendment involved no significant hazards
considerations.® The petition was published
for comment in 1978.* The Commission
received few comments, primarily supporting
or opposing criteria which had been proposed
in the petition. The discussion focused on
underlying philosophical/legal issues rather
than specific alternative criteria.

The rulemaking ther. lay dormant for
several years In late 1979 the Commission
addressed the matter and agreed to 'ssue a
proposed rule for public comment. The
oroposed rule was published March 1880.¢ As
the Commission explained in that notice;

"This refers to: “Comments by the Natwol
Resources Defense Council and the Union of
Concerned Scientists on Proposed amendments to
10 CPR Parts 2 and 50 No Significant Hazards
Considerstion™ at 8§ (May 23, 1980) (comment 3, PR~
2.50 (45 FR 20401)).

*The petition was filled May 7, 1978 by Mr. Robert
Lowenstein on behalf of Boston Edison Company,
Florida Power and Light Company, and lows Power
Company

*41 PR 24008 (June 14 1978}
‘45 FR 20491 (March 28, 1990}

During the past several years, the Staff has
been guided in reaching its findings with
respect to “no significant hazarde
consideration” by staff criteris and
of amendments likely to involve, and not
lkely to involve, significant hazards
considerations. These criteria and examples
have been promulgated within the Staff and
bave proven useful to the Staff. The
Commission believes it would be useful to
consider incorporating these criteria into the
Commission’s regulations for use in
determining whether a proposed amendment
0 an operating license or 1o & construction
permit of any production or stilization facility
involves no significant haza: ds
consideration.® ‘

With respect to the criticis n that the
criteria are unclear, we havs not received
much assistance in developing clearer criteria
despite having obtained two rounds of
comment over the last seven years. For
example, in the comments on the proposed
rule mentioned above, NRDC and UCS
simply argued: “The NRC should promulgate
& rule holding that prior notice and
opportunity for bearing should be provided
for construction permit and operating
Bcanses amendments in all um
those involving no significant p .
unreviewed safety issue.”* In addition, the
debate has often me confused by
differing assumptions and philosophies that
are not usually clearly identified. Por
example, the NRDC/UCS implication of &
detailed level of review arises largely
because of un implicit assumption that the
criteria are intended to require a merits type
review. In fact, what the staff bas always _
done, and what | believe we bad in mind,
was to make a preliminary L

Basically, we have done the best we can. |
would be willing to address any specific
alternatives. However, after dealing with this
for 8 number of years, I believe we must
move ahead with what we have.

Commissioner Gilinsky's Separate Views on
the Interim Final Rule Regarding Standards
for Determining Whetlier License
Amendments Involve no Significant Hazards
Considerations (Amendments to 10 CFR Part
&

April 4, 1083, *

Standing by themselves, the standards
which are set forth in the rule are so general
that they offer no real guidance to the NRC
staff. In & prior version of the ruie, the
Commission included, in the rule itself, some
very useful examples of which amendments

‘id ot 20002

*id At 11. 10 CFR 50.50 deems actions to be an
“anreviewed safety question™

1) if the probability of occurrence or the
wnsequences of an accident or malfunction of
equipmen! important to safety previously evaluated
in the safety analysis report may be Increased: or
(4] f & possibility for an accident or malfunction of
& different type than any evaluated previously in
the safety analysis report may be created: or (i) f
the margin of safety as defined in the basis for any
technical specification is reduced.”

NRDC/UCS did not propose an alternate
definition 1o be used with their proposal Ii is
Ipteresting to note the substantial similarity to the
significant hazards considerstion test.

do and do not involve a significant
consideration. In the
examples have been
rnnblcdlhmhvhn

anyone but the NRC historian. This
diminishes the vasue of the rule so much tha
I can no longer approve it ’
The earlier version of the rule placed
amendments authorizing substantial spent
fuel pool expansions in the significant .
bazards consideration category. The i
Commission should have retained this
categorization which is consistent with the
terms of the rule. Moreover, the Commission
should not have ignored the public and
Congressional views which have
axpressed on this point, most recen
Senators Simpson, Hart, and Mi lamtn
agreement with Commissioner Asselstine’s
analysis of the legislative record undertying
this provision.

Additional Views of Commissioner Asselstine

I strongly disagree with the Commission
majority’s decision to permit the use of the
“Sholly amendment” authority contained in
section 12 of Public Law 97415, the NRC-
Authorization Act for fiscal years 1962 and
1983, for license amendments for the
reracking of a spent fuel pool.

The ion majority’s interim fial
rule would change the Commission's
longstanding and consistent policy of
requiring that any requested hearing on a
license amendment for the reracking of &
spent fuel pool be completed prior to granting
the license amendment. Although the
Commission has considered and approved a
large number of spent fuel pool reracking
amendments in the past, it has never used the
no significant hazards consideration
provisions in section 189 a. of ’l:: Atomic
Energy Act of 1954 as a basis for approving
the amendment before the completion of &
requested hearing. ;

It is clear to me from the legislative history
of section 12 of Public Law 97-415 thet the
Congress did not intend that the authority
granted by section 12 should be used to
approve reracking amendments prior to the
completion of any requested hearing. The
Sholly amendment was first included in the
NRC authorization bill for fiscal years 1982
and 1883 by the Senate Committee on
Environment and Public Works. The report of
that Committee on the bill (Senate Report §7-
113) makes it abundantly clear that the
Committee did not intend the Sholly
amendment to be used by the Commission to
approve reracking amendments in advance of
the completion of a requested hearing.

Although the report of tne Conference
Committee on the bill did not repeat this
edmonition, there is no evidence to indicate 8
contrary view by the House-Senate conferees
on the bill or by the two House Committees
that considered the legislation.

Moreover, | believe that the use of the
Sholly amendment authority to approve
reracking amendments before the completion
of any required hearing goes far beyond the
justification offeréd by the Commissign when
it requested the Sholly amendment. In
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vesting the enactment of the Sholly
::cndm’:.m. the Commission described in
some detail the situations in which it foresaw
the need for this authority The Commission
emphasized the need for a large number of
urjc;meen and unanticipated changes to the
detailed technical specifications in the
operating licenses for nuclear powerplants
tha! arise each year through such activities as
refueling of the plant. The Commission
argued tha! the need to hold a hearing on
each of these changes. if one is requested,
would be burdensome to the Commission and
could disrupt the operation of # number of
plants. In order to avoid this problem, the
Commission asked the Congress to reinstate
the suthority that the Commission bad
exercised in similar situations since 1962. A
reracking amendment is substantially
d:fferent from the situations described by the
Commission in requesting the Sholly
amendment. because the need for reracking
can be anticipated, because rers
involves a substantial physical modification
to the plant and because of the significance
atached to reracking by State and local
officials and by the public.

Finally, | believe that there are s
public policy reasons for conunuing the

ssions past practice of completing

bearings on reracking amendment proposais
belore approving the amendment. These
public policy reasons include the strong
interes! and concern on the part of State and
local governments and the public regarding
reracking proposals and the extent to which

roceeding with reracking in advance of the
:unm may prejudice the later consideration
of other alternatives to the proposed
reracking plan.

For these reasons. as & matter of policy, I
would not permit the use of the Sholly
amendment authority to approve reracking
amendments prior to the completion of any
requested bearing I would therefore have
added a provision to the Commission's
interim final rule that would have required, -
a3 ¢ policy matter, the completion of any
requested hearing on a spent fuel pool
mcclmf amendment before Commission
approval of the amendment.

[F% Doc. 8349062 Pled 4643 845 am)
BELLING COOE 7580910

10 CFR Parts 2 and 50

Notice and State Consultation

AGENCY: Nuclear Regulatory
Commission.

ACTION: Interim final rule.

SUMMARY: Pursuant to Public Law 97~
415. NRC is amending its regulations (1)
to provide procedures under which '
normally it would give prior notice of
opportunity for a hearing on
applications it receives to amend
operating licenses for nuclear power
reaclors and testing facilities (research
reactors are not covered) and prior
notice and reasonable opportunity for
public comment on proposed .
determinations about whether these

amendments involve no significant
bazards considerations, (2) to
criteria for dispensing with such prior

notice and reasonable opportunity for
public comment in emergency situations,
and (3) to furnish ures for
consultation on any such determinations
with the State in which the facility
involved is located. These procedures
will normally provide the public and the
States with prior notice of NRC's
determinations involving no significant
bazards considerations and with an
opportunity to comment on its actions.
DATE: Effective date: May 8, 19683. The
Commission tnvites comments on this
interim final rule by May 6, 1063,
Comments received after this date will
be considered if it is practical to do so,
but assurance of consideratics cannot
be given except as to comments
received on or before this date.
ADDRESSES: Written comments should
be sent to the Secretary of the -
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20858,
Attention: Docketing and Service
Branch Copies of comments recsived on
the amendments as well as on the
Regulatory Analysis proposed in
connection with the amendments may
be examined in the Commission's Public
Document Room at 1717 H Street, NW.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian. Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 492-3690.
SUPPLEMENTARY INFORMATION:
Introduction ~

Public Law 87415, signed on January

4. 1983, among other things, directs NRC
to promulgate regulations which
establish (a) standards for determining
whether an amendment to an operating
license involves no significant bazards
consideration, (b) criteria for providing
or, in emergency situations, dispensing
with prior notice and public comment on
any such determination, and (c)
procedures for consulting on such a
determination with the State in which
the facility involved is located. See
Conf. Rep. No. 97-884, 97th Cong., 2d
Sess. (1882). The legislation also
authorizes NRC to {ssue and make
immediately effective an amendment to
a license, upon a determination that the
amendmer.! involves no significant
bazards consideration (even though
NRC has before it a request for a
bearing by an interested person) and in
advance of the holding and completion
of any required bearing. Th's rulemaking
and request for comments responds to

the statutory directive that NRC

expeditiously promulgate regulations on
ftems (b) and (c) above. NRC is also

bli separately in the Federal

interim regulations on item
(a) above.

These regulations are issued, as final
though in interim form, and comments
will be considered on them. They will
become effective 30 days after
publication o the Federal Register.
Accordingly, interested persons who
wish to comment are en to do
80 at the earliest possible time, but not
later than 30 days after publication, to
permit the fullest consideration of their
views.

Background

A. Affected Legislation, Regulations
and Procedures

When the Atomic Energy Act of 1054
(Act) was adopted in 1954, it contained
0o provision which required a public
hearing on {ssuance of a construction

permit or operating iicense for a nuclear
power reactor in the absence of a
request from an interested

In

1857, the Act was ame to
that mandatory hearings be bcm'
Issuance of both & construction permit
and an operating license for power
reactors and certain other facilities.
Public Law 85-256 (71 Stat. 578)
amending section 189a. of the Act.

" The 1857 amendments to the Act were
interpreted by the Commission as
requiring a “mandatory hearing” before
fssuance of amendments to construction
permits and operating licenses. See, og.,
Hearing Before the Subcommittee on
Legislation, Joint Committee on Atomic
Energy, 87th Cong., 2d. Sess. (April 17,
1962), at 8.) Partially in response to the
administrative ty and cumbersome

rocedures which this interpretation
orced upon the Commission (moh:
Committee on Atomic Energy
Study. “Improving the AEC Regulatory
Process”, March 1961, pp. 49-50), section
189a. of the Act was amended in 1962 to
eliminate the requirement for a
mandatory public hearing except upon
the applicatio for a construction permi’
for a power c. testing facility. As stated
in the report of the Joint Committee on
Atomic Energy which recommended the
amendments:

Accordingly, this section will eliminate the

requirements for a mandatory hearing except
upon the application for a construction permit
for a power or testing facility. Under this
plan. the issuance of amendments to such
construction permits, and the issuance of
operating licenses and amendments to such
construction permits, and the issuance of
operating licenses and amendments w0
operating licenses, would be only after a 30-
day public notice and an offer of hearing. In
the absence of & request for & hearing,

,‘ __
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hmwmmmamu
nhpblkmnwmdnbo‘u‘bh
for the Commission to with the 30-
day notice requirement the application
N_WMMMIQ
maiuﬁonhmdybdu by
the Commission under the terms of AEC
tions 50.59. House Report No. 1988,

amendment involved a “

bazards consideration.” In sum, section
189a. of the Act, now provides that,
upon thirty-days’ notice published in the
Federal Register, the Commission may
issue an operating license, or &n
amendment to an operating license, or
an amendment to & construction permit,
for a facility licensed under sections 103
or 104b. of the Act, or for a testing
facility licensed under section 104c.,
without a public hearing if no hearing is
requested by any interested person.
Section 189a. also permits the
Commission to dispense with such
thirty-days’ notice and Federal Register
publication with respect to the issuance
of an amendment to & construction

rmit or an amendment to an operating

nse upon a determination by the
Commission thst the amendment
involves no significant hazards
consideration. These provisions have
been incorporated into §§ 2.108, 2.108,
50.58(a) and (b) and 50.91 of the
Commissicn's regulations.

The regulations provide for prior
notice of a action” on an
application for an amendment when a
determination is made that there is @
significant hazards consideration and
provide an opportunity for interested
members of the public to request a
bearing See §§ 2105(a)(3) and 50.91.
Hence, if a requested license
amendment is found to involve &
significant hazards consideration, the
amendment would not be issued until
after any required hearing is completed
or after expiration of the notice period.
In addition § 50.58(b) further explains
the Commission’s hearing and notice
procedures, as follows: .

The Commisssion will hold e hearing aftar
at least 30 days notice and publication once
in the F Register on each application
for a construction permit for a production ar
utilization facility which is of a type
described in § 50.21(b) or § 50.22 or which s
A testing . When truction

- Federal n.au'/ Vol. 48,

~H~da.pﬂem-i-
tion is made for an opera
or for an amendment to & cons permit
may

wmm

« hearing after at least 30 days notice
dpﬂuﬁwmhhh‘aﬂlt
o, in the absence of a request therefor
mm-humtmh“
may issue an operating license or an
amendment o a construction permit or
operating license without & hearing, upon 30
days notice and tion ance in the
Fodera! Register of its intent to do so. If the
Commission finds that no significant hazards
consideration is presented by an application
for an samendment to & construction permit or
mmmluydhp.’-d&nd
potice and publication and may issue the
amendment.

The Commission's practice with
regard 1o license amendments involving
o significant hazards considerstion
(unless, as & matter of discretion, prior
notice was given) was to issue the
amendment and then publish in the
Federa! Register a “notice of issuance.”
See § 2.106. In such a case,
mémbers of the public who wished o
object to the amendment and request &
Kearing could do s0. but a request for a
bearing did not, by itself, suspend the
effectiveness of the amendment. Thus,
botlnbnotlamdhultlfoum
requested. occurred after -
amendment was Issued.

It s important to bear in mind that there is no
chndMlﬂmbth‘n
® cant counsiderstion” standard.
ther or not an action requires prioe
potice. no license and no amendment may be
issued unless the Commission concludes that
it provides reasonable assurance that the
public health and safety will not be
cndumndudthﬂhocﬁuvﬂhﬂh
{nimical to the common defense and security
of 1o the health and salety of the public. See,
¢.3- § 50.57(a). Also, whether or not an
amendment entails prior notice, no
amendment to any license may be lssaed
unless it conforms Yo all applicable
Commission safety standards. Thus, the “no
dpmumhummidmt!on'cw
has been a procedural standard only,
gov whether public notice of &
action must be provided, before the
action is taken by the Commission. In short,
the “no ficant hazards consideration”
standard has been a notice standard and has
had no substantive safety significance, oth«r
then that attributable to the of prior
potice to the public to the and
reasonable opportunity for a beartng.
B, The Sholly Decision and the New

Loﬁ:‘laﬁm
Commission’s practice of not
E:!Mding an opportunity for a prior
ering on a license amendment not
{nvolving significant hazards
considerations was held to be improper
in Sholly v. NRC, 6512 F.2d 780 (1980),
rehearing denied, 851 F.2d 782 (1980},
wtfmﬂbd 101 S.Ct. 3004 (1881)
(Sholy}hthatuuthoU&Co\md

* ordelay in the

Appeals for the District of Columbia
Circuit ruled that, under section 189a. of
the Act, NRC must hold a prior hearing
before an amendment to an ting
license for 3 nuclear am‘m
become effective, if has been a

“request for hearing (or an expression of

interest in the subject matter of the

amendment which ‘s sufficient
to constitute a request for a hearing). A
prior hearing, said the Court, is required
even when NRC has made a finding that
- amendment involves no

t hazards considerstion and
has determined to dispense with prior
potice in the Federal Ragister. At the
request of the Commission and the
Department of Justice, the Supreme
Court agreed to review the Court of
Appeals’ interpretation of section 188a.

the Act The Supreme Court has

remanded the case to the Court of
Appeals with instructions to vacate it '
it is moot and, if it is not, to reconsider |
in light of the new legislation.

The Court of Appeals’ decision did
pot Involve and has no effect upon the
Commision's authority to orcer
{mmediately effective amendments,
without prior notice or hearing. when
the public health, safety, or interest so
requires. See, Administrative Procedure
Act, section 8(b), 5 U.S.C. 558(c), secticn
161 of the Atomic Energy Act, and 10
CFR 2.202(f) and 2.204. Similarly, the
Court did not alter existing law with
regard to the Commission’s pleading
requirings, which are designed to enab
the Commission to determine whether
person requesting & buruzll:. in fact,
an “interested person” within the
meaning of section 189a.—that is,
whether the has demonstrated
standing identified one or more
issues to be litigated. See, BP/ v. Atom
Energy Commission, 502 F.2d 424, 428
(D.C. Cir. 1874), where the Court statec
that, “Under its procedural regulations
is not unreasonable for the Commissic
to require that the prospective
intervenor first specify the basis for bi
request for & hearing.”

However, the Commission believed
that legislation was needed to
the result reached by the Court i
because of the implications of the
requirement that the Oommb::‘rll
a requestnd bearing before it i8¢
a license amendment involving no
significant hazards consideration. The
Commission believes that, since most
requested license amendments involv
no significant hazards consideration |
routine in nature, hearings cn such
amendments could result in disruptio
rations of nuclear
powerplants and could impose
regulatory burdens upon it and the
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nuclear industry that are not related to

significant salety matters. Subsequently.
on March 11, 1881, the Commission
submitted proposed legislation to
Co (introduced acx S. 912) that
would expressly authcrize it to issue a
license amendment before holding a
hearing requested by an interested
person, when it has made a
determination that no significant
hazards consideration is involved in the
emendment. .
. After the House and Senate conferees
considered two similar bills, HR. 2330
and S. 1207, they agreed on a unified
version (see Conf. Rep. No. 87-884, §7th
Cong. 2d. Sess. (1882)) and passed Pub.
L. 87-414. Specifically, section 12(a) of
that law amends section 188a. of the Act
by adding the following with respect to
license amendments involving no
significant bazards considerations:

2)(A) The Comrmission may issue and
make immediately effective any amendment
to an opersting license, upon a determination
by the Commission that such amendment
involves no significant bazards consideration,
notwithstandi- 4 the pendency before the
Commission of a reques! for @ bearing from
any person. Such amendment mzay be issued
and made immediately effective in advance
of the holding and completion of any required
hearing. In determining under this section
whether such amendment involves no
significant hazards consideration, the
Commission shal! consult with the State in
which the facility involved is locaied. In all
other respects such amendment shall meet
the requirements of this Act.

(B) The Commission shall periodically (but
not less frequently than once every thirty
days) publish notice of any mc:z»m
issued, or proposed to be issued. as provided
in subparagraph (A). Each such notice shall
include all amendments issued. or proposed
to be issued. since the date of publication of
the last such periodic notice. Such notice
shall, with respect to each amendment or
proposed amendment (i) identify the facility
involved: and (ii) provide a brief description
of such amendment. Nothing in this
subsection shall be construed to delay the
effective date of any amendment.

(C) The Commission shall, during the
ninety-day period following the effective date
of tiis paragraph. promuigate regulations
establishing (i) standards for determining
whether aiy amendment to an operating
license involves no significant hazards
consideration: (1i) criteria for providing or, in
emergency situations, dispensing with prior
notice and reasonable opportunity for public
comment on any such determination. which
criteria shall take into sccount the exigency
of the need for the amendment involved: and
(lii) procedures for consultation on any such
determination with the State in which the
facility involved is located. i

‘:cﬁon 12(b) of that law specifies

(b) The authority of the Nuclear Reg:latory
ion, under the provisions of the

amendment made by subsection (). to issue
and to make immediately effective any
amendment to an opersting license shall take
effect upon the promulgation by the
Commission of the regulations requived tn
such provisions.

Thus, as noted above, the legislation
authorizes NRC to {ssue and make
immediately ;Bocﬂn an amendment to
an operating license upon a
determination that the amendment
involves no significant hazards
consideration, even though NRC has
before it a request for a hearing from an
interested person. At the same time,
however, the legislative history makes it
clear that Congress expects NRC to
exercise its authority only in the case of
amendments not involving significant
salety questions. The Conference Report
states:

The conference agreement maintaing the
requirement of the current section 189a. of the
Atomic Energy Act that a hearing on the
license amendment be held upon the request
e L g e g e S

ect agreement ai au
the Commission, in those cases where the
amendment Involved poses no significant
bazards consideration, to issue the license
amendment and allow | to take effect before
this hearing is held or co npleted. The
conferees intend that the “ommission will
use this authority carefully, applying it only
to those license amendments which no
significant bazards consideration. /d,, at 87.

In this regard, the Senate stressed:

Itss desire to preserve for the publica
mea right to participate tn decisions
regarding the commercial use of nuclear °
power. Thus, the provision does not dispense

with the requirement for a hearing. and the
NRC, if requested [by an interested petson),
mus! conduct a hearing after the license
amendment takes effect. See 8. Rep. No. 97~
113, 97th Cong., 1s! Sess., a! 14 (1083,

The public notice provision was
: laincd by the Conference Report as
ol ‘

The conferees note that the purpose of
nqbulrin. prior notice and an opportunity for
public comment before a license amendment
may take effect, as provided in subsection
(2)(C)(i1) for ail but emergency situations, is
1o allow at least @ minimum level of citizen
input into the threshold question of whether
the proposed license amendment involves

cant health or safety issues. While this
subsection of the conference agreement
reserves for the Commission substantial
exibility to tailor the notice and comment
ures to the exigency of the need for the
nse amendment, the conferees expect the
content, placement and of the notice to
be reasonably calculated to allow residents
of the area surrounding the facility an
adequate opportunity tc formulate and
submit reasoned commen's. =

The requirement (n subsection 2(C)(ii) that
the Commission promulgate criteria
providing or dispensing with prior notice and

public comment on & proposed detlermination
that a license amendment! involves no i

significant hazards consideration reflects the
conferees’ intent that, wherever practicable,

the Commission should notice
of. and provide for prior public comment on,
#uch & proposed determination. i

In the context of subsection (2)(CX1/), the
conferees understand the lerm “emergency
situations” to encompass only those rere
cases o which immediate action is necessary
to prevent the shutdown or derating of an
operating commercial reactor . . . The .
C‘t:nmlwon‘ommmmht

“Emergency situations” exception under
section 12 of the conference agreement will
not apply if the licensee bas failed to apply
for the license amendment in & timely
fashion. In other words, the lcensee should
not be able to take advantage of the
emergency itsell. To prevent abuses of this
provision, the conferses expect the

-Commission t independently assess the

licensee’s reasons for fallure to file an
application sufficiently fn advance of the
threatened closure or derating of the facility.
c»:tm.m.w-ucmmuun
98 (1962).

C. Notice for Public Comment and for
Opportunity for a Hearing.

The Commission bas decided to adopt
the ngtice procedures and criteria
contemplated by the legislation with
respect to determinations about no
s can! hazards consideration. In
addition it has decided to combine the
notices for public comment on no
significant hazards considerations with
the notices for opportunity for a hes:ing,
thereby, normally providing both prior
notice of opportunity for a he and
prior notice for public comment
requests it receives to amend operating
licenses of facilities described tn
§ 50.21(b) or § 50.22 or of testing
facilities.

With respect to o ty fora
hearing, the Commission would amend
§ 2.105 to specify that it could normally
issue in the Federal Register at least
monthly a list of “notice of p
actions” on requests for ame ts to
operating licenses. These monthly
notices would provide an opportunity to
reques! a hearing within thirty days. The
Commission would also retain the
option of issuing individual notices, as it
sees fit. If the Commission does not
receive any request for a hearing on an
amendment within the notice period, it
would take the proposed action when #t
has completed its review and made the
necessary findings. If it receives such a
request, it would act under a new
§ 50.81, which describes the
and criteria the Commission would use
to act on applications for amendments
to opeudng licenses involving no
significant hazards considerations. (The
interim final rule on “Standards for

.
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Determining Whether License
Amendments Involve No
tely &?M-m
in
m-lpabdlhmlm.
'T h)pl-n the main theme of the
1] t
legislation, under new § 50.91 the
e g ) e
- opportunity for a bearing with a notice
for public comment on any proposed
tion on no t bazards
consideration. Additionally, new § 50.91
would permit the Commission to make
nmndmcdt:.tmlmmodhh oﬂocgnh
advance completion
of any required bearing where it has
determined that no significant hazards
consideretion is involved. Thus, § 50.91
would build upon amended § 2.108,
providing details for the of
Federal Register notices. Por instance,
exceptions would be made for
emergency situations, where no prior
notices (for opportunity for a hearing
md.l:r'pubmwuc mzm
issued, sss no t
considerations are involved. In sum, this
system would add = “notice for
commnz‘undaidwmtoh
system of “notice of proposed P
under § 2105 and “notice of Issuance™
under § 2108 Under this new system,
the Commission would require an |,

il

F applicant requesting an amendment to
f i hopmun.na::.‘mwmm
s al ‘ appraisal on the issue of cant
:1’. bazards, using the in § 5092
& e l‘-d::.mww
: separate
(2). if it involves the :.
n to a
e fmprr s A e S

make its findings. (Both points will be
! } discussed later.) ~
g When the Commission receives the
amendment request, as described below,
it would first decide whctb;mtbm is an
emergency or an exigency. ere {s no
emergency, l:l would t::nh ::h ”
* preliminary decision, a “proposed
' determination,” about whether the
amendment involves no significant
; hazards considera , this
would be done before completion of the
safety analysis (also called safety
evaluation). ht'hmh dcut:“rmlnlﬂon. l:d
B might accept the app t's appraisal in
‘ whole or in part or it might reject the
applicant’s appraisal but, nonetheless,
reach the same conclusion.

At this stage, if the Commission
decides tha' no significant hazards
coasideratio is involved, it conld issue
an individua Federsl Register notice or
list this ame \dment in its oonthly

: publicstion in the Federal Register. This
y monthly publication would not only list

]

¢

- the Commission is pu

amendment requests recelved for which
blishing notice
under § 2108, it would also provide a
reasonable ty w
comment by this all
amendment requests received since the
last such monthly notice, and. like an
individual notice. (a) providing
ey eived. (0] mot B e 2
ty noting the proposed
0o significant hazards consideration
determination, (c) soliciting public
comment on the determination, and (d) *
providing for a 30-day comment

While it is awai rbﬂc comment, ~
the Commission proceed with the
safety enalysis. In this context, the
Commission wishes to note that, though
the substance of the public comments
could be litigated in a hearing, when one
is held, neither it nor its Boards will
entertain requests on its actions
with respect to comments. It
believes that this is in keeping with the
legislation which states that gubllc
comment cannot delay the effective date
o Ahae e pebe the

the public comment period,
e
comments, consider ety
and reach its final decision on the
amendment est. If it decides that no
significant baz consideration is
involved, it would publish an individual
“notice of issuance™ under § 2.108 or
publish the notice of issuance in its
system of monthly Federal
potices, and thus close the public record.
Note that the Commission would not
make and publish a final determination
on no significant hazards consideration
because such a determination is needed
only if a hearing request is received and
the Commission decides to make the
amendment immediately effective and
to provide a hearing after issuance
rather than before.

If it receives a he request during
the comment ptriod‘:ﬁ the
Commission has decided that no
significant bazards c-nsideration is
involved, it would prepare a “final
determination” on thet issue, make the
requisite safety and public heelth
findings, and proceed to Issue the
ame ot The bearing request would
be treated the same way as in previous
Comz:i;';ion practice, Ih:el s, bym" o
provi any requisite hearing
amendment has been issued. As
explained be ‘ore, the legislation permits
the Commir ,ion to make an amendment
immediately effective, notwithstanding
the pendency before it of a request for a
bearing from any person (even cne that
meets the provisions for intervention in
§ 2714). in advance of the bolding and

completion of any required hearing

state in this regard that any question
about its stafl's determinations on the
issue of versus no significant
bazards consideration that may be

raised in on the amendment
wﬂlmu‘:y,:‘mMnhhdh
amendment.

The Commission believes hl:;.
procedure just described would be *
usual way of handling license
amendments, because most of these do
not involve emergency or
situations and do not entail &
determination that hazards
consideration is inv These three
situations and other unusual ones could
arise -

Returning to the initial receipt of an
application, if the Commission receives
an amendment request and then
determines that a hazards
considerstion is involved, it would
bandle this request in the same way it
does now, by issuing an individual
notice of proposed action and providing
an opportunity for  bearing under
§ 2.105. The only change in :ﬁm
procedure would be that it notify
the public of the final disposition of the
amendment by noting its {ssuance or
denial in the monthly Federal
notice instead of in an individual notice.

Another possibility might be that the
Commh::'odn receives an amendment
request finds an emergency
situation, where failure to act in a timely
way would result in derating or
shutdown of e nuclear power plant. In
this case, also discussed later in
connection with State consultation, it
may ;:’mmod I}O bmcd. the license
amendment, if it determines, among
other things, that no significant hazards
consideration Is involved. In this
circumstance, the Commission might not
necessarily be able to rovido for prior
notice for opportunity for a hearing or
for prior notice for public comment and
might thonfor; um pw
procedure, pu an individual
noﬂc:! of issuance undcr'l 2.108 (which
provides an opportunity for a hearing
after the amendment is issued.)
Additionally, the Commission’s monthly
Federal Register notice system would
note the Commission's action on the
amendment request and, A
provide an opportunity for public
comment. In connection with eme
requests, the Commission expects its
licensees to apply for license
amendments in & timely fashion. It will
decline to dh'gonu with noticeand -
comment on the no significant hazards
consideration determination, if it
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Commission will assess the applicant’s
reasons for failure to file an application
sufficiently in advance of that event.

Still another possibility might be that
the Commission receives an amendment
request and finds an exigency, that is, a
situation other than an e
where swilt action is necessary. The
legislation, quoted above, states that the
Commission should establish criteria
which “teke into account the exigency
of the need for the amendment.” The
Conference Report, quoted above, potnts
out that “the conference
preserves for the Commission
substantial flexibility to tailor the notice
and comment procedures to the
exigency of the need for the license
amendment” and that “the conferees
expect the content, placement and
timing of the notice to be reasonably
calculated to allow nddenbd:flthc area
surrounding the facility an adequate
opportunity to formulate and submit
feasoned comments.”

The Commission believes that
extraordinary situations may arise,
short of an emergency, where a licensee
and the Commission must act qui
and where time does not permit the
Commission to publish a Federal
Register notice soliciting public
comment or to provide 30 days
ordinarily allowed for public comment.
For instance, such a circumstance may
arise where a licensee, while shutdown
for a shart time, wishes to add some
component clearly more reliable than
one presently installed or wishes to use
a different method of testing some
system and that method is clearly better
than one provided for in its Technical
lsjpedﬁcaﬁom In either case, the

censee may have 1o request sn
amendment, and, if the Commism..
determines, among other things, that no
significant hazards consideration is
involved, it may wish to grant the
request before the licensee starts the
plant up and the oppartunity to improve
the plant is lost. ,

In circumstances woch as the two fust
described, the Commission may use
media other than the Federal Regista,
for example, a local newspaper
published pear the licensee's facility,
widely read by the residents in the aree

surrounding the facility, o inform the

NRC on the amendment request. It
should be noted that this method of
prior notice for public comment will be
in addition to the routine notice of the
amendment :ﬂ the monthly Federal
Register compilation or to
individual notice of be-rh;xlt may be
published: it will not affect the time
aveilable to :xerdumhon

to request a hearing, may
provide that opportunity only after the
amendment has been issved, when the
Commission has determined that no
significant hazards consideration is
involved.

The Commission will use these
procedures sparingly and wants to make
sure that its licensees will not take
advantage of these procedures.
Therefore, it will use criteria, somewhat
similar to the ones it will use with
respect {o emergency situations, to
decide whether it wil! shorten the
comment period and change the type of
notice normally provided. Consequently,
In connection with requests indicating
an exigency, the Commission expects its
licensees to apply for license
amendments in a timely fashion. N will
not change its normal notice and public
comment practices where it determines
that the licensee has failed to use its
best efforts to make a timely application
lortbeamndmemmcrdulncu&&c
exigency and to take advantage of
exigency provision. Whenever a
licensee wants 10 use this provision, it
will bave to explain to the Commission
the reason for the exigency and why the
licensee cannot avoid it; 1
Commission will assess the licensee’s
reasons for failure to file an application
sufficiently in advance of its
action or for its inability to take the
action at some later time.

Another different circumstance may
also present itself to the Commission.
For instance, it could receive an
emendment st with respect to
which it finds that K is in the public
interest to offer an opportunity for &
prior hearing. In this case, #t would ose
its present individual notice
-ntfnoufy the public about the final
dispotition of the amendment in a notice
of issuance or denial in its monthly
Federal Register notice, tnstead of in an
individual notica. :

14877
Hi o
determines tha! the applicant bas failed  public of the bcensee's amendment - It should also be noted that these
to make a timely application for the request In these instances, the apply to Boense
- amendment in order to create the Commiasion will provide the public a applications. Commission may, ~

emergency and to take advantage of the  reasonable opportunity to comment o8 under existing §§ 2202{1) and 2208,
emergency provision. Whenever « the proposed no significant hazards make & determination that the public
threatened closure or derating le determination. To ensure that the health, safety, or interest requires it o
involved, the Commission expects the comments are received on time, the order an amendmen! without priae
applicant to explain to it why this Commission may also set up tn such & notice for public comment or .
emergency situation has occurred and situation e toll-free hotline, allowing the opportunity for & buw case, -
why the applicant could not avoid it the  public to telephone their comments o the Commission would tts

present procedure and publish an
individual notice of issuance in the
Federal Register and provide for am
opportunity for a bearing on the order.
Py e e L
asion’s practices;
would not alter the Commission’s
hearing practices. The Commission has
atlempted to provide noticing
procedures that are edministratively
simple, involve the least cost, do »t
entafl m::c delay, and ,n’lb- &
reasonable opportunity for public
comment. nevertheless, they are quite
burdensome and involve ci;nﬂ!anlh
resource impacts and timing delays
the Commission and for licensees
requesting amendments. Licersess
would be able to redoce these delays,

der thé Eooedwoad-.
;:uvi zooCombab.J

appr on the issue of

bazards There might also be other ways
to make the procedures simpier
and to assure that the opportunity for
public comment is not curtailed. The
Commission is therefore particularly
Interested in comments addressing the

workability of its proposed noticing
procedures.

Flinally, with respect to amendment
requests received before the intertm
final rule takes effect, the Commission

proposes to keep its present procedures
and not provide notice for public

comment on amendments requested on -

which the Commission has not acted
before the effective date of the interim
final rule.

D Stote Consulotion

As noted above, Public Law 97415
requires the Commiseion o consult with
the State in which the facility invalved
is located and to promulgate regulations
which prescribe procedures for such
consultation on a determination that am
emendment o an operating license
involves no significant hazards
consideration. The Conference
cited earlier, stated that the conferees
expect that the procedures far State
consultation would include the following
ele nents:

(1) The State would be potified of 8 -
licensee’s request for an amendment:

{2) The State would be sdvised of the
NRC's evaluation of the amendment request;

-, e wt
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(3) The NRC's proposed determination on
whether the license amendment involves no
significant hazards consideration would be
discussed with the State and the NRC's
reasons for making that determination would
be explained to the State;

(4) The NRC would listen to and consider
any comments provided by the State official
designated to consult with the NRC: and

(I)NNRC:'Md::::;“MMﬁ
attempt to consult wi te prior to
issuing the license amendment.

At the same time, however, the
procedures for State consultation would
oot

(1) Give the State » /ight to veto the
proposed NRC determination;

(2) Give the State a right to a hearing on the
NRC determination before the amendment

effective;

(3) Give the State the right to insist upon a
postponement of the NRC determination or
issuance of the amendment; or

t provisions of law that
reserve to the NRC exclusive responsibility
for setting and enforcing radiological health
;f: safety requirements for nuclear power

s

hnmulﬁm!h;ms(‘:bnudd. se good faith
iIn cons with a State in determining
whether :hl?unu amendment involves no
significant hazards consideration, the
conferees recognize that a very limited
number of truly exceptional cases may arise
when the NRC, despite its faith efforts,
cannot contact a responsible State official for
purposes of prior consultation. Inability to
:umun with a mpom' th ible ?I;mmu

OVW al I'm L]

vent m'ol?:‘ﬁc from making effective a
mnn samendment {nvolving no » t
hazards considerstion. if the NRC it
necessary to avoid the shut-down or derating
of a power plant. /D, at 38.
The Commission believes that the law
and its legislative history arb quite
specific. Accordingly, it proposes to
adopt the elements described in the
Conference Report quoted above in
those cases where it makes a proposed
determination on no significant hazards
consideration. Normally, the State
consultation procedures would work as
follows. To make the Stats consultation
process simpler and speedier, the
Commission would require an app'icant
requesting an amendment to ®
copy of its appraisal on the question of
no significant hazards to the Siate in
which the facility involved is located.
. (The NRC is compiling a list of State
officials who have been designated to
consult with it on amendment requests
involving no significant hazards
considerations; it intends to make this
list available to all its licensees with
facilities covered by § 50.21(b) or § 50.22
or with testing facilities.)

The Commission would send ity
Federal Register notice, or other notice
in case of exigent circumstances,
containing its proposed determination to

the State of"\clal designated to consult
with it together with a request to that
person to contact the Commission if
there is any disagreement or concern
about its determination. If it
does not nrhnthosubhuhdy
manner, it will consider that the State
bas no interest in its determination—in
this regard. the Commission intends to
make available to the designated State
officials a list of its Project Managers

. ndotbcrrcnonulwbo-nhu
designated to consult with these

officials—but, nevertheless, before it
issues the amerdment it will te

the appropriate State official for
purpose of consultation.

In an emergency situation, the
Commission would do its best to consult
with the State, before it makes a final
determination about no significant
Iulugdn eoanﬂlldcntion. by ll:uply
telep @ appropriate State
omda‘l):‘:fgn it issues an amendment.

Finally, the Commission wishes to
note twe points in connection with the
legislative history. First, though the
Commission intends to give careful
consideration to the comments provided
lo it by the affected State on the
question of nu significant hazards
consideration, the State comments are
advisory to the Commission; the
Commission remains responsible for
making the final administrative decision
on the question. Second, State
consultation does not alter present
provisions of law that reserve to the
Commission exclusive responsibility for
setting and enforcing radiological health
and safety requirements for nuclear
power plants, .

Paperwork Reduction Act Statement

This rule contains a new re
requirement which the Office of
Management and Budget approved
under OMB No. 3150-0011 for the
Commission's use through April 30, 1985.
Regulatory Flexibility Certification

In accordance with the Regulato
Flexibility Act of 1980, 5 U.S.C. )
the Commission certifies that this rule
does not have a significant economic
impact on a substantial number of small
entities. This rule affects only the
licensing and operation of nuclear
power plants and testing facilities. The
companies that own these plants do not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the Small
Business Size Standards set out in

ations issued by the Small Business
Administration at 13 CFR Part 121. Since
these companies are dominant in their
service areas, this rule does not fall
within the purview of the Act.
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The Commission has prepared a
Regulatory Analysis on these
amendments, assessing the costs and
benefits and resource impacts. It may be
examined at the address indicated
[

vy :qulnd for this
rulema is not
Inudmk{l:‘d rule because the
amendments by their nature concern
rules of agency procedure and practice.

Accordingly, t to the Atomic
Energy Act oI 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, and sections 552 and 553 of
Title 5 of the United States Code, notice
is hereby given that the following
amendments to 10 CFR Parts 2 and 50
are published as & document subject to
codification. 5,
List uf Subjects

10CFR Part 2

Administretive practice and

procedure, Antitrust,

material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants, and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

0CFRPortS0 . &

Antitrust. Classified information, Fire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria. Reporting requirements.

PART 2— RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is
revised to read as follows:

Authority: Secs. 181, 181, 88 Stat. 948, 953,
as amended (42 US.C. 2201, 2231); sec. 191, as
amended, Pub. L. 87-815, 78 Stat. 400 (12
US.C. 2241); sec. 201, 88 Stat. 1242 as
amended (42 US.C 5841); 5US.C 8852

(Sec. 2101 also issued under secr %3, 62,
65, 81, 103, 104, 1085, 88 Stat 930, 832, M3, 938,
§36, 837, 938, as amended (@2USC s
2002, 2003, 2111, 2133, 2134, Z135); sec. 102,
Pub. L 91-190, 83 Stat. 853, as amendad {42
US.C 4332); sec. 301, 88 Stat. 1248 (s2USC
5871). Sections 2.102, 2 103, 2104, 2108, 271
also issued under secs. 102, 103, 104, 108, 183,
1889, 88 Stat. 938, 837, 938, 954, 955 as
amended (42 US.C. 2132, 2133, 2134, 138,
2233, 2230). Section 2.105 also issued under
Pub. L 97415, 96 Stat. 2073 (42 US.C. 2239)
Sections 2.200-2.208 also issued under secs.
186, 234, 68 Stat. 955, 83 Stat. 444, as amended
(42USC. 2238, 2282); sec. 208, 88 Stat. 1246
(42 US.C 5848). Sectiors 2.600-2.808 slso
issued under sec. 102, Pub. L. 91-190, 83 Stat.
853, as amended (42 U.S.C. 4332). Sections
2.700a, 2.719 also issued under 5 US.C. 554.
Sections 2.754. 2.780, 2.770 also issued under §
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USC. 857. Sections 2790 also isswed under
sec. 103, 68 Stat 836, as amended (42 US.C.
2133) and 5 US.C. 552 Sections 2.800 and
2808 also issued under 5 US.C. 553 Section
289 also issued under 5 US.C. 553 and sec.
2 Pub L 85-256, 71 Stat. 579, as amended
(42 US.C. 2039). Appendix A also tesued
under sec. 8, Pub. L. #1-580, 84 Stal. 3473 (42
usc nss) %

2 In § 2105, paragraphs (a)(4) through
(a)(8) are redesignated as paragraphs
(a)(5) through (a)(8). & new paragraph
(a)(4) is added. and redesigna
paragraph (a)(6) is revised. as follows:

§2105 Motice of proposed action.

(.) LR B J

{4) An amendment to an ”?cﬂtb‘
license for a facility licensed under
§ 50.21(b) or § 50.22 or for a testing
facility, as follows:

(i) f the Commission determines
ander § 50.58 that the amendment
involves no significant hazards
consideration, though it will provide
notice of opportunity for a bearing
pursuan' to this section. it may make the
amendment immediately effective and
gant @ bearing thereafter; or

(i3) 1f the Commission determines
under § 50,58 and § 50.91 that an
emergency or exigent situs‘ion exists
and that the amendment imvolves no
significant hazards considerations, it
will provide notice of opportunity for &
bearing pursuant to § 2106 (if a hearing
is requested., it will be held after
Issuance of the amendment)

(6) An amendment to a license
specified in paragraph (a)(5) of this
seclion, or an amendment to &
construction suthorization granted in
gzceedmgs on an application for such a
icense, when such amendment would
authorize actions which may
significantly affect the health and safety
of the public; or

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACIUTIES

& The authority citation for Part 50 is
revised to read as follows:

Autbority: Secs. 103, 104, 181, 182, 153, 188,
189 68 Stal 836, 937, 948, 953, 857, 955, 956, as
smended. sec. 234, 83 Stat 1244, as amended
(QUSC 2133, 2134, 2201, 2232, 2233, 2238,
2239 2282}, secs. 201, 202, 208, B8 Stat. 1242,
1244. 1246, a3 amended (42 U.S.C. 5841, 5842,
884, unless otherwise noted.

(Sec. 50.7 also {ssued under Pub. L 95-801,
% . 1092 Stat. 2951 (42 U.S.C. 5851). Sections
50 58 50 91 and 50.82 also issued ander Pub.
L 67415, 96 Stat. 2073 (42 US.C. 22%9).
Section 50.78 also issued under sec. 122. 08
SaLew(UuSC 2152} Sections 50 80-50.81
alsc 1ssued under sec. 184, 88 Stal. 954, as
amended (42 US.C. 2234). Sections 50.100-

50.102 also fssved under sec. 188, 8 US.C.
955 (42 US.C 2208)) . '

_ For the purposes of sec. 223, 88 Stat. 058, as
amended (42 US.C. 2273), §§ 50.10(a). (b}
and (c). 50.44, 50 46, 50.48, 50.54. and 50.80(e)
are issued under sec. 181h, 88 Stal M4 ae
amended (42 US.C. 2201(b]): §§ 50.10(b) and
(c) and 50.54 are issved under sec. 1614, 68
Stat 940, as amended (42 US.C. 2201(1]} and
14 50.55(e), 50.59(b), 50.70, 50.71, 50.72, and.
50.78 are issved under sec. 1810, 88 Stal. 950,
= amended (42 US.C 220m (o))

4. A new § 50.91 is added to Part 50 to
read as

§50.81 Notics for public comment; State
consuftation.

The Comunission will use the
following procedures on an application
received after May 6, 1983 requesting an
amendment to an operating license for a
facility licensed under § 50.21(b) or
§ 50.22 or for a testing facility:

(a) Notice for public comment—{1) At
the time a licensee requests an
amendment, it must provide to the
Commission its analysis, vsing the
standards in § 50.82, about the issue of
no significant hazards consideration.

(2) The Commission may publish in
the Federal Register under § 2.105 either
an individual notice of proposed action
as (o which it makes & proposed
determination that po significant
hazards consideration is involved, or, at
least once every 30 days, a manthly
notice of proposed actions which
identifies each amendment issued and
each amendment proposed to be issved
since the last such montkly notice. For
each amendment to be issued,
either notice will (i) contain the staff's
proposed determination, under tha
standards in § 50.82, (i) provide a brief
description cf the amendment and of the
facility involved, {iii) solicit public
comments on the pro
determination, and (iv) provide for & 30-
day comment period. Normally, the
amendment will not be granted until
after this comment period expires.

(3) The Commission may inform the
public about the final disposition of an
amendment request where it has made a
proposed determination oa no
significant hazerds consideration either
by issuing an individual notice of
issuance under § 2.108 or by publishing
such a notice in ite monthly system of
Federal Register notices. In either event,
it will not make and publish a final
determination on no significant hazards
considerstion, unless it receives a
request for & hearing on that amendment

request.

(4) Where the Commission makes &
final determination that no ctfn!ﬂcln'
bazards consideration s involved and
that the amendment should be {ssued,
the amendment will be effective upon

fssuance, even if adverse public =~
comments have been received and even
{f an interested person the
ions for intervention d for
2.714 bas filed a request for & hearing.

The Commission need hold any required
hearing only afier it (ssues an .
auendment, unless it determines that @
significant bazards considerstion s
fnvolved 3

(5) Where the Commission finds thet
an emergen<y situation exists, in that
failure to act in a timely way would
result in derating or shutdown of @
nuclear power plant, it may lssue @
license amendment mvolvingmo -
lt;:\hlﬁant bazards e::;idcnﬁ. -
without prior notice opportunity
a hearing or or public comment. In such
a circumstance, the Commission will not
publish a notice of :
determination on no significant bazards
consideration, but will publish a notice
of issuance under § 2.108, providing for
opportunity for a hearing and for public
comment afler issuance. The »
Commission expects its licensees o
apply for license amendments in @
timely Jashion. It will decline o
dispense with notice and comment on
the determination of no significant
bazards consideration, if it determines
that the licensee has failed to make o
timely application for the amendment in
order to qreate the emergency and to
take advantage of the emergency
provision. Whenever s threatened
closure or derating is involved, @
licensee requesting an umendment must
explain why this emergency situation
occurred and why it could not avoid this
situation, and the Commission will -
assess the licensee’s reasons for failure
to file an spplication sufficientlyin
advance of that event.

(8) Where the Commission finds that
exigent circumstances exist, in that @
licensee and the Commission must sct

uickly and that time does not permit
&c Commission o publish a Federal -
Register notice allowing 30 days for
prior public comment, R wilk -

(i) Use local media to inform the

blic in the area swrounding &

censee’s {acility of the licensee's
amendment request and of its proposed
determination as described in paragraph
(a}{2) of this section; =~ .

(if) Provide for a reasonable )
opportunity for the public to comment,
using its best efforts to make available
to the public whatever means of :
communication it can for the public to
respond quickly: .

(iif) Publish a notice of issuance undar
§ 2.108, providi=2 an opportunity for a
bearing and for public comment ufter
{ssuance, if it determines that the
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amendment involves no significant (1) To veto the Commission’s L of revisions.
bazards consideration. ; proposed determination: . Regulation. Regulation E contains
(iv) Require an explanatior from the mrummaumm certain that describe the
licensee about the reason fur the before the becomes nhwmrxmhmhomm
exigency and why the licensee cannot effective; or electronic transfers and Regulation
avoid it, and use its norme! public notice (3) To insist upon s postponement of  Z (Truth in Lending). These provisions
and comment procedures in paragraph  the dets.mination or upon issuance of cover issuance of access devices,
(8)(2) of this section where it determines  the amendment, § 208.5(c)(1)(ii) and anu(c)(mt
that the licensee has failed to use its (4) Nor do these alter liability for unauthorized
best efforts to make a timely application ~ present provisions of law that reserve to  § 205.6{d)(1)(I): documentation of
for the amendment in order to create the the Commission exclusive responsibility  transfers, § 205.9(b)(3). and
exigency and to take advantege of this for setting and enforcing radiol for resolving errors, § 208.11(i). The
bealth and safety requirements changes set forth below relate to the
(b) State consultation.—{1) At the nuclear power plants. updating of Regulation Z sectional
time a licensee requests an Dated at Washington, D.C., this 4th dayof  references. These changes are needed
it must notify the State in which its April, 1983, because Regulation Z sections were
facility is located of its request by For the Nuclear Regulatory Commission. redesignated when the Board revised
povdng o Saepcmotts  semica " foritios vt e Tk
application its about no ;
significant hazards consideration and oo of 1980.

indicate on the application that it has
done so. (The Commission will make
available to the licensee the name of the
appropriate State official designated to
receive such amendments.)

(2) The Commission will advise the
State of its proposed determinatipn
about no significant hazards
consideration normally by sending it a
copy of the Federal Register notice.

(3) The Commission will make
available to the State official designated
to consult with it about its
determination the names qf the Project
Manager or other NRC personnel it
designated to consult with the State. The
Commission will consider any
comments of that State official. If it does
not hear from the State in & timely
manner, it will consider that the State
bas no interest in its determidation:
nonetheless, before it issues the
amendment it will telephone that official
for the purpose of consultation.

(4) The Commission will make a good
faith attempt to consult with the State
before it issues a license amendment
involving no significant hazards
consideration. If, however, it does not
have time to use its normal coneultation
procedures because of an emergency
situation, it will attempt to telephone the
appropriate Stei2 official. Inability to
consult with & i esponsible State ¢fficial
following good faith attempts will not
prevent the Commissiun from making
effective a license amendment involving
no significant hazards consideration, if
the Commission deems it necessary to
avcid a shutdown or derating.

(5) After the Commission issues the
requested amendment, it will send a
:.pyofmﬂuldcumlnnimwlh

te.

(¢} Caveats about State consultation.
The State consultation procedures in
paragraph (b) of this section do not give
the State a right
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FEDERAL RESERVE SYSTEM

12 GFR Part 205
lin;Dum)
Electronic Fund Transfers; Technical
Amendments and Update to Official
Statf Commentary

AGENCY: Board of Governors of the *
Federal Reserve Systen

AcTion: Final rule and official staff
interpretation.

SUMMARY: The Board Is adopting

technical amendments to Regulation B .
. (Electronic Fund Transfers) to conform

certain provisions that refer to *
Regulation Z (Truth [ Lending). These
changes reflect redesignated sections in
revised Regulation Z. This notice also
contains changes to the official staff
commentary, which applies and
interprets the requirements of

tion E .
EFFECTIVE DATE: April 1, 1983.
FOR FURTHER INFORMATION CONTACT:
John C. Wood or Jesse B. Filkins, Senior
Attorneys, or Gerald P. Husst, Staff
Attorney, Division of Consumer and
Community Affairs, Board of Governors
of the Federal Reserve System,
Washington, D.C. 20551, at (202) 452~
2412 or (202) 452-3887.
SUPPLEMENTARY INFORMATION:

1. General. The Electronic Fund
Transfer Act (15 U.S.C. 1603 et seq.)
governs any transfer of funds that is
electronically initiated and that debits
or credits a consumer’s accouat. This
statute is implemented by the Board's
Regulation E (12 CFR Part 205). The
Board's staff has also issued an official
commentary that interprets the

regulation (EFT-2).

Commentary. This is the first periodic
update to the Official Staff Commentary
on Regulation E, which was published in
September 1981 (48 FR 46878). These
changes were proposed for comment on
February 2, 1983 (48 FR 4797). Some of
the revisions to the commentary relate
to amendments to the regulation

t are being
existing questions are designated “.5"—

for example, question 2-5.5 belongs after
tion 2-8.

ques
It is contemplated that future tes

to the commentary will be pul .
annually, unless circumstances dictate
more frequent revision. The staff
expects to publish the next proposal in
November 1883 for a 80-day comment

od, and to issue & final version in the

quarter of 1984. [
List of Subjects in 12 CFR Part 208

Banks, banking, Consumer protection,
Electronic fund transfers, Pederal
Reserve System.

8. Text of regulatory revisions.
Pursuant to the authority granted in
Section 904 of the Electronic Fund
Transfer Act (15 U.S.C. 1693 et seq.), the
Board amends Regulation E, 12 CFR Part
205, by revising §§ 205.5(c)(1)(11),
205.5(c)(2)(i), 205.8(d)(1)(i), 208.9(b)(3).
and 205.11(i) to refer to the revised )
sections of Regulation Z, to read as
follows:

§ 2055 issuance of access devices.

. (.c).nilann to Truth in Lending (1)

(i) Addition to an accepted credit
card, as defined in 12 CFR 226.12(a)(2),
footnote 21 (Regulation Z), of the

-~

|




