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Y UNITED STATES

w NUCLEAR REGULATORY COMRiISSION
\ j WASHINGTON, D C 20688

December 9, 1983

MEMORANDUM FOR: Thomas F. Dorian
Office of the Executive Legal Director

FROM: Joseph T. Cawley, I1
Rules and Procedures Branch
Division of Rules and Records
Office of Administration

SUBJECT: DRR REVIEW OF FINAL RULE CONCERNING NCTICE AND
STATE CONSULTATION AND NO SIGNIFICANT HAZARDS
CONSIDERATION

Enclosed are pages from t'we Federal Register notice which contains the final
rule noted above with recuired format changes indicated.

Since many documents are referenced throughout the Federal Register notice,
you should include additional information in the ADDRESSES section (page two)
uh1$h explains how the public can obtain copies of the documents through the
mail,

The Paperwork Reduction Act Statement (page 80) should be revised as shown.
Herb Parcover, TIDC, has supplied the revised language for this final rule,

The Regulatory Analysis Statement and the List of Subjects (pages 8] and 82)
should be relocated as shown., Note that the term "Incorporation by Reference”
has been added to the List of Subjects for Part 50.

In the final rule the citations of authority for 10 CFi Parts 2 and 50 are
revised to eliminate the temporary operating license authority which expires
December 31, 1983. | have supplied additional amendatory instructions for
both Parts 2 and 50 which would revoke the temporary operating license
provisions themselves which are now codified in WRC regulations in the belief
that this is what you intended. If you wish to keep this temporary operating
license text in NRC regulations, you should disregard these additional
amendatory instructions.

Minor format revisions have been supplied for amendatory instructions,
regulatory text, and elsewhere in the Federal Register notice.
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Thomas F. Dorian -2

Two revisions have been supplied for the citation of authority for 10 CFR Part
50 (Page 85).

Please call me on extension 24269 if you have any questions concerning the
matters discussed above.
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Joskph T. Cawley, II

Rufes and Procedures Branch
Division of Rules and Records
Office of Acéministration

Enclosures: As stated




ADDRESSES: Copies of comments received on the amendments and of the other
documents described below may be examined in the Commission's Public Docmz; *-
Room at 1717 H Street, N.W. Hu ington, D.C 4-"" ss Shauld add imfmemalio
. "?‘lu q MQN & l.e Can Wr.fe "b NQC )éa
Mt‘ J.H\ h . pies n: twal C 4 4 V"T'D@"
ALSO — Chek oa Acheal Avmilabil't Aotuhe,&-s)
FOR FURTHER INFORMATION CON/ACT: Thomas F, Dorian, Esq., Offic of the

Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 492-8690.

SUPPLEMENTARY INFORMATION:

INTRODUCT I ON

Public Law 97-415, signed on January 4, 1983, among other things, directed
NRC to promulgate regulations which establish (a) standards for determining
whether an amendment to an operating license involves no significant hazards
consideration, (b) criteria for providing or, in emergency situetions,
dispensing with prior notice and public comment on any such determination,
and (c) rrocedures for consulting on such a determination with the State in
which the facility involved is located. See Conf. Rep. No. 97-884, 97th
Cong., 2d Sess. (1982). The legislation also authorized NRC to issue and
make immediately effective an amendment to a license, upon a determinaticn
that the amendment involves no significant hazards consideration (even though
NRC has before it a request for a hearing by an interested person) and in

advance of the holding and completion of any required hearing.

The two interim final rules puvlished in the FEDELRAL wi.ISTER on April 6,
1983 (48 FR 14864) and (48 FR 14873) responded to the statutory directive that




The Commission's practice with regard to license amendments involving

no significant hazards consideration (unless, as a matter of discretion,
prior notice was given) was to issue the amendment and then publish in

the FEDERAL REGISTER a "notice of issuance." > § 2.106. In such a case,
interested members of the public who wished to object to the amendment and
request 2 hearing could do so, but a request for a hearing did not, by
itself, suspend the effectiveness of the amendment. Thus, both the notice

and hearing, if one were requested, occurred after the amendment was issued.

It is important to bear in mind that there is no intrinsic safety
significance to the "no significant hazards consideration” standard.
Neither as a notice standard nor as a standard about when a hearing may

be held does it have a substantive safety significance. Whether or not

an action requires prior notice or a prior hearing, no license and no
amendment may be issued unless the Commission concludes that it provides
reasonable assurance that the public health and safety will not be
endangered and that the action will not be inimical to the common defense
and security or to the health and safety of the public. See, e.g.,

§ 50.57(a). In short, the “no significant hazards consideration" standard

is a procedura)l standard which governs whether an opportunilg;/?or a prior

hearing must be provided before action is taken by the Commission, and whether

prior notice for public comment may be dispensed with or shortened in some

1imited circumstances,
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criteria shall take into account the exigency of the need for the
amendment involved; and (i11) procedures for consultation on any
:uch determination with the State in which the facility involved is
ocated,

Section 12(b) of that law specifies that:
(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made by subsection (a), to issue and
to make immediately effective any amendment to an operating license
shall take effect upon the promI?ation by the Commission of the
regulations required in such provisions.
Thus, as noted above, the Tegislation authorizes NRC to issue and make

immediately effective an amendment to an operating license upon a

72; determination that the amendment involves no significant hazards
GH considerations, even though NRC has before it a request for a hearing

from an interested person. In this regard, the Conference Report states:

- The conference agreement maintains the requirement of the
o current section 189a. of the Atomic Energy Act that a hearing on
P the license amendment be held upon the request of any person whose

interest may be affected. The agreement simply authorizes the
Commission, in those cases where the amendment involved poses no
significant hazards consideratior, to issue the license amendment
and allow it to take effect before this hearing is held or
completed. The conferees intend that the Commission will use this
authority carefully, applying it only to those license amendments

r:? which pose no significant hazards consideration. Conf. Rep.
5 No. 97-884, 2d. Sess., at 37 (1982),
:- And the ft;f Senate has stressed: S

its strong desire to preserve for the public a meeningful right to
participate in decisions regarding the commercia) use of nuclear
power,. Thus, the provision does not dispense with the requirement
| for & hearing, and the NRC, if requested (by an interested person],
Ex must conduct a hcar1ng after the Ticense amendment takes effect.
3 See S. Rep. No. 97-113, 97th Cong., 1st Sess., at 14 (1961),
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proposed rule and in the interim final rule. In addition, a list of examples

have been used of amendments likely to involve, and not Tikely to involve,
significant hazards considerations when the staghards are applied. These
examples have been employed by the Commission in developing both the proposed
rule and the interim final rule. The notice of proposed rulemaking contained
standards proposed by the Commission to be incorporated into Part 50, and the
statement of considerations contained exampies of amendments to an operating
license that are considered "1ikely" and “"not Tikely" to involve a signif-
fcant hazards consideration. The examples were samples of precedents with
which the staff was familiar; they were representative of certain kinds of
circumstances; however, they did not cover the entire range of possibilities;
nor did they cover every facet of a particular situation. Therefore, the
standards ultimately must govern « determination about whether or not a

proposed amendment involves significant hazards considerations.

The three standards proposed in the notice of proposed rulemaking were
whether the license amendment would: (1) involve a significant increase in
the probability or consequences of an accident previously evaluated, (2)
Create the possibility of an accident of a type different from any evaluated
previously, or (3) involve a significant reduction in a margin of safety,

The interim final rule did not change these standards.



1.5 Comments

One commenter points ou® that the three standards are virtually
identical to the criteria in § 50.59 for determining whether unreviewed
safety questions exist, and states that this similarity is appropriate.

Another commenter makes the same point but notes an important
difference in § 50.59, namely, that the word "significant” is absent in
paragraphs (a)(2)(1) to (a)(2)(i11) of that section. It suggests that
§ 50.59 should be amended to make it identical with § 50.92(c).

Response
Sections 50,59 and 50.92 serve two different purposes. The criteria

in § 50.59(a)(2) are used to decide whether a proposed change, test, or
experiment involves an "unreviewed safety quection.” Section 50.59 is
used to decide, in part, whether the licensee of an operating reactor
may make changes to it or to the procedures as descrived in the safety
analysis report, or whether it may conduct tests or experiments, not
described in the safety analysis report, without prior Commission
approval. The licensee may not make a change without such approval, if
the change involves an unreviewed safety question., To insert the term
“significant" into the criteria would obviously raise the threshold for
making a defermination. It would permit licensees to exercise far

greater discretion in judging which changes require Commission review.

AMom
Wide var1¢t1ons'tntuo;a licensees might be expected. 1f the Commissfon

has not reviewed an fssue, 1t should deliberate and decide whether its




Response

In the unlikely situation noted by the commenter, as required by
the legislation, the Commission will provide notice of an opportunity
for a prior hearing. It will expedite this notice to the best of its
ability. However, these procedures apply only to applications for

amendments to operating licenses and do not affect the Commission's
authority to issue orders or rules. If there is an imminent danger to
health or safety, it can issue, of course, an immediately effective
order or a rule as explained before. A new § 50.91(a)(7) has been added

to clarify this point.

Exigent Circumstances

1.1 Comments
One commenter suggests that the two examples of exigent
circumstances are unnecessarily narrow because both involve potentially
lost opportunities to implement improvements in safety during a plant
outage. The commenter recommends that the Commission make clear that
these examples were not meant to be l1imiting and that exigent circum-
stances can occur whenever a proposed amendment involves no significant
hazards consideration and the licensee can demonstrate that avoiding
delay in issuance will provide a significant safety, environmental,
relfability, economiclor other benefit, —

Another commenter requests that exigent circumstances include

situations (1) where a licensce's plant is shutdown and the licensee



content, phcmnt, and timing of the notice to be reasonably calculated to o—
allow residents of the area surrounding the facility an adequate opportunity

to formulate and submit reasoned comments.”

In the interim final rules, the Conmission stated its belief that cxtrnordimr —
'i situations may arise, short of an emergency, where a licensee and the Coqnission
;}5 must act quickly and where time does not permit the Commission to publish a
% FEDERAL REGISTER notice soliciting public comment or to provide 30 days
ordinarily allowed for public comment. It gave as examples two cifcumstances
["e,-.*; 1nvolvin%“a m; benefit to safety. One circumstance might occur whes a —
with a yeachy shol dowm
Hcensukb&urm for a short tmz"wishes to add some COMPONENt e
clearly more reliable than one presently installed; and another circumstance
A might occur when the licensee wishes to use a different method of testing
some system and that method is clearly better than one provided for in its
technical specifications. In either case, the licensee may have to request
'*é an amendment, and, if the Commission determines, among other things, that no
significant hazards consideration is involved, it may wish to grant the

request before the licensee starts the plant up and the opportunity to

improve the plant is lost,

The Commission noted in the interim final rules that in circumstances such as

k)
v

the two just described, it may use medis other than the FEDERAL REGISTER, for

v P
o

example, a local newspaper oublished ne r the licersee's facility, widely read

by the residents in the area surrounding the facility, to inform the public of
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issue a media notice. It will consult with the licensee on a proposed

release and the geographical area of its coverage and will inform it of the

State's and the public's comments. If a system of mailgrams or overnight

express is workable, it will use that as opposed to a hotline; however, it

will not rule out the use of a hotline. If it does use a hotline, it may

tape the conversations and may transcribe the::‘e. as necessary, and m} send T

them to licensees.

As with its provisions on emergency situations, the Commission explained in
the interim final rules that it would use these procedures sparingly and that
it wants to make sure that its licensees will not take advantage of these
procedures. It stated that it will use criteria, somewhat similar to the
ones it uses with respect to emergency situations, to decide whether it will
shorten the comment period and change the type of notice normally provided.
It also stated in connection with requests indicating an exigency that it
expects its licensees to apply for license amendments in a timely fashion.

It will not change its normal notice and public comment practices where it
determines that the licensee has failed to use its best efforts *o make a
timely application for the amendment in order to create the exigency and to
take advantage of the exigency provision. Whenever a licensee wants to use
this provision, it has to explain to the Commission the reason for the
exigency and why the licensee cannot avoid it; the Commission will assess the
licensee's reasons for failure to file an application sufficiently in advance
of its proposed action or for its inability to take the action at some later

tim.
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Finally, in light of the legislative history, though the Commission gives
careful consideration to the comments prcvided to it by the aifected State
on the question of no significant hazards consideration, the Stite comments
are advisory to the Commission; the Commission remains responsible for
meking the final administrative decision on the question. The final rule
has been clarified to make clear that a State cannot veto the Commission's
proposed or final determination. Second, State consultation does not alter
present provisions of law that reserve to the Commission exclusive respon-

sibility for setting and enforcing radiclogical health and safety requirements
for nuclear power plants. [ERTEr | PL&UADRT ARSI anTLMCA»T#‘B@‘__
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/ Regulatory Flexibility Certification

In accordance with the Regulatory Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule does not have a significant economic
impact on a substantial number of small entities. This rule affects only

the licensing and operation of nuclear power plants and testing facilities.

\ The companies that own these plants do not fall within the scope of the
\
\ This final rule amends information
collection requirements that are

subject to the Paperwork Reduction
\ Act of 1980 (44 U.S.C. 3501
. et seq.). These requirements were approved }
by the Office of Management and Budgel ‘
approval number 3150- <O | |
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definition of "small entities" set forth in the Regulatory Flexibility Act
or the Small Business Size Standards set out in regulations issued by the
Small Business Administration at 13 CFR Part 121. Since these companies
are dominant in their service areas, this rule does not fall within the

purview of the Act.

I . % e Qrevin? Regulatory Analysis /<) B
- ‘Qrv)t here \V\AK'A)H"S (M"O/

The Commission has prepared a Regulatory Analysis on these amendments,
2ssessing the costs and benefits and resource impacts. It is contained in
L—~EEEI-83-IGB and it may be examined at the address indicated above. ’j

CIK:SEETL;S;‘ oy SuRECT! stj

Pursuant to the Atomic Energy Act of 1954, as amended, the Energy Reorganization

-

Act of 1974, as amended, and sections 552 and 553 of Title 5 of the United
States Code, notice is hereby given that the following amendments to 10 C.F.R.

Parts 2 and 50 are published as a document subject to codification,

List of Subjects in 10 C.F.R, Parts 2 and 50,

:'\\'\'JVL“;
Part 2 —

Administrative practice and procedure, Antitrust, Byproduct material,
Classified information, Environmental protection, Nuclear materials,

| Nuclear power plants and reactors, Penalty, Sex discrimination,

/ Source maieria1, Special nuclear material, Waste treatment and disposal.
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amenament to an operating license for a facility licensed under

§ 50.22 or for a testing facility, as follows:
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/ of opportunity for 2 hearing pursuant to this section, it may make the
amendment immediately effective and grant a hearing thereafter; or
(i) 1f the Commission determines under § 50.58 and § 50.91 that an

emergency situation or exigent [sitvatien] circumstances exists and that the

amendment involves no significant hazards considerations, it will provide
notice of opportunity for a hearing pursuant to § 2.106 (if a hearing is

requested, it will be held after issuance of the amendment);

- * * * *

(6) An amendment to a license specified in paragraph (a)(5) of this
section, or an amendment to 2 construction suihorization granted in
proceedings on an application for such a license, when such an amendment
would authorize actions which may significantly affect the health and safety

of the public; or

e ———— ‘Z
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e * * *
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PART 50 -- DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION FACILITIES

4§, 3, The authority citation for Part 50 is revised to read as follows:

AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 189, 68 Stat. 936, 937, 948,
653, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended

(42 v.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239, 2282); secs. 201, 202,
206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 5841, 5842, 5846),

unless otherwise noted.

Section 50.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat. 2951 (42
U.S.C. 5851). Sections 50.58, 50.91)and 50.92 also issued under Pub.

L. $7-415, 96 Stat. 2073 (42 U.S.C. 2239). Section 50.78 also issued

under sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Sections 50.80-50.81 also
jssued under sec. 184, 68 Stat. 954, as amended (42 U.S.C. 2234). Sections

Stat.
50.100-50.102 21so issued under sec. 186, 68-&.-53&: 955 (42 U.S.C 2236).

For the purposes of sec. 223, 68 Stat. 958, as amended (42 U.S.C. 2273),

§§ 50.10(a), (b), and (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a) are issued
under sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b)); &§§& 50.10(b) and
(c) and 50.54 are issued under sec. 1611, 68 Stat. 9492n;§1§:ended (42 uU.S.C.
2201(4)); and §§ 50.55(e), 50.59(b), 50.70, 50.71, 50.72,Aand 50.78 are issued

under sec. 16lc, 68 Stat, 950, as amended (42 U.S.C. 2201(0)).
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'].‘.\ Section [A-rew-§150.9]1 is [added-te-Part-50] <amendast to read as

follows:

§50.91 Notice for public comment; State consultation.

The Commission will use the following procedures on an application [reeeived
after-May-64-1983] requesting an amendment to an operating license for a
facility licensed under § 50.21(b) or § 50.22 or for a testing facility:

(a) Notice for public comment.

(1) At the time a licensee regquests an amendment, it must provide to
the Commission its reasoned analysis, using the standards in § 50.92, about
the issue of no significant hazards cons{deration.

(2) The Commission may publish in the FEDERAL REGISTER under § 2.10%5
[esther] an individual notice of proposed action as to which it makes a
proposed determination that no significant hazards consideration is involved,
or, at least once every 30 days, a monthly notice of proposed actions which
identifies each amendment issued and each amendment proposed to be issued
since the last such monthly notice, or both. For each amendment proposed to
be issued, [either] the notice will (i) contain the staff's proposed determina-
tion, under the standards in § 50.92, (ii) provide a brief description of the
amendment and of the facility involved, (i11) solicit public comments on the
proposed determination, and (iv) provide for a 30-day comment period. The

comment period will run from the first such notice, and, normally, the

amendment will not be granted urtil after this comment period expires.

(3) The Commission may inform the public about the final disposition
of an amendment reguest where it has made & proposed determination on no
significant hazards consideration either by issuing an individual notice

of issuance under § 2.106 or by publishing such a notice in its monthly



a licensee requesting an amendment must explain why this emergency situation
occurred and why it could not avoid this situation, and the Commission will
assess the licensee's reasons for failure to file an application sufficiently
in advance of that event.

(6) Where the Commission finds that exigent circumstances exist, in
that a Ticensee and the Commission must act quickly and that time does.not
permit the Commission to publish a FEDERAL REGISTER notice allowing 30 days

for prior public comment, and it also determines that the amendment involves no

significant hazards considerations, it will:

(1) Either issue a FEDERAL REGISTER notice or use local media as notice

to provide an opportunity for a hearing and to allow two weeks from the date of

the notice for prior public comment; [it-will-use-lecal-media-te-inform-the

publie-ir-the-area-surreuneirng-a-1icencees-facility-af-the-licenseels
amerdmert-and-af-1tc-propesed-determination-as-deseribed-in-paragraph-faifas
ef-this-sectiont )

(i1) Provide for a reascnable opportunity for the public to comment,
using its best efforts to make available to the public whatever means of

communication it can for the public to respond quickly and to make a record

of any communications received;

(i11) Publish a notice of issuance under § 2.106. [previdinrg-an
eppertyrity-for-a-hearire-and-far-public-comment-after-iccyancey-3f-3it
determines-that-the-amerdment-invelvec-Re-sigrificant-hazards-cancideration)

(iv) Provide a hearing after issuance, if one has been requested by

2 person with the requisite interest.
-’
A
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[¢4¥3](v) Require an explanation from the licensee about the reason for
the exigency and why the licensee cannot avoid it, and use its normal public
notice and commer. procedures in paragraph (2)(2) of this section where it
determines that the licensee has failed to use its best efforts to make a
timely application for the amendment in order to create the exigency and to
take advantage of this procedurez and - R

(7) Where the Commission finds that significant hazards considerations

are involved, it will issue a FEDERAL REGISTER notice providing an opporturity

for a prior hearing and for public comment. It will issue this notice even

in an emergency situation, unless it finds an imminent danger to the health

or safety of the public, in which case it will issue an appropriate order or

rule under 10 C.F.R. Part 2.

(b) State consultation.

(1) At the time a licensee requests an amendment, it must notify the
State in which its facility is located of its request by providing to that
State 2 copy of its application and its reasoned analysis about no signifi-
cant hazards considerations and indicate on the application that it has done
so. (The Commission will make available to the licensee the name of the
appropriate State official designated to receive such amendments.)

(2) The Commission will advise the State of its proposed determination
about no significant hazards consideration normally by sending it a copy of

the FEDERAL REGISTER notice at the time it sends that notice to the FEDERAL

REGISTER for publication.




(2) To a hearing on the determination before the amendment becomes

effective; or

(3) To insist upon a postponement of the determination or upon issuance
of the amendment;

(4) Nor do these procedures alter present provisions of law that
reserve to the Commission exclusive responsibility for setting and enforcing
radiological health and safety requirements for nuclear power plants.

Y!Vi';eé S
B. & Section [50:93-is-redesignated-as-§) 50,92 (amé-revised] w_na_ag

to read as follows:
§ 50.92 Issuance of amendment.

(a) 1In determining whether an amendment to a Ticense or construction
permit will be issued to the applicant, the Commission will be guided by the
considerations which govern the issuance of initial licenses or construction
permits to the extent applicable and appropriate. If the application involves
the material alteration of & licensed facility, a constructior permit will
be issued [prier-te] ggjgzgvthe issuance of the amendment to the license. If
the amendment involves a significant hazards consideration, the Commission will
give notice of its proposed action (1) pursuant to & 2.105 of this chapter

before acting thereon and [The-retice-will-be-issued] {2) as soon as practicable

after the application has been docketed.




