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tion exists, in that failure to act in a timely way would
result in derating or shutdown of a nuclear power
plamt . « . ."

Neither "shutdown" nor "derating" is defined in the =
regulation.*/ Altnough neither term is precise, in our view
the logical intent must be for the regulation to include any
interruption or reduction in the normally expected supply of
electricity from a plant which has been in operation, under
circumstances where such interruption or reduction would
cause unnecessary economic injury or impact on a generating
system. Thus, an "emergency" either could result from an
interruption of operation or decrease in operating capacity
or could exist because a plant, which has been shutdown or
operated in a derated mode, is not permitted to return to
operation or to increase its power output.

However, a narrower -- and we believe mistaken --
reading of the terms "shutdown" and "derating" might attempt
to limit the regulation only to circumstances where a plant
is actually in operation and suspension of operation or
reduction of power generation would result unless the license
amendment is timely issued. So interpreted, the provision
would not apply to an amendment needed prior to return to
power by a plant which has not been in operation (e.g.,
because of refueling, maintenance, interruption of transmission
capacity, etc.). Nor would it apply to an amendment re-
guired prior to an increase in power output by a plant
which, for any one of a number of similar reasons, is operating
at a lower level of generation.

Because of this ambiguity, we strongly suggest that
Section 50.91(a) (5) be amended to make it clear that an
emergency situation can exist whenever it is necessary that
a plant nolL in operation return to operation or for a de-
rated plant to operate at a higher level of generation.

We believe that there is no impediment to this proposal
in either Public Law 97-415 itself or its legislative history.

o 4 The discussions of emergencies in the Statement of
Considerations (48 Fed. Reg. 14,876, 14,877) does
not assist in this Interpretative effort.
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On the contrary, our proposal corresponds with our view of
the legislative intent.

It is clear that Section 12(a) of that legislation does
not stand in the way of the proposal. The only relevant
language is contained in the new Section 189%a(2) (C) which
directs the Commission to

promulgate regulations establishing

« « «» (ii) criteria for providing or,
in emergency situations, dispensing
with prior notice and reasonable op-
portunity for public comment on any
such determination, which criteria
shall take into account the exigency
of the need for the amendment involved;

The provision does not define "emergency" or "emergency
situations” but it does direct the Commission to "take into
account the exigency of the need for the amendment involved."
So far as economic need and system reliability are concerned,
when power is needed the "exigency of the need" is essentially
no different whether power is obtainable from a plant which
can remain in operation or be operated at a high power level
or from a plant which can be returned to operation.

We are aware that the language of Section 50.9la(5) is
derived from similar language in the Conference Report:

In the context of subsection (2) (C) (ii),
the conferees understand; (sic) the term
"emergency situations” to encompass only
those rare cases in which immediate ac-
tion is necessary to prevent the shutdown
or derating of an operating commercial
reactor. (The Commission already has

the authority to respond to emergencies
involving imminent threats to the public
health or safety by issuing immediately
effective orders pursuant to the Atomic
Energy Act or the Administrative Procedure
Act. And the licensee itself has authority
to take whatever action is necessary to
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respond to emergen~ies involvin! imminent
threat to the public health and safety.)*/

However, the language of the first sen.ence gquoted
above has no more precision than does the regulation. On
the other hand, the immediately following language contained
in the parentheses makes it clear that the term "emergency
situations™ does not involve "imminent threats to the public
health or safety" in the sense that those terms are used in
the Atomic Energy Act. Rather the "emergency situations"”
must relate to other kinds of events and situations, including
dislocation because of power outages or inability to return
a plant to operation and of economic losses resulting from
the unavailability of an economic means of generating power.

For the foregoing reasons, we recommend that Section
50.91(a) (5) be amended by inserting after the words "derating
or shutdown of a nuclear power plant" the following words:
("including any prevention of either resumption of operation
or increase in power output)"”.

"Exigent Circumstances"

At 48 Fed. Reg. 14,877 the Commission explains an
"exigency" as a situation "where a licensee and the Com-
mission must act quickly and where time does not permit the
Commission to publish a Federal Register notice soliciting
public comment or to provide 30 days ordinarily allowed for
public comment."” We agree with the breadth of that definition
by the Commission. However, the two examples then given by
the Commission appear to us unnecessarily narrow since both
involve obvious improvements in safety and both involve
potentially lost opportunities to implement such imprcve-
ments during a plant outage. Although no amendment to the
regulations is required, we suggest tlat the Commission make
clear that these examples were not meant to be limiting in
any respect, and that a determination of "exigency" can be
considered whenever a proposed amendment involves no sig-
nificant hazards consideration and the licensee can demon-
strate that avoiding delay in issuance will provide a sig-
nificant benefit (safety, environmental, reliability,
economic, etc.).

*/ H.R. Rep. No. 884, 97th Cong., 2nd Sess. 38 (1982),
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Amendment Requests Received Before May 6, 1983

In its statement of considerations (48 Fed. Reg.
14,877), the Commission specified that, with respect to
amendment requests received before May 6, 1983, the Com-
mission intends to keep its present procedures and not
provide prior notice of amendments that involve no sig-
nificant hazards considerations. In our view, not only is
this approach valid and appropriate under the statute, but
it is essential in order to avoid both the potential logjam
in NRC licensing activities that could result from the
publication of an omnibus listing of pending amendment
requests and the unnecessary delays that could result in the
processing of any particular pending request. To assure
that the foregoing Commission intent is carried out, how-
ever, we believe that the newly adopted Section 2.105(a)

(4) (i) should be clarified. As promulgated, the section
does not explicitly distinguish between requests received
before May 6 and those received thereafter. In order to
avoid reliance solely on the Commission's statement of its
intent we suggest that the regulation be amended as follows:

In Section 2.105(a) (4) (i), delete the words "though it
will provide notice of opportunity for a hearing pursuant to
this section,” and substitute the following: "though it
will publish a notice of proposed action pursuant to this
section (except in the case of an application for amendment
received prior to May 6, 1983, where it will instead publish
a notice of issuance pursuant to § 2.106),".

Several of the other contemporaneously adopted requla-
tions also do not deal explicitly with amendment requests
filed before May 6, 1983. Althougl corresponding clarifica-
tions could be considered, we do not believe that they are
necessary. In order to avoid any misunderstanding as to the
Commission's intent, however, we urge that the Commission
explain clearly the overall effect of the new regulations on
amendment requests still pending on May 6. For the con~-
venience of th~ Commission, we enclose a proposed explana-
tion which could be published in the statement of considera-
tions dealing with the revision of the interim rule.
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Issuance of Post-Notices Under Section 2.106

It is the obvious intent of the new Section 2.105(a)
(4) (ii) that, under the circumstances there specified (a
determination of an emergency or exigent situation and an
amendment involving no significant hazards consideration), a
notice of proposed action would not be published under
Section 2.105 and, instead, a notice of issuance would be
published under Sectiow 2.106. However, to avoid the possible
misunderstanding that the Section 2.106 notice is in addition
to, and not a substitute for, a Section 2.105 notice, we
suggest that the regulation be amended as follows:

In Section 2.105(a) (4) (ii), delete the words "it will
provide notice of opportunity ior a hearing pursuant to
§ 2.106" and substitute the following: "instead of publishing
a notice of proposed action pursuant to this section it will
publish a notice of issuance pursuant to § 2.106".

Although this amendment might be viewed as an overabun~-
dance of caution, we believe it to be desirable to avoid
possible future controversy.

ery truly yours,

Lowenstein, Nefi&n, Reis

& Axelrad

KHS:j¢)
Attachment

bec: Mr. Thomas F. Dorian



ATTACHMENT

Proposed Statement Pertaining to Amendment Requests
Received Before May 6,

As was indicated in the statement of considerations (48
Fed. Reg. 14,877), with respect to amendment requests received
before giy 6, 1983, the Commission intends to keep its
present procedures and not provide prior notice of amendments
that involve no significant hazards considerations. Since
the new Section 2.105(a) (4) (i) adopted in the interim final
rule did not implement our intent with complete clarity, we
are revising the final version to make it more explicit.*/
Thus, as to any such application for amendment still pending
on May 6, the NRC, if the standards of Section 50.58 are
satisfied, will issue the amendment and publish a notice of
issuance pursuant to Section 2.106. If a hearing is requested
before such notice is published, the amendment may nevertheless
still be made immediately effective and the herring granted
thereafter.

No corresponding clarification of Section 2.105(a) (4) (ii)
is required since, with respect to applications received
before May 6, 1983, which involve no significant hazards
consideration, the present procedures of the NRC (which
remain applicable thereto) do not require a determination
that an emergency or exigent sitvation exists in order to
omit a notice of opportunity for a hearing prior to NRC
action.

Similarly, although Sections 50.58(b) and 50.92 do not
explicitly distinguish between applications received before
May 6, 1983, and those received thereafter, no clarification
of these sections is required since Section 2.105(a) (4) (1),
as explained above, now makes the Commission's intent clear.

ny We are also clarifying that the notice publ . shed under
Section 2.105 is a notice of proposed action, which
includes a notice of opportunity for a hearing.
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Mr. Samuel J. Chilk

Secretary of the Commission

U. S. Nuclear Regulatory Commission
1717 H Street

Washington, D. C. 20555

Gentlemen:

Haddam Neck Plant
Millstone Nuclear Power Station, Unit Nos. |, 2, & 3
Comments on Interim Final Rules
Notice and State Consultation
Standards for Determining Whether License
Amendments Involve No Significant Hazards Considerations

In 48FR14864 and 48FR14873, the Commission promulgated interim final rules
on the above captioned subjects, in accordance with the provisions of Public Law
97-415. Connecticut Yankee Atomic Power Company (CYAPCO) and Northeast
Nuclear Energy Company (NNECO) hereby provide the following comments on
these interim final rules.

General Comments

Our general perspective is that these regulations will not significantly, if at all,
improve the safety of nuclear power plants., The reviews and evaluations
previously utilized o process license amendments were adequate to assure
continued public health and safety. As with many other previous NRC
initiatives, these new regulations will require the use of our limited resources in
areas which we perceive will not enhance nuclear safety. The additional
rescurces being expended to fulfill these new regulations are therefore being
applied at the expense of other voluntary activities which could otherwise be
accomplished, However, we fully recognize that these rules are being
implemented to fulfill congressional mandates, and that under these
circumstances the NRC has considerably less latitude regarding the final scope
and specific provisions of these rules than would otherwise be the case, Given
that Congress has required their implementation, we offer the following
commerts and observations in the interest of minimizing their negative impact,

| Sy L LM 5// f/ﬁQD
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The trend within NRC for the past severai years has been to dramatically
increase the scope and volume of Technical Specifications. Over the course of
time, the Technical Specifications have become cluttered with a considerable
amount of superfluous detail not truly appropriate or re~vssary to satisfy the
intent of 10CFR50.36. One of the by-products of this trend is that more license
amendments are being processed than nuclear safety considurations warrant.

The Commission apparently recognizes this problem and has published a proposed
rule (47FR13369) which is stated to be directed at addressing this concern. Our
general endorsement of this conccrt and other pertinent observations were
provided in previous correspondence'l). The subject interim final rules further
serve to heighten the importance of ukmg steps to alleviate this situation in the
near term. However, we are concerned that the Commission may not have fully
recognized the synergistic effects which would occur if both these proposals are
implemented in their current form. There are also a number of other issues
where the implications ot these interim final rules either lack clarity or have the
potential to yield additional adverse synergistic effects. The balance of this
letter is intended to identify and discuss these matters.

Interpretation of |0CFR Part 170

In a recent proposed rule (47FR52454), the NRC has proposed to amend the
existing regulations governing payment of fees associated with, among other
things, processing of license amendment requests. The key element of the
proposed changes relates to assessment of fees based upon actual NRC resources
expended rather than a fixed fee for various classes of amendments.

If the Part |70 changes are issued as proposed, after May 6, 1983 resources
expended as part of the notice and State consultation process would be financed
by the requesting licensee. It is our view that licensees would not be the
"identifiable recipient of benefits" resulting from this more involved process. As
such, licensees should not be assessed fees for any expenses resulting from the
public notice, State consultation, and other consequential or follow-up activities
which may result. The legislative history behind Public Law 97-415 makes it
clear that licensees are not the prime beneficiaries of this new license
amendment process. Therefore, licensees should not be assessed additional fees
to finance this activity.

(1) Previous submittals addressing this matter include the following:

o W, G. Counsil letter to the Secretary of the Commission
dated September 8, 1980, Proposed Rulemaking Regarding
Technical Specifications.

o W. G. Counsil letter to the Secretary of the Commission
dated May 28, 1982, Proposed Rule, Technical Specifications
for Nuclear Power Reactors.

o W. G. Counsil letter to the Secretary of the Commission
dated April 25, 1983, Proposed Rulemaking Regarding
Technical Specifications.
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Interpretation of the Term "Emergency"”

The term “emergency" suggests the occurrence of a nuclear plant situation
where public health and safety is in immediate jeopardy. The interim final rules
use the term "emergency” to describe situations where failure to act in a timely
fashion on a proposed license amendment would result in derating or shutdown of
a plant. While in isolation this term may be appropriate, its use in this context
may result in considerable confusion, especially in light of a recently issued final
rule (48FR13966) regarding departures from license conditions or technical
specifications in an "emergency" situation,

A member of the NRC Staff has called this potential conflict in terminology to
Our attention, and we agree that it is desirable to eliminate any potential
confusion before it occurs, especially when the public may be asked to provide
comments via a toll-free hotline or in response to newspaper articles describing
a power plant "emergency"”, In this forum, the term “"emergency" carries with it
a connotation not accurate when describing license amendments which warrant
expedited treatment. Frequently the situations which arise have very little
nuclear safety significance but the wording of the technical specifications is
such that a plant shutdown would be necessary within a matter of hours or days
unless an amendment is issued promptly.

Use of the term "emergency” in the context of the final rule (48FR|3966) is
more appropriate from our perspective. The stated purpose of that rule is to
allow licensees to take reasonable action that departs from a license condition or
technical specification when such action is immediately needed to protect the
public heaith and safety. While we are hopeful that such situations would rarely
iIf ever arise, the situations contemplated are authentic emergencies which have
some safety significance. The rule correctly recognizes that not all plant
conditions can be anticipated in the license and technical specifications, and
provisions have been taken to allow departures.

In light of the above, we propose that the term “emergency” be reserved
exclusively for use in the context of 48FR 13966, and that alternate wording be
developed for use in the interim final rule. For instance, the initial portions of
10CFR50.91(a)5) could be reworded as follows:

"Where the Commission finds that plant conditions exist
warranting expedited treatment of a proposed license
amendment, in that failure ......"

Other provisions of the interim final rules which currently use the word
"emergency” could similarly be reworded. We believe this recommendation will
eliminate both an unnecessary source of concern for the public and potential
confusion with the provisions of |0CFR 50,54(x) and 50.72(c),

Use of Media to Obtain Public Comment

In the Supplementary Information section of the interim final rule on Notice and
State Consultation, the NRC describes various means of obtaining public
comment under exigent circumstances, Two options specifically mentioned



4o

include use of a local newspaper to inform residents of proposed amendments,
and use of a toll-free hotline to facilitate receipt of public comment.

We are hard p«ossed to envision circumstances under which these measwes will
truly enhance nuclear safety. It is far more likely that such actions will serve to
unnecessarily alarm the public. Routine power plant evolutions, which in some
cases result in the need for prompt processing of license amendments, are not
appropriate subjects for newspaper articles and toll-free hotlines. They imply a
sense of urgency and significance which, with respect to impact on the public
health and safety, is simply not there. Our concerns regarding media exposure
are not conjecture or speculation, but are based on our experience including a
New York Times article on the Pressurized Thermal Shock issue for one of our
plants, and on adverse and unjustified media exposure regarding the interim
Reliability Evaluation Program for another of our units. We refer you to our
letters to H. R. Denton and Chairman Palladino{2) for additional details on these
1ssues.

In response to our letter to Chairman Palladino, Mr. Dircks invited us(? 1o
provide additional suggestions on how to more effectively deal with the issue of
media use of nuclear power plant data and information. In response to that
invitation and to the concerns raised by the interim final rules, we offer two
recommendations.

First, use of the media to provide information on nuclear powe plant operations
is a delicate matter which must be carefully administered. The perspectives of
the public are markedly different from those directly associated with nuclear
power regulation, and these differences must be recognized in pregaring media
releases. In the interest of optimizing this public comment process, we
recommend that the NRC consult with the licensees on a proposed release before
action is taken. Licensees would have a greater degree of familiarity with both
the issue at hand and with local media personnel. The NRC would of course
retain the final authority in the event of an impasse, but licensee input should be
solicited., This measwre would also improve the ability of licensees to respond to
media inquiries by allowing more time for licensees to prepare information and
to ensure the availability of knowledgable personnel.

Second, we recommend that all inputs provided by the States and the public to
the NRC be made available to licensees. Copies of all correspondence should be

(2) The referenced documents are:

o W. G, Counsil letter to H. R, Denton dated, October 23, 1981,
Pressurized Thermal ok of Reactor Vessels,

o W. G, Counsil letter to N. ). Palladino dated February |6,
1983, Interim Reliability Evaluation Program.

(3) W. 1. Dircks letter to W, G. Counsil dated April L1, 1983, Interim
Reliability Evaluation Program.
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forwarded promptly to licensees. If a hotline is established, all conversations
should be taped and copies be provided to licensees. Such measures are
appropriate because it is the licens.es who are responsible for public health and
safety, and any potentially relevant input should promptly be made available to
licensees. Further, licensees invest substantial resources in public intormation
programs and these inputs could be used to assess their effectiveness and
identify potential areas of improvernent. We remain dedicated to the safety of
nuclear power plant operations, and we are willing to provide information to the
States or the public to demonstrate our corporate commitment. We are in a
better position to respond to the public's questions and comments, and should be
provided all inputs provided to NRC under these circumstances.

Implications of NRC's Regionalization Plans

In 48FR 12619, the NRC noticed a summary of its plans regarding regionalization
of selected licensing functions. The issue which has attracted the most attention
during the regional meetings and in other forums is the regionalization of certain
power reactor licensing functions, with a resulting division of licensing
responsibilities between NRC headquarters and the Regional Offices. We believe
that such a step may prove beneficial, provided a reasonable concensus is
reached regarding which functions are regionalized and which are retained at
headquarters. We fully recognize that final decisions have not been reached and
therefore NRC's current regionalization plans have no immediate impact on the
interim final rules. However, we wish to ensure a smooth transition and believe
some advance planning will facilitate the process. This matter was addressed
briefly in previous correspondence("); further clarification is provided here.

Most of the discussions we have participated in suggest that the dclineation of
responsibilities will be issue-oriented. Implicit in this approach is the fact that
review and issuance of license amendments would also be shared. The "routine”
amendments would be processed by the Regions and the "complex" amendmerztx
would be dispositioned by headquarters. Certain internal NRC memoranda ’
appear to support this type of approach. If this situation materializes without
further guidance, licensees would be unsure where to direct license amendments
requiring expedited treatment since by definition the plant situation would not
have been previously contemplated. Given the extensive amounts of telephone
contact normally associated with these situations, we believe it is desirable that
communications with the responsible NRC Office be initiated from the
beginning. Hence, we recommend that before any transfer of authority of
facility licenses occurs, a clear understanding of the groundrules for the transfer
is reached. We are confident that a mutually acceptable approach can be
defined in the context of finalizing the details of the entire regionalization
process.

(4) W. G. Counsil letter to D. G. Eisenhut dated, March 24, |98},
Comments on Draft NUREG-0737 PWR Technical Specifications,

(5) J. G. Keppler memorandum to H. R. Denton dated, January 13,
1982, Regionalization of NRR Functions.
H. R. Denton memorandum to V. Stello dated February 5, 1982,
Regionalization of Regulatory Functions.



Further, independent of where licensee amendments are evaluated, it is
necessary that thorough and precise procedures be in place to provide a road map
for the NRC Staff on the steps to be taken to promptly process a license
amendment request(6). Before the NRC can establish the optimum method of
regionalizing this function, it now must address the new elements o Federal
Register notice coordination, public comment review, State consultation, and
coping with exigent circumstances. We merely wish to avoid a situation where
the Regional Otfices have the responsibility of dealing with a proposal requiring
prompt attention, and working level personnel are unfamiiar with any of the
steps necessary to process the request. In summary, we believe that the interim
final rules intrcduce new considerations into the evaluation of regionalizing
authority to issue license amendments. These and other factors should be
considered by both the NRC and the irdustry befcre a decision is reached.

No Significant Hazards Consideration - Reracking of Spent Fuel Pools

We strongly support the Commission's decision to not include reracking in the list
of examples that will be considered likely to involve a significant hazard
consideration.(7) 1t is clearly inappropriate to publish a policy which ignores and
runs contrary to the documented technical NRC conclusions published in
numerous Safety Evaluation Reports. A decision to classify all rerackings as
actions constituting significant hazards considerations, applied to certain
realistic scenarios, would yield some rather bizarre conclusions. For example, a
licensee operating several facilities may have previously reracked a spent fuel
pool and have therefore received a Staff SER containing the typical findings such
as:

o The new racks do not alter the potential consequences of the design
basis accident for the spent fuel pool, and

o The new racks will not change the radiological consequences of a
postulated fuel handling accident or spent fuel caskdrop.

The same licensee may now wish to expand its spent fuel storage capacity at a
sister unit using an identical design, and the Commission would find a
"significant hazard" associated with a previously explicitly approved and
successfully implemented design if this example was reinstated. In short,
nuclear safety decisions should be reached using technical input. Significantly,
adopting our recommendation would send an appropriate and interpretable signal
regarding the meaning of the criteria associated with making the no significant
hazards conideration determination on issues not explicitly covered in the
examples,

(6) Specific recommendations in this regard were provided in the W. G. Counsil
le‘ter to D, G. Eisenhut dated April 25, 1983, Public Law 97-415,

(7)  The basis for our support was summarized in the W. G. Counsil letter to
Chairman Palladino dated, February 9, 1983, Significant Hazards
Considerations.
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Amendments Requiring Expedited Treatment and Involving a Significant Hazards
Consideration

The Commission's interim final rules identify the procedural dif ferences between
amendments involving a significant hazards consideration from those which do
not. Where conditions warrant and the amendment does not involve a significant
hazards consideration, there is a process available to have amendments issued on
an expedited basis. However, there is no process identified to disposition
amendment requests which both require expedited treatment and involve a
significant hazards consideration. While we recognize that it is unlikely for such
a situation to arise, it is nonetheless conceivable. The scenario takes on
additional credibility when one hypothesizes a situation where ample lead time
was provided, a hearing was convened, and protracted administrative delays
consumed all the time originally allocated to secure regulatory approval. In
these or other circumstances delaying issuance of an amendment could even run
contrary to the interests of overall plant safety.

While various organizations may have differing views in the probability of such a
scenario, prudence dictates that some mechanism be established to deal with this
situation. One possibility would be Commission issuance of an immediately
effective Order (10CFR2.204). We would welcome the opportunity to discuss
this matter {urther with the NRC.

Treatment of Exemptions from NRC Regulations

The subject interim final rules contain no explicit reference to c:empuor\s“’
from NRC regulations which are issued. However, we are concerned that the
various methods the Commission has used to issue exemptions may result in
unjustifiably complicating their disposition by subjecting all such future requests
to this new OL amendment process. It is our view that exemption requests need
not automatically be considered license amenaments, even though the NRC has
occasionally elected to notice such actions in the Federal Register and/or assign
license amendment numbers to the issuing documents. Support for our position
can be found from both the technical and legal perspectives.

From a technical standpoint, many exemptions which licensees are obligated to
seek are the direct result of poorly worded or inappropriate regulations. Far
fewer exemptions would be needed if the NRC was more sensitive to industry
perspectives in its rulemaking proceedings. The most blatant example of this
trend are NRC's fire protection regulations, |OCFR350.48 and Appendix R to
I10CFR 50, The regulated industry has already submitted hundreds of exemption
requests trom these regulations, and the unfortunate truth is that thousands may
be dispositioned before the issue is resolved, The word exemption carries with it
a connotation to the layman of a reduction in the protection of public health and

(8) Requests for relief from NRC regulations generally filed pursuant to
I0CFR50.12, or other provisions of lmited applicability such as
I0CFR 50.48(cX6).



8-

safety. Of course, this is not the case. In fact, the criteria for submitting
under S50.48(cX6) are that implementation of NRC requirements would not
enhance fire protection safety or may be detrimental to overall facility -afety.
Such issues should not, as a matter of standard practice, be elevated to the
status of license amendments.

From a legal standpoint, ample precedent has been set in that there have been
numerous instances in the past of the NRC issuing cxen‘gsnom and not assigning
license amendment numbers to the issuing documents'’). The precedent has
already been firmly established and the interim final rules do not disturb this
practice. Adoption of this recommendation would yield no conflict with any
existing NRC regulation.

Support from our position can also be found in 10CFR170.22, schedule of fees for
facility license amendments. This paragraph describes the current six classes of
amendments, and identifies the required fee for review. The description for
Classes Il through VI contain the following:

"Amendments, exernptions, or required approvals ....... "

The above wording indicates that amendments and exempticns are distinct
actions, and that exemptions should not automatically be considered |i os
amendments. In addition, the NRC has issued at least one clarification letter 10
on Part 170 in which further support for this position can be found.

(9) Examples of this approach include the following:

D. M. Crutchfield ietter to W. G. Counsil dated, April 21, 1983. Exemption
related to the Annual Eme: gency Preparedness Exercise, Millstone Station,
Units No. | and 2.

D. M. Crutchfield letter to W. G. Counsil dated, December 21, 1982,
Inservice Inspection Relief, Reactor Coolant Pump Inspection Program,
Haddam Neck Plant.

H. K. Denton letter to W. G. Counsil dated, November 11, 1981. Fure
Protection Exemption, Haddam Neck Plant and Millstone Station, Umit No.
2.

(10) A July 12, 1979 letter from W. O. Miller to W. G. Counsil provided
guidance for interpreting the requiren.ents of Part 170. Enclosure No. 7 of
that document makes it explicitly ciear that review of proposed amend-
ments are separate and distinct from reviews of exemption requests, even
when only one safety issue is involved.
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To consider all exemptions as amendments would merely add more administra-
tive hurdles, paperwork, and time delays to an already sufficiently cumbersome
process. More importantly, it would add nothing to nuclear safety. In several
recent instanices the NRC has either acted or proposed to act in a fashion
suggesting that the need for exemptions will continue to escalate. On the issue
of prompt notification systems, the NRC established a deadline knowing with
victual certainty that several licensees would be incapable of complying. In the
proposed rule on shift staffing (47FR38135), the NRC described how licensees
could merely seek exemptions if they could not meet the proposed deadline.

ix E to I0CFRS0 requires annual emergency planning exercises, even
though the lead governmental agency on this issue, FEMA, believes a lesser
frequency is adequate. Often the annual frequency cannot be met because
FEMA, the Stite‘, the local communities, other involved agencies cannot support
that schedule.(11) Even when the licensee is not responsible for the deferral, the
licensee is obligated to seek and justify the exemption. We believe that no
additional obstacles should be erected in the exemption process, and we urge the
NRC to let nuclear safety considerations play a paramount role in reaching a
decision in this regard.

Relationship to Proposed Rule on Technical Specifications for Nuclear Power
Reactors

In 47FR13369, the NRC proposed to amend existing regulations governing
Technical Specifications by introducing a bi-level system of Technical
Specifications and Supplemental Specifications. Only the former would be made
directly a part of the operating license, and any changes would continue to
require prior NRC approval. According to the explanation provided in the
Federal Register notice, the Supplemental Specifications can be changed by the
licensee within certain bounds and under prescribed conditions. A process
similar to plant changes made under 50.59 is envisioned.

The major difficulty we forsee when looking at this process in the context of the
interim final rules concerns proposed IOCFR50.36({X7). Even though the
Supplemental Speifications would not be a part of the license, there are
conditions (described in 50.36({X7)) under which proposed changes must be
treated as license amendments and applications must be filed pursuart to 50.90.
It is unclear why applications for license amendments must be submitted to
change a document which is to be designated nro* eran of the operating license.
There are also implications in proposed 50.54(x 12) of instances where changes
to the Supplemental Specifications may involve license amendments in that
“prior Commission approval” is required.

(11) Additional examples of this trend can be found in the W. G. Counsil letter
to the Secretary of the Commission dated, February 2, 1983, Comments on
the Proposed Rule Regarding Revision of License Fee Schedules.

(12) Apparently to be re-designated in light of the change issued in 48FR | 3966,
which promulgates a different provision designated as 50. Shlx).
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While the above questions need to be resolved independent of the interim final
rules, they acquire additional significance in light of the new license amendment
process. The attractiveness of this proposed rule is diminished if a significant
percentage of changes to the provisions which would be included within the
Supplemental Specifications have to be processed as amendments, especially in
light of these interim final rules. Among the comments we submitted
previously(13) on this proposed rule, we suggested that the constraints within
which changes could be implemented by the licensee are unnecessarily
restrictive.  Specific recommendations regarding relaxation of the proposed
criteria were also provided.

Question of Retroactivity

The interim final rules become effective on May 6, 1983, In recent conversa-
tions with the Staff, we have been verbally informed that the NRC intends to
process all amendment requests not issued by May 6, 1983 by following the steps
contained in the interim final rules. We find such a position to be totally
inappropriate and, in fact, contrary to the rule itself. We believe that all
amendment requests docketed by May 6, 1983 should be dispositioned using the
conventional (pre-interim final rule) process.

The new 10CFR 50.91 contains the following paragraph:

"The Commission will use the following procedures on an
application received after May 6, 198} requesting an
amendment to an operating license ......."

The Supplementary Information Section further clarifies the statement in the
rule as follows:

"Finally, with respect to amendment requests received
before the interim final rule takes effect, the Commission
proposes to keep its present procedures and not provide
notice for public comment on amendments on which the
Commission has not acted before the effective date of
the interim final rule.”

The above explanation is unambiguous and, when coupled with the previously
quoted excerpt from the new 30,91, leaves no doubt that pending amendment
requests should be processed using the original procedures. No explanation for
any other approach has been offered, and we strongly believe that the
statements in the rule should be adhered to.

Criteria Used to Make the No Significant Hazards Consideration Determination

The NRC is undoubtedly aware of the strong similarity between the criteria to
be used to make the no significant hazards consideration determination with the
criteria of 50.59 which define the tests associated with making the unreviewed
safety question determination, While we offer no explicit comments on the

(13) W. G. Counsil letter to the Secretary of the Commission dated, May 28,
1982, Proposed Rule, Technical Specifications for Nuclear Power Reactors.
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actual criteria (vs. their interpretation) for making the former determination,
the interim final rule has raised an important question regarding the
interpretation of the criteria in 50.59.

The most important difference between the two sets of criteria relates to the
absence of the word "significant” in eithe: 50.5%aN2)(i) or 50.59 (a)l(2)ii1). When
interpreted literally, the absence of the word significant results in an extremely
rigid set of criteria which unjustifiably complicates the process of implementing
changes to facility design or procedures.

To illustrate this point, the following examples are presented. The legal uimit on
site boundary dose for a certain accident may be 300 rem. The licensing basis
analysis for this event may have a dose consequence of 0.001 rem, many orders
of magnitude below the regulatory limit. A design change may result in a
doubling of the calculated dose, which constitutes an “increase in the
consequences of a previously analyzed accident”. This situation could result in a
positive unreviewed safety question determination, when in fact this safety
significance of the change is trivial. One example of such a change concerns the
transition from manual to automatic initiation of auxiliary feedwater systems
for PWR's,

Similarly, the probability of a given accident resulting in a core melt may be
10-7, several orders of magnitude below the proposed safety goal. A plant
design change may increase this probability by a factor of 2, yet not have any
significant impact on the overall probability of core melt for the facility. It s
our view that this situation should not result in a positive unreviewed safety
question determination, yet a literal interpretation of the currently phrased
50.59 has this effect.

The criteria of 50.59 can be interpreted a number of ways, and our review has
revealed that little if any relevant guidance from the NRC exists in this regard.
Consequently, we believe that the most appropriate action is to formally amend
the [irst and third criteria as follows:

0 If the probability of occurence where the consequences of an accident or
malfunction of equipment important to safety previously evaluated in the
safety analysis report may be significantly increased,

o If the margin of safety as defined in the basis for any technical
specification is significantly reduced.

We believe these changes would streamline the process by eliminating ambiguity
and reducing the number of positive unreviewed safety question determinations
and consequently reducing the volume of paperwork required, yet nuclear safety
considerations would not be compromised. These changes would clearly place
the responsibility for nuclear safety where it belongs, in the hands of licensees.

We intend to discuss this recommendation with members of the Staff and, if
appropriate, file a petition for rulemaking to accomplish this objective,
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Conclusion

We appreciate the opportunity to provide our comments on these interim final
rules, and are available to provide further clarification if desired by the Staff.

Very truly yours,

o,

ounsil
Senior Vice President
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NORTRRAST WTLEAN G LI

May 10, 1983

Docket Nos. 50-213
50-245
50-33

50-473
BI0784

Mr. Samuel J. Chilk

Secretary of the Commission

U. S. Nuclear Regulatory Commission
1717 H Street

Washington, D. C. 20555

Gentlemen:

Haddam Neck Plant
Millstone Nuclear Power Station, Unit Nos. 1, 2, & 3
Comments on Interim Final Rules
Notice and State Consultation
Standards for Determining Whether License
Amendments Involve No Significant Hazards Considerations

In 48FR 14864 and 48FR 14873, the Commission promulgated interim final rules
on the above captioned s “jects, in accordance with the provisions of Public Law
97-415. Connecticut Yankee Atomic Power Company (CYAPCO) and Northeast
Nuclear Energy Company (NNECO) hereby provide the following comments on
these interim final rules.

General Comments

Our general perspective is that these regulations will not significantly, if at all,
improve the safety of nuclear power plants. The reviews and evaluations
previously utilized to process license armendments were adequate to assure
continued public health and safety. As with many other previous NRC
initiatives, these new regulations will require the use of our limited resources in
areas which we perceive will not enhance nuclear safety. The additional
resources being expended to fulfill these new regulations are therefore being
applied at the expense of other voluntary activities which could otherwise be
accomplisifed. However, we fully recognize that these rules are being
implemented to fulfill congressional mandates, and that under these
circumstances the NRC has considerably less latitude regarding the final scope
and specific provisions of these rules than would otherwise be the case. Given
that Congress has required their implementation, we offer the following
comments and observations in the interest of minimizing their negative impact.
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The trend within NRC for the past several years has been to dramatically
increase the scope and volume of Technical Specifications. Over the course of
time, the Technical Specifications have become cluttered with a considerable
amount of superfluous detail not truly appropriate or necessary to satisfv the
intent of I0CFR50.36. One of the by-products of this trend is that more license
amendments are being processed than nuclear safety considerations warrant.

The Commission apparently recognizes this problem and has published a proposed
rule (47FR13369) which is stated to be directed at addressing this concern. Our
general endorsement of this concert and other pertinent observations were
provided in previous correspondence D, The subject interim final rules further
serve to heighten the importance of taking steps to alleviate this situation in the
near term. However, we are concerned that the Commission may not have fully
recognized the synergistic effects which would occur if both these proposals are
implemented in their current form. There are also a number of other issues
where the implications of these interim final rules either lack clarity or have the
potential to yield additional adverse synergistic effects. The balance of this
letter is intended to identify and discuss these matters.

Interpretation of 10CFR Part 170

In a recent proposed rule (47FR52454), the NRC hus proposed to amend the
existing regulations governing payment of fees associated with, among other
things, processing of license amendment requests. The key element of the
proposed changes relates to assessment of fees based upon actual NRC resources
expended rather than a fixed fee for various classes of amendiments.

If the Part 170 changes are issued as proposed, after May 6, 1983 resources
expended as part of the notice and State consultation process would be financed
by the requesting licensee. It is our view that licensees would not be the
"identifiable recipient of benefits" resulting from this more involved process. As
such, licensees shouid not be assessed fees for any expenses resulting from the
public notice, State consultation, and other consequential or follow-up activities
which may result. The legislative history behind Public Law 97-415 makes it
clear that licensees are not the prime beneficiaries of this new license
amendment process. Therefore, licensees should not be assessed additional fees
to finance this activity.

(1) Previous submittals addressing this matter include the following:

o W. G. Counsil letter to the Secretary of the Commission
dated September 8, 1980, Proposed Rulemaking Regarding
Technical Specifications.

W. G. Counsil letter to the Secretary of the Commission
dated May 28, 1982, Proposed Rule, Technical Specifications
for Nuclear Power Reactors,

W. G. Counsil letter to the Secretary of the Commission
dated April 25, 1983, Proposed Rulemaking Regarding
Technical Specifications.
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forwarded promptly to licensees. If a hotline is established, all conversations
should be taped and copies be provided to licensees. Such measures are
appropriate because it is the licensees who are responsible for public health and
safety, and any potentially relevant input should promptly be made available to
licensees. Further, licensees invest substantial resources in public information
programs and these inputs could be used to aisess their effectiveness and
identify potential areas of improvemer.t. We remain dedicated to the safety of
nuclear power plant operations, and we are willing to provide information to the
States or the public to demonstrate our corporate commitment. We are in a
better position to respond to the public's questions and comments, und should be
provided all inputs provided to NRC under these circumstances.

Implications of NRC's Regionalization Plans

L+ 88FR 12619, the NRC noticed a summary of its plans regarding regionalization

of selected licensing functions. The issue which has attracted the most attention
during the regional meetings and in other forums is the regionalization of certain
power reactor licensing functions, with a resuiting division of licensing
responsibilities between NRC headquarters and the Regional Offices. We believe
that such a step may prove beneficial, provided a reasonable concensus is
reached regarding which functions are regionalized and which are retained at
headquarters. We fully recognize that final decisions have not been reached and
therefore NRC's current regionalization plans have no immediate impact on the
nterim final rules. However, we wish to ensure a smooth transition and believe
some advance planning will facilitate the process. This matter was addressed
briefly in previous correspondence(%); further clarification is provided here.

Most of the discussions we have participated in suggest that the delineation of
responsibilities will be issue-oriented. Implicit in this approach is the fact that
review and issuance of license amendments would also be shared. The "routine"
amendments vould be processed by the Regions and the "complex" amendments
would be dispositioned by headquarters. Certain internal NRC memoranda(3)
appear 1o support this type of approach. If this situation materializes without
further guidance, licensees would be unsure where to direct license amendments
requiring expedited treatment since by definition the plant situation would not
have been previously contemplated. Given the extensive amounts of telephone
contact normally associated with these situatiors, we believe it is desirable that
communications with the responsible NRC(C Y{fice be initiated from the
begmn;ng. Hence, we recommend that before any transfer of authority of
facility licenses occurs, a clear understanding of the groundrules for the transfer
I5 reached. We are confident that a mutually acceptable approach can be
defined in the context of finalizing the details of the entire regionalization
process.

W. G. Counsil letter to D. G. Eisenhut dated, March 24, 1983,
Comments o Draft NUREG-0737 PWR Technical Specifications.

J. G. Kepgler memorandum to H. R. Denton dated, January 13,
1982, Reginnalization of NRR Functions.
H. R. Deriion memorandum to V. Stello dated Februar 5, 1982,
Regionaliz: tion of Regulatory Functions.




Further, independent of where licensee amendments are evaluated, it is
necessary that thorough and precise procedures be in place to provide a road map
for the NRC Staff on the steps to be taken to promptly process a license
amendment request'®), Before the NRC can establish the optimum method of
regionalizing this function, it now must address the new elements of Federal
Register notice coordination, public comment review, State consultation, and
Coping with exigent circumstances. We merely wish to avoid a situation where
the Regional Offices have the responsibility of dealing with a proposal requiring
prompt attention, and working level personnel are unfamiliar with any of the
Steps necessary to process the request. In summary, we believe that the interin
final rules introduce new considerations intn the evaluation of regionalizing
authority to issue license arendmentr, These and other factors should be
Considered by both the NRC and the industry before a decision is reached.

No Significant Hazards Consideration - Rerac King of Spent Fuel Pools

We strongly support the Commission's decision to not include reracking in the list
of examoples that will be considered likely to involve a significant hazard
consideration.!”) It is clearly inappropriate to publish a policy which ignores and
runs conirary to the documented technical NRC conclusions published in
numerous Safety Evaluation Reports. A decision to classify all rerackings as
actions constituting significant hazards consigerations, dpp-.’:—t’c to certain
realistic scenarios, would yield some rather bizarre conclusions. For example, a
licensee operating several facilities may have previously reracked a spent fuel
pool and have therefore received a Staff SER containing the typical findings such
as:

The new racks do not alter the potential consequences of the design
basis accident for the spent fuel pool, and

The new racks will not change the radiological consequences of a
postulated fuel handling accident or spent fuel ¢ askdrop.

The same licensee may now wish to expand its spent fuel storage capacity at a
sister unit using an identical design, and the Commission would find a
“significant hazard" associated with a previously explicitly approved and
successfully implemented design if this example was reinstated. In short,
nuclear safety decisions should be reached using technical input. Significantly,
adopting our recommendation would send an appropriate and interpretable signal
regarding the meaning of the criteria associated with making the no significant
hazards consideration determination on issues not explicitly covered in the
examples.

Specific recommendations in this regard were provided in the W. G. Counsil
letter to D. G. Eisenhut dated April 25, 1983, Public Law 97-415.

The basis for our support was summarizcd in the W. G. Counsil letter to
Chairman Palladino dated, February 9, 1983, Significant Hazards
Considerations.




Amendments Requiring Expedited Treatment and Involving a Significant Hazards
Consideration

The Commission's interim final rules identify the procedural differences between
amenaments involving a significant hazards consideration from those which do
not. Where conditions warrant and the amendment does not involve a significant
hazards consideration, there is d.p_f_ocess available to have amendments issued on
an expedited basis. However, there is no process identified to disposition
amendment requests whi~h both require expedited treatment and involve a
significant hazards consideration. While we recogniza that it is unlikeiy for such
4 Situation to arise, it is nonetheless conceivable. The scenario iakes on
additional credibility when one hypothesizes a situation where ample lead time
was provided, a hearing was convened, and protracted administrative delays
consumed all the time originally allocated to secure regulatory approval. In
these or other circumstances delaying issuance of an amendment could even run

contrary to the interests of overall plant safety,

While various organizations may have differing views in the probability of such a
scenario, prudence dictates that some mechanism be established to deal with this
situation. One possibility would be Commission issuance of an in mediately
effective Order (10CFR2.204). We would welcome the opportunity to discuss
this matter further with the NRC,

Treatment of Exemptions from NKRC Regulations
P E

The subject interim {inal rules contain no explicit reference to exemptions'd)
from NRC regulations which are issued. However, we are concerned that the
various methods the Commission has used to issue exemptions may result in
unjustifiably complicating their disposition by subjecting all such future requests
to this new OL amendment process. It is our view that exemption requests need
not automatically be considered license amendments, even though the NRC has
occasionally elected to notice such actions in the Federal Register and/or assign
license amendment numbers to the iIssuing documents. Support for our position
can be found from both the technical and legal perspectives.

From a technical standpoint, many exemptions which licensees are obligated to
seek are the direct result of poorly worded or inappropriate regulations. Far
fewer exemptions would be needed if the NRC was more sensitive to industry
perspectives In its rulemaking proceedings. The most blatant example of this
trend are NRC's fire protection regulations, 10CFR50.48 and Appendix R to
IOCFR50. The regulated industry has already submitted hundreds of exemptior
requests from these regulations, and the unfortunate truth is that thousands may
be dispositioned before the issue is resolved. The word exemption carries with it
a connotation to the layman of a reduction in the protection of public health and

Requests for relief from NRC regulations generally filed pursuant to
I0CFR50.12, or other provisions of limited applicability such as
I0CFR 50.48(c)X6).




safety. Of course, this is not the case. In fact, the criteria for submitting
under 50.48(cX6) are that implementation of NRC requirements would not
enhance fire protection safety or may be detrimental to overall facility safety.
Such issues should not, as a matter of standard practics, be elevated to the
status of license amendments.

From a legal standpoint, ample precedent has been set in that there have been
numerous instances in the past of the NRC issuing exem gions and not assigning
license amendment numbers to the issuing documents(?), The precedent has
already been firmly established and the interim final rules do not disturb this
practice. Adoption of this recommendation would yield no conflict with any
existing NRC regulation.

Support from our position can also be found in 10CFR170.22, schedule of fees for
facility license amendments. This paragraph describes the current six classes of
amendments, and identifies the required fee for review. The description for
Classes III through VI contain the following:

"Amendments, exemptions, or required approvals ....... »

The above wording indicates that amendments and exemptions are distinct
actions, and that exemptions should not automatically be considered lice(\ss
amendments. In addition, the NRC has issued at least one clarification letter(10
on Part 170 in which further support for this position can be found.

(9) Examples of this approach include the following:

D. M. Crutchfield letter to W. G. Counsil dated, April 21, 1983. Exemption
related to the Annual Emergency Preparedness Exercise, Millstone Station,
Units No. | and 2.

D. M. Crutchfield letter to W. G. Counsil dated, December 21, 1982,
Inservice Inspection Relief, Reactor Coolant Pump Inspection Program,
Haddam Neck Plant.

H. R. Denton letter to W. G. Counsil dated, November 11, 198]. Fire
Protection Exemption, Haddam Neck Plant and Milistone Station, Unit No.
2.

(10) A July 12, 1979 letter from W. O. Miller to W. G. Counsil provided
guidance for interpreting the requirements of Part 170. Enclosure No. 7 of
that document makes it explicitly clear that review of proposed amend-
ments are separate and distinct from reviews of exemption requests, even
when only one safety issue is involved.
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To consider all exemptions as amendments would merely add more administra-
tive hurdles, paperwork, and time delays to an already sufficiently cumbersome
process. More importantly, it would add nothing to nuclear safety. In several
recent instances the NRC has either acted or proposed to act in a fashion
suggesting that the need for exemptions will continue to escalate. On the issue
of prompt notification systems, the NRC established a deadline knowing with
virtual certainty that several licensees would be incapable of complying. In the
proposed rule on shift staffing (47FR38135), the NRC described how licensees
could merely seek exemptions if they could not meet the proposed deadline.
Appendix E to I10CFR50 requires annual emergency planning exercises, even
though the lead governmental agency on this issue, FEMA, believes a lesser
frequency is adegquate. Often the annual frequency cannot be met because
FEMA, the States, the local communities, other involved agencies cannot support
that schedule.{!!) Even when the licensee is not responsible for the deferral, the
licensee is obligated to seek and justify the exemption. We believe that no
additional obstacles should be erected in the exemption process, and we urge the
NRC to let nuclear safety considerations play a paramount role in reaching a
decision in this regard.

Relationship to Proposed Rule on Technical Specifications for Nuclear Power
Reactors

In 47FR13369, the NRC proposed to amend existing regulations governing
Technical Specifications by introducing a bi-level system of Technical
Specifications and Supplemental Specifications. Only the former would be made
directly a part of the operating license, and any changes would continue to
require prior NRC approval. According to the explanation provided in the
Federal Register notice, the Supplemental Specifications can be changed by the
licensee within certain bounds and under prescribed conditions. A process
similar to plant changes made under 50.59 is envisioned.

The major difficulty we forsee when looking at this process in the context of the
interim final rules concerns proposed I10CFR50.36(fX7). Even though the
Supplemental Specifications would not be a part of the license, there are
conditions (described in 50.36(fX7)) under which proposed changes must be
treated as license amendments and applications must be filed pursuant to 50.90.
It is unclear why applications for license amendments must be submitted to
change a document which is to be designated not a fart of the operating license.
There are also implications in proposed 50.54{x){12) of instances where changes
to the Supplemental Specifications may involve license amendments in that
"prior Commission approval” is required.

(11) Additional examples of this trend can be found in the W. G. Counsil letter
to the Secretary of the Commission dated, February 2, 1983, Comments on
the Proposed Rule Regarding Revision of License Fee Schedules.

(12) Apparently to be re-designated in light of the change issued in 48FR 13966,
which promulgates a different provision designated as 50.54(x).
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While the above questions need to be resolved independent of the interim final
rules, they acquire additional significance in light of the new license amendment
process. The attractiveness of this proposed rule is diminished if a significant
percentage of changes to the provisions which would be included within the
Supplemental Specifications have to be processed as amendments, especially in
light of these interim final rules. Among the comments we submitted
previously(13) on this proposed rule, we suggested that the constraints within
which changes could be implemented by the licensee are unnecessarily
restrictive. Specific recommendations regarding relaxation of the proposed
criteria were also provided.

Question of Retroactivity

The interim final rules become effective on May 6, 1983. In recent conversa-
tions with the Staff, we have been verbally informed that the NRC intends *o
process ali amendment requests not issued by May 6, 1983 by following the steps
contained in the interim: tinal rules. We find such a position to be totally
inappropriate and, in fact, contrary to the rule itself. We believe that all
amendment requests docketed bv May 6, 1983 should be dispositioned using the
conventional (pre-interim final ru =) process.

The new 10CFR50.91 contains the following paragraph:

“The Commission will use the following procedures on an
application received after May 6, 1983 requesting an
amendment to an operating license ......."

The Supplementary Information Section further clarifies the statement in the
rule as follows:

"Finally, with respect to amendment requests received
before the interim final rule takes effect, the Commission
proposes to keep its present procedures and not provide
notice for public comment on amendments on which the
Commission has not acted before the effective date of
the interim final rule."”

The above explanation is unambiguous and, when coupled with the previously
quoted excerpt from the new 50.91, leaves no doubt that pending amendment
requests should be processed using the original procedures. No explanation for
any other approach has been offered, and we strongly believe that the
statements in the rule should be adhered to.

Criteria Used to Make the No Significant Hazards Consideration Determination

The NRC is undoubtedly aware of the strong similarity between the criteria to
be used to make the no significant hazards consideration determination with the
criteria of 50.59 which define the tests associated with making the unreviewed
safety question determination. While we offer no explicit comments on the

(13) W. G. Counsil letter to the Secretary of the Commission dated, May 28,
1982, Proposed Rule, Technical Specifications for Nuclear Power Reactors.
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actual criteria (vs. their interp:etation) for making the former determination,
the interim final rule has raised an important question regarding the
interpretation of the criteria in 50.59.

The most important difference between the two sets of criteria relates to the
absence of the word "significant” in either 50.5%a)2)(i) or 50.59 (a)(2)(iii). When
interpreted literally, the absence of the word significant results in an extremely
rigid set of criteria which unjustifiably complicates the process of implementing
changes to facility design or procedures.

To illustrate this point, the following exampies are presented. The legal limit on
site boundary dose for a certain accident may be 300 rem. The licensing basis
analysis for this event may have a dose consequence of 0.00] rem, many orders
of magnitude below the regulatory limit. A design change may result in a
doubling of the calculated dose, which constitutes an “increase in the
consequences of a previously analyzed accident”. This situation could result in a
positive unreviewed safety question detern ination, when in fact this safety
significance of the change is trivial. One exan ple of such a change concerns the
transition from manual to automatic initiation of auxiliary feedwater system:

for PWR's.

Simnilarly, the probability of a given accident resulting in a core melt may be
P 1
10=7, several orders of magnitude below the proposed safety goal. A plant

a
design Change may increase this probability by a factor of 2, yet not have any
significant impact on the overall probability of core melt for the fa tity, It is
our view that this situation should not result in a positive unreviewed safety
question determination, yet a literal interpretation of the currently phrased
50.59 has this effect.

The criteria of 50.59 can be interpreted a number of ways, and our review has
revealed that little if any relevant guidance from the NRC exists in this regard.
Consequently, we believe that the most appropriate action is to formally amend
the first and third criteria as follows:

If the probability of occurence where the consequences of an accident or
malfunction of equipment importar.t to safety previously evaluated in the
safety analysis report may be significantly increased,

. ) ] gniiicantly

If the margin of safety as defined in the for any technical
specification is significantly reduced.
- .

We believe these changes would streamline the process by eliminating ambiguity
‘nd reducing the number of positive unreviewed safety question determinations
nd conse=awently reducing the volume of paperwork required, yet nuclear safety
considerz’.ons would not be compromised. These changes would clearly place
the respefsibility for nuclear safety where it belongs, in the hands of licensees.

We intend to discuss this recommendation with members of the Staff and, if
appropriate, file a petition for rulemaking to accon plish this objective,
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Looking at the license amendment situation from a more global perspective, it
has become eminently clear that far too many license amendments are being
processed using increasing complex procedures. Several independent
alternatives, or a combination of them, should be pursued to alleviate this
situation. Cne alternative identified above is to relax the criteria governing
what constitutes an unreviewed safety question. [/ second approach is
conceptually identified in the proposed rulemaking on Technical Specifications,
involving the creation of a bi-level system of specifications. A third alternative
would be to establish a system whereby many of the provisions currently
contained in the Technical Specifications could be amended by the licensee
without explicit prior NRC approval. The common theme behind each of these
alternatives is a reduction in the paper pushed to implement plant changes and
license amendments with an equivalent or improved assurance of nuclear safety.
The objective is to clearly articulate that licensees have the responsibility for
plant safety, and the NRC functions in an audit-only role whenever possible. We
suggest that these possibilities be explored further to bring the optimum solution
to fruition.

Interpretation of Criteria Used to Make the No Signification Hazards
Consideration Determination

The pivotal word in three criteria used to make the no significant hazards
consideration determination is the word "significant”. Obviously this word can
connote different meanings to different people. We believe that licensees are
best qualified to interpret this term in the context of their own amendment
requests, and consequently the Commission should avoid publishing rigid
"guidance" documents in this regard. We are currently preparing a guidance
document for our use internally, and its purpose wili be to ensure company-wide
consistency without prescribing a cookbook approach.

For example, it is inappropriate to specify a percentage change above which the
change becomes "signif'cant” in all circumsiances. When the safety margin is
three orders of magnit ude, a ten percent reduction is clearly not significant.
When the safety margin is fifteen percent, a comparable percentage reduction
may in fact be significant. The cummulative effects of successive changes to
one system must also be considered, and not merely the individual change which
is being subjected to review at any given time.

In addition, our guidance document will provide information regarding the
"design basis envelope" for our facilities. Our accident probability or
consequence determinations will be limited to our design basis requirements and
other credible scenarios and not to all hypotheses of third-party reviewers.




Conclusion

We appreciate the opportunity to provide our comments on these interim final
rules, and are available to provide further clarification if desired by the Staff.

Very truly yours,

Semor Vice President
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Mr. Samuel J. Chilk

Secretary of the Commission

U. S. Nuclear Regulatory Commission
1717 H Street

Washington, D. C. 20555

Gentlemen:

Haddam Neck Plant
Millstone Nuclear Power Station, Unit Nos. 1, 2, & 3
Comments on Interim Final Rules
Notice and State Consultation
Standards for Determining Whether License
Amendments Involve No Significant Hazards Considerations

In 48FR14864 and 48FR 14873, the Commission promulgated interim final rules
on the above captioned subjects, in accordance with the provisions of Public Law
97-415. Connecticut Yankee Atomic Power Company (CYAPCO) and Northeast
Nuclear Energy Company (NNECO) hereby provide the following comments on
these interim final rules.

General Comments

Our general perspective is that these regulations will not significantly, if at all,
improve the safety of nuclear power plants. The reviews and evaluations
previously utilized to process license amendments were adequate to assure
continued public health and safety. As with many other previous NRC
initiatives, these new regulations will require the use of our limited resources in
areas which we perceive will not enhance nuclear safety. The additional
resources being expended to fulfill these new regulations are therefore being
applied at ihe expense of other voluntary activities which could otherwise be
accomplisned.  However, we fully recognize that these rules are being
implemented to fulfill congressional mandates, and that under these
circumstances the NRC has considerably less latitude regarding the final scope
and specific provisions of these rules than would otherwise be the case. Given
that Congress has required their implementation, we offer the following
comments and observations in the interest of minimizing their negative impact.

Au




ode

The trend within NRC for the past several years has been to dramatically
increase the scope and volume of Technical Specifications. Over the course of
time, the Technical Specifications have become cluttered with a considerable
amount of superfluous detail not truly appropriate or necessary to satisfy the
intent of 10CFR50.36. One of the by-products of this trend is that more license
amendments are being processed than nuclear safety considerations warrant.

The Commission apparently recognizes this problem and has published a proposed
rule (47FR13369) which is stated to be directed at addressing this concern. Our
general endorsement of this concert and other pertinent observations were
provided in previous correspondencell). The subject interim fina! rules further
serve to heighten the importance of taking steps to alleviate this situation in the
near term. However, we are concerned that the Commission may not have fully
recognized the synergistic effects which would occur if both these proposals are
implemented in their current form. There are also a number of other issues
where the implications of these interim final rules either lack clarity or have the
potential to yield additional adverse synergistic effects. The balance of this
letter is intended to identify and discuss these matters.

Interpretation of 10CFR Part 170

In a recent proposed rule (47FR52454), the NRC has proposed to amend the
existing regulations governing payment of fees associated with, among other
things, processing of license amendment requests. The key element of the
proposed changes relates to assessment of fees based upon actual NRC resources
expended rather han a fixed fee for various classes of amendments.

If the Part 170 changes are issued as proposed, after May 6, 1983 resources
expended as part of the notice and State consultation process would be financed
by the requesting licensee. It is our view that licensees would not be the
"identifiable recipient of benefits" resulting from this more involved process. As
such, licensees should not be assessed fees for any expenses resulting from the
public notice, State consultation, and other consequential or follow-up activities
which may result. The legislative history behind Public Law 97-415 makes it
clear that licensees are not the prime beneficiaries of this new license
amendment process. Therefore, licensees should not be assessed additional fees
to finance this activity.

(1) Previous submittals addressing this matter include the following:

o W. G. Counsil letter to the Secretary of the Commission

dated September 8, 1980, Proposed Rulemaking Regarding
’ Technical Specifications.

0 W. G. Counsil letter to the Secretary of the Commission
dated May 28, 1982, Proposed Rule, Technical Specifications
for Nuclear Power Reactors.

o W. G. Counsil letter to the Secretary of the Commission
dated April 25, 1983, Proposed Rulemaking Regarding
Technical Specifications.
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Interpretation of the Term "Emergency"

The term "emergency" suggests the occurrence of a nuclear plant situation
where public health and safety is in immediate jeopardy. The interim final rules
use the term "emergency"” to describe situations where failure to act in a timely
fashion on a proposed license amendment would result in derating or shutdown of
a plant. While in isolation this {:rm may be appropriate, its use in this context
may result in considerable confusion, especially in light of a recently issued final
rule (48FR13966) regarding departures from license conditions or technical
specifications in an "emergency" situation.

A member of the NRC Staff has called this potential conflict in terminology to
our attention, and we agree that it is desirable to eliminate any potential
confusion before it occurs, especially when the public may be asked to provide
comments via a toll-free hotline or in response to newspaper articles describing
a power plant "emergency”. In this forum, the term “"emergency" carries with it
a connotatior: not accurate when describing license amendments which warrant
expedited treatment. Frequently the situations which arise have very little
nuclear safety significance but the wording of the technicai specifications is
such that a plant shutdown would be necessary within a matter of hours or days
unless an amendment is issued promptly.

Use of the term "emergency" in the context of the final rule (48FR13966) is
more appropriate from our perspective. The stated purpose of that rule is to
allow licensees to take reasonable action that departs from a license condition or
technical specification when such action is immediately needed to protect the
public health and safety. While we are hopeful that such situations would rarely
if ever arise, the situations contemplated are authentic emergencies which have
some safety significance. The rule correctly recognizes that not all plant
conditions can be anticipated in the license and technical specifications, and
provisions have been taken to allow departures.

In light of the above, we propose that the term "emergency" be reserved
exclusively for use in the context of 48FR 13966, and that alternate wording be
developed for use in the interim final ruie. For instance, the initial portions of
I0CFR50.91(a)(5) could be reworded as follows:

"Where the Commission finds that plant conditions exist
warranting expedited treatment of a proposed license
amendment, in that failure ......"

Other provisions of the interim final rules which currently use the word
"emergency” could similarly be reworded. We believe this recommendation will
eliminate both an unnecessary source of concern for the public and potential
confusion with the provisions of 10CFR 50.54(x) and 50.72(c).

Use of Media to Obtain Public Comment

In the Supplementary Information section of the interim final rule on Notice and
State Consultation, the NRC describes various means of obtaining public
comment under exigent circumstances. Two options specifically mentioned
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include use of a local newspaper to inform residents of proposed amendments,
and use of a toll-free hotline to facilitate receipt of public comment.

We are hard pressed to envision circumstances under which these measures will
truly enhance nuclear safety. It is far more likely that such actions will serve to
unnecessarily alarm the public. Routine power plant evolutions, which in some
cases result in the need for prompt processing of license amendments, are not
appropriate subjects for newspaper articles and toll-free hotlines. They imply a
sense of urgency and significance which, with respect to impact on the public
health and safety, is simply not there. Our concerns regarding media exposure
are not conjecture or speculation, but are based on our experience including a
New York Times article on the Pressuriz. d Thermal Shock issue for one of our
plants, and on adverse and unjustified media exposure regarding the Interim
Reliability Evaluation Program for another of our units. We refer you to our
letters to H. R. Denton and Chairman Palladino(2) for additional details on these
issues,

In response to our letter tc Chairman Palladino, Mr. Dircks invited us{® o
provide additional suggestions on how to more effectively deal with the issue o1
media use of nuclear power plant data and information. In response to that
invitation and to the concerns raised by the interim final rules, we offer two
recommendations.

First, use of the media to provide information on nuclear power plant operations
is a delicate matter which must be carefully administered. The perspectives of
the public are markedly different jrom those directly associated with nuclear
power regulation, and these differences must be recognized in preparing media
releases. In the interest of optimizing this public comment process, we
recommend that the NRC consult with the licensees on a proposed release before
action is taken. Licensees would have a greater degree of familiarity with both
the issue at hand and with local media personnel. The NRC would of course
retain the final authority in the event of an impasse, but licensee input should be
solicited. This measure would also improve the ability of licensees to respond to
media inquir _s by allowing more time for licensees to prepare information and
to ensure the availability of knowledgable personnel.

Second, we recommend that all inputs provided by the States and the public to
the NRC be made available to licensees. Copies of all correspondence should be

(2) The referenced documents are:

o W.G. ( ounsil letter to H. R. Denton dated, October 23, 1981,
s Pressurized Thermal Shock of Reactor Vessels.
o W. G. Counsil letter to N. J. Palladino dated February 16,
19€3, Interim Reliability Evaluation Program.

(3) W. 3. Dircks letter to W. G. Counsil dated April 11, 1983, Interim
Reliability Evaluation Program.
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forwarded promptly to licensees. If a hotline is established, oll conversations
should be taped and copies be provided to licensees. Such measures are
appropriate because it is the licensees who are responsible for public health and
safety, and any potentially relevant input should promptly be made available to
licensees. Further, licensees invest substantial resources in public information
programs and these inputs could be used to assess their effectiveness and
identify potential areas of improvement. We remain dedicated to the safety of
nuclear power plant operations, and we are willing to provide information to the
States or the public to demonstrate our corporate commitment. We are in a
better position to respond to the public's questions and comments, and should be
provided all inputs provided to NRC under these circumstances.

Implications of NRC's Regionalization Plans

In 48FR 12619, the NRC noticed a summary of its plans regarding regionalization
of selected licensing functions. The issue which has attracted the most attention
during the regional meetings and in other forums is the regionalization of certain
power reactor licensing functions, with a resulting division of licensing
responsibilities between NRC headquarters and the Regional Offices. We believe
that such a step may prove beneficial, provided a reasonable concensus is
reached regarding which functions are regionalized and which are retained at
headquarters. We fully recognize that final decisions have not been reached and
therefore NRC's current regionalization plans have no immediate impact on the
interim fina! rules. However, we wish to ensure a smooth transition and believe
some advance planning will facilitate the process. This matter was addressed
briefly ir previous correspondence(4); further clarification is provided here.

Most of the discussions we have participated in suggest that the delineation of
responsibilities will be issue-oriented. Implicit in this approach is the fact that
review and issuance of license amendments would also be shared. The "routine”
amendments would be processed by the Regions and the "compiex" amendmer}t3
would be dispositioned by headguarters. Certain internal NRC memorandal’
ajpear to support this type of approach. If this situation materializes without
further guidance, licensees would be unsure where to direct license amendments
equiring expedited treatment since by definition the plant situation would not
have been previously contemplated. Given the extensive amounts of telephone
contact normally associated with these situations, we believe it is desirable that
communications with the responsible NRC Office be initiated from the
beginning. Hence, we recommend that before any transfer of authority of
facility licenses occurs, a clear understanding of the groundrules for the transfer
is reached. We are confident that a mutually acceptable approach can be
defined in the context of finalizing the details of the entire regionalization
process.

(4) W. G. Counsil letter to D. G. Eisenhut dated, March 24, 1983,
Comments on Draft NUREG-0737 PWR Technical Specifications.

(5) J. G. Keppler memorandum to H. R. Denton dated, January 13,
1982, Regionalization of NRR Functions.
H. R. Denton memorandum to V. Stello dated February 5, 1982,
Regionalization of Regulatory Functions.
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Further, independent of where licensee amendments are evaluated, it is
necessary that thorough and precise procedures be in place to provide a road map
for the NRC Staff on the steps to be taken to promptly process a license
amendment request 6, Before the NRC can establish the optimum method of
regionalizing this function, it now must address the new elements of Federal
Register notice coordination, public comment review, State consultation, and
coping with exigent circumstances. We merely wish to avoid a situation where
the Regiona! Offices have the responsibility of dealing with a proposal requiring
prompt attention, and working level personnel are unfamiliar with any of the
steps necessary to process the request. In summary, we believe that the interim
final rules introduce new considerations into the evaluation of regionalizing
authority to issue hicense amendments. These and other factors should be
considered by both the NRC and the industry before a decision is reached.

No Significani Hazards Consideration - Reracking of Spent Fuel Pools

We strongly support the Commission's decision to not include reracking in the list
of examples that will be considered likely to involve a significant hazard
consideration.(7) It is clearly inappropriate to publish a policy which ignores and
runs contrary to the documented technical NRC conclusions published in
numerous Safety Evaluation Reports. A decision to classify all rerackings as
actions constituting significant hazards considerations, applied to certain
realistic scenarios, would yield some rather bizarre conclusions. For example, a
licensee operating several facilities may have previously reracked a spent fuel
pool and have therefore received a Staff SER containing the typical findings such
as:

o The new racks do not alter the potential consequences of the design
basis accident for the spent fuel pool, and

o The new racks will not change the radiological consequences of a
postulated fuel handling accident or spent fuel caskdrop.

The same licensee may now wish to expand its spent fuel storage capacity at a
sister unit using an identical design, and the Commission would find a
"significant hazard" associated with a previously explicitly approved and
successfully implemented design if this example was reinstated. In snort,
nuclear safety decisions should be reached using technical input. Significantly,
adopting our recommendation would send an appropriate and interpretable signal
regarding the meaning of the criteria associated with making the no significant
hazards consideration determination on issues not explicitly covered in the
examples.

-

(6) Specific recommendations in this regard were provided in the W, G. Counsil
letter to D. G. Eisenhut dated April 25, 1983, Public Law 97-415.

(7)  The basis for our support was summarized in the W. G. Counsil letter to
Chairman Palladino dated, February 9, 1983, Significant Hazards
Considerations.



Amendments Requiring Expedited Treatment and Involving a Significant Hazards
Consideration

The Commission's interim final rules identify the procedural differences between
amendments involving a significant hazards consideration from those which do
not. Where conditions warrant and the amendment does not involve a significant
hazards consideration, there is a?axess available to have amendments issued on
an expedited basis. However, there is no process identified to disposition
amendment requests which both require expedited treatment and involve a
significant hazards consideration. While we recognize that it is unlikely for such
4 situation to arise, it is nonetheless conceivable, The scenario takes on
additional credibility when one hypothesizes a situation where ample lead time
was provided, a hearing was convened, and protracted administrative delays
consumed all the time originally allocated to secure regulatory approval. In
these or other circumstances delaying issuance of an amendment could even run
contrary to the interests of overall plant safety,

While various organizations may have differing views in the probability of such a
scenario, prudence dictates that some mechanism be established to deal with this
situation. One possibility would be Commission issuance of an immediately
effective Order (I10CFR2.204). We would welcome the opportunity to discuss

this matter further with the NR(

Treatment of Exemptions from NRC Regulations

The subject interim final rules contain no explicit reference to Pxe'v.ptmns(g)
from NRC regulations which are issued. However, we are concerned that the
various methods the Commission has used to issue exemptions may result in
unjustifiably complicating their disposition by subjecting all such future requests
to this new OL amendment process. It is our view that exernption requests .eed
not automatically be considered license amendments, even though the NRC has
occasionally elected to notice such actions in the Federal Register and/or assign
license amendment numbers to the Issuing documents. Support for our position
can be found from both the technical and legal perspectives.

From a technical standpoint, many exemptions which licensees are obligated to
seek are the direct result of poorly worded or iInappropriate regulations. Far
fewer exemptions would be needed if the NR( was more sensitive to industry
perspectives in its rulemaking proceedings. The most blatant example of this
trend are NRC's fire protection regulations, 10CFR50.48 and Appendix R to
IOCFR50. The regulated industry has already submitted hundreds of exerr ption
requests from these regulations, and the unfortunate truth is that thousands may
be dispositioned before the issue is i esolved. The word exemption carries with it
a connotation to the layman of a reduction in the protection of public health and

(8) Requests for relief ( NRC regulations generally filed pursuant to
I0CFR50.12, or othe ovisions of limited applicability such as

I0CFR 50.48(c)é6).
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safety. Of course, this is not the case. In fact, the criteria for submitting
under 50.48(cX6) are that implementation of NRC requirements would not
enhance fire protection safety or may be detrimental to overall facility safety.
Such issues should not, as a matter of standard practice, be elevated to the
status of license amendments.

From a legal standpoint, ample precedent has been set in that there have been
numerous instances in the past of the NRC issuing exem&;ions and not assigning
license amendment numbers to the issuing documents'?), The precedent has
already been firmly established and the interim final rules do not disturb this
practice. Adoption of this recommendation would yield no conflict with any
existing NRC regulation.

Support from our position can also be found in 10CFR170.22, schedule of fees for
facility license amendments. This paragraph describes the current six classes of
amendments, and identifies the required fee for review. The description for
Classes III through VI contain the following:

"Amendments, exemptions, or required approvals ......."

The above wording indicates that amendments and exemptions are distinct
actions, and that exemptions should not automatically be considered lice(\ss
amendments. In addition, the NRC has issued at least one clarification letter!10
on Part 170 in which further support for this position can be fou \d.

(9)  Examples of this approach include the following:

D. M. Crutchfield letter to W. G. Counsil dated, April 2i, 1983. Exemption
related to the Annual Emergency Preparedness Exercise, Millstone Station,
Units No. | and 2.

D. M. Crutchfield letter to W. G. Counsil dated, December 21, 1982.
Inservice Inspection Relief, Reactor Coolant Pump Inspection Program,
Haddarm Neck Plant.

H. R. Denton letter to W. G. Counsil dated, November 1!, 198]1. Fire
Protection Exemption, Haddam Neck Plant and Millstone Station, Unit No.
- A

(10) A July 12, 1979 letter from W. O. Miller to W. G. Counsil provided
guidance for interpreting the requirements of Part 170. Enclosure No. 7 of
that docunient makes it explicitly clear that review of proposed amend-
ments are separate and distinct from reviews of exemption requests, even
when only one safety issue is involved.



To consider all exemptions as amendments would merely add more administra-
tive hurdies, paperwork, and time delays to an already sufficiently cumbersome
process. More importartly, it would add nothing to nuclear safety. In several
recent instances the MNRC has either acted or proposed to act in a fashion
suggesting that the need for exemptions will continue to escalate. On the issue
of prompt notification rystems, the NRC established a deadline knowing with
virtual certainty that several licensees would be incapable of complying. In the
proposed rule on shift staffing (47FR38135), the NRC described how licensees
could merely seek exemptions if they could not meet the proposed deadline.
Appendix E to I0CFR50 requires annual emergency planning exercises, even
though the lead governmental agency on this issue, FEMA, believes a lesser
frequency is adequate. Often the annual frequency cannot be met because
FEMA, the States, the local communities, other involved agencies cannot support
that s "‘e*c‘,.,;.o.‘ | I’ Even when the licensee is not responsible for the deferral, the
licensee is obligated to seek and justify the exemption. We believe that no
additional obstacles should be erected in the exemption process, and we urge the
NRC to let nuclear safety considerations play a paramount role in reaching

in this regard.
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While the above questions need to be resolved independent of the interim final
rules, they acquire additional significance in light of the new license amendment
process. The attractiveness of this proposed rule is diminished if a significant
percentage of changes to the provisions which would be included within the
Supplemental Specifications have to be processed as amendments, especially in
light of these interim final rules. Among the comments we submitted
previously(13) on this proposed rule, we suggested that the constraints within
which changes could be implemented by the licensee are unnecessarily
restrictive. Specific recom nendations regarding relaxation of the proposed
criteria were also provided.

Question of Retroactivity

The interim final rules become effective on May 6, !983. In recent conversa-
tions with the Staff, we have be-. verbally informed that the NRC intends to
process all amendment requests not i ;ued by May 6, 1983 by following the steps
contained in the interim final rules We find such a position to be totally
inappropriate and, in fact, contrary to the rule itself. We believe that all
amendment requests docketed by May 6, 1983 should be dispositioned using the
conventional (pre-interim final rule) process.

The new 10CFR50.91 contains the following paragraph:

"The Commission will use the following procedures on an
application received after May 6, 1983 requesting an
amendment to an operating license ....... -

The Supplementary Information Section . :-ther c'arifies the statement in the
rule as follows:

"Finally, with respect to amendment requests received
before the interim final rule takes effect, the Commission
proposes to keep its present procedures and not provide
notice for public comment o' amendments on which the
Commission has not acted Jefore the effective date of
the interim final rule.”

The abo = explanation is unambiguous and, when coupled with the previously
Guoted excerpt from the new 50.91, leaves no doubt that pending amendment
requests should be processed using the original procedures. No explanation for
any other approach has been offered, and we strongly believe that the
statements in the rule should be adhered to.

Criteria Used to Make the No Significant Hazards Consideration Determination

The NRC is undoubtedly aware cf the strong similarity between the criteria to
be used to make the no significant hazards consideration determination with the
criteria of 50.59 which define the tests associated with making the unreviewed
safety question determination. While we offer no explicit commerits on the

(13) W. G. Counsil letter to the Secretary of the Commission dated, May 28,
1982, Proposed Rule, Technical Specifications for Nuclear Power Reactors.
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actual criteria (vs. their interpretation) for making the former determination,
the interim final rule has raised an important question regarding the
interpretation of the criteria in 50.59.

The most important difference between the two sets of criteria relates to the
absence of the word "significant" in either 50.5%(a}2)(i) or 50.59 (a)(2)iii). When
interpreted literally, the absence of the word significant results in an extremely
rigid set of criteria which unjustifiably complicates the process of implementing
changes to faciiity design or procedures.

To illustrate this point, the following examples are presented. The legal jimit on
site boundary dose for a certain accident may be 300 rem. The licensing basis
analysis for this event may have a dose consequence of 0.001 rem, many orders
of magnitude below the regulatory limit. A design change may result in a
doubling of the calculated dose, which constitutes an “increase in the
consequences of a previously analyzed accident”. This situation could result in a
pisitive unreviewed safety question determination, when in fact this safety
significance of the change is trivial. One example of such a change concerns the
transition from manual to automatic initiation of auxiliary feedwater systems
for PWR's.

Similarly, the probability of a given accident resulting in a core melt may be
10-7, several orders of magnitude below the proposed safety goal. A plant
design change may increase this probability by a factor of 2, yet not have any
significant impact on the overall probability of core meit for the facility. It is
our view that this situation should not result in a positive unreviewed safety
question determination, yet a literal interpretation of the currently phrased
50.59 has this effect.

The criteria of 50.59 can be interpreted a number of ways, and our review has
revealed that little if any relevant guidance from the NRC exicts in this regard.
Consequently, we believe that the most appropriate action is to formally amend
the first and third criteria as follows:

o If the probability of occurence where the consequences of an accident or
malfunction of equipment important to safety previously evaluated in the
safety analysis report may be significantly increased,

o If the margin of safety as defined in the basis for any technical
specification is significantly reduced.

We believe these changes would streamline the process by eliminating ambiguity
and reducing the number of positive unreviewed safety question determinations
and consequently reducing the volume of paperwork required, yet nuclear safety
considerations would not be compromised. These changes would clearly place
the responsibility for nuclear safety where it belongs, in the hands of licensees.

We intend to discuss this recommendation with members of the Staff and, if
appropriate, file a petition for rulemaking to accomplish this objective,
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Looking at the license amendment situa. on from a more global perspective, it
has become eminently clear that far too many license amendments are being
processed using increasing complex procedures. Several independent
alternatives, or a combination of them, should be pursued to alleviate this
situation. One alternative identified above is to relax the criteria ROVerning
what constitutes an unreviewed safety question. A second approach is
conceptually identified in the proposed rulemaking on Technical Spec ‘(«cations,
involving the creation of a bi-level system of specifications. A third alternative
would be to establish a system whereby many of the provisions currently
contained In the Technical Specifications could be amended by the licensee
without explicit prior NRC approval. The common theme behind each of these
alternatives is a reduction in the paper pushed to implement plant changes and
license amendmerts with an equivalent or i nproved assurance of nuclear safety,
The objective is to clearly articulate that licensees have the responsibility for
plant safety, and the NRC functions in an audit-only role whenever possible. We
suggest that these possibilities be explored further to bring the optimum solutior

tey fr *
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lr‘tz’r'\t,rt‘td‘:;.,, @ Criteria Used to lak ' No \K“!‘ atior Hazards

Consideration Determination

I'he pivotal word in three criteria used to make the no significant hazards

"

consigeration getermination is the word "significant”, Obviously this word car
connote different meanings to different people. We believe that licensees are
best qualified to interpret this term in the context of their own amendment
requests, and consequently the Comm'ssion should avoid pu?‘v.xs'm;,' rigia
"guidance" documents in this regard. We are currently preparing a guidance
document for our use internally, and its purpose will be to ensure company-wide
consistencCy without prescribing a cookbook approach.

For example, it is inappropriate to specify a percentage ¢ hange above which the
Change becomes "significant” in all circumstances. When the safetv argin is
three orders of magnitude, a ten percent reduction is clearly not significant,
When the safety margin is fifteen percent, a con parable percentage reductior
may in fact be significant. The cummu ve effects of successive changes to
one system must also be considered, and not merely the individual change whic!

IS Deing subjected to review at any give

In addition, our guidance d ; il provid rmation regarding the
"design basis envelope" f« i it ' ccident probability or
1

consequence determinations will be lir ed to « design basis requirements and

other Credible scenarios and not to all I S )1 third-party reviewers.
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Conclusion

We appreciate the opportunity to provide our comments on these interim final
rules, and are available to provide further clarification if desired by the Staff.

Very truly yours,

2,

« G. Counsil
Senior Vice President
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Secretary of the Commission

U. S. Nuclear Regulatory Commission
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Washington, D. C. 20555

Gentlemen:

Haddam Neck Plant
Milistone Nuclear Power Station, Unit Nos. 1, 2, & 3
Cominents on Interim Final Rules
Notice and State Consultation
Standards for Determining Whether License
Amendments Involve No Significant Hazards Considerations

In 48FR 14864 and 48FR14873, the Commiss on promulgated interim final rules
on the above captioned subjects, in accordan’ ¢ with the provisions of Public Law
97-415. Connecticut Yankee Atomic Power (lompany (CYAPCO) and Northeast
Nuclear Energy Company (NNECO) hereby provide the following comments on
these interim final rules.

General Comments

Our general perspective is that these regulations will not significantly, if at all,
improve the safety of nuclear power plants. The reviews and evaluations
previously utilized to process license amendments were adequate to assure
continued public health and safety. As with many other previous NRC
initiatives, these new regulations will require the use of our limited resources in
areas which we perceive will not enhance nuclear safety. The additional
resources being expended to fulfill these new regulations are therefore being
applied at .the expense of other voluntary activities which could otherwise be
accomplished. How=ver, we fully recogrize that these rules are being
implemented to fulfill congressional mandates, and that under these
circumstances the NRC has considerably less latitude regarding the final scope
and specific provisions of these rules than would otherwise be the case. Given
that Congress has required their implemnentation, we offer the following
comments and observations in the interest of minimizing their negative impact.

W
ovh
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The trend within NRC for the past several years has been to dramatically
increase the scope and volume of Technical Specifications. Over the course of
time, the Technical Specifications have become cluttered with a considerable
amount of superfluous detail not truly appropriate or necessary to satisfy the
intent of 10CFR50.36. One of the by-products of this trend is that more license
amendments are being processed than nuclear safety considerations warrant.

The Commission apparently recognizes this problem and has published a proposed
rule (47FR13369) which is stated to be directed at addressing this concern. Our
general endorsement of this conce?t and other pertinent observations were
provided in previous correspondencell). The subject interim final rules further
serve to heighten the importance of taking steps to alleviate this situation in the
near term. However, we are concerned that the Commission may not have fully
recognized the synergistic effects which would occur if both these proposals are
implemented in their current form. There are also a number of other issues
where the implications of these interim final rules either lack clarity or have the
potential to yield additional adverse synergistic eftects. The balance of th.:
letter is intended to identify and discuss these matters.

Interpretation of 10CFR Part 170

In a recent proposed rule (47F'R52454), the NRC has proposed to amend the
existing regulations governing payment of fees associated wit), among other
things, processing of license amendment requests. The key element of the
proposed changes relates to assessment of fees based upon actual NRC resources
expended rather than a fixed fee for various classes of amendments.

If the Part 170 changes are issued as proposed, after May 6, 1983 resources
expended as part of the notice and State consultation process would be financed
by the requesting licensee. It is our view tha' licensees would not be the
"identifiable recipient of benefits" resulting from this more involved process. As
such, licensees should not be assessed fees for any expenses resulting from the
public notice, State consultation, and other consequential or follow-up activities
which may result. The legis'ative history behind Public Law 97-415 makes it
clear that licensees are not the prime beneficiaries of this new license
amendment process. Therefore, licensees should not be assessed additional fees
to finance this activity.

1) Previous submittals addressing this matter include the following:

© W. G. Counsil letter to the Secretary of the Commission

dated September 8, 1980, Proposed Rulemaking Regarding
. Technical Specifications.

o W. G. Counsil letter to the Secretary of the Commission
dated May 28, 1982, Proposed Rule, Technical Specifications
for Nuclear Power Reactors.

0 W. G. Counsil letter to the Secretary of the Commission
dated April 25, 1983, Proposed Ruleinaking Regarding
Technical Specifications.
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Interpretation of the Term "Emergency"

The term “emergency" suggests the occurrence of a nuclear plant s tuation
where public health and safety is in immediate jeopardy. The interim final rules
use the term "emergency" to describe situations where failure to act in a timely
fashion on a proposed license amendment would result in derating or shutdown of
a plant. While in isolation this term may be appropriate, its use in this context
may result in considerable confusion, especially in light of a recently issued final
rule (48FR13966) regarding departures from license conditions or technical
specifications in an "emergency" situation,

A member of the NRC Staff has called this potential conflict in terminology to
our attention, and we agree that it is desirable to eliminate any potential
confusion before it occurs, especially when the public may be asked to provide
comments via a toll-free hotline or in response to newspaper articles describing
a power plant "emergency”. In this forum, the term "emergency" carries with it
a connotation not accurate when describing license amendments which warrant
expedited treatment. Frequently the situations which arise have very little
nuclear safety significance but the wording of the technical specifications is
such that a plant shutdown would be necessary within a matter of hours or days
unless an amendment is issued promptly.

Use of the term “emergency” in the context of the final rule (48FR13966) is
more appropriate from our perspective. The stated purpose of that rule is to
allow licensees to take reasonable action that departs from a license condition or
technical specification when such action is immediately needed to protect the
public health and salety. While we are hopeful that such situations would rarely
if ever arise, the situctions contemplated are authentic e nergencies which have
some safety significance. The rule correctly recognizes that not all plant
conditions can be anticipated in the license and technical specifications, and
provisions have been ta' »n to allow departures.

In light of the above, we propose that the term “emergency" be reserved
exclusively for use in the context of 48FR 13966, and that alternate wording be
developed for use in the interim final rule. For instance, the initial portions of
10CFR 50.91(a)(5) could be reworded as follows:

"Where the Commission finds that plant conditions exist
warranting expedited treatment of a proposed license
amendment, in that failure ......"

Other provisions of the interim final rules which currently use the word
"emergency" could similarly be reworded. We believe this recommendation will
eliminate both an unnecessary source of concern for the public and potential
confusion with the provisions of 10CFR 50.54(x) and 50.72(c).

Use of Media to Obtain Public Comment
In the Supp!ementary Information section of the interim final rule on Notice and

State Consultation, the NRC describes various means of obtaining public
comment under exigent circumstances. Two options specifically mentioned
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include use of a local newspaper to inform residents of proposed amendments,
and use of a toll-free hotline to facilitate receipt of public comment.

We are hard pressed to envision circumstances under which these measures will
truly enhance nuclear safety. It is far more likely that such actions will serve to
unnecessarily alarm the public. Routine power plant evolutions, which in some
Cases result in the need for prompt processing of license amendments, are not
appropriate subjects for newspaper articles and toll-free hotlines. They imply a
sense of urgency and significance which, with respect to impact on the public
health and safety, is simply not there. Our concerns regarding media exposure
are not conjecture or speculation, but are based on our experience including a
New York Times article on the Prer-urized Thermal Shock issue for one of our
plants, and on adverse and unjust:’‘ed media exposure regarding the Interim
Reliability Evaluation Program for cnother of our units. We refer you to our
letters to H. R. Denton and Chairman Palladino(2) for additional details on these
issues.

In response tu our letter to Chairman Pailadino, Mr. Dircks invited us(3) to
provide additional suggestions on how to more effectively deal with the issue of
media use of nuclear power plant data and information. In response to that
invitation and to the concerns raised by the interim final rules, we offer two
recommendations.

First, use of the media to provide information on nuclear power plant operations
is a delicate matter which must be care ully administered. The perspectives of
the public are markedly different from hose directly associated with nuclear
power regulation, and these differences must be recognized in preparing media
reieases. In the interest of optimizing this public comment process, we
recommend that the NRC consult with the licensees on a proposed release before
action is taken. Licensees would have a greater degree of familiarity with both
the issue at hand and with local media personnel. The NRC would of course
retain the final authority in the event of an impasse, but licensee input should be
solicited. This measure wo.d also improve the ability of licensees to respond to
media inquiries by allowing more time for licensees to prepare information and
to ensure the availability of knowledgable personnel.

Second, we recommend that all inputs provided by the States and the public to
the NRC be made available to licensees. Copies of all correspondence should be

(2 The referenced documents are:

o W.G. Counsil letter to H. R. Denton dated, October 23, 1981,
y Pressurized Thermal Shock of Reactor Vessels,
o W. G, Counsil letter to N. J. Palladino dated February 16,
1983, Interim Reliability Evaluation Program.

(3) W. J. Dircks letter to W, G. Counsil dated April 11, 1983, Interim
Reliability Evaluation Program.



forwarded promptly to licensees. If a hotline is established, all conversations
should be taped and copies be provided to licensees. Such measures are
appropriate because it is the licensees who are responsible for public health and
safety, and any potentially relevant input should promptly be made available to
licensees. Further, licensees invest substantial resources in public information
programs and these inputs could be used to assess their effectiveness and
identify potential areas of improvement. We remain dedicated to the safety of
nuclear power plant operations, and we are willing to provide information o the
States or the public to demonstrate our corporate commitment. We are in a
better position to respond to the public's questions and comments, and should be
provided all inputs provided to NRC under these circumstances.

Implications of NRC's Regionalization Plans
In 48FR 12619, the NRC noticed a summary of its plans regarding regionalization
of selected licensing functions. The issue which has attracted the most attentior
during the regional n eetings and in other forums is the regionalization of certain
power reactor licensing functions, with a resulting division of licensing
responsibilities between NRC headquarters and the Regional Offices. We believe
that such a step may prove beneficial, provided a reasonable concensus 1s
reached regarding which functions are regionalized and which are retained at
headquarters. We fully rec ognize that final decisions have not been reached and
therefore NRC's current regionalizatior pians have no immediate impact on the
interim final rules. However, we wish to ensure a smooth transition and be!ieve
some advance planning will facilitate the process. This matter was addressed
briefly in previous correspondence(%); further ¢ larification is provided here.

Most of the discussions we have participated in suggest that the delineation of
responsibilities will be issue-oriented. Implicit in this approach is the fact that
review and issuance of license amendments would also be shared. The "routine"
amendments would be processed by the Regions and the "con plex" amendments
would be dispositioned by headquarters. Certain internal NRC memorandal?)
appear to support this type of approach. If this situation materializes without
further guidance, licensees would be unsure where to direct iicense amendments
requiring expedited treatment since by definition the plant situation would not
nave been previously contemplated. Given the extensive amounts of telephone
contact normally associated with these situations, we believe it is desirable that
communications with the responsible NRC Office be initiated from the
beginning. Hence, we recommend that before any transfer of authority of

facility licenses occurs, a clear understanding of the groundrules for the transfer

iIs reached. We are confident that a mutually acceptable approach can be

defined ir » conte of tinalizing the details of the entire regionalization
process.

W. G. Counsil letter to D. G. Eisenhut dated, March 24. |98 3,

.omments on Draft NUREG-0737 PWR Technical Specifications.

“ y ]
l» o Keppler memorandum to H. R. Denton dated. Januarv |

1784, Regionalization of NRR Functions.

H. R. Denton memorandum to V. Stello dated February 5, 1982,
Regionalization of Regulatory Functions.




Further, independent of where licensee amendments are evaluated, it is
necessary that thorough and precise procedures be in place to provide a road map
for the NRC Staff on the steps to be taken to promptly process a license
amendment request!€), Before the NRC can establish the optimum method of
regionalizing this function, it now must address the new elements of Federal
Register notice coordination, public comment review, State consultation, and
Coping with exigent circumstances. We merely wish to avoid a situation where
the Regional Offices have the responsibility of dealing with a proposal requiring
prompt attention, and working level personnel are unfamiliar with any of the
Steps necessary to process the request. In summary, we believe that the interim
tinal rules introduce new considerations into the evaluation of regionalizing
authority to issue license amendments. These and other factors should be
Cconsidered by both the NRC and the industry before a decision is reached.

No Significant Hazards Consideration - Rerac King of Spent Fuel Pools

We strongly support the Commission's decision to not include reracking in the list
of examples that will be considered likely to involve a significant hazard
consideration.t7) It is Clearly inappropriate to publish a policy which ignores and
runs contrary to the documented technical NRC conclusions published in
numerous Safety Evaluation Reports. A decision to classify all rerackings as
actions constituting significant hazards considerations, dpgmf:d 10 certain
realistic scenarios, would yield some rather bizarre conclusions. For example, a
licensee operating several facilities may have previously reracked a spent fuel
pool and have therefore received a Staff SER containing the typical findings such
as:

The new racks do not alter the potential consequences of the design
basis accident for the spent fuel pool, and

The new racks will not Change the radiological consequences of a
postulated fuel handling accident or spent fuel ¢ askdrop.

The same licensee may now wish to expand its spent fuel storage capac ity at a
sister unit using an identical design, and the Commission would find a
"significant hazard" associated with a previously explicitly approved and
successfully implemented design if this example was reinstated. In short,
nuclear safety decisions should be reached using technical input. Significantly,
adopting our recommendation would send an appropriate and interpretable signal
regarding the meaning of the criteria associated with making the no significant
hazards consideration determination on issues not explicitly covered in the
examples.,

(6) Specific recommendations in this regard were provided in the W, G. Counsil
letter to D. G. Eisenhut dated April 25, 1983, Public Law 97-415.

(7) Ihe basis for our support was summarized in the W. G. Counsil letter to
Chairman Palladino dated, February 9, 1983, Significant Hazards
Considerations.




Amendmer.is Requiring Expedited Treatment and Involving a Significant Hazards
Consideration

The Commission's interim fina! rules identify the procedural differences between
amendments involving a significant hazards consivuration from those which do
not. Where conditions warrant And the amendment do=s not involve a significant
hazards consideration, there is a process available to h:ve =mendments issued on
an expedited basis. However, there is n> process identified to disposition
amendment request:s which both require expedited treatment and invoive a
significant hazards consideration. While we recognize that it is unlikely for such
a situation to arise. it is nonetheless conceivable. The scenario takes or:
additional crec'ibility when one hyputhesizes a situation where ample lead time
was provided, 2 hearing, was convened, and protracted administrative delays
consumed all the time originally allocate¢ to secure regulatory approval. In
these or other circumstances delaying issuance of an amendment could even (un
contrary to the interests of overall plant safety,

While various organizations may ha'e differing views in the prodability of such a
sCenario, prudence dictates that some mechanism be established to deal with this
situation. One possibility would be Commission issuance of an immediately
effective Order (10CFR2.204). We would welcome the opportunity to discuss

t"is matter further with the NRC.,

Trzatment of Exemptions from NRC Reg.ulations

The s:Dject interim final rules co'tain no explicit reference to P'.‘r'nptmm(s’
from NRC regulations which are issued. However, we are concerned that the
various methods the Cornmission has used to issue exemptions may result ir
unjustifiably complicating their disposition by subjecting all such future requests
to this new OL amendment process. It is our view that exer ption requests need
not automatically be considered license amendments, <ven though the NRC has
ocCasicnally elected to notice such actions in the Fedoral Register and/or assign
license amendment numbers to the Issuing documenis. Support for our position
can i:e found from both the technical and legal perspectives.

From 2 technical s-andpoint, m any exemptions which licensees are obligated to
seek ire the direct rusult of poorly worded or Inappropriate regulations. Far
fewer exemptions would be needed if the NRC was more sensitive to indu.try
perspectives in its rulemaking proceedings. The most blatant example of this
trend are NRC's fire protection regulatic:s, 10CFR 50.48 and Appendix R to
I0CFR %2, The regulated industry has ailready submitted hundreds of exemption
requests from these regulations, and the unfortunate truth is that thousands may
be dispositioned before the issue is resolved. The word exemption carries with it
a conrotation to the layman of a reduction in the - otection of public health and

(8) Requests for relief from NRC regulations generally filed pursuant to
. ¢ , ) b
IOCFR50.12, or other provisions of limi‘ed applicability such
I0CFR 50.48(c)6),
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safety. Of course, this is not the case. In fact, the criteria for submitting
under 50.48(cX6) are that implementation of NRC requirements would not
enhance fire protection safety or may be detrimental to overall facility safety.
Such issues should not, as a matter of standard practice, be elevated to the
status of license amendments.

From a legal standpoint, ample yrecedent has been set in that there have been
numerous instances in the past of the NRC issuing exemptions and not assigning
license amendment numbers to the I1Ssuing ciorurm'ms(9 . The precedent has
already been firmly established and the interim final rules do not disturb this
practice. Adoption of this recommendation would yield no conflict with any
existing NRC regulation.

Jupport from our position can also be found in 10CFR170.22, schedule of fees for
ficility license amendments. This paragraph describes the current six classes of
an'endments, and identifies the required fee for review. The description for
Classes Il through VI contain the following:

"Amendments, exemptions, or required apprevals .
The above wording indicates that amendments and exemptions are distinct

actions, and that exemptions should not automatically be considered license
" - J 1 0
amendments. In addition, the NRC has issued at least one clarification letter!10

~

on Part 170G in which further support for this position can be found.

Examples of this approach include the following:
. P

D. M. Crutchfield letter to W. G. Counsil dated, April 21, 1983. Exemptior
related to the Annual Emergency Preparedness Exercise, Millstone Station,
Units No. | and 2.

D. M. Crutchfield letter to W. G. Counsil dated, December 21, 1982.

Inservice Inspection Relief, Reactor Coolant Pun p Inspection Program,
Haddam Neck Plant.

H. R. Denton letter to W. G. Counsil dated, November 11, 1981.
Protection Exemption, Haddam Neck Plant and Millstone Station, Unit

-~
L.

A July 12, 1979 letter from W. O. Miller to W. G. Counsil provided
guidance for interpreting the requirements of Part 170. Enclosure No. 7 of
that document makes it explicitly clear that review of proposed amend-
ments are separate and distinct from reviews of exemption requests, even

when only one safety issue is involved.




To consider all exemptions as amendments would merely add more administra
tive hurdles, paperwork, and time delays to an already sufficiently cumbersome
process. More importantly, it would add nothing to nuclear safety. In several
recent instances the NRC has either acted or proposed to act in a fashion
suggesting that the need for exemptions will continue to escalate. On the issue
of prompt notification systems, the NRC established a deadline knowing with
virtual certainty that severai licensees would be incapable of complying. In the
proposed rule on shift staffing (47FR38135), the NRC described how licensees
could merely seek exemptions if they could not meet the proposed deadline.
Appendix E to I0CFR50 requires annual emergency planning exercises, even
though the lead governmental agency on this issue, FEMA, believes a lesser
frequency is adequate. Often the annual frequency cannot be met because
FEMA, the States, the local communities, other involved agencies cannot support
that schedule.{!1) Even when the licensee is not responsible for the deferral, the
licensee is obligated to seek and justify the exemption. We believe that no
additional obstacles should be erected in the exemption process, and we urge the
NRC to let nuclear safety considerations play a paramount role in reaching a
decision in this regard.

Relationship to Proposed Rule on Technical Specifications for Nuclear Power
Reactors

In 47FR13369, the NRC proposed to amend existing regulations governir
Technical Specifications by introducing a bi-level system of Technical
Specifications and Supplemental Specifications. Only the former would be made
directly a part of the operating license, and any changes would continue to
require prior NRC approval. According to the explanation provided in the
Federal Register notice, the Supplemental Specifications can be changed by the
licensee within certain bounds and under prescribed conditions. A process
similar to plant changes made under 50.59 is envisioned.

The major difficulty we forsee when looking at this process in the context of the
interim final rules concerns proposed 10CFR50.36(fX7). Even though the
Supplemental Specifications would not be a part of the license, there are
conditions (described in 50.36(fX7)) under which proposed changes must be
treated as license amendments and applications must be filed pursuant to 50.90.
It is unclear why applications for license amendments must be submitted to
change a document which is to be designated not a ’pdrt of the operating license.
There are also implications in proposed 50.54(x)12) of instances where changes
to the Supplemental Specifications may involve license amendments in that
"prior Commission approval" is required.

(I11) Additional examples of this trend can be found in the W. G. Counsil letter
to the Secretary of the Commission dated, February 2, 1983, Comments on
the Proposed Rule Regarding Revision of License Fee Schedules.

Apparently to be re-designated in light of the change issued in 48FR 13966,
which promulgates a different provision designated as 50. 54(x).
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While the above questions need to be resolved independent of the interim final
rules, they acquire additional significance in light of the new license amendment
process. The attractiveness of this proposed rule is diminished if a significant
percentage of changes to the provisions which would be included within the
Supplemental Specifications have to be processed as amendments, especially in
light of these interim final rules. Among the comments we submitted
previously(13) on this proposed rule, we suggested that the constraints within
which changes could be implemented by the licensee are unnecessarily
restrictive. Specific recommendations regarding relaxation of the proposed
criteria were also provided.

Question of Retroactivity

The interim final rules become effective on May 6, 1983. In recent conversa-
tions with the Staff, we have been verbally informed that the NRC intends to
process all amendment requests not issued by May 6, 1983 by following the steps
contained in the interim final rules. We find such a position to be totally
inappropriate and, in fact, contrary to the rule itself. We believe that all
amendment requests docketed by May 6, 1983 should be dispositioned using the
conventional (pre-interim final rule) process.

The new 10CFR50.91 contains the following paragraph:

"The Commission will use the following procedures on an
application received after May 6, 1983 requesting an
amendment to an operating license ......."

The Supplementary Information Section further clarifies the statement in the
rule as follows:

"Finally, with respect to amendment requests received
before the interim final rule takes effect, the Commission
proposes to keep its present procedures and not provide
notice for public comment on amendments on which the
Commission has not acted before the effective date of
the interim final rule."

The above explanation is unambiguous and, when coupled with the previously
quoted excerpt from the new 50.91, leaves no doubt that pending amendment
requests should be processed using the original procedures. No explanation for
any other approach has been offered, and we strongly believe that the
statements in the rule should be adhered to.

Criteria Used to Make the No Significant Hazards Consideration De srmination

The NRC is undoubtedly aware of the strong similarity between t.ie criteria to
be used to make the no significant hazards consideration determination with the
criteria of 50.59 which define the tests associated with making the unreviewed
safety question determination. While we offer no explicit comments on the

(13) W. G. Counsil letter to the Secretary of the Commission dated, May 28,
1982, Proposed Rule, Technical Specifications for Nuclear Power Reactors.
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actual criteria (vs. their interpretation) for making the former determination,
the interim final rule has raised an important question regarding the
interpretation of the criteria in 50.59.

The most important difference between the two sets of criteria relates to the
absence of the word "significant” in either 50.5%(a)2)(i) or 50.59 (a)(2)(iii). When
interpreted literally, the absence of the word significant results in an extremely
rigid set of criteria which unjustifiably complicates the process of implementing
changes to facility design or procedures.

To illustrate this point, the following examples are presented. The legal limit on
site boundary dose for a certain accident may be 300 rem. The licensing basis
analysis for this event may have a dose consequence of 0.001 rem, many orders
of magnitude below the regulatory limit. A design change may result in a
doubling of the calculated dose, which constitutes an “increase in the
consequences of a previously analyzed accident". This situation could result in a
positive unreviewed safety question determination, when in fact this safety
significance of the change is trivial. One example of such a change concerns the
transition from manual to automatic initiation of auxiliary feedwater systems
for PWR's.

Similarly, the probability of a given accident resulting in a core melt may be
10-7, several orders of magnitude below the proposed safety goal. A plant
design change may increase this probability by a factor of 2, yet not have any
significant impact on the overall probability of core melt for the facility, It is
our view that this situation should not result in a positive unreviewed safety
question determination, yet a literal interpretation of the currently phrased
50.59 has this effect.

The criteria of 50.59 can be interpreted a number of ways, and our review has
revealed that little if any relevant guidance from the NRC exists in this regard.
Consequently, we believe that the most appropriate action is to formally amend
the first and third criteria as follows:

o If the probability of occurence where the consequences of an accident or
malfunction of equipment important to safety previously evaluated in the
safety analysis report may be significantly increased,

° If the margin of safety as defined in the basis for any technical
specification is significantly reduced,

We believe these changes would streamline the process by eliminating ambiguity
and reducing the number of positive unreviewed safety question determinations
and consequently reducing the volume of paperwork required, yet nuclear safety
considerations would not be compromised. These changes would clearly place
the responsibility for nuclear safety where it belongs, in the hands of licensees.

We intend to discuss this recommendation with members of the Staff and, if
appropriate, file a petition for rulemaking to accomplish this objective,
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Looking at the license amendment situation from a more globai perspective, it
has become eminently clear that far too many license amendments are being
processed using increasing complex procedures. Several independent
alternatives, or a combination of them, should be pursued to alleviate this
situation. One alternative identified above is to relax the criteria governing
what constitutes an unreviewed safety question. A second approach is
conceptually identified in the proposed rulemaking on Technical Specifications,
involving the creation of bi-ievel system of specifications. A third alternative
would be to establish a system whereby many of the provisions currently
contained in the Technical Specifications could be amended by the licensee
without explicit prior NRC approval. The common theme behind each of these
alternatives is a reduction in the paper pushed to implement plant changes and
license amendments with an equivalent or improved assurance of nuclear safety,
The objective is to clearly articulate that licensees have the responsibility for
plant safety, and the NRC functions in an audit-only role whenever possible. We
suggest that these possibilities be explored further to bring the optimum solution
to fruition.

Interpretation of Criteria Used to Make the No Signification Hazards
Consideration Determination

The pivotal word in three criteria used to make the no significant hazards
consideration determination is the word "significant”. Obviously this word can
connote different meanings to different people. We believe that licensees are
best qualified to interpret this term in the context of their own amendment
requests, and consequently the Commission should avoid publishing :igid
“"guidance" documents in this regard. We are currently preparing a guidance
document for our use internally, and its purpose will be to ensure company-wide
consistency without prescribing a cookbook approach.

For example, it is inappropriate to specify a percentage change above which the
change becomes "significant” in all circumstances. When the safety margin is
three orders of magnitude, a ten percent reduction is clearly not s.gnificant.
When the safety margin is fifteen percent, a comparable percentage reduction
may in fact be significant. The cummulative effects of successive changes to
one system must also be considered, and not merely the individual change which
is being subjected to review at any given time.

In addition, our guidance document will provide information regarding the
"design basis envelope" for our facilities. Our accident probability or
consequence determinations will be limited to our design basis requirements and
other credible scenarios and not to all hypotheses of third-party reviewers.



Conclusion

We appreciate the opportunity to provide our comments on these interim final

rules, and are available to provide further clarification if desired by the Staif.

Very truly yours,

/
/ £
— & .

W. G. Counsil
Senior Vice President
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Carolina Power & Light Company
POST OFFICE BOX 145
Raleigh, North Carolina 27602

LEGAL DEPARTMENT
Weiter s Direct Dial Number
919 83 . 7707

Teiecoprer
919 §36.7678 May 16, 1983

| Mr. Samuel J. Chilk

| Secretary
U. §. Nuclear Regulatory Commission
washington, D.C. 20555

Dear Mr. Chilk:

Enclosed for the Commission's consideration are the comments
of Carolina Power & Light Company (CP&L) on the interim final
rules implementing Section 12 of the NRC Authorization Act pub-
lished at 48 Fed. Reg. 14864 and 14873 on April 6, 1983.

CP&lL requested and received an extension of time until
Monday, May 16, 1983 within which to file these comments from
Mr,. Scott Stuckey, Chief, Docketing and Service Branch. CP&L
very much appreciates the granting of the extension and the
opportunity to submit the enclosed comments.

Sincerely,

R ¥ o
hiose - T~

Samantha Francis Flynn
Associate General Counsel

SFF/4dlt
cc: Thomas F. Dorian, Esquire
Office of the Executive Legal Director

U. §S. Nuclear Regulatory Commission
Washington, D.C. 20555
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Carolina Power & Light Company

May 16, 1983

Mr. Samuel J. Chilk

Secretary

U.S. Nuclear Regulatory Commission
washington, D.C. 20555

RE: Comments on Interim Final Rules: Standards for Determining
Whether License Amendments Involve No Significant Hazards
Considerations; 48 Fed. Reg, 14864; Notice and State
Consultation; 48 Fed. Reg. 14873 (April 6, 1983).

Dear Mr. Chilk:

Carolina Power & Light Company (CP&L) appreciates this
opportunity to comment on the interim final rules implementing
Section 12 of the NRC Authorization Act, Pub, L. No. 97-415, 96
St;g. 2067, published at 48 Fed. Reg, 14864 and 14873 on April 6,
1983.

By letter to Mr., Chilk from the law firm of Debevoise &
Liberman dated May 6, 1983, CP&L and several other utilities have
submitted fairly extensive comments on these interim
regulations. CP&L, acting individually, is submitting these
additional comments in order to emphasize certain points it deems
to be of particular importance.

I. Notice Procedures

In the Statement of Considerations accompanying the proposed
interim regulations regarding notice procedures, the Commission
stated that with respect to operating license amendment regquests
filed prior to May 6, 1983 (the interim rules' effective date)
but not yet acted upon by that date, "the Commission proposes to
keep its present procedures and not provide notice for public
comment.®” In addition, the first paragraph of proposed §550.91
provides: "the Commission will wuse the following [new]
procedures on an application received after May 6, 1983
requesting an amendment to an operating license."

Many utilities learned informally, only shortly before the
effective date of the rules, that the Commission had changed its
position and was, in fact, intending to provide notice and
opportunity for public comment on such applications.

417 Fayettevilie Strest ¢ 2 T B3x 15351 ¢ Rglegn. N C 27803
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This reversal of position obviously places at a serious
disadvantage a utility which requires one or more license
amendments applied for prior to May 6, 1983 before it may start
up from a refueling outage during the months of May and June,
1983. Of course, the amendments typically required for start up
after a refueling outage are routine in nature and do not involve
significant hazards consideration.

Under these circumstances, and because of the enormous cost
to a utility and its customers that every day of down time
entails, CP&L .elieves that such cases should be treated as
necessarily inve.7r7ing exigent circumstances which warrant the use
of expedited procedures for providing notice and opportunity for
comment of the Commission's initial determination of no
significant hazards consideration and intent to issue the
amendment. That such a situation <constitutes exigent
circumstances becomes apparent when one balances the substantial
costs for replacement power which would be borne by a utility and
its customers against the slight inconvenience that potential
interverors might experience because of a need to provide
comments within a shorter than usual pericd of time. The costs
of delaying startup in such a situation are particularly
unacceptable when one recognizes the routine nature 2f most
amendments of this kind and the unlikelihood, therefore, that a
determination of no significant hazards consideration with
respect to such amendments would engender or merit significant
criticism.

With respect to 2 related issue, CP&L believes that a thirty
day period for receiving public comment on a Commission initial
determination of no significant hazards consideration, even in
normal circumstances, would create substantial delays in the
amendment process without any corresponding increase in the
protection of the public health and safety. For these reasons,
CP&L regquests the Commission to adopt the shorter notice and
comment periods suggested in the utility group's comments filed
on May 6, 1983,

Whatever time period the Commission ultimately adopts for
opportunity for comment in normal circumstances, CP&L believes
that it is necessary to recognize that exigent circumstances may
arise subsequent to the publication of a Commission notice
offering the normal period of time for public comment on an
initial determination of no significant hazards consideration.
The interim regulations should be modified to make clear that the
Commission may, in such circumstances, establish an expedited
schedule for receiving public comment and issuing the amendment.




-

II. Standards Concerning Determination of no Significant
Hazards Consideration,

In the Statement of Consideration accompanying the interim
regulations regarding standards governing determinations of no
significant hazards considerations, the Commission provided
several examples of Amendment requests not likely to be deemed to
involve significant hazards considerations.

As currently written, example (viii) provides that an
amendment to reflect minor adjustments in ownership shares of co-
owners already shown on the license as cwners would not be likely
to ‘nvolve significant hazards considerations. CP&L believes
that, similarly, there are not likely to be significant hazards
considerations when an amendment is sought to add new co-owners
to an operating license so 1long as the electric utility
designated in the existing license as the operator of the reactor
will retain exclusive responsibility for 1its operation and
control.

CPsL requests, therefore, that example (viii) be amended to
include such a situation.

Thank you for your consideration of these comments.
Respectfully submitted,
? / P “/{ ! ' .
I 22 # ,f' ",“)M‘ /
/(/{Zﬁf‘ pa? jj/a./

walter J. Hurford
Manager - Technic
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Carolma Power & Light Company

POST OFFICE BOX 1551
Raleigh. North Carolina 27602 io

LEGAL DEPARTMENT
Writer s Direct Dial Number
019 836 - 7707

Telecoper
919 836-7678 May 16, 1983

Mr. Samuel J. Chilk

Secretary

U. S. Nuclear Regulatory Commission
wWashington, D.C. 20555

Dear Mr. Chilk:

Enclosed for the Commission's considevation are the comments
of Carolina Power & Light Company (CP&L) on the interim final
rules implementing Section 12 of the NRC Authorization Act pub-
lished at 48 Fed. Reg. 14864 and 14873 on April 6, 1983.

CPsL requested and received an extension of time until
Monday, May 16, 1983 within which to file these comments from
Mr. Scott Stuckey, Chief, Docketing and Service Branch. CP&L
very much appreciates the granting of the extension and the
opportunity to submit the enclosed comments.

Sincerely,

2
- . e

Samantha Francis Flynn
Associate General Counsel

SFF/dlt

¢c: Thomas F., Dorian, Esquire
Office of the Executive Legal virector
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555
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Carolina Power & Light Company
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May 16, 1933

Mr. Samuel J. Chilk

Secretary

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

RE: Comments on Interim Final Rules: Standards for Determining
Whether License Amendments Involve No Significant Hazards
Considerations; 48 Fed. Reg. 14864; Notice and State
Consultation; 48 Fed., Reg, 14873 (April 6, 1983).

Dear Mr, Chilk:

Carolina Power & Light Company (CP&L) appreciates this
opportunity to comment on the interim final rules implementing
Section 12 of the NRC Authorization Act, Pub, L. No. 97-415, 96
s;at. 2067, published at 48 Fed. Reg. 14864 and 14873 on April 6,
1983,

By letter to Mr, Chilk from the law firm of Debevoise &
Liberman dated May 6, 1983, CP&L and several other utilities have
submitted fairly extensive comments on these interim
regulations. CP&L, acting individually, is submitting these
additional comments in order to emphasize certain points it deems
to be of particular importance.

I. Notice Procedures

In the Statement of Considerations accompanying the proposed
interim regulations regarding notice procedures, the Commission
stated that with respect to operating license amendment requests
filed prior to May 6, 1983 (the interim rules' effective date)
but not yet acted upon by that date, "the Commission proposes to
keep its present procedures and not provide notice for public
comment.," In addition, the first paragraph of proposed §50.91
provides: "the Commission will use the following |[new]
procedures on an application received after May 6, 1983
requesting an amendment to an operating license."

Many utilities learned informally, only shortly before the
effective date of the rules, that the Commission had changed its
position and was, in fact, intending to provide notice and
opportunity for public comment on such applications,
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This reversal of position obviously places at a serious
disadvantage a utility which requires one or more license
amendments applied for prior to May 6, 1983 before it may start
up from a refueling outage during the months of May and June,
1983. Of course, the amendments typically required for start up
atter a refueling outage are routine in nature and do not involve
significant hazards consideration.

U.ider these circumstances, and because of the enormous cost
to a utility and its customers that every day of down time
entails, CP&L believes that such cases should be treated as
necessarily involving exigent circumstances which warrant the use
of expedited procedures for providing notice and opportunity for
somment of the Commission's initial determination of no
significant hazards consideration and intent to issue the
amendment. That such a situation constitutes exigent
circumstances becomes apparent when one balances the substantial
costs for replacement power which would be borne by a utility and
its customers against the slight inconvenience that potantial
intervenors might experience because of a need to provide
comments within a shorter than usual period of time. The costs
of delaying startup in such a situation are particularly
unacceptable when one recognizes the routine nature of most
amendments of this kind ard the unlikelihood, therefore, that a
determination of no significant hazards consideration with
respect to such amendments would engender or merit significant
criticism.

With respect to a related issue, CP&L believes that a thirty
day period for receiving public comment on a Commission initial
determination of no significant hazards consideration, even in
normal circumstances, would create substantial delays in the
amendment process without any corresponding increase in the
protection of the public health and safety. For these reasons,
CP&L requests the Commission to adopt the shorter notice and
comment periods suggested in the utility group's comments filed
on May 6, 1983,

Whatever time period the Commission ultimately adopts for
opportunity for comment in normal circumstances, CP&L believes
that it is necessary to recognize that exigent circumstances may
arise subsequent to the publication of a Commission notice
offering the normal period of time for public comment on an
initial determination of no significant hazards consideration,
The interim regulations should be modified to make clear that the
Commission may, in such circumstances, establish an expedited
schedule for receiving public comment and issuing the amendment,



I1. Standards Concerning Determination of no Significant
Hazards Consideration,

In the Statement of Consideration accompanying the interim
regulations regarding standards governing 4decerminations of no
significant hazards considerations, the Commission provided
several examples of Amendment requests not likely to be deemed to
involve significant hazards considerations.

As currently written, example (viii) provides that an
amendment to reflect minor adjustments in ownership shares of co-
owners already shown on the license as owners would not be likely
to involve significant hazards considerations, CP&L believes
that, similarly, there are not likely to be significant hazards
considerations when an amendment is sought to add new co-owners
to an operating license so long as the electric utility
designated in the existing license as the operator of the reacto:
will retain exclusive responsibility for its operation and
control.

CP&L requests, therefore, that example (viii) be amended to
include such a situation.

Thank you for your consideration of these comments,
Respectfully submitted,

/ i /o I~ /
([t /e

Walter J. Hurford
Manager - Technic
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Dear Mr. Secretary:
Page 2

Thank you for the opportunity to comment on these regulations.

Cordially,

.
William D, Cotter °
Acting Commissioner

WDC/JDD/ds

Secretary of the Commission

U.S. Nuclear Regulatory Commission
washington, D.C. 20555

ATTN: Docketing and Service Branch
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June 15, 1983

Secretary of the Commission

Attention: Docketing and Service Branch
U. S. Nuclear Regulatory Commission
Washington DC 20555

Dear Sir:

Standards for Determining Whetaer License
Amendments Involve No Significant Hazards Consideration

On April 6, 1983, the NRC published an interim final rule in the Federal
Register implementing standards for determining whethe. licenre amendments
involve no significant hazards consideration. PGE has the following
comments for your consideration:

The interim final rule went into effect too soon, not allowing for a
sufficient comment period and not allowing time for experience under

the new rule to see if its provisions are effective.

It is not clear if the emergency procedures apply for a plant which is
shut down and cannot start up without a license amendment being
issued. It is not perceived to be the intent of the rule to penalize
such plants, and, therefore, the emergency pruvisions should apply in
such cases

The categories of derating or shutdown for an amendment to be
considered as an emergency amendment are too narrow Other equally
jJustifiable circumstances that could improve public health and safety
may warrant emergency action.

In general, the requirement to prenotice all license amendments is
unduly restrictive and unnecessary It was not the intent of the
legislation Lo delay even routine license amendments 30 days

Sincerely,

~—BI0ETOTET 83061 5 /4,

PDR PR . Bart D. Withers
90 48FR14844 P DR Vice President

Nuclear

Mr. Lynn Frank, Direct«
State of Oregon
Department of Energy
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June 15, 1983

Secretary of the Commission

Attention: Docketing and Service Branch

U. 8. Nuclear Regulatory Commiscion

Washington DC 205%5

Dear Sir:

Standards for Determining Whether License

On April 6, 1983, the NRC published an interim final rule in the Federal

Register implementing standards for deterwining whether license smendments

involve no significant hazards consideration. PGE has the following

comments for your consideration:

1. The interim final rule went into effect too soon, not allowing for a
sufficient comment period and not allowing time for experience under
the new rule to see if its provisions are effective.

2. It is not clear if the emergency procedures apply for a« plant which is
shut down and cannot start up without a license amendment being
issued. It is not perceived to be the inteat of the rule to penalize
such plants, and, therefore, the emergency provisions should asply in
such cases.

3. The categories of derating or shutdown for an amendment to be
considered as an emergency amendment are too narrow. Other equally
justifiable circumstances that could improve public health and safety
may warrant emergency action.

4. 1In general, the requirement to prenotice all license amendments is
unduly restrictive and unnecessary. It was not the intent of the
legislation to delay even routine license amendments 30 days.

- ‘ Sincerely, P

Bart D, Withers
VYice President

WS - ao o
. POR PR
S0 4BFR14864 PDR ‘

¢: Mr. Lynn Prank, Director
State of Oregon
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«une 15, 1983

Secretary of the Commission

Attention: Docketing and Service Branch
U. 8. Nuclear Regulatory Commission
Washington DC 20555

Dear Sir:

Standards for Determining Whether License

On April 6, 1983, the NRC published an interim final rule in the Federal
Register implementing standards for determining whether license amendments
involve no significant hazards consideration. PGE has the following
comments for your consideration:

1. The interim final rule went into effect too soon, not allowing for a
sufficient comment poriod and not allowing time for experience under
the new rule to see if its provisions are effective.

2. it is not clear if the emergency procedures apply for a plant which is
shut down and cannot start up without & license amendment being
issued. It is not perceived to be the intent of the rule to penalize
such plants, and, therefore, the emergency provisions should apply in
such cases.

3. The categories of derating or shutdown for an amendment to be
considered as an emergency amendment are too narrow. Other equally
justifiable circumstances that could improve public health and safety
may warrant emergency sction.

4, 1In general, the requirement to prenotice all license amendments is
unduly restrictive and unnecessary. It was not the intent of the
legislation to delay even routine license amendments 30 days.

Sincerely, pu

Bart D. Withers
Vice President
Nueclear

¢: Mr. Lynn Frank, Director
State of Oregon

Department of Energy : 6/2//f3 ?D'
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Secretary ofl,tue UyiRtsieta g :
ATTN: Docketing & Service * .

U.S. Nuclear negulatory Commission

wasaington, D.C. 205568

OCRE Comuents on interim {inal rule: Standards ror oete
License amendments invelve .o significant dazaras vonslde
(46 Fa 14864, ~pril 6, 1983)

The Commission's implementation cf tihe Sholly amendient nas some
glazing deficiencies, us documented velow Dy (alo citlizens lor sespons
siole Energy (OCaE). 1t is OCak's opinion taat the vomnlssion nas
overstepped the bounds set by Congress 1i tae Lomendnent,

COngrOll tald the NRC to develop yulaelines wunlcn draw gclear
g&ggénct ong cetween amendaents walch pose algnilicant nuiards
considerations and tnose which do not. Proposed AU CFn SuU.24(¢)
does not meet tals requirement. The 3 criteris arc much too Vegue
wnd open to interpretation. iIn contrest, tihe exwmples glven in
tie packground information (46 Fa 14070) do provide clear alstinctions
a8 mundated by Ccongress., However, taese cxumples are not nade part
of tae NnC's regulations, so tiey aave no legal siynilicence. 10
CFis 50.92(¢c) saoculd contein tals specific languape and not tae vegue
meterial now found there. The langusge now used is so open to inter-
pretation (i.e¢., "significant" - to whom?) that 1t is likely, slven
the NaC's unfortunste alstory of siding with the industry it is supposed
to regulate, tast no hasard will ve found significant,

Tals is demonstrated oy the wosence in the rejulations of any
ASsuUrence taet reracking of spent fuel pocls will ve consldered &
significant nazerds wiendment, even #en tials nes Leen the pust practice
of the NnhC and waug clearly the understandling of Conpress tast thut

prectice woulc oe continued,

OCRE fears tiat tas e willi oe continulng ite old custos of
approving tue license euendcent oefore informing tae puslie. delalng
taos nearing alter tie smenduent ass actuslly ceenh upproved is not only
futile and & violetion ol due process out will aiso taunien furtier
the WiC's reputation in tne eyes of toe pudbllies JLronicelly, the
proposals &t nwnd will incerease, wnd not decremse, iltijution; toe
courts wilili o¢ 4Ae¢pt busy determining waetner tae Jul nss properly
implemented tre Congressional law in wccoprdunce witn Suolly ve NG

Sinegrely, L
,Zw. 2 MK
sSusan L. dutt
CCRE nepresentutive
8275 llunson i.d.

a wentor, Cil 44060
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May 2, 1983

DONALE 4 SIuvERmAN

Mr. Samuel J. Chilk

Secretary of the Commission

U.8. Nuclear Regulatory Commission
washington, D. C. 20555

Attn: Docketing and Service Branch

Re: Interim Final Rules on "Standards for Deter~-
mining Whether License Amendments Involve
No Significant Hazards Considerations" and
"Notice and State Consultation" (48 Fed.
Reg. 14,864-80)

Dear Mr. Chilk:

On April 6, 1983, the Commission published "interim
final rules" on the foregoing subjects and requested comments
thereon by May 6, 1983, 1In response to such request, these
comments are being submitted on behalf of lowa Electric
Light and Power Company and Florida Power & Light Company.

For the reasons set forth in more detail below, we
suggest that the regulations and the Commission's intent be
clarified as to the situations that could constitute an
"emergency"” or an "exigency," as to the transitional pro-
visions applicable to requests for amendments received prior
to May 6, 1983, and as to the use of post-notices under
Section 2.106 in lieu of pre~notices under Section 2.105 in
specified circumstances.

“"Emergency Situations"

Under new 10 C.F.R. § 50.91(a) (5), the Commission may
issue 'a license amendment involving no significant hazeords
consideration without prior notice and opportunity for hear-
ing "[w]here the Commission finds that an emergency situa-

-qygdf?T'!’ﬂﬂ'r_‘ ] ':péhyék’;uy
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Mr. Samuel J. Chilk
Page Two

tion exists, in that failure to act in a timely way would

result in derating or shutdown of a nuclear power
plant . ., , "

Neither "shutdown" nor "derating” is defined in the
roqulation.:/ Although neither term is precise, in our view
the logical intent must be for the regulation to include any
interruption or reduction in the normally expected supply of
electricity from a Plant which has been in operation, under
circumstances where such interruption or reduction would
Cause unnecessary economic injury or impact on a generating
system. Thus, an "emergency" either could result from an
interruption of operation or decrease in operating capacity
or could exist because a plant, which has been shutdown or
Operated in a derated mode, is not permitted to return to
operation or to increase its power output,

However, a narrower -- and we believe mistaken --
reading of the terms "shutdown" and "derating” might attempt
to limit the regulat on only to circumstances where a plant
is actually in operation and suspension of operation or
reduction of power generation would result unless the license
amendment is timely issued. 8o interpreted, the provision
would not apply to an amendment needed prior to return to
power by a plant which has not been in operation (e.q.,
because of refueling, maintenance, interruption of transmission
capacity, etc.). Nor would it apply to an amendment re-
Quired prior to an increase in power output by a plant

which, for any one of a number of similar reasons, is operating
at a lower level of generation.

Because of this ambiguity, we strongly suggest that
Section 50.91(a) (5) be amended to make it clear that an
emergency situation can exist whenever it is necessary that
& plant not in operation return to operation or for a de-
rated plant to operate at a higher level of generation.

We believe that there is no impediment to this proposal
in either Public Law 97-415 itself or its legislative history,

*/ The discussions of emergencies in the Statement of
Considerations (48 Fed., Reg. 14,876, 14,877) does
not assist in this nterpretative effort.

-
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* 10 CFR Part 50
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c# PR 147i4d)

BEFORE THE

NUCLEAR REGULATORY COMMISSION

In re:
Pegquest for Public Comment

- —

Standards for Determing
whether License Amendments )
Involve No Significant Hazards )
consicderation )

3

COMMENTS OF THE UNION
OF CONCERNED SCIENTISTS

On April 6, 1983, the Nuclear Regulatory Commission (NRC)
published an interim final rule implementing Secticn 12 of the
1982 NRC appropriation act. P.L. 97-415 (1982). 48 Fed. Req.
1+5%4 (1983)., That section, termed the "Sholly amendment® due
to its intent to overturn certain aspects of the holding cf the

D.C. Circuit Court of Appeals in Sholly v. NRC, 651 F.2d 780

(p.C. Cir., 1980), permitted the NRC to make amendments to

-~
r
o

operating licenses for nuclear power plants effective pric
any requested hearing, upon a preliminary finding that tne
amendment inveclves "no significant hazards consideration." The
amendment also reguired the NRC to promulgate standards to
define the term "no significant hazards consideration.®

In spite of Congress' plainly-stated intention that any
standards adopted by the NRC should "draw a clear distinction®
between license amendments involving significant and no
significant hazards considerations, and that the standards be

*capable of being applied with ease and certainty®*, the
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Pinally, the combination of imprecise standards, lack of
binding examples, and the NRC's apparent change of position on
reracking, demonstarate that if these rules are adopted, no
hearings will be offered prior to license amendment. UCS
sincerely hopes that the Commission will reconsider its initial
decision, and issue final rules consistent with these comments,

I. The Proposed Rule Does Hot Clearly Separate License
Amendments Involv;ng No Significant hazaras considerations®
¥From Those That DO lNOt involve Such considerations,

In enacting the Sholly amendment, the Congress acceded to
the Commission's request that it be permitted to make minor
license amendments effective prior to any hearing regquested
sursuant to § 18%(a) of the Atomic Energy Act. However, th:
Congress was sensitive to the potential for abuse of the "no
significant hazards considerations® threshold. Therefore,

gress required the NRC to develop guidelines which "draw a

)
0
|

clear distinction® between amendments that pose significant and
non-significant hazards considerations. In addition, Congres
required that the standards be "capable of being applied with
ease and certainty.* H.R. Rep. No. 97-884, supra, at 37.

The rules proposed by the NRC do not meet this mandate.
Instead of drawing clear distinctions, they delegate virtually
complete discretion to the NRC staff. The proposed standards,
which are restated in full below, rely on unlimited and

undefined quantitative terms such as "significant increase" and
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*significant reduction,® and unpredictable gqualitative
distinctions such as a "different kind of accident." & The
potential for abuse and misapplication of these standards is
cbvious.

Unforcunately, the NRC explicitly decided not to include in
these rules examples of certain types of license amendments
which clearly involve or do not involve significant hazards
considerations. The Commission did not adopt its staff's
earlier proposal (set forth in SECY 83-16A, dated Feb. 1, 1983)
that the following examples be listed as "likely to involve
significant hazards considerations*:

) A significant relaxation of the criteria used to
tablish safety limits.

(ii) A significant relaxation of the bases for limiting
safety system settings or limiting conditions for operation.

{iii) A significant relaxation in limiting conditions for
operation not accompanied by compensatory changes,
conditions, or actions that maintain a commensurate level
of safety (such as allowing a plant to operate at full
power during which one or more safety systems are not
cperable).

(iv) Renewal of an operating license.

(v) For a nuclear power plant, an increase in authorized
maximum core power level.

*/ The Commission may make a final determination.,..that a
proposed amendment... involves no significant hazards
considerations, if operation of the facility in accordance with
te proposed amendment would not:

(1) Involve a significant increase in the probability or
consequences of an accident previously evaluated; or

(2) Create the possibility of a new or different kind of
accident from any accident previously evaluated; or

(3) Involve a significant reduction in a margin of safety.
Proposed 10 CFR 50.92(c), 48 Fed. Reg. 14871 (April 6,
1983).
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(vi) 'A change to technical specifications or other NRC
approval involving a significant unreviewed safety question,

(vii) A change in plant operation designed to improve

safety but which, due to other factors, in fact allcws

piant operation with safety margins of some significance

reduced from those believed to have been present when the

license was issued,

(viii) Reracking of a spent fuc¢l storage pool.

(ix) Permitting a significant increase in the amount of

effluents or radiation emirted by a nuclear power plant.

SECY 83-16A Encl. 3A at 25-26,

The Commission totally eliminated viii and ix above,
removing them even from the rreamble.

Specific examples clearly should be included as part of the
r:.2 in order to meet Congress' intent and to make the rule

ccherent and its application consistent and predictable, We

0

submit that the examples should be modified in the following
ways:

-= Items i and ii are simply incomprehens

ible; we are
therefore unable to comment on whether they are a

ppropriate,
-= Item iii should be modified to read as follows:

A significant change in limiting conditions for
operation (such as allowing a plant to operate at full
power when one or more safety systems are not operable.

The word "change®" should be substituted for "relaxation® in
order to clarify that an opportunity for a hearing will be

available in cases where there is a legitimate question as to

the sufficiency of an "improvement® in safety. For example,

were the Commission to amend licenses to address the ATWS
guestion, a hearing should clearly be available to determine

whether the proposed fix adequately resolves this safety

problem.
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The phrase which would prohibit the opportunity for hearing
when compensating measures are available has been eliminated.
The adeguacy of the compensating measures is an issue going
directly to the merits of the amendment and is not appropriate
for the Staff to use as a threshold criterion governing the
availability of a nearing.

-=- Qriginal items viii (reracking) and .x (increase in
radiocactive emissions) should be restored,

-=- The following criteria should be added:
(x) Reduction in testing or surveillance requirements;

(xi) Relaxation cf a deadline for implementing a
requirement related to safety;

reduction in the degree of redundancy and/or

. —— e e = - - g-':a..
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In addition, we guestion the repeated use of the term
*significant" in the examples., Without any definition, it
leaves critical decisions to the unreviewable judament of the
staff. There can be little doubt that the amendments described
in all of these examples are not trivial or minor, but involve
significant issues of health or safety. Wwhile technical
solutions may be available to address and resolve the safety
guestions presented by such amendments, it is precisely these
issues that were intended by Congress to be resolved at the
hearing itself, not by the NRC staff in a preliminary
decision-making process conducted largely out of the public's’
eye. Cong. Rec., October 19, 1981, p.H7440-41 (Mr. Ottinger),.

Nevertheless, the Commission decided in the words of

Commissioner Gilinsky, to "downgrade" the importance of the
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examples by including them in the preamble "where they will be
of little or no legal conseguence,® 48 Fed. Reg. 14872 (aApril

6, 1983). This decision is not only unwise, but, because it

useless, contravenes the intent of Congress, The examples are

. Y < - ’
ive content and substance to the standards, and

necessary to

e}

to carry any legal force they must be placed in the regulations

|
1
|
|
results in *standards" which are so vague as to be essentially
themselves, These examples approach much more closely the

Congressionally-mandated goals, previously cited, of "ease and
certainty" and usefulness in drawing "clear distinction(s)*®
between amendments that "involve significant health, safety or

environmental considerations® and those that do not.
ti. c-3 Prooosed Standards Force the NRC Staff to Reach a
Conclusion on the Merits of Each License Amencment Before the
Public Hearing May Be Held, Rather Than Simply Analvzing the
Hature of the 1ssues Raised Dy tach Amenadment AS LONgress
Iintendeg,

The standards proposed to define and give content to the
term * no significant hazards consideration® not only fail to
clearly separate amendments involving serious safety issues
from those involving no such issues (See Part I, infra.)

Perhaps more important, by the nature and complexity of the
guestions they pose, these standards force the NRC Staff to
undertake a .evel of analysie that is more appropriate to the
cltimate decision on the merits of the license amendment.
Congress did not authorize the Nrc to make such a decision in

advance of the hearing (if one is requested) on the merits of

the amendment. (See, ¢.g9., Cong. Rec., October 19, 1981, p. H,
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7440-1 [Mr, Ottinger); S. Rept. 97-113, p. 1l4.) The Conference
Comnittee that approved of this legislation emphasized that:
These standards should not regquire the NRC staff to
prejudge the merits of the issues raised by a proposed
license amendment. Rather, they should only require
the staff to identify those issues and determine
whether they involve significant health, safety or
environmental considerations. H, Rept., 97-884, p. 37.
It appears that the NRC is mired in the sands of past
practice, and fails to appreciate the distinction between the
preliminary issue identification recuired for the initial
determination of no significant hazards consideration, and the

complete review of the health and safety effects of the

Gel.sion of approval or disapproval,

Each of the proposed standards reguire the staff to frame
and decide a number of substantial factual questions. For
instance, 50.92(c) (1) would regquire the staff to establish the
probability and consequences of previously evaluated accidents
(in itself a highly problematic exercise), determine whether
and how the requested license amendment would alter either the
probability or any consequence of any such accident sequence,
and quantify any such change in either the probability or any
significant consequence of each seguence. Similarly,
50.92(c)(2) would require the staff to analyze whether and how
the requested license amendment could create the possibility of
a new or different kind of accident -- a conclusion that will

generally not be immediately apparent from the face of the
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license amendment., Likewise, 50.92(¢c)(3) calls on the staff to
determine the current "margin of safety" (however defined) of
the plant system or systems affected by the requested license
amendment, and then to quantify the effects of the action
allowed by the amendment of such "margin®,.

All of these standards appear to be based on the utterly
preposterous premise that the level of safety or risk in each
plant can be and has been precisely quantified. This degree of
guantitative analysis is not now present in either the
licenses' applications or the staff's review documents, To
implement these standards, licensees will undoubtedly rescrt to
22 crudecst forms of probabilistic risk analysis -- the
regulatory equivalent of scrawling numbers on the back of an
envelope.

nat, even if

T

It should be clear without further exposition
probabilistic methods of analysis were capable of yielding a
reasonably objective answer, they go far beyond the threshhold
indentification of issues -- triage, if you will -- that
Congress contemplated. These standards hardly allow the staff
to draw the "clear distinction(s)" that Congress envisioned;
they certainly will not "ensure that the NRC staff does not
resolve doubtful or borderline cases with a finding of no
significant hazards consideration®" as the Congress intended.
Rather, the issues that the staff must decide under these
standard are virtually the same issues that will determine

whether the license amendment is approved at all. We do not
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beljeve that the Staff can show how, in any material respect,
the analyéis necessary for the final approval of a license
anendment will differ from the analysis necessary to fully
satisfy standards (1l)=-(3) of this interim final rule.

finally, in reconsidering these standards -- both with
respect to their level of clarity (discussed in Part I of these
comments) nd their suitability for the triage function
discussed in this Part -- the Commission can not ignore the
clearly-expressed intent of Congress that

the Commission will use this authority carefully,

\

|

applying it only to those license amendments which §

pose no significant hazards consideration, 1Id. '

- |
|

=iz stricture, along with the previously-cited language

o

directing the NRC to avoid resolving *doubtful or borderline
cases" with a finding ol no significant hazards consideration, \
means that the Commission must avoid the reliance on standards
that, in everyday use, will result in all but a few license
amendments routinely being given the "nc significant hazards
considct;tion' stamp of approval.
We are aware that NRC's past practice was to approve all
but the most exceptional amendments before offering an
opportunity for a hearing. Congress was egqually aware of that

practice, and the cited language can only represent a clear
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command to the Commission to change its ways.&/ The
authority given the Commission by the Sholly amendment was not
absolute or sweeping, but rather was limited in ways that
reflected Congress' strong desire to preserve meaningful public
participation in NRC's decision-making processes,
Unfortunately, these standards would certainly result in the
opposite extreme; because of their reliance on complex and
technically questionable factual analyses, as well as their
sheer opacity, we have little doubt that the staff will
continue to expedite the process for almost every proposed

license amendment. Such a result would, in our view, not only

- -
Wt Us e

vene the intent of Congress; it would represent a

w

shortsighted public policy, one that is likely to reduce both
the quality of NRC's safety reviews of license amendments and
the level of the public's respect for the Commission's
performance.

III. Amendments Involving Reracking of Spent Fuel Pools Should
Be Determined to Involve Significant Hazards Consideration

In enacting the Sholly amendment, the Congress took care to

instruct the Commission to err on the side of pre-amendment

*/ Congress has certainly not approved, by implication, the
regulatory approach taken in the Notice of Proposed Rulemaking
published March 28, 1980 [45 PR 20491). Senate Report 97-113,
cited in part on 48 FR 14867-8, exhorted the Commission to
"build upon® the proposed rules, rather than to adopt them as
originally drawn. Likewise, House Report 97-22, Part 2, cited
on 48 PR 14868, did not in any way imply approval of or support
for the proposed rules. In fact, the House Report's citation
of the "long line of case-by-case precedents under which it has
established criteria for such determinations® indicates that at
least this Committee expected those precedents to form the core
of the Commission's regulatory response to this legislation.
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hearings by conservatively interpreting "no significant hazards

consideration®., H.R. Rep. 97-884, supra, at 17. However, the

Commission's decision in this rule to remove spent fuel pool

* reracking from the list of amendments involving significant

hazard consideration shows that the Commission is not complying
with this Congressicnal mandate. In the preamble to the
proposed rule, the Commission acknowledges that reracking of
spent fuel amendments have always been subject to prior notice
and hearing, even before the Sholly decision. However, the
Commission now has deleted it even from the list of examples of
amendments involving significant hazards consideration,

that "the matter deserved further study®. 48 Fed.
Reg. 14869, This change in policy is apparantly based on the
Commission's conclusion that some "reracking technology has
been well develcoped and demonstrated.”

It should be beyond serious gquestion that rerackine of any
spent fuel pool invelves the use of measures necessary to
mitigate the significant hazards to public safety inherent in
the process. In fact, reracking of spent fuel assemblies
necessitates a detailed, site-specific analysis of many factors
important to safety. To simply state that technologies may
exist which have adequately resolved those concerns in some
cases does not affect the fact that those same serious safety
issues must be addressed and resolved in future reracking
amendments.

Moreover, even though the technology of reracking may be

demonstrated in some cases, the process of reracking poses
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additional safety concerns unrelated to the "technology*® of
reracking itself. For example, at the Maine Yankee Nuclear
Power Plant, as well as many other plants, the Spent fuel pool

shares its cocling system with the main reactor,. If an

W

accident damaged the cooling system and Slccked access to the

Spent fuel pool, evaporation of much of the water around the
spent fuel could occur within a week., Loss of coolant would be
far more dangerous in a crowded pool, since Overheating may
occur, causing the Zirconium metal cladding on the fuel rods to
feact with any Femaining water from potentially exylosive
hydragen., In such 2 case, there would be a Strong possibilic
I &n explosion which could breach the Spent fuel storage
building, releasing radioactive particles which could
contaminate nearby areas for Up to a century,

A second accident Scenario which alsec rajses Sudstancial
safety concerns involves the coolant leak which could occur if
an airplane or earthguake struck the Storage builéing, or in
the event of sabotage. such a leakage, however, would pose
less of a problem at Maine Yankee, which utilizes a
pressurized-water rFeactor (PWR), than at a plant using a
boiling-water reactor (BWR). This is because a PwRr usually has
its spent fuel pool located underground, where the earth
surrounding it would tend to contain leaks for a longer period
of time, BWRS, on the other hand, house spent fuel pools above

ground, where they may drain freely in the event of an

accidental leak.
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The possibility of either accident graphically demonstrates
the various safety-related issues involved in reracking spent
fuel pools, regardless of the technology involved. The NRC's
sudden shift in its attitude toward this process is not only
technically unjustified, but also at variance with clear
congressicnal intent. On several occasions during the passage
of the Sholly amendment, Senators and Congressmen based their
approval of the Sholly amendment on their assumption that the
NRC would continue its past practice of classifying reracking
as a significant hazards consideration amendment, requiring
prior notice and opportunity for hearing.
T2 Zirst reference to the subject occurred in the House of
Representatives on November 5, 1981 when the House version of
the bill (H.R. 4255) was considered and passed:
Mrs, SNOWE. Woulid the gentleman ancicipate this no

significant hazards consideration would not apply to

license amendments regarding the expansion of a
nuclear reactor's spent fuel storage capacity or the
reracking of spent fuel pools?

Mr. OTTINGER. 1If the gentlewoman will yield, the
expansion of spent fuel pools and the reracking of the
spent fuel pools are clearly matters which raise

sE nificant hazaras considerations, and thus
amendments for such purposes could not, under section
l1(a), be issued prior to the conduct or completion of
any requested hearing or without advance notice,

(127 Cong. Record H 8156) (emphasis added)
The Senate Committee on Environment and Public Works

repeated this oelief in its report on §.1207:

The Committee recognizes that reasonable persons may
differ on whether a license amendment involves a
sIgnIfIcant azards consideration. Tnerefore, the
Committee expects the commission to develop and
promulgate standards that, to the maximum extent
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practicable draw a clear distinction between license

amendments that involve a significant hazards
consideration and those that involve no significant

hazards consideration. The Committee anticipates, for
example, that, consistent with ngot gractIce, the
Eommgssion's standards wou not permit a *no
significant hazaras consiaeracioni determination for
Ticense amendaments toO fermit rerackinc of spent fuel
pools.

S. Rep. 97-113, p. 15 (emphasis added).

Finally, Commissioner Asselstine (prior to his appointment)
confirmed the existence of this practice in a response to
Senator Mitchell:

Senator Mitchell: There is, as vou know, an
application for a license amendment pending on nuclear
facility in Maine which deals with the reracking
storage guestion. And am I correct in my
understanding that the NRC has already found that s.::
goplications do present significant hazards
«onsiderations and therefore that petition and similar
~¢titions would be unaffected by the proposed
amendment?

Mr. Asselstine: That is correct, Senator. The
Commission has never been able to categorize the spent
fuel storage as a no significant hazards consideration,

Transcript of meeting of Senate Comte cn EZnv, & Pub. Works,
guoted in March 15, 1983 letter from Senators Simpson, Hart and
Mitchell to Chairman Palladino.

It is therefore not unusual that the Conference Report on
this legislation did not specifically mention reracking. The
issue had been raised in each House, and there had been
complete agreement, Even the the General Counsel and the
Executive Legal Director in a memorandum to Chairman Palladino
and the Commiss oners (copy attached) pointed out:

In conclusion, we observe that although discussion of this
issue is sparse, every reference, on both the Hcuse and
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Senate sides, reflects an understanding that expansion and
reracking of spent fuel pools are matters which involve
significant hazards considerations.
Commissioner Asselstine's dissent to these rules is
correct. Deletion of rerack.'g from the examples of likely

significant hazards is a dramatic change in Commission

precedent, as well as directly contrary to express

Congressional direction, the Commission's own statements

Seeking the passage of the Sholly amendment,and sound public
policy. 48 Ped. Reg. 14872-73 (April 6, 1983).

Conclusion

We support the Congressional intent behind the Shollyv

-

nt. In some limited circumstances, involving minor

Ww

technical amendments which do not affect safety, the requested

hear °g may legitimately be held after the amendment takes

L5 .
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8 rules go far beycond the limit
the amendment and its legislative history, essentially allowing
the NRC unlimited discretion to exempt all license amendments
from prior hearings, even those which obviously involve
significant health, safety, or environmental considerations.
Despite the Commission's protestations to the contrary, the
demotion of the list of examples of categories of significant
hazards consideration amendments and the change in

consideration of reracking is evidence that the NRC has already

prejudged that whole issue of significant hazards

consideration, and that most, if not all, license amendment
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requests will not be allowed prior hearings. The final rules
should restore reracking to the list of examples, and restore
examples as modified herein, to the rule itself.

Respectfully submitted,

/47 g/49:¢A~. /’;’ /67

;llyn R. welss
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AARMON & WEISS

1725 I Street N.W.
Suite 506

Wwashington, D.C. 20006
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Secretary of the Commission May 4, 1983
U.S. Nuclear Regulatory Commission

Washington, DC 20555 ®F NIV <6 RID 42

Attention: Docketing and Service Bran‘i‘% e S

NOTICE AND STATE CONSULTATION
INTERIM FINAL RULE; 48FR14873; APRIL 6, 1983 . |

We are pleased to submit our comments on the subject interim final rule.

The new section 50.91(a)(5) describes an emergency stituation as one that
would result in "derating cr shutdown" if the Commission fails to act in a
timely way. We suggest that ar emergency situation should also exist where
a plant already in shutdown could be prevented from starting up because the
Commission had failed to act in a timely way.

The new section "50.91(a)(6)(i) and (ii) includes provisions for public
notice via local media or other "best efforts,” in instances of exigent
circumstances where time does not permit the standard 30 days notice in the
Federal Register. These special actions are not required by Congress and
are pot necessary. The public is adequately and sufficiently served by the
opportunities granted by the 30-day public notice and hearings which may be
held after issuance of an immediately effective amendment. Provisions for
exigent circumstances should be no different than those provided in
Section 50.91(a)(5) for emergency situations.

We appreciate this opportunity to assist in the improvement of this interim
final rule, and hope that the above comments will be of use to vou.

B SRuwrs
iR. B. Bradbu
, Chief Enginéer, Licensing Division

Enclosure
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of Lawrence, Greene, Monroe, Brown, Morgan
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’
T0: U.S. NUCLEAR RECULATORY cd"u
FROM: THE TIDIAMNA SASSAFRAS AUDUBOL

RE: STAIDARDS FCR J;TZZ."I'.'I‘IG VYETHER LICEISE
AMENDNENTS INVOLVE 4O SIGHIFICANT HAZARDS
COISIDE .A'f.'\;.S

Sassafras Audubon is opposed to the No Significant Hazards Consiceration Interim
Final Rule of the U.S. Nuclear fegulatory Comission on grounds that the NiC has 1)
deleted examples of types of significant hazards amendments from the rule itself,
and 2) deleted reracking of spent fuel pocls from the list of significant hazards
consideration amendments.

There is clear evidence that reracking of spent fuel pools invelves significant
health and safety ccnsiderations, and this has been Poﬂs:de*ed sc, generally. Com-
missioner Asselstine has noted in his additional views that,

"The Cormission majority's interim final rule would change the Com-
mission's longstanding and consistent pelicy of regquiring that any
requested hearing on a license anendnen‘ for the reracking of a
svent fuel pool be cer;leted prior to granting the license amend-
ment.", and

'It is clear to me from the legislative histery of section 12 of
Public la "7-L1: that the Congress did not intend that the au-
thority "ra“teﬂ by Section 12 should be used tc approve reracke
ing amend-ents prior to the completion of any reguested hearing "

\Je ask that this proposed interim final rule not be adopted,

nrs, David G, Frey 4
Energy Policy Committee, SAS
2625 S, Smith Koad
Bloomington, Indiana L7LOl
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e TM’ A & THREE MiLE ISLAND ALERT, INC.
Ed 315 Peffer St. Harrishurg, Penna. 17102 33-7897
May 5, 1983 7\"\:' PR-%0 @ : ©\
(HEFR [ fed)”
Secretary

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Interim Final Rule Comments -- 10 CFR Part
Standards for Determining Whether License Amendments
Involve No Significant Safety Hazards Consideration

Three Mile Island Alert hereby opposes the above-referenced
interim final rule implementing the so-called "Sholl
amendment." These regulations violate the express intent of
Congress in failing to "draw a clear distinction between
licence amendments involving significant and no significant
hazards considerations," and which are "capable of being
applied with ease and certainty."™ H.R. Rep. 97-884, P 37
(1982). Moreover, they violate Congress' plainly-stated
intent that these standards only require the staff to spot
possible health, safety or environmental issues before
holding a prior hearing, not "require the NRC staff to
prejudge the merits of the issues raised by a proposed
license amendment,® id., as these vague standards demand.

In promulgating these regulations, the NRC virtually ignores
Congress' express intent that license amendments involving
irreversible conseguences (such as those permitting an
increase in the amount of effluents or radiation emitted
from a facility or allowing a facility to operate for a
period of time without full safety protections) require
prior hearings or the public's right to have its views
considered would be foreclosed. 14, at 38. The people in
the TMI area, who were unlawfully exposed to radiation
during the venting of 1980 and are certain to be exposed to
additional radiation releases during the TMI-2 clean up, and
are now being told that the staff may try to use the new law
to aveid public hearings to examine the massive TMI-1 steam
generator tube repairs, are particularly concerned by the
NRC's position here. As Congress explained, if the license
amendment resulted in the illegal exposure to the public of
dangerous amounts of radiation, an after-the-fact hearing
would be meaningless, and could not remedy the damage done.
Congress sought specifically to avoid this possibility by
virtually eliminating the NRC's discretion when irreversible
consequences are involved. The regulations, which provide
no standards defining when irreversible actions will be
accorded prior hearings, are flatly inconsistent with
Congress' stated intent because they give the NRC virtually
unbridled discretion in these situations.

£3



The Commission even rejected the staff's earlier proposal
that among the examples listed in the preamble as "likely to
involve significant hazards consideration," was "permitting
a significant increase in the amount of effluents or
radiation emitted by a nuclear power plant." SECY 83-16A
Encl. 3A at 25-26. This now appears at § 50.92(b) as a
situation which only requires "sensitivity." But, by adding
the word "significant" to Congress' express conference
report language, even this watered-down standard would
violate Congress' express intent, by inserting an
unreviewable subjective determination by the NRC staff of
what is "significant." The regulation should require a
prior hearing whenever irreversible consequences are
involved, except for those situations which the NRC clearly
defines as not requiring a prior hearing.

The fundamental problem with these regulations is that they
do not provide any guidance for solving many important
issues that arise in practice. For example steam generator
problems present important issues of co.ucern to the public
at a number of nuclear plants. Barely one month after the
enactment of P.L. 97-415 the House spunsor of the law, Rep.
Morris K. Udall stated: "I am troublrd by reports I have
heard that some on the NRC staff believe this authority
might be used to approve steam generator repairs at Three
Mile Island Unit-l. Congress enacted the Sholly provision so
that NRC could redirect its attention and resources away
from trivial matters and concentrate instead on matters of
great public concern and safety significance such as TMI-1
steam generator repair work." Statement before House
Subcommittee on Energy and the Environment, Committee on
Interior and Insular Affairs, Oversight Hearing on NRC's
Budget Request for Fiscal Years 1984 and 1985, February 22,
1983, p.6. Notwithstanding this clear statement from
Congress the NRC did not trouble to clarify whether such an
issue would be considered by the NRC to be one involving
"significant hazards ccnsider tion,"

The most peculiar deficiency of these regulations is that
they fail altogether to address the very issue which
prompted the enactment of P.L. 97-415. Cne of the two
TMI-2 license amendments addressed in the Sholly decision
involved the temporary waiving of radiation release
limitations so that airborne radicactive waste could be
released at a rate in excess of that which would have been
allowed the reactor if operating. The question whether this
amendment involved a significant hazards consideration was
hotly contested in the Court cf Appeals. The Court of
Appeale did not answer this guestion because it instead
found that a hearing was clearly required under § 189 of
the Atomic Energy Act, when reguested, whether or not such
an amendment involves a significant hazards consideration.



The NRC, concerned that "most requested license amendments
involving no significant hazards consideration are routine
in nature...", sought to reverse the "implications" of this
ruling in Sholly, for routine license amendments. 48 Fed.
Reg. 14866 col. 1. But it did not ask Congress for
authority to deny prior hearings in cases presenting the
same facts such as those involved in Sholly itself,

Congress did change § 189 to provide that not all NRC
hearings on "no significant hazards consideration" license
amendments need be prior hearings, But it did not indicate
that it considered the release of radicactive wastes from
TMI-2 at higher rates than allowed an operating reactor to
be a "routine" amendment for which a prior hearing could be
waived,

In lieu of the earlier per se hearing requirement, applied
in Sholly, Congress has now placed greater weight on
increased participation, notice and precision in formulation
of the "no significant harards consideration” finding
itself. Congress now requires consultation with the
affected State, it requires some notice, and most
importantly requires regulations that "draw a clear
distinction between license amendments that involve a
significant hazards consideration" and those which do not.
H.R. Rep. 97-884, at 37 (1982).

These regulations fail to formulate a standard for making
such a "clear distinction" for the very case which gave rise
to the legislation. Never did the NRC or Congress in the
course of the deliberations on P.L. 97-415 address the
actual facts of Sholly. This Congress left for the NRC to
do through promulgation of regulations; and this the NRC has
failed to do.

An even more egregious example of the NRC's failure to
follow Congressional intent in drawing clear distinctions
between issues that involve significant hazards
considerations, and those that do not, concerns the
reracking of spent fuel. Despite Congress' direction to the
NRC to ensure that "borderline cases" are treated as
involving significant hazards considerations, H.R. Rep.
97-884 at 37, the Commission has removed from its preamble
list of examples of amendments involving significant hazards
consideration the reracking of spent fuel. It is clear that
the reracking of spent fuel cannot help but involve
significant health and safety considerations, and that this
example evidences further disregard by the NRC of Congress'
clear mandate.

For all of the above reasons, TMIA opposes these
regulations.
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1111 19th Street, N W
Washington, D.C. 20036

Tei. (202) 828-7400

Mr. Samuel J. Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Subject: Standards for Determining Whether License Amendments
Involve No Significant Hazards Considerations
(48 FR 14864, April 6, 1983)

Dear Mr. Chilk:

The Edison Electric Institute (EEI) offers the following
comments on the NRC interim final rule on standards for determin-
ing whether license amendments involve no significant hazards
considerations. EEI is the association of the nation's investor-
owned electric utilities. Its members serve 99.6 percent of all
ultimate customers .served by the investor-owned segment of the
industry, and generate more than 77 percent of all of the elec-
tricity in the country. EEI's members currently operate 72 of the
nation's nuclear power plants licensed to operate by the NRC, and
expect to operate an additional 49 units now under construction
or in planning.

In the preamble discussing the basis for the interim final
rule, the Commission notes that it is not including the reracking
of spent fuel pools in the list of examples that will be considered
likely to involve a significant hazards consideration. 48 Fed.
Reg. 14869. EEI believes that this is an appropriate position
because it gives the NRC the flexibility to act as needed on a case-
by-case basis. The exclusion of reracking as such an example per-
mits an objective finding on the technological considerations of
such an amendment while it in no way requires the NRC to find that
any amendment for reracking does not pose a significant hazards
consideration:; In response to Congressional concerns, the Commission
properly states that 1t does not intend to make a no significant
hazards consideration finding based on unproven technology, and
further has directed the Staff to prepare a report that will provide
the basis for a technical judgment that a specific spent fuel pool
expansion amendment may or may not pose a significant hazards
consideratijiorm.
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Samuel J. Chilk, Esq.
May 6, 1983
Page Two

the inclusion of routine reload applications in the category
of amendments that will not normally involve significant
hazard considerations.

A second example given by the Commission is a license
amendment to reflect "a change to a license to reflect a
minor adjustment in ownership shares among co-owners already
shown in the license." We agree that such a license amendment
clearly involves no significant hazard considerations. However,
we are concerned that the quoted definition is overly restrictive
and, by negative implication, suggests that other changes
in ownership could involve significant hazard considerations.
The Commission's experience in recent years indicates that
(1) changes in the ownership of nuclear reactors, including
the deletion or addition of participants, are quite common
and (2) such changes normally do not involve any change
in the responsibility of a lead utility for the construction
and operation of the reactor. In our view, no change in
ownership has any possible safety significance unless the
responsibility of the lead utility is altered as a result.
We therefore suggest that the example given by the Commission
should be broadened to include all changes in ownership
shares so long as there is no change in the responsibiliity
for construction or operation of the reactor in compliance
with the Commission's regulations.

The Commission has refrained from categorizing
appliications for reracking ot spent fuel storage pools as
likely or not likely to involve significant hazard considerations.
We support the determination of a majority of the Commissioners
that reracking applications shouid not automatically be
subject to prior notice and an opportunity for a hearing.
Reracking has become routine in the industry, involives
technology which has been repeatedliy reviewed by the
Commission and its staff, and should not require a finding
that a significant hazard consideration is involved. We
agree with the majority of the Commissioners that Congress
did not foreclose a determination that no significant hazard
consideration is involved in reracking. We trust that upon
completion of the staff review directed by the Commission,
the interim final rule will be further amended to make clear
that the routine reracking applications will be considered
not likely to involve significant hazard considerations.

Sincerely,

: b loaf, Kawd, Kinky + Pae (ac
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We believe such a narrow interpretation is not consistent with the
legislative intent of Public Law 97-417. We therefore recommend that
10CFR50.91(a)(5) be amended to make it clear that an "emergency" situation can
exist whenever it is necessary for a plant that has been shutdown to return to
operation or for a derated plant to operate at a higher power level by
inserting after the words "derating or shutdown of a nuclear plant" the
following words: "including any prevention of either resumption of operation
or increase in power output up to its licensed power level."

The new 10CFR50.91(a)(5) will reguire licensees to provide to the
Commission an analyses using the standards in 10CFR50.92 concerning the issue
of significant hazards considerations. The supplementary information in the
Federal Register Notice lists examples of amendments that are considered
likely to involve significant hazards considerations and examples of
amendments that are considered not likely to involve significant hazards
considerations. The supplementary information further states that the
guidance embodied in these examples will be referenced in procedures of the
Office of Nuclear Reactor Regulation (NRR). Because licensees will be
required to make their own analyses, we recommend that the guidance embodied
in the examples also be formally transmitted to all licensees and applicants
in the form of a generic letter, regulatory guide, etc.

Very truly yours,

M. R. Wisenburg EES
Manage

Nuclear Licensing
TAP/na

cc: J. H, Goldberg
J. G. Dewease
C. G. Robertson
J. E. Geiger
L. J. Klement
STP RMS
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'2 of the Authorization Act. Regarding the need for legislation,
the Commission, in the Statement of Considerations preceding the
no significant hazards standards, states that:

[Ss)ince most requested license amendments
involving no significant hazard consideration are
routine in nature, prior hearing on such
amendments could result in unwarranted disruption
or delay in the operations of nuclear plants and
could impose regulatory burdens upon it and the
nuclear industry that are n?t related to
significant safety matters.

The resulting legislation decoupled the Commission's decision on
the merits of issuing the amendment from its determination about
prior versus post issuance notice when no significant hazards
considerations are involved. This separation of issues was
carried through in the interim final rules by separate rules
establishing standards under 10 C.F.R. §50.92 and noticing
procedures under 10 C.F.R. §50.91.

I1. Notice Procedures

In developing procedures to implement Section 12 of the
Authorization Act, the Commission has been sensitive to the fact
that the "no significant hazard consideration" standard has no
substantive safety significance, but rather is a procedural
standard. In the Statement of Considerations accompanying the
interim final rule establishing notice and state consultation
procedures, the Commission stated that:

[It] has attempted to provide noticing procedures
that are administratively simple, invoive the
least cost, do not entail undue delay, and allow a
reasonable opportunity for public comment;
nevertheless, they are guite burdensome and
involve significant resource impacts and timing
delays for the Commiss%on and for licensees
requesting amendments.

In this section we address the Commission's request for comments
on the workability of the noticing procedures. We believe that
our comments, if incorporated into the final rule, would expedite
the process for issuing operating license amendments by
alleviating unnecessary sources of delay, yet preserve the rights
of those who wish to participate in the comment process.

1 48 Fed. Reg. at 14866.

2 48 Fed. Reg. at 14877.



Section 12 of the Authorization Act requires the Commission
to promulgate rules ". . . for providing or, in emergency
situations, dispensing with prior notice and reasonable
opportunity for public comment . . ." regarding the Commission's
proposed determination of no significant hazards considerations.
Interim final rules 10 C.F.R. §2.105 and §50.91(a)(2) implement
this requirement. In situations involving routine amendment
requests, the interim final rule would require publication
pursuant to 10 C.F.R. §2.105 of notice of proposed action
including the Staff's proposed no significant hazards determina-
tion, a brief description of the amendment and the facility
involved, and would solicit public comments on the proposed
determination.3 Notice would be published in the Federal
Register either as an individual notice or in a monthly
compilation of amendments requested and issued. Section
50.91(a)(2) would provide a thirty-day period for comment on the
preliminary determination of no significant hazards consideration
and to request a hearing.

In exigent situations, 10 C.F.R. §50.91(a)(6) would permit
the Commission to use whatever means are available through use of
the local media to inform the public of a proposed amendment and
would provide a "reasonable opportunity" for public comment by
whatever means of communication it can for the public to respond
guickly. Notice would be published in the monthly compilation in
the Federal Register as well.

The effective date of the interim final rule is May 6, 1983.
With respect to amendment requests received, but not acted upon,
before the date, the Statement of Consideration provides that
“the Commission proposes to keep its present procedures and not
provide notice for public comment". Further, the first paragraph
of new Section 50.91 states: "The Commission will use the
following [new] procedures on an application received after May
6, 1983 requesting an amendment to an operating license.’
Notwithstandinc the Commission's statement and the regulations,
we are advised that the NRC Staff intends to apoly the new notice |
procedures to requests fgr amendments received prior to May 6 but ‘
not issued by that date. So far as we are aware, the Staff did |
not employ any formal mechanism to alert licensees of the delay
which would be occasioned by this decision to apply the new rule
retroactively, nor of the need for license to submit "emergency"
or "exigent" justifications if the need for prompt action

\
|
|
3 48 Fed. Reg. at 14879 (interim final 10 C.F.R.

§50.91(a)(2)). |

|

4 The Staff has indicated, however, that Licensees will not be |

required to submit a "no significant hazards" analysis for

such amendment requests; the analysis will be performed by

the Staff for amendments requested before the effective date

of the interim final rule.



warrants elimination or shortening of the notice and comment
period. If this is the staff's position, it is contrary to new
Section 50.91.

It is essential that the Commission maintain the flexibility
to tailor the license amendment review process as we propose
below depending on the nature of the particular amendment
requested. This is necessary to ensure that the process for
review and issuance of the license amendments functions without
undue delay under these new procedures. The number of operating
license amendments issued by the Commission continues to increase
each year. In 1974, 186 operating license amendments were
illu.ds 157 of which involved no significant hazards considera-
tions. By 1977 the number of amendments issued increased to
547, 483 of which invol 4 no significant hazards considera-
tions.® Not only has tr number of amendments increased, but the
overwhelming majority of those issued have involved no
significant hazards considerations. By contrast, the number of
requests for hearing on operating license amendment applications
has been very small. 1In 1974, only three hearings were requested
and in 1977 there were only eight such requests.

With a new generation of plants coming on line following the
licensing hiatus after Three Mile Island, the number of amendment
requests will only continue to increase. Under the 30-day notice
procedures set forth in interim final section 50.91, we believe
it is reasonable to assume that an additional 60 days, at a
minimum, will be required to process even routine amendment
requests. For routine requests, which constitute the bulk of all
amendment requests, the procedures set forth are cumbersome, time
consuming and serve no valid health or safety purpose. For those
instances, the sole effect of the notice, comment and state
consultation process will be to bog down the processing of
amendments.

We offer two principal comments on the notice procedures
which we believe will further expedite the amendment review
process. The first concerns the time period for notice and the
second involves the method of publication. Section 12 of the
Authorization Act does not mandate a 30-day period for public
comments. A shorter period would provide sufficient opportunity
for public comment while reducing delay in issuing amendments
which could result from the notice and comment process described

5 Nuclear Powerplant Licensing Delays and the Impact of the
Sholly Versus NRC Decisions, Hearings Before the Subcomm. on
Nuclear Regulation Of the Senate Comm. on Environment and
Public Works, Serial No. 9/-H11, 97th Congress, lst Sess. 296
T1981) (hereinafter, "Senate Hearings").

6 ‘I_g_

7 1d.



in the interim final rule. We believe that ten days would
provide adequate opportunity for public comment in all cases
(except, of course, emergencies where prior notice is dispensed
with). As previously stated, a thirty-day comment period could
add perhaps sixty days to the time required to process
amenaments. We do not believe this is desirable and, further,
that it is not consistent with the Commission's intent to
minimize delay. For example, in the situation where a plant has
been shut down for refueling and the Licensee determines that an
an amendment is necessary prior to startup because of a minor
change in the characteristics of the core resulting from the
fresh fuel, any delay in processing the amendment occasioned by
the comment period could be extremely costly to the Licensee and
would adversely affect its ability to conduct adequate system
planning.

In this regard, we are advised that the Office of the
Executive Legal Director ("OELD") has taken the position that the
procedures applicable in exigent circumstances (i.e., when a
Licensee faces shutdown or derating) would not be available when
a plant is already shut down. We find no basis for the decision
that exigent circumstances cannot be invoked in order to expedite
review of an amendment necessary for start-up. Licensees should
be able to take advantage of expedited procedures in any case in
which a timely request is made and the circumstances justify a
prompt turnaround. The staff should not limit applicability of
such procedures to certain narrow situations.

We propose the following changes in the notice procedures to
shorten the comment period and clarify the method of publication.
Routine, minor amendments should be published in the monthly
Federal Register compilation only and a ten-day comment period
accorded. There should be no individual Federal Register notice
in routine cases. An individual notice should be published in
the Federal Register for requests that are not routine, such as,
for instance, steam generator modifications or reracking. These
requests could also be published in the monthly compilation, but
the comment period should run from the date of the individual
notice. As in the case of routine amendments, we propose a ten-
day comment period. 1In exigent circumstances, which could
encompass either routine or non-routine requests, we propose that
notice be published individually in the Federal Register and that
a reasonable comment period be accorded taking into account the
facts of the particular case.

Inasmuch as the Commission must have concluded that the
expedited notice provisions would satisfy the statutory
requirements in exigent circumstances which do not qualify as
emergencies, there is no reason why comparable procedures could
not be used in all situations. The courts have recognized that
expedited procedures are the appropriate solution when notice and
hearing are statutorily required, but time is of the essence.
See, e.g., Consumer Federation of America v. FPC, 515 F.2d4 347,




354 n.43 (D.C. Cir. 1975) (temporary certificate exempting
certain gas sales from certification requirements): Pennsylvania
Gas & Water Company v. FPC, 427 F.2d 568, 576 (D.C. Cir. §§76$
(temporary certificate authorizing rate to assure gas supply):
Marine Space Enclosures. Inc. v. Federal Maritime Commission, 420
F. - D.C. Cir. ) (Expedited approval under Shipping
Act of 1916 of contract to construct port facilities). See also
Administrative Procedure Act, §4(c), 5 U.S.C. §556. Use of
expedited procedures would eliminate a large source of delay by
shortening the turnaround time from perhaps 60 additional days to
around 20 additional days, yet would retain the necessary notice
and opportunity for public comment.

We are strongly opposed to use of press releases or display
advertising in the local media to provide notice of opportunity
for public comment in exigent circumstances. Timely notice can
be provided in the Federal Register as quickly as through the
media. Since most amendment requests involve routine matters
having little or no significance to plant safety, use of the
media would unnecessarily elevate the importance of such
requests. We are also strongly opposed to the suggestion in the
Statement of Considerations that a toll-free "hot-line" to the
NRC be established to facilitate rapid public response in exigent
circumstances, because the "hot line" concept carries implica-
tions of imminent danger or severe safety concerns which most
often will not be present. Instead, the Commission should
require that mailgrams or overnight express services be used to
file comments in exigent circumstances. In the event the
Commission decides to implement a hot-line system, it should
confine its use to extraordinary amendments involving unique
circumstances and provision should be made to ensure the accuracy
of transcription of the comments received. Such comments should
be recorded and retained so that a verbatim transcript could be
produced if needed. The transcript should be produced for
interested parties at a reasonable charge and would assure a
reliable record of all comments telephoned in.

The amendment process itself is overburdened by a tremendous
number of routine matters which ought not require license
amendments. Many of the routine matters for which amendments are
deemed necessary should not be subject to the license amendment
process at all. For instance, not every change in plant
Technical Specifications should require license amendment.
Routine matters not involving unreviewed safety questions should
be treated as changes not requiring a license amendment under 10
C.F.R. §50.59. Far greater use should be made of Section 50.59
for changes involving routine matters. The Staff should be
cognizant of this and avoid placing matters of a routine nature
in the Technical Specifications which then necessitates a license
amendment. In this regard, the Commission recently received
comments on proposed amendments to 10 C.F.R. Part 50 concerning



Technical Spccificationl.s The proposed changes would allow
licensees to make changes in Technical Specifications within
certain bounds and under prescribed conditions without obtaining
prior NRC approval.

I111. Standards Governing Determination of
No Significant Hazards Consideration

The second set of interim final regulations establishes
standards for assessing whether a requested license amendment
involves ; significant hazards consideration. 10 C.F.R.
§50.92(c)”? provides that the Commission may make a final
determination that an operating license amendment for a power
reactor involves no significant hazards considerations, 1if
operation of the facility pursuant to the proposed amendment
would not:

(1) Involve a significant increase in the probability of
consequence of an accident previously evaluated; or

{2) Create the possibility of a new or different kind of
accident from any accident previously evaluated:; or

(3) Involve a significant reduction in a margin of
lafcty.l

The regulations provide further that “[t]he Commission will be
particularly sensitive to a license amendment request that
involves irreversible consequences," such as an amendment
authorizing an increast in the amount of effluents or radiation
emitted by a facility. 1

The Statement of Consideration accompanying the interim
final rule includes examples of amendments which are likely, and
those not likely, to involve significant hazards considerations.
Amendments likely to involve significant hazards considerations
include those authorizing a significant relaxation of the
criteria used to establish safety limits; a significant
relaxation of the bases for limiting safety system settings or
limiting conditions for operation: and an increase in maximum
core power level. Examples of amendments not likely to involve
significant hazards considerations include amendments authorizing
purely administrative changes to technical specifications:
changes that constitute an additional limitation, restriction or
control not included in plant Technical Specification: and

8 47 Fed. Reg. 13369 (March 30, 1982).
2 48 Fed. Reg. at 14871.
10 10 c.F.R. §50.92(c), 48 Fed. Reg. at 14871.

11 10 C.F.R. §50.92(b), 48 Fed. Reg. at 14871.



changes to reflect minor adjustment in ownership shares among
co-owners already shown in the license. Although the Commission
indicated in the Statement of Considerations that it does not
intend to be limited to or bound by these examples, we nonethe-
less offer the following comments on the examples.

Example (viii)l2 provides that minor adjustments in
ownership shares among co-owners shown in the license should not
involve significant hazards considerations. We believe that the
considerations applicable to adjustments involving new co-owners
which are subsidiaries, parents or affiliates of existing co-
owners, soO long as there is no alteration of the lead Licensee's
control over construction or cperations should lead to a similar
result. The example should be revised to so state specifically.

Example (ii)13 provides that changes which constitute an
additional limitation, restriction or control not included in
plant Technical Specifications would not be likely to involve
significant hazards considerations. We would expand this example
to encompass any change in the facility or procedures which is
plainly a move in a more conservative direction.

During Congressional hearings on the impact of the Sholly
decision, the Commission stated that when a nuclear power plant
refuels, the Technical Specifications "often need to be adjusted
to reflect the ghysical behavior of the fresh fuel placed in the
reactor core."} The Commission used as an example technical
specifications which require a flux ratio of 1.17, but when the
flux ratio is calculated for the core following refueling, the
licensee finds that the ratio should be 1.15 for the next
operating cycle. The Commission stated "[t]hat this is a license
amendment. It is not a safety question, there is no significant
hazards consideration involved but under the Sholly decision you
would have to have a hearing . . ,*.15 The Commission has gone a
long way toward addressing this problem in the example,
designated "(iii)", of circumstances which will not likely be
found to involve significant hazards considerations. However, we
urge the Commission to clarify that exarple by expressly
illustrating the "change" to which it refers as including (though
not limited to) routine adjustments in Technical Specifications
necessitated by non-significant differences in physical
characteristics of the fresh fuel from the previous fuel.

12 48 Fed. Reg. at 14870.
13 14,

14 genate Hearings, supra, at 175-176 (prepared statement of
Chairman Hendrie).

15 genate Hearings, supra, at 139 (testimony of Chairman
Hendrie).



We also have comments on the examples of amendments likely
to involve significant hazards considerations. Example (v)
provides that an increase in authorized maximum core power level
is likely to involve significant hazards considerations. We
believe that in situations where the maximum core power level
which has been reviewed by the staff exceeds the power level
actually authorized by the license, that any susequent increase
in power level up to the level which was reviewed and a favorable
conclusion reached by Staff (subject only to confirmation or
verification of some kind) should be considered not likely to
involve significant hazards considerations since that power level
has already been reviewed. This is in contrast to a situation in
which an amendment is sought to permit operation at a maximum
core power level in excess of the design basis which was reviewed
and approved.

The Statement of Considerations provides that the Commission
should be particularly sensitive to proposed amendments which
involve "irreversible consequences", such as an increase in the
amount of efluents or radiation emitted from a facility. The
same argument applicable to "stretch power" situations should
apply here. If the discharge or emission level evaluated in the
Safety Analysis Report, the Final Environmental Statement or
generically by rulemaking (i.e., Part 50, Appendix I) would equal
or exceed the proposed level of emissions, any permanent increase
up to that level should not be considered likely to involve
signifcant hazards considerations, and any temporary increase
within generally recognized radiation protection standards, such
as those in 10 C.F.R. Part 20, should be treated similarly.

We have two comments regarding the standards set forth in
interim final 10 C.F.R. §50.92(c) for determining whether an
amendment involves no signifiant hazards considerations. First,
with respect to criterion (3), significant reduction in safety
margins, we believe the Commission should initially determine how
large the existing safety margin is before deciding whether a
reduction is signficant. For example, a 10% reduction in a 1000%
safety margin should not be treated as significant while a one-
half reduction in a 20% margin might be. The extent of the
existing margin is clearly relevant to the Commission's
determination under this standard.

As to criteria (1) and (2), regarding accident probability
or conseguences, we urge that the Commission should consider only
credible accident scenarios in evaluating a requested amendment
under these standards. Accident scenarios which have been
raised in Commission rulemaking or licensing proceedings and
rejected as not credible should not be given credence in making
the no significant hazards determination.
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IV. Conclusion

We believe that these comments would eliminate potential
sources of delay in the interim final rules. We appreciate the
opportunity to comment on the interim final rules implementing
Section 12 of the NRC Authoriation Act. We trust that the
Commission will consider these comments, and we urge it adopt
them in order to further expedite the new procedures for issuing
operating license amendments.

Respect fully submitted,

_&‘m.&dm( kag[g

J. Michael McGarry
Jeb C. Sanford

DEBEVOISE & LIBERMAN
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May 6, 1983

Secretary, U.S. Nuclear
Regulatory Commission
washington, D.C. 20555

Attention: Docketing and Service Dranch

Re: Comments on Interim Final Rule Regarding lo
Significant Hazards Considerations

Dear Chairman Palladino, and Commissioners
Gilinsky, Ahearne, Roberts and Asselstine:

On April €6, 1983, the Huclear Regulatory Commission (NRC)
published an interim final rule implementing Section 12 of the
1982 NRC Appropriation Act, P.L. 97-415 (1982). 48 FR 14864
(1983). That section is intended Ly Congress to, inter alia,
alter the effect of the holding of the D.C., Circuit Court of
Appeals in Sholly v, Nuclear Requlatory Commission, 651 F,2d
780 (D.C. Cir, 1980). 1In particular, *he Act directs the NRC
to promulgate regulations which outline whether an amendment to
an operating license involves no significant hazards
considaerations, The Maine Yankee Atomic Power Station is
located 1n the State of Maine., Therefore, this Ste e has a
very real and clear i1nterest in the promulgation of standards
relating to amendments Lo Maine Yankee's operating license, Of
even nore significance 15 our concern, as a matter of public
policy, that the law be carried out as Congress intended,

The following comments are submitted 1n pursuance of that
interest,

The interim final rule comports with neither the intent nor
the clear statutory language of the "Sholly® provision. The




rule does not resolve the issues Congress intended be
addressed. Rather, the rule continues, compounds and creates
problems.

I. THE INTERIM FINAL RULE DOES NOT "DRAW A
CLEAR DISTINCTION"™ BETWEEN LICENSE Al "NDMENTS
THAT INVOLVE SIGNIFICANT HAZARDS

CONSIDERATIONS AND THOSE THAT DO NOT.

The provision was intended to permit the NRC to make
minor operating license amendments effective prior to any
hearing requested pursuant to the Atomic Energy Act, 1In
permitting such, Congress direct~d the NRC to develop standards
that drew a clear distinction betw?en license amendments that
involve a significant hazards cons.deration (i.,e., those
amendments which require a prior hearing) and those that
involve no significant hazards consideration (i.e., no prioc
hearing necessary), and mandated that such standards should
ensure that the NRC staff does not resolve botderline cases
with a finding of no significant hazards constderations. The
interim final rule, as published, in no way meets the
expectations of Congress and its legislation; indeed, the
interim final rule creates standards which undermine the intent
of Congress,

Congressional i1ntent could not have been more manifest with
respect to the *“ype of standards it expected the NRC to
promulgate pursucat to the Sholl¥ provision., The Senate
Committee on Environment and Public Works stated:

*[Tlhe Committee expects the [NRC] to develop
and promulgate standards that, to the maximum
extent practicable, draw a clear distinction
between license amendments that i1nvolve a
significant hazards consideration and those
that involve no significant hazards
consideration.” S. Rep, No, 97-113, 97th
Cong., lst Sess,, at 15 (1981) (emphasis
added) .

The Conference Report reiterated this intent and went even
further:

*The conferees also expect the [NRC], in
promulgating the regulations required ., . .
to establish standards that to the extent
practicable draw a clear distinction between
license amendments that involve a significant
hazards consideration and those amendments




that involve no such consideration. These
standards should not require the NRC staff to
prejudge the merits of the issues raised by a
proposed license amendment. Rather, they
should only require the Staff to identify
those issues and determine whether they
involve significant health, safety or
environmental consideration. These standards
should be capable of being applied with ease

and certainty, and should ensure that the NRC
Sta oes not resolve doubtful or borderline
cases w;t; a finding of no significant
E:Zirda gcnsgderatxon. Conf. Rep. Ho.

- t ong., <d Sess,, at 37 (1982)

’
(emphasis added).

Thus, Congress' nmandate that a "clear distinction® be drawn was
| founded on the desir® that there be standards «~hich are easily
applied and provide, to the maximum extent prasticable, a
’ degree of certainty with respect to the application of a
finding of significant hazards consideration, In addition, and
l of the utmost importance, Congress sought to ensure that
, doubtful or borderline cases be resolved in favor of a finding
of significant hazards consideration and that the HRC Staff not
i involve itaelf at this i1nitial stage with prejudging the merits,
I

The interim final rule in no way comports with the Sholly
provision or the congressional intent underlying it. Indeed,
the interinm final rule nerely compounds the problem Congress
intended to be resolved. It 1s difficult, if not impossible,
to find any "clear distinction® being drawn in the standards so
that borderline cases do not result in a finding of no
significant hazards consideration. Worse yet, upon close
reading, the inter.m final rule actually blurs distinctions,

The i1nterim final rule provides, in pertinent part, that
the NRC may make a final determination that a proposed
amendment i1nvolves no significant hazards considerations if the
proposed amendmnent would not: (1) involve a significant
increase in the probability or consequences of an accident
previously evaluated; (2) create the possibility of a new or
| different kind of accident from any accident previously
| evaluated; or (3) involved a significant reduction in the
| margin of safety. 10 CFR § 50.92(¢). The terms used in the
interim final rule, such as "significant increase,®
*significant reduction® and “"different kind of accident,” are
vague and undefined terms which 1n no way provide clear |
distinctions. The potential for misapplication of these |
standards is obvious., The interim final rule usas these vague |



and broad phrases rather than providing standards, as
contemplated by Congress, which set forth clear and easily
applied distinctions. These standatds cannot be applied with

e a ertainty, and do not, to the maximum extent
c , provide a clear distinction. This 1c obvious frcm
1@ very history and preamble of the interim finil rule.

As the NRC is well aware, prior drafts of the rule incluled
specific examples of the types of amendments which would be
deemed likely to involve significant hazards consideration o
that a hearing would be necessary prior to an amendment,
Examples such as reracking of spent fuel pool storage and
permitting a significant increase in the amount of effluents
emitted were included in these prior drafts, See SECY 83-16A
dated February 1, 1983. Therefore, clearly, the NRC and its
Staff are capable of providing more distinctly written examples
under the standards which will provide clear distinctions. 1In
view of this history, it insults logic for anyone to contend
that the present interim final rule draws the distinctions to
the maximum extent practicable where it does not draw the
distinctions that have been clearly set forth in prior drafts,

Rather than writing the examples into the standards, the
NRC has chosen to set forth in the Federal Register Notice
examples ol amendments that involve or do not involve
significant hazards considerations., What use will be made of
those examples 18 unclear, The notice only states the examples
will be "referenced,” in some unknown and unclear manner. The
State of Maine believes that exanples should be written into
the standards 1n order to meet Congress' intent. Indeed, even
assuming the utility of this "preanble®, the "Exanples® beqg the
issue. The examples of amendments that are considered likely
to involve significant hazards considerations use such broad
phrases as "significant relaxation® and "significantly
reduced®. Avain, these provide no clear distinction,

Further, the preamble’s examples of amendments that are
considered not likely to involve significant hazards
considerations only confuse the issue., Example vi is: "A
change which either may result i1n some increase to the
probability or consequences of a previously-analyzed accident
or may reduce in some way a safety margin . ., ..* However, the
interim final rule itself provides that there will not be
finding of no significant hazarde considerations where the
proposed amendment would i1nvolve a siguificant increase in the
probability of consequences of an accident or involve a
significant reduction in the margin of safety., 10 CFR
$0.92(¢c). Thus, a grey area is already created as to how the
purported example and how the interim final rule fit together,



i.e. what happens if there i1s more than “"some increase® but
less than a “significant i1ncrease.® Presumably, any matter
falling within this grey area 15 a borderline case which will
be determined to likely i1nvolve significant hazards
considerations and, thus, require a prior hearing. However,
this is not spelled out in the rule or preamble; it should be,
Thus, as this example typifies, it is impossible to find any
clear distinction in the "Examples®™ or the interim final rule,
either separately or read together.

The State makes the following specific comments on the
examples of amendments that are considered likely to involve
significant hazards considerations:

l. Examples i and i1 are so vague and broad as to be not
susceptible to comment.

2, Example 111 should be modified so that the reference
to accompanying compensatory changes, conditions or
actions be omitted., It is wholly irtrelevant for the
purpose of the preliminary significant hazards
determination whether or not there may be compensatory
measures. Indeed, whether or not certain measures are
compensatory is best left to the hearing itself.
Moreover, whether a proposed amendment 18 a relaxation
18 a question that should also be left to the hearing;
therefore, the word “"alteration® should be used rather
than “"relaxation.®

. The examples for reracking and increases in the amount
of effluent or radiation emitted, previously
teferenced and included 1n the draft of the interim
final rule should be included in the rule., Further,
the NRC should set forth additional clear examples of
particular types of amendments so that clear
distinctions are indeed drawn,

Again, the examples should be written into the rule,

With respect to examples of amendnments are considered not
likely to involve significant hazards considerations contained
in the Federal Register Notice, we note that Example vi only
complicates matters, as noted above,

Finally, we note that the interim final rule contravenes
the iutent of Congress that the NRC Staff not make a decision
in advance of the hearing. The three standards set forth in 10
CFR 50,92(c) are incredibly broad, and beq for pre judgment by
the NRC staff, The interim final rule requires the staff to



analyze and decide a number of substantial factual questions,
Rather than dra.ing a clear distinction, the interim final rule
only provides a broad base for the NRC staff to engage in a
case-by-case prejudgment of pronosed license amendments,
thereby contravening the i1ntent of Congress that there be ease
and certainty in application of the rule to ensure borderline
cases be determined to involve significant hazards
considerations,

I1I. LICENSE AMENDMENTS INVOLVING RERACKING OF SPENT FUEL
POOLS DO INVOLVE SIGNIFICANT HAZARDS CONSIDERATION,

If nothing else, Congress intended that reracking of spent
fuel pools be considered to involve significant hazards
considerations, By not including reracking in the interim
final rule as a type of amendment that involves a significant
hazards consideration, the HRC 1s directly contravening the
Congressional mandate,

The legislative history is filled with this understanding
and intent., The NRC gtaff originally recommended that
reracking be considered as involving significant hazards
considerations but the NRC 1tgelf did not embrace this
position. By doing so, the NRC 18 unjustified and at odds with
Congress.

Everything in the record on this matter supports the
conclusion that reracking be conuidered to involve significant
hazards considerations, There 15 not even a hint contrary
thereto., Whenever the 1ssue was raised, Senators and
Congressmen expressed their understanding and i1ntent that the
NRC would classify reracking as a significant hazards
consideration amendment, requiring prior opportunity for a
hearing.

buring consideration of the lHouse Bill (H.R, 4259),
Congresswoman Snowe from Maine made direct inquiry on reracking:

Mra, SNOWE. Would the gentleman anticipate
this no significant hazards consideration
would not apply to license amendments
regarding the expansion of a nuclear
reactor's spent fuel storage capacity or the
treracking of spent fuel pools?

Mr, OTTINGER, If the gentlewoman will yield,

e e sion_of spent fuel pools and the
rerackl of the spent fuel pools are clearly

matters which raise significant hazards




considerations, and thus amendments for such
purposes could not, under section ll(a), be
issued prior to the conduct or completion of
any requested hearing or without advance

notice,
(127 Cong. Record H 8156) (emphasis added)

The Senate Committee on Environment and Public Works
reiterated this understanding in i1ts Report on S5. 1207

*The Committee recognizes that reasonable
persons may differ on whether a license
amendment involves a significant hazards
consideration. Therefore, the Commnittee
expects the Commission to develop and
promulgate standards that, to the maximum
extent practicable draw a clear distinction
between licernse amendments that involve a
significant hazards consideration and those
that involve no significant hazards
consideration. The Committee anticipates,
for example, that, consistent with prior
practice, the Commission's standards would

not gsgmxt a "no significant hazards

consi eration' determina‘ion for icense
amendments to permit reracking of spent fuel
ools,

E, Rep. 97=113, p. 15 (emphasis added),.

In the Senate, Senator Mitchell, also from Maine, expressed
his understanding with respect to reracking, wiich
understanding was confirmed by then-Counsel Asselstine, during
an exchange during the mark=up of the bill:

Senator Mitchell: There 15, as you know, an
application for a license amendment pending
on nuclear facility in Maine which deals with
the reracking storage question, And am I
correct in my understanding that the NRC has
already found that such applications do
present significant hazards considerations
and therefore that petition and similar
petitions would be unaffected by the proposed
amendment?

gt, Asselstine: That 1s correct, Senator.
ne Commission has never been able to

categorize the spent fuel storage as a no
significant hazards consideration, Senate




Comte on Envir. & Pub, Works, quoted in March
15, 1983 letter from Senators Simpson, Hart
and Mitchell to Chairman Palladino.

All references in the Senate and the House, therefore,
confirm, and in no way undermine, the conclusion that reracking
presents significant hazards considerations, Even 1f some
doubt were present, the Conference Committee's admonition that
the NRC standards ®"should ensure that the NRC Staff does not
result doubtful or borderline cases with a finding of no
significant hazards considerations,® requires reracking be
deemed to involve significant hazards considerations,

Even the NRC's General Counsel and the Executive Legal
Director agree with the discussion hereinabove, in a
memorandum to Chairman Palladino and the Commissioners, they
concluded:

(E]very reference, on both the House and
Senate sides, reflects an understanding that
expansion and reracking of spent fuel pools
are matters which involve significant hazards
considerations,

Commissioner Asselstine's dissent to these interim final
rules provides an accurate analysis on this matter., Deletion
of reracking from the examples of likely significant hazards
changes Commission precedent, and directly contradicts clear
and express Congressional direction, the Commission's own |
justification in requesting the Shoully provision, and strong ‘
public policy. 48 FR 14872-73 (April 6, 1983). We agree with
that Commissioner's assessment,

Qur concern with this interim final rule witl respect to
reracking arises naturally from the potential impact on the
cucrent licence amendment request by Maine Yankee which 18 now
being considered by an Atomic Safety and Licensing Board.
Although the adoption of such a rule might theoretically affect
the existing licensing proceeding, we would hope that common
sense would dictate that the existing Maine Yankee licensing
proceeding would go forward as scheduled, We retain, however,
a concern that the process might somehow be affected, Further,
and perhaps more importantly, we express our concern as a
matter of public poliey, on our own behalf as well as on the
behalf of other States which have yet to face the issue as to
whether to become involved in future reracking proposals,
Legislative history behind P.L., 97-415 clearly contemplates
that reracking is an example of liceasing amendments involving
gignificant hazards considerations, Even if the Commission may
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have doubts about declaring reracking as an example of the
license amendment posing significant hazards considerations,
thus being a borderline nmatter, any doubt shouald be resolved
with the Conference Committee language in mind. The conclusion
in Chairman Palladino's memorandum dated March 30, 1983, to the
other Commissioners that reracking descrves only "further
study,” contravenes clear Congressional intent., The Congress
has already spoken on this issue,

TIT. CON. USION,
We respectfully request that the NRC seriously consider the

-comments set forth hereinabove., The State of Maine supports

the congressional intent behind the Shol provision., Minor
technical amendments which do not affect safety need not have a
prior hearing before the amendment takes effect, However, the
NRC interim final rule contravenes the Shoélx provision and its
legislative history by not drawing clear stinctions in the
rule so that borderline and » guable cases are deemed to
invo've significant haz* us considerations so that prior
hearings may be held. PFurther, the deletion of reracking as a
type of amendment that inveolves significant hazards
considerations from the rules directly contravenes clear
congressional direction on the matter, Reracking must be
incorporated into the final rules,

R@7peclfully submitted,
S /

JAMES E. TIERNEY

Attorney General
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(existing Section 50.59). 1In our judgment, these criteria are arpropriate for
determining whether an amendment may be made effective in advance of the
completirn of any public hearing on its issuance (Section 50,92), just as they
are also appropriate for determining whether proposed changes to a facility
will require prior approval plus a license amendment (Section 50.59). we
believe these criteria should Ye very similar, {f not identical, since they
are a subjective standard that has been used uniformly and with little
uncertainty in its past applications, under Section 50.59 determinations.

In this regard, we agree with Commission's Judgment contained in the
Supplementary Information portion of the subject notice, that license
amendments associated with routine core refuelings are "not likely to involve
significant hazards considerations,” [Item (i11)]).

We must assert, however, contrary to the Supplementary Information
portion of the notice, that not all changes to Technical Specifications are
"likely to involve significant hazards questions,” {{;;;_Sg}b]. Many changes
to technical specifications associated with core-refu ngs consist of small
numerical variations to fuel cycle-dependent parameters, which are routinely
calculated, verified, and monitored using Commission-approved analytical
methods and administrative procedures, Our considerable experience in this
activity, as well as the experience of other licensees we are aware of, {s
that most of these changes are unlikely to constitute a significant hazards
consideration under new Section 50.92 of the rule. Thus, we believe that any
formally established presumption to the contrary, albeit not codified by
regulation, but used by the NRC staff in practice, is an inappropriate
standard for NRC Staff decisions concerning procedural due process, regarding
hearirgs on license amendments,

We believe that under a more rational system of administrative controls,
Section 50.59 of the Commission's regulations could permit changes to
Technical Specifications without the present requirements of prior approval
plus amendment, when such changes can be demonstrated to not create any

This departure from the existing practice of requiring prior approval plus
amendment, for any-change-whatsoever to the Technical Specifications,
regardless of its safety significance, would require an amendment to existing
Section 50.59. It would have a desirable effect of reducing the need for many

license amendments, We are attaching, as part of our comments toda for
information only, and not as a petition for rulemaking under Section §.802 of
the Cbii!l!?ﬁi*i‘??ﬁﬁ?ﬁF!E;EE—E; possible form for a revision to Section
50.597that 1s consiste ¢ with : ‘scussion above (Attachment A), In

addition, we have considered how werge this idea together with the
Commission's proposed rule concerning a new system of license specifications
in Section 50,36, which would permit many changes without need for license
amendment (47 FRS52454). We also attach, for your information, an {llustration
of how these changes to Section 50.59 and to Section 50.36 would result in a
system of license specifications that provides for changes and addresses the
associated questiof of whether such changes would require a license amendment
Attachment B, We would be happy to discuss these ideas further with the
Commission,
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In our opinion, progressive changes to current Commission practice
regarding the administration of license amendments could be achieved without
compromising concerns for protecting public health and safety. The existing
requirements of prior approval plus amendment to any change to a Technical
Specification may at one time have been a necessary means for the NRC to
supervise licensee activities in the important area of Technical
Specifications. Now, however, in consideration of such improvements as
today's sophisticated analytical techniques, accurate core-surveillance
capability, and widespread use of Standard Technical Specifications, we
believe the time has come to consider a change to Section 50,59,

In sum, such a provision could reduce the annual paperwork burden
associated with NRC and licer:ee processing of license amendments associated
with small routine changes to certain Technical Specifications, which do not
present any unreviewed safety questions. Fewer unnecessary license amendments
could mean cost savings attributable to a more realistic Section 50,59, to
offset the increased expense of procedural due process that has been
occasioned by the Commission's rulemaking after Sholly.

Very truly yours,

YANKEE ATOMIC ELECTRIC COMPANY

Robert E, Helfizch

Generic Licensing Activities

REH/bal

Attachment

a8 AT BE 2 '3

33 s 181 Jads k2%

T3 LT ETIE VT S SR e sree



Attachment to FYC 83- 7

10CFR50.59 (Showing Proposed Changes “[ ]")

50.59 Changes, tests and experiments,

(a)(1) The holder of a license
authorizing operation of a production or
utilization facility may (i) make changes
in a facility as described in the safety
analysis report, (ii) make changes in the
procedures as described in the safety
analysis report, and (iii) conduct tests or
experiments not described in the safety
analysis report, without prior Commission
approval, unless the proposed change, test
or experiment involves [a change in the
technical specifications incorporated in
the license or] an unreviewed safety
question,

(2) A proposed change, test, or
experiment shall be deemed to involve an
unreviewed safety question (i) if the
probability of occurrence or the
consequences of an accident or malfunction
of equipment important to safety previously
evaluatad in the safety analysis report may
be increased; or (i) if a possibility for
an accident or malfunction of a different
type than any evaluated previously in the
safety analysis report may be created; or
(i11) if the margin of safety as defined in
the basis for any technical specification
is reduced.

[ Insert (3) ]

(b) The licensee shall maintain
records of changes in the facility and of
changes in procedures made pursuant to this
section, to the extent that such changes in
the facility as described in the safety
analysis report or constitute changes in
procedures as described in the safety
analysis report [ Insert ]. The licensee
shall also maintain records of tests and
experiments carried out pursuant to
paragraph (a) of this section. These
records shall include a written safety
evaluation which provides the bases for the
determination that the change, test, or
experiment does not involve an unreviewed
safety question,

[ Delete )

[(3) (NEW) A change in the technical
specifications incorporated in the license
shall not be deemed to involve an
unreviewed safety question if the licensee
makes the determinations required pursuant
to paragraph (a)(2) of this section using
methods found previously acceptable for
purposes of the written safety evaluation
required by paragraph (b) of this section,]

[or involve changes to the technical
specifications incorporated in the license, ]




Attachment B

REVISED SYSTEM OF LICENSE SPECIFICATIONS

Yankee's Suggested Revision to 10CFR50,59 (See Attachment A)

and

NRC's Proposed Rule to Amend 10CFR50,36 (See 47 FR52454)»

No prior NRC approval
or license amendments
required for changes
proviacd licensee
makes the determina-
tion using tests for:

Applied to:

Relative Safety
Significance of
Category:

Relative Standard
for Satisfying
Test:

¥

Technical Specifications

. no "Unreviewed Safety
Question” (U.S5.Q.)

» cycle-dependent core
physics parameters

. limiting safety system
settings

. LOCs

« greater importance

+ mMmoTre stringent:
no "U.S5.Q."

(Methods require prior
review and approval)

Supplemental Specifications*

« no "Decrease in
Effectiveness (D.I.E.)

+ Surveillance frequency
. calibration accuracy tests
+ Systems-state requirements

. lesser importance

. less stringent:
no "D,I.E.,”

(Methods do not require
prior review and approval)
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May 10, 1983

Docket Nos. 50-21
50-245
S0-423
Bl0784

Mr. Samuel J. Chilk

Secretary of the Commission

U. S. Nuclear Regulatory Commission
1717 H Street

Washington, D. C. 20555

Gentlemen:

Haddam Neck Plant
Millstone Nuclear Power Station, Unit Nos. 1, 2, & 3
Comments on Interim Final Rules
Notice and State Consultation
Standards for Determining Whether License
Amendments Involve No Significant Hazards Considerations

In 48FR 14864 and 48FR 14873, the Commission promulgated interim final rules
on the above captioned subjects, in accordance with the provisions of Public Law
97-415. Connecticut Yankee Atomic Power Company (CYAPCO) and Northeast
Nuclear Energy Company (NNECO) hereby provide the following comments on
these interim final rules.

Ceneral Comments

Our general perspective is that these regulations will not significantly, if at all,
improve the safety of nuclear power plants. The reviews and evaluations
previously utilized to process license amendments were adequate to assure
continued public health and safety. As with many other previous NRC
initiatives, these new regulations will require the use of our limited resources in
areas which we perceive will not enhance nuclear safety. The additional
resources being expended to fulfill these new regulations are therefore being
applied af the expense of other voluntary activities which could otherwise be
accomplished. However, we fully recognize that these rules are being
implemented to fulfill congressional mandates, and that under these
circumstances the NRC has considerably less latitude regarding the final scope
and specific provisions of these rules than would otherwise be the case. Given
that Congress has required their implementation, we offer the following
comments and observations in the interest of minimizing their negative impact.
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The trend within NRC for the past several years has been to dramatically
increase the scope and volume of Technical Specifications. Over the course of
time, the Technical Specifications have become cluttered with a considerable
amount of superfluous detail not truly appropriate or necessary to satisfy the
intent of I0CFR50.36. One of the by-products of this trend is that more license
amendments are being processed than nuclear safety considerations warrant.

The Commission apparently recognizes this problem and has published a proposed
rule (47FR13369) which is stated to be directed at addressing this concern. Our
general endorsement of this conce[n and other pertinent observations were
provided in previous correspondence 1), The subject interim final rules further
serve to heighten the importance of taking steps to alleviate this situation in the
near term. However, we are concerned that the Commission may not have fully
recognized the synergistic effects which would occur if Loth these proposals are
implemented in their current form. There are also a number of other issues
where the implications of these interim final rules either lack claritv or have the
potential to yield additional adverse synergistic effects. The balance of this
letter is intended to identify and discuss these matters.

Interpretation of I0CFR Part 170

In & recent proposed rule (47FR52454), the NRC has proposed to amend the
existing regulations governing payment of fees associated with, among other
things, processing of license amendment requests. The key element of the
prorosed changes relates to assessment of fees based upon actual NRC resources
expended rather than a fixed fee for various classes of amendments.

If the Part 170 changes are issued as proposed, after May 6, 1983 resources
expended as part of the notice and State consultation process would be financed
by the requesting licensee. It is our view that licensees would not be the
"identifiable recipient of benefits" resuiting from this more involved process. As
such, licensees should not be assessed fees for any expenses resulting from the
public notice, State consultation, and other consequential or follow-up activities
which may resuit. The legislative history behind Public Law 97-415 makes it
clear that licensees are not the prime beneficiaries of this new license
amendment process. Therefore, licensees should not be assessed additional fees
to finance this activity.

(1) Previous submittals addressing this matter include the following:

o W. G. Counsil letter to the Secretary of the Commission
dated September 8, 1980, Proposed Rulemaking Regarding
Technical Specifications.

o W. G. Counsil letter to the Secretary of the Commission
dated May 28, 1982, Proposed Rule, Technical Specifications
for Nuclear Power Reactors.

o W. G. Counsil letter to the Secretary of the Commission
dated April 25, 1983, Proposed Rulemaking Regarding
Technical Specifications.
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Interpretation of the Term "Emergency"

The term “emergency" suggests the occurrence of a nuclear plant situation
where public health and safety is in immediate jeopardy. The interim final rules
use the term "cmergency” to describe situations where failure to act in a timely
fashion on a proposed license amendment would result ir derating or shutdown of
a plant. While in isolation this term may be appropriate, its use in this context
may result in considerable confusion, especially in light of a recently issued final
rule (48FR13966) regarding departures from license conditions or technical
specifications in an "emergency" situation.

A member of the NRC Staff has called this potential conflict in términology to
our attention, and we agree that it is desirable to eliminate any potential
confusion before it occurs, especially when the public may be asked to provide
comments via a toli-free hotline or in response to newspaper articles describing
a power plant "emergency”. In this forum, the term "emergency” carries with it
a connotation not accurate when describing license amendments which warrant
expedited treatment. Frequentiy the situations which arise have very little
nuclear safety significance but the wording of the technical specifications is
such that a plant shutdown would be necessary within a matter of hours or days
unless an amendment is issued promptly.

Use of the term "emergency" in the context of the final rule (48FR13966) is
more appropriate from our perspective. The stated purpose of that rule is to
allow licensees to take reasonabls action that departs from a license condition or
technical specification when such action is immediately needed to protect the
public health and safety. While we are hopeful that such situations would rarely
if ever arise, the situations contemplated are authentic emergencies which have
some safety significance. The rule correctly recognizes that not all plant
conditions can be anticipated in the license and technical! specifications, and
provisions have been taken to allow departures.

In light of the above, we propose that the term "emergency" be reserved
exclusively for use in the context of 48FR 13966, and that alternate wording be
developed for use in the interim final rule. For instance, the initial portions of
10CFR 50.91(a)5) could be reworded as follows:

"Where the Commission finds that plant conditions exist
warranting expedited treatment of a proposed license
amendment, in that failure ......"

Other provisions of the interim final rules which currently use the word
"emergency” could similarly be reworded. We believe this recommendation will
eliminate both an unnecessary source of concern for the public and potential
confusion with the provisions of 10CFR 50.54(x) and 50.72(c).

Use of Media to Obtain Public Comment

In the Supplementary Information section of the interim final rule on Notice and
State Consultation, the NRC describes various means of obtaining public
comment under exigent circumstances. Two options specifically mentioned
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include use of a local newspaper to inform residents of proposed amendments,
and use of a toll-free hotline to facilitate receipt of public comment.

We are hard pressed to envision circumstances under which these measures will
truly enhance nuclear safety. It is far more likely that such actions will serve to
unnecessarily alarm the public. Routine power plant evolutions, which in some
cases result in the need for prompt processing of license amendments, are not
appropriate subjects for newspaper articles and toll-free hotlines. They imply a
sense of urgency and significance which, with respect to impact on the public
health and safety, is simply not there. Our concerns regarding media exposure
are not conjecture or speculation, but are based on our experience including a
New York Times article on the Pressurized Thermal Shock issue for one of our
plants, and on adverse and unjustified media exposure regarding the Interim
Reliability Evaluation Program for another of our units. We refer you to our
letters to H. R. Denton and Chairman Palladino(2) for additional details on these
issues.

In response to our letter to Chairman Palladino, Mr. Dircks invited us(3 1o
provide additional suggestions on how to more eifectively deal with the issue of
media use of nuclear power plant data and information. In response to that
invitation and to the concerns raised by the interim final rules, we offer two
recommendations.

First, use of the media to provide information on nuclear power plant operations
is a delicate matter which must be carefully administered. The perspectives of
the public are markedly difierent from those directly associated with nuclear
power regulation, and these differences must be recognized in preparing media
releases. In the interest of optimizing this public comment process, we
recommend that the NRC consult with the licensees on a proposed release before
action is taken. Licensees would have a greater degree of familiarity with both
the issue at hand and with local media personnel. The NRC would of course
retain the final authority in the event of an impasse, but licensee input should be
solicited. This measure would also improve the ability of licensees to respond to
media inquiries by allowing more time for licensees to prepare information and
to ensure the availability of knowledgable personnel.

Second, we recommend that all inputs provided by the States and the public to
the NRC be made available to licensees. Copies of all correspondence should be

(2) The referenced documents are:

o W.G. Counsil letter to H. R. Denton dated, October 23, 1981,
Pressurized Thermal Shock of Reactor Vessels.

o W. G. Counsil letter to N. J. Palladino dated February 16,
1983, Interim Reliability Evaluation Program.

(3) W. J. Dircks letter to W. G. Counsil dated April 11, 1983, Interim
Reliability Evaluation Program.
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forwarded promptly to licensees. If a hotline is established, all conversations
should be tapea and copies be provided to licensees. Such measures are
appropriate because it is the licensees who are responsible for public heaith and
safety, and any potentially relevant input should promptly be made available to
licensees. Further, licensees invest substantial resources in public information
programs and these inputs could be used to assess their effectiveness and
identify potential areas of improvement. We remain dedicated to the safety of
nuclear power plant operations, and we are willing to provide information to the
States or the public to demonstrate our corporate commitment. We are in a
better position to respond to the public's questions and comments, and should be
provided all inputs provided to NRC under these circumstances.

Implications of NRC's Regionalization Plans

In 48FR12619, the NRC noticed a summary of its plans regarding regionalization
of selected licensing functions. The issue which has attracted the most attention
during the regional meetings and in other forums is the regionalization of certain
power reactor licensing functions, with a resulting division of licensing
responsibilities between NRC headquarters and the Regional Offices. We believe
that such a step may prove beneficial, provided a reasonable concensus is
reached regarding which functions are regionalized and which are retained at
headquarters. We fully recognize that final decisions have not been reached and
therefore NRC's current regionalization plans have no immediate impact on the
interim final rules. However, we wish to ensure a smooth transition and believe
some advance planning will facilitate the process. This matter was addressed
briefly in previous correspondence(%); further clarification is provided here.

Most of the discussions we have participated in suggest that the delineation of
responsibilities will be issue-oriented. Implicit in this approach is the fact that
review and issuance of license amendments would aiso be shared. The "routine"
amendments would be processed by the Regions and the "complex" amendmerztt
would be dispositioned by headquarters. Certain internal NRC memorandal’
appear to support this type of approach. If this situation materializes without
further guidance, licensees would be unsure where to direct license amendments
requiring expedited treatment since by definition the plant situation would not
have been previously contemplated. Given the extensive amounts of telephone
contact normally associated with these situations, we believe it is desirable that
communications with the responsible NRC Office be initiated from the
beginning. Hence, we recommend that before any transfer of authority of
facility licenses occurs, a clear understanding of the groundrules for the transfer
is reached. We are confident that a mutually acceptable approach can be
defined in the context of finalizing the details of the entire regionalization
process.

(4) W. G. Counsil letter to D. G. Eisenhut dated, March 24, 1983,
Comments on Draft NUREG-0737 PWR Technical Specifications.

(5) J. G. Keppler memorandum to H. R. Denton dated, January 13,
1982, Regionalization of NRR Functions.
H. R. Denton memorandum to V. Stello dated February 5, 1982,
Regionalization of Regulatory Functions.
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Further, independent of where licensee amendments are evaluated, it is
necessary that thorough and precise procedures be in place to provide a road map
for the NRC Staff on the steps to be taken to promptly process a license
amendment request(6), Before the NRC can establish the optimum method of
regionalizing this function, it now must address the new elements of Federal
Regmer notice coordination, public comment review, State consultation, and
coping with exigent circumstances. We merely wish to avoid a situation where
the Regional Offices have the responsibility of dealing with a proposal requiring
prompt attention, and working level personnel are unfamiliar with any of the
steps necessary to process the request. In summary, we believe that the interim
final rules introduce new considerations into the evaluation of regionalizing
authority to issue license amendments. These and other factors should be
considered by both the NRC and the industry before a decision is reached.

No Significant Hazards Consideration - Reracking of Spent Fuel Pools

We strongly support the Commission's decision to not include reracking in the list
of examples that will be considered likely to y involve a significant hazard
consideration.(7) It is clearly inappropriate to publish a policy which ignores and
runs contrary to the documented technical NRC conclusions published in
numerous Safety Evaluation Reports. A decision to classify all rerackings as
actions constituting significant hazards considerations, applied to certain
realistic scenarios, would yield some rather bizarre conclusions. For example, a
licensee operating several facilities may have previously reracked a spent fuel
pool and have therefore received a Staff SER containing the typical findings such
as:

o The new racks do not alter the potential consequences of the design
basis accident for the spent fuel pool, and

o The new racks will not change the radiological consequences of a
postulated fuel handling accident or spent fuel caskdrop.

The same licensee may now wish to expand its spent fuel storage capacity at a
sister unit using an identical design, and the Commission would find a
"significant hazard" associated with a previously explicitly approved and
successfully implemented design if this example was reinstated. In short,
nuclear safety decisions should be reached using technical input. Significantly,
adopting our recommendation would send an appropriate and interpretable signal
regarding the meaning of the criteria associated with making the no significant
hazards consideration determination on issues not explicitly covered in the
examples.

(6) Specific recommendations in this regard were provided in the W. G. Counsil
letter to D. G. Eisenhut dated April 25, 1983, Public Law 97-415.

(7) The basis for our support was summarized in the W, G. Counsil letter to
Chairman Palladino dated, February 9, 1983, Significant Hazards
Considerations.
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Amendments Requiring Expedited Treatment and Involving a Significant Hazards
Consideration

The Commission's interim final rules identify the procedural differences between
amendments involving a significant hazards consideration from those which do
not. Where conditions warrant and the amendment does not involve a significant
hazards consideration, there is a process available to have amendments issued on
an expedited basis. However, there is no process identified to disposition
amendment requests which both reguire expedited treatment and involve a
significant hazards consideration. While we recognize that it is unlikely for such
a situation to arise, it is nonetheless conceivable. The scenario takes on
additional credibility when one hypothesizes a situation where ample lead time
was provided, a hearing was convened, and protracted administrative delays
consumed all the time originally allocated to secure regulatory approval. In
these or other circumstances delaying issuance of an amendment could even run
contrary to the interests of overall plant safety.

While various organizations may have differing views in the probability of such a
scenario, prudence dictates that some mechanism be established to deal with this
situation. One possibility would be Commission issuance of an immediately
effective Order (10CFR2.204). We would welcome the opportunity to discuss
this matter further with the NRC.

Treatment of Exemptions from NRC Regulations

The subject interim final rules contain no explicit reference to exempnons(s)
from NRC regulations which are issued. However, we are concerned that the
various methods the Commission has used to issue exemptions may result in
unjustifiably complicating their disposition by subjecting all such future requests
to this new OL amendment process. It is our view that exemption requests need
not automatically be considered license amendments, even though the NRC has
occasionally elected to notice such actions in the Federal Register and/or assign
license amendment numbers to the issuing documents. Support for our position
can be found from both the technical and legal perspectives.

From a technical standpoint, many exemptions which licensees are obligated to
seek are the direct result of poorly worded or inappropriate regulations. Far
fewer exemptions would be needed if the NRC was more sensitive to industry
perspectives in its rulemaking proceedings. The most blatant example of this
trend are NRC's fire protection regulations, |0CFR50.48 and Appendix R to
I0CFR50. The regulated industry has already submitted hundreds of exemption
requests from these regulations, and the unfortunate truth is that thousands may
be dispositioned before the issue is resolved. The word exemption carries with it
a connotation to the layman of a reduction in the protection of public health and

(8) Requests for relief from NRC regulations generally filed pursuant to
I0CFR50.12, or other provisions of limited applicability such as
10CFR 50.48(cX6).
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safety. Of course, this is not the case. In fact, the criteria for submitting
under 50.48(cX6é) are that implementation of NRC requirements would not
enhance fire protection safety or may be detrimental to overall facility safety.
Such issues should not, as a matter of standard practice, be elevated to the
status of license amendments.

From a legal standpoint, ample precedent has been set in that there have been
numerous instances in the past of the NRC issuing exem&tions and not assigning
license amendment numbers to the issuing documents ).  The precedent has
already been firmly established and the interim final rules do not disturb this
practice. Adoption of this recommendation would yield no conflict with any

existing NRC regulation.

Support from our position can also be found in 10CFR170.22, schedule of fees for
facility licerse amendments. This paragraph describes the current six classes of
amendments, and identifies the required fee for review. The description for
Classes Il through VI contain the following:

"Amendments, exemptions, or required approvals .......

The above wording indicates that amendments and exemptions are distinct
actions, and that exemptions should not automatically be considered lice(\ss
amendments. In addition, the NRC has issued at least one clarification letter 10
on Part 170 in which further support for this position can be found.

(9) Examples of this approach include the following:

D. M. Crutchfield letter to W. G. Counsil dated, April 21, 1983. Exemption
related to the Annual Emergency Preparedness Exercise, Millstone Station,
Units No. | and 2.

D. M. Crutchfield letter to W. G. Counsil dated, December 21, 1982.
Inservice Inspection Relief, Reactor Coolant Pump Inspection Program,
Haddam Neck Plant.

H. R. Denton letter to W. G. Counsil dated, November 11, 1981. Fire
Protection Exemption, Haddam Neck Plant and Millstone Station, Unit No.

2.

(10) A July 12, 1979 letter from W. O. Miller to W. G. Counsil provided
guidance for interpreting the requirements of Part 170. Enclosure No. 7 of
that document makes it explicitly clear that review of proposed amend-

ments are separate and distinct from reviews of exemption requests, even

when only one safety issue is involved.
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To consider all exemptions as amendments would merely add more administra-
tive hurdles, paperwork, and time delays to an already sufficiently cumbersome
process. More importantly, it would add nothing to nuclear safety. In severa!
recent instances the NRC has either acted or proposed to act in a fashion
suggesting that the need for exemptions will continue to escalate. On the issue
of prompt notification systems, the NRC established a deadline knowing with
virtual certainty that several licensees would be incapable of complying. In the
proposed rule on shift staffing (47FR381135), the NRC described how licensees
could merely seek exemptions if they could not meet the proposed deadline.
Appendix E to 10CFR50 requires annual emergency planning exercises, even
though the lead governmental agencCy on this issue, FEMA, believes a lesser
frequency is adequate. Often the annual frequency cannot be met because
FEMA, the States, the local communities, other involved agencies cannot support
that schedule.lll) Even when the licensee is not responsible for the deferral, the
licensee is obligated to seek and justify the exemption. We believe that no
additional obstacles should be erected in the exemption process, and we urge the
NRC to let nuclear safety considerations play a paramount role in reaching a
decision in this regard.

Relationship to Proposed Rule on Technical Specifications for Nuclear Power
Reactors

In 47FR13369, the NRC proposed to amend existing regulations governing
Technica! Specifications by introducing a bi-level system of Technical
Specifications and Supplemental Specifications. Only the former would be made
directly a part of the operating license, and any changes would continue to
require prior NRC approval. According to the explanation provided in the
Federal Register notice, the Supplemental Specifications can be changed by the
licensee within certain bounds and under prescribed conditions. A process
similar to plant changes made under 50.59 is envisioned.

The major difficulty we forsee when looking at this process in the context of the
interim final rules concerns proposed I0CFRS50.36(fX7). Even though the
Supplemental Specifications would not be a part of the license, there are
conditions (described in 50.36(fX7)) under which proposed changes must be
treated as license amendments and applications must be filed pursuant to 50.90.
It is unclear why applications for license amendments must be submitted to
change a document which is to be designated not a part of the operating license.
There are also implications in proposed 50.54(x)\12) of instances where changes
to the Supplemental Specifications may involve license amendments in that
“prior Commission approval” is required.

(11) Additional examples of this trend can be found in the W. G. Counsil letter
to the Secretary of the Commission dated, February 2, 1983, Comments on
the Proposed Rule Regarding Revision of License Fee Schedules.

(12) Apparently to be re-designated in light of the change issued in 48FR 13966,
which promulgates a different provision designated as 50. 54(x).
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While the above questions need to be resolved independent of the interim final
rules, they acquire additionai significance in light of the new license amendment
process. The attractiveness of this proposed rule is diminished if a significant
percentage of changes to the provisions which would be included within the
Supplemental Specifications have to te processed as amendments, especially in
light of these interim final rules Among the comments we submitted
previously(13) on this proposed rule, we suggested that the constraints within
which changes could be implemented by the licensee are unnecessarily
restrictive. Specific recommendations regarding relaxation of the proposed
criteria were also provided.

Question of Retroactivity

The interim final rules become effective on May 6, 1983. In recent conversa-
tions with the Staff, we have deen verbally informed that the NRC intends to
process all amendment requests not issued by May 6, 1983 by following the steps
contained in the interim final rules. We find such a position to be totally
inappropriate and, in fact, contrary to the rule itself. We believe that all
amendment requests docketed by May 6, 1983 should be dispositioned using the
conventional (pre-interim final rule) process.

The new 10CFR 50.91 contains the following paragraph:

"The Commission will use the following procedures on an
application received after May 6, 1983 requesting an
amendment to an operating license ......."

The Supplementary Information Section further clarifies the statement in the
rule as follows:

"Finally, with respect to amendment requests received
before the interim final rule takes effect, the Commission
proposes to keep its present procedures and not provide
notice for public comment on amendments on which the
Commission has not acted before the effective date of
the interim final rule."

The above explanation is unambiguous and, when coupled with the previously
quoted excerpt from the new 50.91, leaves no doubt that pending amendment
requests should be processed using the original | “ocedures. No explanation for
any other approach has been offered, and w strongly believe that the
statements in the rule should be adhered to.

Criteria Used to Make the No Significant Hazards Consideration Determination

The NRC is undoubtedly aware of the strong similarity between the criteria to
be used to make the no significant hazards consideration determination with the
criteria of 50.59 which define the tests associated with making the unreviewed
safety question determination. While we offer no explicit comments on the

(13) W. G. Counsil letter to the Secretary of the Commission dated, May 28,
1982, Proposed Rule, Technical Specifications for Nuclear Power Reactors.
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actual criteria (vs. their interpretation) for making the former determination,
the interim final rule has raised an important question regarding the
interpretation of the criteria in 50.59.

The most important difference between the two sets of criteria relates to the
absence of the word "significant” in either 50.5%(a)(2)(i) or 50.59 (a)(2)(iii). When
interpreted literally, the absence of the word significant resuits in an extremely
rigid set of criteria which unjustifiably complicates the process of implementing
changes to facility design or procedures.

To illustrate this point, the following examples are presented. The legal limit on
site boundary dose for a certain accident may be 300 rem. The licensing basis
analysis for this event may have a dose consequence of 0.001 rem, many orders
of magnitude below the regulatory limit. A design change may result in a
doubling of the calculated dose, which constitutes an "increase in the
consequences of a previously analyzed accident”. This situation could result in a
positive unreviewed safety question determination, when in fact this safety
significance of the change is trivial. One example of such a change concerns the
transition from manual to automatic initiation of auxiliary feedwater systems
for PWR's.

Similarly, the probability of a given accident resulting in a core melt may be
10-7, several orders of magnitude below the proposed safety goal. A plant
design change may increase this probability by a factor of 2, yet not have any
significant impact on the overall probability of core melt for the facility. It is
our view that this situation should not result in a positive unreviewed safety
question determination, yet a literal interpretation of the currently phrased
50.59 has this effect.

The criteria of 50.59 can be interpreted a number of ways, and cur review has
revealed that little if any relevant guidance from the NRC exists in this regard.
Consequently, we believe that the most appropriate action is to formally amend
the first and third criteria as follows:

o If the probability of occurence where the consequences of an accident or
malfunction of equipment important to safety previously evaluated in the
safety analysis report may be significantly increased,

o If the margin of safety as defined in the basis for any technical
specification is significantly reduced.

We believe these changes would streamline the process by eliminating ambigwty
and reducing the number of positive unreviewed safety question determinations
and consequently reducing the volume of paperwork required, yet nuclear safety
considerations would not be compromised. These changes would clearly place
the responsibility for nuclear safety where it belongs, in the hands of licensees.

We intend to discuss this recommendation with members of the Staff and, if
appropriate, file a petition for rulemaking to accomplish this objective.
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Looking at the license amendment situation from a more global perspective, it
has become eminently clear that far too many license amendments are being
processed using increasing complex procedures. Several independent
alternatives, or a combination of them, should be pursued to alleviate this
situation. One alternative identified above is to relax the criteria governing
what constitutes an unreviewed safety question. A second approach is
conceptually identified in the proposed rulemaking on Technical Specifications,
involving the creation of a bi-level system of specifications. A third alternative
would be to establish a system whereby many of the provisions currently
contained in the Technical Specifications could be amended by the licensee
without explicit prior NRC approval. The common theme behind each of these
alternatives is a reduction in the paper pushed to implement plant changes and
license amendments with an equivalent or improved asswance of nuclear safety.
The objective is to clearly articulate that licensees have the responsibility for
plant safety, and the NRC functions in an audit-only role whenever possible. We
suggest that these possibilities be explored further to bring the optimum solution
to fruition.

Interpretation of Criteria Used to Make the No Signification Hazards
Consideration Determination

The pivotal word in three criteria used to make the no significant hazards
consideration determination is the word "significant”". Obviously this word can
connote different meanings to different people. We believe that licensees are
best qualified to interpret this term in the context of their own amendment
requests, and consequently the Commission should avoid publishing rigid
"guidance" documents in this regard. We are currently preparing a guidance
document for our use internally, and its purpose will be to ensure company-wide
consistency without prescribing a cookbook approach.

For example, it is inappropriate to specify a percentage change above which the
change becomes "significant” in all circumstances. When the safety margin is
three orders of magnitude, a ten percent reduction is clearly not significant.
When the safety margin is fifteen percent, a comparable percentage reduction
may in fact be significant. The cummulative effects of successive changes to
one system must also be considered, and not merely the individual change which
is being subjected to review at any given time.

In addition, our guidance document will provide information regarding the
"design basis envelope" for our facilities. Our accident probability or
consequence determinations will be limited to our design basis requirements and
other credible scenarios and not to all hypotheses of third-party reviewers.



Conclusion

We appreciate the opportunity to provide our comments on these interim final
rules, and are available to provide further clarification if desired by the Staff.

Very truly yours,

)
V. //// /{’a rod

. G. Counsil
Senior Vice President
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TO RECIPIENTS OF COMMENTS ON PR-50 (48 FR 14864) - STANDARDS
FOR DETERMINING WHETHER LICENSE AMENDMENTS INVOLVE NO SIGNIFICANT
HAZARDS CONSIDERATIONS

You have received two (2) comments marked No. 18. Please amend

the latter from CP&L (S.F. Flynn) to Comment No. 18A.

Docketing and Service Branch
Office of the Secretary of the
Commission

6/13/83
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General Offices o Selden Street, Berlin, Connecticu

T COMMECTICLT 0N AND ROWER COMP AT PO BOX 270
WESTE WASBACHUSETTS ELECTRGC COMPANY HARTFORD, CONNECTICUT 061410270
L TORE WATER SOWER COMS ANY . (203) 666-6911

April 25, 198}

Docket Nos. 0-213
50-245

50-336
BI0763

Mr. D. G. Eisenhut, Director

Division of Licensing

Office of Nuclear Reactor Regulation
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Haddam Neck Plant
Millstone Nuclear Power Station, Unit Nos. | & 2
Public Law 97-415

Gentlemen:

On April 6, 1983, the NRC promuigated two interim final rules in accordance
with the requirements of Public Law 97-415. These regulations imposed
additional requirements governing preparation and issuance of license
amendments. In accordance with the Federal Register Notice associated with
these requirements, we intend to provide the detailed comments on or before
May 6, 1983. However, we believe that one issue merits considerable attention
on the part of you and your Staff at this time, and the purpose of this letter is to
bring this matter to your attention.

These new regulations require a determination regarding the no significant
hazards consideration on the part of both licensees and the NRC, require
interaction with the affected State, and the opportunity for public comment on
all proposed amendments. Especially during the initial stages of implementation
of these new rules, we perceive that there will be considerable confusion on the
part of both the NRC Staff and the States. While this coniusion is not a cause
for concern regarding amendments of a non-emergency nature, we foresee major
difficulties developing concerning amendments which are required to be issued
on an expedited basis.

While there clearly is no substitute for gaining experience with these new AOO'
procedures, prudence dictates that procedures outlining the steps to be taken by
the various Staff members involved should be developed and issued. It is our
sincere hope that if the Northeast Utilities organization is in need of an
amendment on an expedited basis after May 6, 1983, that our assigned project
managers will be familiar with the steps to be taken to insure its issuance in a
timely fasion. We see no safety benefit being derived by delaying plant
operation because of procedura! issues rather than safety issues. We are
therefore encouraging the NRC to take steps now to minimize the potential for
this situation developing. Such measures would likely include the preparation

05000213
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of internal procedures identifying specific additional steps to be taken upon by
NRC personnel upon receipt of an amendment request of an emergency or
exigent nature.

Very truly yours,

NORTHEAST NUCLEAR ENERGY COMPANY
CONNECTICUT YANKEE ATOMIC POWER COMPANY

. G. Counsi
Senior Vice President



Carolina Power & Light Company

POST OFFICE BOX 1551 ({PA

Raleigh, North Carolina 27602

LEGAL DEPARTMENT
Writer's Direct Dial Number
919)83% - _1707
Telecopier
(919) 836-7678 May 16, 1983

Mr. Samuel J. Chilk

Secretary

U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Chilk:

Enclosed for the Commission's consideration are the comments
of Carolina Power & Light Company (CP&L) on the interim final
rules implementing Section 12 of the NRC Authorization Act pub-
lished at 48 Fed. Reg. 14864 and 14873 on April 6, 1983.

CP:L requested and received an extension of time until
Monday, May 16, 1983 within which to file these comments from
Mr. Scott Stuckey, Chief, Docketing and Service Branch., CP&L
very much appreciates the granting of the extension and the
opportunity to submit the enclosed comments.

Sinserely,

Al L e

_~~ Samantha Francis Flynn
Associate Ceneral Counsel

SFF/dlt
cc: Thomas F. Dorian, Esquire
Office of the iixecutive Legal Director

U. S. Nuclear Regulatory Commission
Washington, D.C. 20555
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Atomic Industrial Forum, Inc. c

7101 Wisconsin Avenue hange required 'V
ton, D C. 20014 postal regulations:

Telephone (301) 654-9260 7101 Wisconsin Avenue

TWX 7108249602 ATOMIC FOR DC ] Bethesda. Maryland 20814

JERET HUMBER

SROPOSED RULE P R'lzlﬁa
Secretary (wg/#26

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attention: Docketing and Service Branch

Re: Significant Hazards and Temporary Operating License
Rule?akings (48 F.R. 14864-80, 14926-33, April 6,
1983).

Dear Mr. Chilk:

"he Atomic Industrial Forum appreciates the opportunity to ccor-
ment on the Commission's Federal Register notices of April 6,
1983, concerning implementation of Public Law 97-415. Our com-
ments have been prepared in consultation with a number of mem-
bers of the AIF Lawyers Committee. In general, we support these
proposals with the caution noted below.

Procedures for Notice and State Consultation

These interim final rules implement Public Law 97-415 with
respect to the procedures for Commission decisions on amendments
to operating licenses. The Commission has noted that the vast
majority of these amendments are routine in nature and that
approximately 98% of its past amendment actions have involved no
significant hazards considerations. (SECY-83-16A, Regulatory
Analysis, p.4).

As a result of these interim rules, no action will be taken on
any operating license amendment (except in an emergency or exi-
gent situation) until the staff has made a proposed determina-
tion and a 30-day comment period expires. (See new Section
50.91(a)(2)). While the content of these rules and their com-
plexity appear to be generally consistent with the statute, we
are concerned about the potential for delay, a potential which

M

¢

Acknowledzed by card = 3
s B



Secretary -2~ May 6, 1983

the Commission has already recognized.® We urge the Commis-
sion to manage the notice and consultation process so as to
minimize the potential for unnecessary delays in granting
license amendments.

Temporary Operating Licenses (TOLs)

These progosed rules implement that portion of Public Law 97-415
which authorizes the Commission to issue a temporary operating
license (fuel loading, low-power operatior and testingg prior to
the completion of a contested operating license hearing. We
support the Commission's effort to "de-formalize" its licensing
groceedings by not applying the ex parte rule to TOLs. We

elieve that sound decisionmaking on complex technical issues
requires that the Commission have direct access to the expertise
o7 its staff, and in this regard the ex parte rule acts as 2
zzrrier to such access. We expect to'?ige more detailed coum-
ments on this issue in response to the future rulemaking actions
resulting from the work of the Commission's Regulatory Reform
Task Force.

Thank you for the opportunity to provide these comments.

Very truly yours,

Wt oy

*nUnder the new rule, all preliminary determinations would
require some evaluation to serve as the basis for the notice
which advises the public of our proposed determination. Experi-
ence (in earlier years) with the preparation and approval pro-
cess for such determinations has shown that they can be both
difficult to prepare and time-consuming, requiring both manage-
ment and legal review." (SECY-83-16A, Regulatory Analysis, .p.4).
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ROCKEFELLER PLAZA
ALBANY, NEW YORK 12223

WILLIAM D. COTTER. ACTING COMMISSIONER

May 16, 1983

Dear Mr. Secretary:

The Agencies of the State of New York have reviewed the proposed
amendments to 10 CFR Parts 2 and 50 on significant hazards consider-
ations and on State notice and consultation. We support the adoption
of these proposals with consideration given to the comments presented
below. The flexibility given to the NRC under these regulations
should prevent unnecessary shutdowns or deratings of nuclear power
plants while still protecting the public health and safety.

The new requirement for a nuclear power reactor licensee to formally
and directly notify the State in which the reactor is located that
the operator is requesting a: imendment to their license at last
recognizes the important and potential impacts on State resources of
such large nuclear operations. The regulations give the State no
more authority in regulating the operation of the reactor than it had
in the past, but they serv2 notice on the reactor operator that the
State is an interested party in all nuclear operations within the
State.

We are concerned with the free use of the word "significant." There

is no definition of what this means and its interpretation will be
quite different by different groups. Even many of the examples used
to demonstrate it use the same term and hence do not serve to clarify
the intent. While it is very difficult to be precise in these matters,
this lack may lead to court challences in cases where opponents believe
something is significant and NRC believes it's insignificant. We
suggest that there should be some mechanism for resolving disputes
between staff, the State, or other parties over whether there is or

is not a significant hazard consideration.

We also believe the State and public should be able to have a say
where a change has an environmental impact. While the regulation says
that the "Commission will be particularly sensitive" to such impacts,
it does not provide for any State or public input on them prior to
issuance of the amendment.



Dear Mr. Secretary:
Page 2

Thank you for the opportunity to comment on these regulations.

Cordially,

.
) be
William D. Cotter °
Acting Commissioner

WDC/JDD/ds
Secretary of the Commission
U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

ATTN: Docketing and Service Branch
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DL OPERATING PROCEDURE 228
REVISED PROCEDURES FOR PROCESSING LICENSE AMENDMENTS FOR POWER REACTORS

AND TESTING FACILITIES (THE “SHOLLY" LEGISLATION) - NO SIGNIFICANT HAZARDS
CONSIDERATION, NOTICING AND STATE CONSULTATION

I. “oplicability

This procedure applies to amendments to operating licenses for
power reactors and testing facilities.

11. Effective Date

These procedures must be applied to amendment requests dated
May 6, 1983 and thereafter.

Amendment requests dated prior to this date will be noticed under
r~ase new procedures; however, unless in specific circumstances
i+ has been deemed desirable to request licensees to submit their
analyses about no significant hazards considerations, they will
not be required to submit such analyses. Also, licensees need
not sead a copy to the State, This should be done by the project
manaqer.

I11. Background

Public Law 97-815 (signed January 4, 1983) amended section 189,
“Hearinas and Judicial Review," of the Atomic Eneray Act of 1554,

as amended (the Act). Tne origin of the legislation is ajequately
explained in Attachments 1 and 2 (copies of Federal Register notices
of two NRC interim final rules, both effective as of May 6, 1983).

The exact text of the amendment to section 189 of the Act is presented
on page 10 of Attachment 1.

In summary, the legislation applies to license amendments

involving no significant hazards considerations. It authorizes

NRC to issue and make immediately effective any amendment to an
operating license upon a determination by NRC that such an amend-
ment involves no significant hazards consideration. The amendment
may be issued and made effective even if a hearing nas been requasted.
If a hearing is held, it would be held after the amendment is issued.

CONTACT:
C. Trammell

Pé’ M9-27389

—$3553303—

(2%¢




The legislation also requires NRC to:

o Publish a notice in the Federal Register at least every
thirty days listing all amendments issued or proposed to
be issued under the "no significant hazards consideration”
authority.

o Publish requlations within 90 days establishing:

(a) standards for detemining whether an amendment
to an operating license involves no siagnificant
hazards consideration, and

(b) criteria for providing or, in emergency situations,
dispensing with prior notice and reasonable oppor-
tunity for public comment on any "no significant
hazards consideration” determination, which criteria
shall take into account the exigency of the need
for the amendment involved, and

(c) procedures for consultation on any such determina-
tion with the State in which the facility is located.

The authority to issue (and make immediately effective) amendments

to operating licenses involving no significant hazards consideration
takes effect when NRC has published effective regulations implementing
the above. The interim final rules shown in Attachments 1 and 2 are the
required requlations. As explained before, these are effective on

May 6, 1982, Therefore, the "Sholly" authority also takes effect on
this date,

IV, Discussion

The implementing requlations involve substantial revisions to our
procedures for processing license amendment requests. State consul-
tation, notice of amendment requests for public comment about no
significant hazards considerations, notice of all amendment requests
for a hearing, and the monthly system of Federal Register notices

are all new aspects of the new regulations. Our current procedures
for making a determination as to no significant hazards consideration
are also substantially revised.

An abbreviated flow chart is presented in Attachment 3 which shows
the various paths an amendment request can take depending on the
circumstances. This is discussed in detail in the procedure which
follows. The flow chart is an integral part of this procedure.

Since this DLOP is based on the attached interim final rules which
have also been published for a 30-day public comment period, it is
possible that further changes in these rules will be made. This,
in turn, may require revision to these procedures.




The actual interim final rules appear in Attachment 1, pp. 28-34,

and Attachment 2, pp. 33-36. These rules and the Supplementary
Information for each will be referred to throughout this procedure.
For brevity, “NSHC" will be used for no significant hazards consider-
ations; "SHC" will be used for significant hazards consideration.

General

This section contains a general discussion of the procedures for (1)
determinations as to NSHC, (b) the monthly system of Federal Register
notices, and (c) State consultation. The specific application of
each of these elements is shown in the flow diagram (Attachment 3)
?nd)the detailed procedures which are presented in the next section
VI -

The flow diagram ant associated elements of this procedure show
the mechanical, precedural steps leading to issuance of an amend-
ment. OSuch issuance 1s, of course, not automatic, and is dependent
upon acceptable safety, environmental, or anti-trust findings in
accordance with normal review procedures established elsewhere.

The amendment actually issued may be substantially different from
that requested, or the amendment request may be denied. I[f denied,
a notice of denifal is required where a notice of receipt has pre-
viously been published. See 10 CFR 2.108(b). This step is not
shown on Attachment 3 nor explicitly described under the noticing
procedures described below.

1. No Significant Hazards Consideration Determination

(a) This determination is based on the standards contained in
new 50.92 quoted below (50.92(a) is not new, but is the
old 50,91):

§50.92 Issuance of amendment.

(a) In determining whether an amendment to a license
or construction permit will be issued to the
app'icant, the Commission will be quided by the
considerations which govern the issuance of
initial licenses or construction permits to
the extent applicable and appropriate. If
the application involves the material alteration
of a licensed facility, a construction permit
will be issued prior to the issuance of the amend-
ment to the license. [f the amendment involves a
sianificant hazards consideration, the Commission
will qive notice of its proposed action pursuant
to §2.105 of this chapter before acting thereon.
The notice will be issued as soon as practicable
after the application has been docketed.



(b)

(b) The Commission will be particularly sensitive to
a license amendment request that involves irrevers-
ible consequences (such as one that, for example,
permits a significant increase in the amount of
effluents or radiation emitted by a nuclear power
plant).

(c) The Commission may make a final determination,
pursuant to the procedures in §50,91, that a proposed
amendment to an operating license for a facility
licensed under §50.21(b) or §50.22 or for a testing
facility involves no significant hazards considerations,
if operation of the facility in accordance with the
proposed amendment would not:

(1) Involve a significant increase in the probability
or consequences of an accident previously
evaluated; or

(2) Create the possibility of a new or different
kind of accident from any accident previously
evaluated; or

(3) Involve a significant reduction in a margin of
safety.

A full discussion of these standards is contained in Attach-
ment 2.

Standards 50.92(c)(1) and (3) are essentially identical
to those used by DL for years. Standard 50.92(c)(2) was
procedurely adopted by DL on June 1, 1982, Therefore,
none of these standards is new, except that they are

now requlations.

50.92(b) states that NRC will be particularly sensitive
to a license amendment request that involves irreversible
consequences. The intent here is to be sensitive to such
issues in deciding the NSHC issue. This is but one of
the factors to be considered in reaching a conclusion.

An amendment authorizing action which is irreversible
does not necessarily involve a SHC. A more complete
discussion of the intent of this provision is presented
in Attachment 2, op. 25-27, for guidance. Note that
50.92(b) contains an example of an amendment involving
irreversible consequences.



(d)

To assist the staff in making both proposed and final

NSHC determinations, Attachment 2 (pp. 27-30) contains

a list of examples of amendments that are likely - and

not likely - to involve SHC. These examples are incor-
porated herein by reference and are to be used by the
staff. These examples supplement the standards and should
simplify the NSHC determination in cases where an amendment
request matches an example, In such a case, the identi-
fication of a "match” will nomally serve to decide the
NSHC issue. The only basis needed is to demonstrate that
a match exists.

However, since these lists are only examples of amendments
likely to involve - or not involve - NSHC, there may be
unusual, specific circumstances surrounding an amendment
request which dictate a conclusion opposite to that shown

by the examples. In such cases, the basis for this conclusion
should be fully described.

The standards in 50.92 always govern. In almost all cases,
however, the examples shown will fit the standards for

a specific amendment reguest. I[f an amendment request
fits none of the examples, NSHC will be determined solely
by the standards.

Most of these examples are essentially identical to those
used for years. Some of the examples of amendments that
are considered likely to involve SHC (Attachment 2, p.
28) have been changed as follows:

o Example (iii). "A significant relaxation in
Timiting conditions for operation not accompanied
by compensatory changes, conditions, or actions
that maintain a commensurate level of safety (such
as allowing a plant to operate at full power during
a period in which one or more safety systems are
not operable).”

The underlined parenthetical phrase has been added. See
Attachmer’ 2, pp. 25-26, for additional discussion of this
item., This is an example of an amendment which involves
irreversible consequences, discussed in (c) above.

o Example (vii). "A change in plant operation designed
to improve safety but which, due to other factors,
in fact allows plant operation with safety margins
significantly reduced from those believed to have
been present when the license was issued.”




This is a new example of an amendment that is likely to
involve SHC. See Attachment 2, p. 18-19 for more 35scusion
of this example.

0 Reracking of Spent Fuel Pools, Deteminations as to
for reracking spent fuel pools will be made on

a case-by-case basis, giving full consideration to
the technical circumstances of the case, using the
standards of 50.92. This is an interim policy in
effect until further notice. The Commission has
directed the staff to prepare a report on this subject
by August 1, 1983, Changes to the above policy may be |
made following Commission review of the report. See
Attachment 2, pp. 23-24, and additional Commissioners'
comments at the end of Attachment 2 for further
discussion of this subject.

(e) Formal written proposed determinations of NSHC or SHC
determinations are now required for each amendment request.

(f) Final NSHC determinations are not required when a full
y notice of opportunity for hearing has been offered
and no request for a hearing has been received.* See
50.91(a)(3).

£ Noticing Procedures

Noticing procedures have been substantially revised. The monthiy
system of Federal Register notices (described below) is new.
There are also several new types of notices. The specific
application of these procedures is shown in the detailed pro-
cedure in Section VI.

(a) The Monthly System of Federal Register Notices

This is established by a revision to section 189 of the
Act (see Attachment 1, p. 10, para. 2(B)). It requires
the NRC to publish in the Federal Register (every thirty
days) notice of all amendments issued or proposed to be
issued (for the period) for which either a proposed or
final determination has been made that the amendment
involves NSHC. Most Notices of Issuance will be included

FThe situation may arise in which a late request for hearing is received
after the 30-day notice period but before the issuance of the amendment.
In such a situation, a final NSHS determination 1s required.




(b)

(c)

in this monthly system, Separate, individual notices of
issuance will not normally be necessary, unless time is
a factor.

The monthly system will also include notices for oppor-
tunity for hearing and public comment on proposed NSHC
determinations in cases where time is not a factor. It

is also used for a notice for opportunity for hearing and
notice of issuance and notice of NSHC in any unusual case
where there was no time for a full 30-day notice of oppor-
tunity for a hearing before issuance and we have deter-
mined that the amendment request involves NSHC. These new
notices are explained below.

The monthly system is not used for amendments involving SHC.
Separate, individual notices of oppcrtunity for hearing and
notices of issuance are used for these, consistent with
past practice.

The monthly FR notice contains 5 distinct types of notices.
See Attachment 7 for a description of these types.

Amendments Involving Sianificant Hazards Considerations

[f an amendment has been determined to involve a SHC, an
individual notice of opportunity for hearing (30-days) is
published, and the amendment must not be issued until

the expiration of the notice period. I[f a hearing is
requested and granted, no amendment may be issued until
authorized at the conclusion of the hearing process. The
SHC determination is final. No public comments as to

the determination are requested or required, no State con-
sultation is required (discussed later), and such notices
and amendments are excluded from the monthly system of
Federal Register notices,

Amendment Requests Involving No Significant Hazards
Considerations

For amendment requests other than (b) above, the NRC

makes a proposed determination of NSHC. Such proposed
determinations are normally published for public comment

in the Federal Register. In the same notice, an opportunity
for hearing (30-days) is offered. The notice may appear

Tn the mongnly system or as an individual notice. If an
individual notice is used (due to time contraints), it

must appear again in the next monthly notice because the
monthly notice must list all amendments involving a

proposed NSHC determination,




(d)

(e)

(f)

Emergency or Exigent Situations

In valid exigent or emerqency circumstances, the prior
notice in (c) above is not issued; however, a post-notice
is issued.

(1) An emergency situation exists when failure to act

in a timely way would result in derating or shutdown
of a nuclear power plant, See 50.91(a)(5). In this
case, the NRC proceeds to make a final NSHC. [f the
final determination is NSHC, the amendment is issued.
The notice would go into the monthly system as a com-
bined notice of fssuance, notice of opportunity for
hearing, and notice of NSHC determmination., (The SE
shoul? address any State comments received regarding
NSHC.

(2) Exigent circumstances exist when a licensee and the
must act quickly and time does not allow a full

30-day notice described in (c) above. In this case,
a press release is used in lieu of the Federa! Register
notice. The press release seeks public comment as to
the proposed NSHC determination, but does not offer
an opportunity for hearing. The noticing procedures
are the same as in (d)(1) above. The SE should address
any public or State comments received.)

Amendment requests (involving proposed NSHC) which have

been fully noticed for 30 days for both a hearing and com-
ments as to NSHC, and for which no hearing has been requested,
will be noticed in the monthly system after issuance. Com-
ments recefved as to NSHC need no response since no hearing
was requested, See 5§50.91(a)(3).

Amendment requests (involving NSHC) which have been noticed
for 30 days for both a hearing and comments as to NSHC
and for which a hearing has been requested will require a
final NSHC finding. If The original proposed NSHC deter-
mination is confirmed, the amendment is issued and an
individual notice of issuance and notice of NSHC is also
Tssued. The purpose of an individual notice is to notify
the ASLB and parties promptly without waiting for the
next monthly FR notice. This notice must, however, be
repeated in the next monthly notice since the monthly
notice will contain a 1ist of all amendments issued
involving NSHC,



vi.

3. State Consuitation

(a)

(b)

(¢}

(d)

(e)

The revision to section 189 of the Act requires NRC to
consult with the State in which tne facility is located
in determining whether an amendment involves NSHC. It
also requires NRC to publish requlations establishing
procedures’ for such consultation,

These requlations are presented in Attachment 1, pp. 33
(50.91(b) and (c)). They are straigntforward and are
not repeated here.

State consultation is not required for proposed amend-
ments for which NRC makes an initial (final) finding
that SHC is involved.

To establish lines of communication for State consulta-
tion, the Office of State Programs has notified each

State governor of these procedures and identified the

NRC project manager for each power reactor. and testing
facility in each State. NRR has issued Generic Letter
83-19 to each licensee notifying it of the appropriate
State official designated to receive a copy of each amend-
ment request. Finally, each project manager has been
notified of the designated State contact by receiving a
copy of the generic letter.

Project Managers should exercise these new communication
lines prior to actual need.

Detailed Procedure

The procedural steps and details which follow are hased on the Flow
Niagram of Attachment 3, Paragraph numbers below correspond to iden-
tically numbered boxes on Attachment 3,

1. Application for Amendment

(a)

A'en a licensee (power reactor or testing facility) applies
for an 'mendment to its operating license, it must now
provide to NRC its analysis about the issue of no signifi-
cant hazards consideration, See 50.91(a)(1). The purpose
of this analysis is to assist the staff in its determination.
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(b) The licensee must provide a copy of its application to the

(c)

(d)

State in which the facility is located, including its analysis
about the issue of NSHC, The application must indicate that
this has been done. See 50.91(b)(1). This is the first

step in State consultation, discussed later.

[f an emergency situation exists such that failure of

NRC to act on the amendment request in a timely way would
result in derating or shutdown of the facility, the amend-
ment request must also explain why this emergency situation
occurred and why the licensee could not avoid this situation.
See 50.91(a)(5). This information will be evaluated and,

if valid, certain noticing procedures may be bypassed
(discussed later) and the amendment issued more rapidly
provided the amendment has been determined to involve NSHC.

[f exigent circumstances exist, short of an emergency, where
a licensee and NRC must act quickly such that time does not
allow NRC to follow its normmal noticing procedures (discussed
later), the application should include an explaration about
the reason for the exigency and why the licensee cannot

avoid it., See 50.91(a)(6). Similar to (c) above, this
information will be evaluated by NRC to see if abbreviated
noticing procedures are justified (discussed later). Again
the amendment can be issued more rapidly, provided that the
amendment involves NSHC.

Initial No Significant Hazards Consideration Determination

(a)

(b)

Upon receipt of an amendment application, the first step
is to make a determination as to NSHC. Attachment 4 is
provided for that purpose; it documents the determina-
tion, its basis, and the approvals. It should be retained
by the project manager, and a copy placed in the branch
file.

The NSHC determination is made based on the standards,
examples and quidance contained in Section V above
(para. 1). The licensee's discussion of NSHC should
also be reviewed. If found to be a sound assessment,
its conclusions may be adopted. [f the licensee's NSHC
discussion is not accepted, the same conclusion may be
reached for different reasons. Alternatively, an
opposite conclusion may be reached.



{c) The Initial Notice Action (SHC)

If a conclusion is reached that an amendment request
involves SHC, that decision is a final determination.

A 30-day notice of opportunity for a prior hearing is
required. See Attachment 5 for an example of such a
notice. The rest of the steps after the issuance of such
a notice is shown in Attachment 3 (top-right) and is self-
explanatory. A sample individual notice of issuance is
shown in Attachment 6,

3. The Initial Notice Action (Proposed NSHC)

{a) In addition to the initial notice in para. 2(c) immediately
above, there are five other possible types of initial"
noticing actions (all five are those for which a proposed
NSHC determination has been made). These are:

- input to monthly FR notice

- individual FR notice (2 sources)

- local media notice (press release)
- no notice at all

These are shown in the flow diagram (Attachment 3) and
are described below. They are also shown in Attachment 4,

(b) If time is not a factor, such that the initial notice
can be placed in the monthly system of FR notices
without impacting needed schedules, that should be done.
Most amendment requests are in this category. See
Attachment 7 for a sample monthly FR notice ana see
Attachment 8 for sample input to the monthly FR notice
system for this notice type. Attachment 8 is a memo-
randum, Branch Chief to Branch Chief, with the needed
input elements. The input, when placed in the monthly
FR notice, becomes a notice of opportunity for hearing
(not necessarily a prior hearing) combined with a notice
of the proposed NS etermination and request for public
comments as to this proposad determination (30 days).

(¢c) If time is a factor such that time does not allow waiting
for the next monthly FR notice, or it is otherwise undesir-
able (work schedules, etc.) to wait, an individual notice

(same notice content as (b) above) is issued [Attachment 9a).
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Project managers should allow 40 calendar days* from the
date the Branch Chief signs the notice until expiration of
the notice period (full 30 days) in figuring the date the
amendment can he issued with full 30 days notice. I[f this
period of time (40 days) does not allow a full 30 days
hefore the amendment is actually needed, an exigent or
emergency circumstance may exist (discussed below). See
Secfion 6. para. 2(d) for definiticns. Though the notice
period is closed 30 days after publication, the individual
notice is repeated for completeness in the monthly FR notice
(Attachment 7). Sample input is shown in Attachment

9b.

(d) If a valid exigent circumstance exists, a press release
is used instead. The validity of the exigency is evaluated
on Attachment 4, Attachment 10, which should be sent by
telecggx. is a sample press release and memorandum requesting
ts release to the press by the Regional Public Affairs
Officer. Normally, the time interval from signature by
the 3ranch Chief until the close of the the comment period
should be 15 calendar days or more. In unusual cases,
it can be less. However, since it takes five calendar days
for the announcement to be printed, the interval should
not be shortened below 10 calendar days. Comments are
received from the public via collect telephone call to
the appropriate Branch Chief, The Branch Chief must document
such calls, since comments are later evaluated (discussed
later). A copy of the press release is also sent to the
State for consultation purposes.

An advance copy of the application is sent to the LPDR,

(e) The content of the notices and press release above should
be reasonably calculated to allow the public an opportunity
to formulate and submit reascned comments.

In this regard, the description of the amendment must
explain not only its effect (as in past practice) but the
gist of the license or technical specification changes

*Hased on a sample of 46 FR notices, the average time from signature of Branch
Chief to publication is 8.8 calendar days. Ten days exceeds this sample average
only slightly. The statistical upper tolerance limit for 90%/90% is 16 days;
the 95%/95% tolerance limit is 18 days (this means that {f you allow 18 days,
you are 95% confident that 95% of notices will be published in 18 days). This
period can be reduced substantially by personal handling. The minimum time
would be seven days in this case.
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involved as well. The following is an example of the
tyne of detail required (reload application):

"The amendment would permit operation with new X brand
fuel containina aluminium clad fuel elements in addition
to the Y brand fuel with stainless steel cladding used
during cycle Z. This requires numerical changes in the
safety limit on peak clad temperature and in numerous
limiting conditions for operatinn including peak heat
generation rate, peaking factor and reactivity insertion
rates because of the different chemical and neutronic
characteristics of the clad material. The amendment
is supported by a change in computation methods for
departure from nucleate boiling ratio (DNBR) which also
requires certain changes in technical specifications
to change how heat-transfer-related limiting conditions
for operation including are measured and
computed”.

In addition, the notice must explain the basis for the
proposed determination of no significant hazards considera-
tion. The basis statement should refer to the examples
contained in the Supplementary Information of the rule
(Attachment 1, pp. 27-30). For a reload, a decision such
as that set forth below should be presented:

“The Commission has provided guidance concerning the
application of these standards by providing certain
examples (48 FR 14871). One of the examples of actions
involving no significant hazards considerations relates
to reload amendments involving no fuel assemblies signi-
ficantly different than those previously found accept-
anble at the facility in aquestion. While the fuel assem-
Slies involved in this application are significantly
different in clad composition from those previously
reviewed for this facility, nevertheless, the staff
proposes to determine that the application does not
involve a significant hazard since
(reason taken from Attachment 4, Inftial NSHC Determin-
ation and Noticing Action form)".

(f) 1If a valid emergency exists and time does not allow a press
release, no prior notice of any type is issued.
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(g) If the emergency or exigent circumstances stated by the
licensee are Jetermined to be invalid (as documented on
Attachment 4), an individual notice of opportunity for
nhearing and request for public comments as to the
proposed NSHC determination (Attachment 9a) is issued
and repeated in the next monthly FR notice (Attachment 9b),
The expedited features of para. (d) and (e) above are not
used, See 50.91(a)(5) and (6). The licensee receives a
letter of explanation and a copy of the individual notice.

4, Action Following 30-Day Notice of Opportunity for Hearing and Comments
as to Proposed N etermination

(a) If the 30-day notice period has expired with no hearing
requested, the amendment may be issued.* The notice of
issuance appears in the monthly FR notice (Attachment 7).

A sample input for the monthly FR notice is shown in Attach-
ment 11, Since no hearing was requested, no final NSHC
determination is made. Where appropriate, the notice alse
states that comments were received. (No response to comments
is necessary in the absence of a hearing request.)

(b) If a hearing has been requested, a final NSHC must be made.
This determination must consider and evaluate any State
or public comments received. The final determination
will establish whether the hearing will be held before
or after issuance of any amendment. This final determina-
tion 1s documerted on Attachment 12,

(c) If the final determination is NSHC, the amendment may be
issued, The SE snould address comments received regarding
NSHC and the final determination, using the information
in Attachment 12, Since petitioners and the ASLB are
waiting for this decision, an individual notice of
issuance and notice of final NSHC determination (Attach-
ment 13) is issued (copy to ASLB, to parties or petitioners;
and to State). The information contafned in this notice
must also appear in the next monthly FRN (Attachment 7).
Branch Chief input for the monthly FRC is shown in Attach-
ment 14,

*The situation may arise in which a late request for hearing is received
after the 30-day notice period but before the issuance of the amendment.
In such a situation, a final NSHS determination is required.



5.

(d) If the outcome of the final NSHC determination is that
SHC is involved, any hearing held would take place before
any issuance of an amendment. The final determination
(based on Attachment 12) is sent to the Licensing Eoard,
parties or petitioners, and the State. Following any
hearing, any amendment issued would be noticed in the FR
with an individual notice of issuance alono the lines of
Attachment 6, but tailored to the specific circumstances
of the proceeding.

Action in the Event of Exigent or Emergency Circumstances

(a) In this case, no opportunity for a hearing has been
of fered, but there may have been State comments and
perhaps public comments on the proposed NSHC determination.
Therefore, a final NSHC determination (Attachment 12)
is required.

(b) If the final determination is that SHC is involved, a
full 30-day notice of opportunity for a prior hearing
is published, and the procedures of para. 2(c) above
followed.

{c) If the proposed NSHC determination is affirmed as final,
the amendment may be issued. The SE should address any
comments received regarding NSHC and the final determi-
nation, using the information in Attachment 12. The
issuance is published in the monthly Federal Register
notice as a combined notice of issuance, notice of oppor-
tunity for hearing (a post-hearing), and notice of final
NSHC determination (Attachment 7). Sample Branch Chief
input for the monthly Federal keqister Notice is shown
in Attachment 15,

VIil. Coordination

1.

Until further notice, the responsibility for issuing the
monthly FR notices will be rotated between branches, in the
following sequence:

Branch Date Monthly FR Notice to be signed by Branch Chief
OrRB-3 May 24, 1983 June 14, 1983 July 12, 1983
ORB-4 Auqust 16, 1983 September 13, 1983 October 18, 1983
OR8-5 November 15, 1983 December 13, 1983 January 17, 1984
ORB-1 February 14, 1984 March 13, 1984 April 17, 1984
ORrRB-2 May 15, 1984 June 12, 1984 July 17, 1984
LB-2 August 14, 1984 September 18, 1984 October 16, 1984

LB-3 November 13, 1984 ODecember 18, 1984



2.

These dates are designed to normally allow publication on the
following Wednesday.

0ELD concurrence for the monthly FR Notice is not required, since it
has concurred with this orocedure and each individual noticing action
on Attachment 4,

Branch Chief inputs to the menthly FR notice system will be accepted
up to the last working day before the scheduled date for signature
(COB, Monday).

Two months before the scheduled issuance of a new operating license
to a power reactor or testing facility, the responsible Branch Chief
shall notify the Office of State Programs. The purpose of the ncti-
fication 1s to ensure that the State is advised of State consultation
procedures and associated contacts (project manager and State official).

‘Zﬁam@@ -

Eisenhut, Director
Division of Licensing

Attachments:
See next page
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Attachments

1.
2.

3.

9a.

9.
10.
1.
12,
13.

14,

15.

Interim Final Rule - Notice and State Consultation

Interim Final Rule - Standards for Determining Whether License
Amendments Involve No Significant Hazards Considerations

Flow Diagram - State Consultation, Noticing and No Significant
Hazards Consideration Procedures

Initial No Significant Hazards Consideration Determination and Noticing
Action (Form)

Sample Individual FR Notice of Opportunity for Prior Hearing
Sample Individual Notice of Issuance of Amendment

Sample Monthly FR Netice

Sample Memorandum Requesting Input into Monthly FR Notice

Sample Individual FR Notice of Proposed No Significant Hazards
Consideration Determination and Opportunity for Hearing

Sample Memorandum Requesting Input into Monthly FR Notice

Sample Memorandum to Regional Public Affairs Officer and Press Release
Sample Memorandum Requesting Input into Monthly FR Notice

Final NSHC Cetermination (Form)

Sample Individual Notice of Issuance of Amendment and Final Determination
of NSHC

Sample Memorandaum Requesting Input into Monthly FR Notice

Sample Memorandum Requesting Input into Monthly FR Notice
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Attachment |
DLOP-228

77590-01)

NUCLEAR RESULATORY CCMMISSION
10 C.F.R. Parts 2 ang 5C

Notice ana State Corsultatisn

AGENCY: Nuclear Regulatory commission,

ACTION: Intarim finmal rule.,

SUMMARY: Pursuant %o Public Law $7-415, NRC s amending its regulations

(1) to provide procedures under which normally it would give prior notice

of opporsunity for a hearing on applications it receives to amend cperating
licenses for nuclear power reactors anc testing facilities (research reactors
are not covered) and prior notice and reascnable opportunity for sublic
comment on Jragosed determinaticns asout whether these amencments fnvoive ne
significant hazards cansiceraticne, (2) to specify criteria “or dissensing
with such prior motice and reascradle cpgortunity for sudlic corment in
emergency situaticns, and (3) to furmish procedures for consultation cn any
such determinaticns with the State in which the facility involved {5 located.
These procedures will normally provide the publfc and the States with prior
notice of NRC's determinaticns involving no significant hazards consticerations

and with an cpportunity %0 comment on its actions.



SEFECTIVE CATE: The Cormission invites comments on this interim

#inal rule by MAY § 1583 . Comments received after this date
will be considered if it is pnctf.cﬂ t3 40 s¢, byt assurance of
cansideration cannot be given except as to comments recaived on or before

this date.

ACCRESSES: Written comments should be sent o the Secretary cf the
commissicn, U.S. Nuclear Regulatory Commissicn, Wasnington, 0.C. 20855,
Atsentian: Docketing and Service Branch. Copies cf comments received on
the amendments as well as on the Roguhtory.Annys‘.s propesed in
connection with the amendments may be examined in the Commission's Public

Document Room at 1717 H Street, N.W., Washingten, 2.C,

FOR FURTHER INFORMATION CONTACT: Thomas 7. Corian, £sg., Office of the
Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington,
0.C. 20835, Telephone: (301) 492-8630.

SUPPLEMENTARY INFORMATION:

INTRODUCTION
Public Law 97-415, signed on January &, 1983, among other things, dfrects
NRC to nromulgate regulations which establish (a) standards for determining

whether an amendment %0 an operating license {nvolves no significant hazards
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NRC must hold a pricr hearing Sefore an amencment to an cperating license

for a nuclear power plant can become effective, if there has Deen a

request for hearing (or an expression of intarest ‘n the subject matter

of the propcsed amendment which is sufficient to constitute a request for

a hearing). A prior henriﬁg. said the Court, 's required aven when NRC

has made ¥ finding tHat a proposed amencment involves no significant
mazards consideration and has determined to dispensa with prior notice

in she FEDERAL REGISTER. At the reguest of the Commission and the lepart-
=ent of Justice, the Supreme Court agreed to review the Court of Apceals’
interpretation of saction 18%a. of the Act. The Supreme Court has

remanded the case :c the Court of Appeals with instructicons to vacate it if

it is moot and, if it is not, to reccnsider it in lignt of the new legislation.

The Court of Appeals' decisian did not involve and has no effect upen the Commis-
sion's authority to orde- immediately effective amendments, without prior

notice or hearing, when thi pubTic health, safety, or interest SO requires.

See, Administrative Procedure Act,.ﬁ 9(b), 5 U.S.C. § §58(c), sectfon 161

of the Atomic Energy Act, and 10 C.F.R. §§ 2.202(f) ane 2.204. Similarly,

she Court did not alter existing law with regard to the Commission's

sleading requirsments, which are designed to enable the Commission to

detarmine whether a person requesting a hearing ‘s, in fact, an “intarested
person” within the meaning of section 18%a. -- that i3, whether the person

has denonstrattdAstanding and idantified one or more issues to be Titigated.

See, 3PI v. Atomic Energy Commissicn, €02 F.2¢ 424, 428 (D.C. Cir. 1974),

where the Court stated that, "Under its procedural regulaticns 1T is not
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ynreasonable for the Commission to require that the praspective intervencr

first specify the basis for his reguast for a hearing.”

However, the Commission believed that ‘egislaticn was needed %0 change the

result reached by the Court in Sholly because of the 'mplications of the

recuirement that the Commission grant a raguested hearing before {¢ could
issue a license amendment involving no significant hazards censideration.

The Commission belfeves that, si 'ce most reguested Ticansa amendments

invelving no significant hazards consiceration are rcutine in nature,
hearings on such amendments could result in disruction or deiay in the
operations of nuclear power plants and could impose regulatary burdens

upon it and the nuclear incustry that are not related to significant safety

matzers. Subsaquently, on March 11, 1981, the Commissicn.sudmittad

propesed legislation to Congress (introduced as $.312) that would {

expressly authorize it to issue a license amendment before holding a

hearing requested by an interestad serson, when it has made a determination |
' |

that nc significant hazards consideraticon is involved in the amendment.

After the House and Senate conferees considered two similar bills, H.R.2330
and $.1207, they agreed on a unified versigp (see Conf. Rep. No. 97-884,
37¢h Cong. 2d. Sess. (1982)) and passed Public Law §7-415. Specifically,
section 12(a) of that law amends section 18%2. of the Act by adding the
following with respect to license amencments involving no significant

hazards considerations:



(2)(A) Tiie Commission may issue anc¢ make immediately effective
any amenament to an operating license, upcn 2 determination Dy the
Commission that such amencment invcives no significant hazards
consiceration, notwithstanding the pendency before tne Commission
of a request for a hearing from any perscn. Such amencment may De
issued and mace immediately effective in aavance of the holding and
completion of any required hearing. I[n determining under this section
whether such amendment involives no significant hazards consideration,
the Commission shall consult with the State in wnich the facility
involved is located. In all other respects such amencment shall
meet the requirements of this Act. -

(3) The Commission shall periodically (but not less freguently
than once avery thirty days) publish notice of any amencments
issued, or proposed to be issued, as providea in sudparagraph (A).
Sach such notice shall include 2'l amencments issued, or proposed 0
be issued, since the date of publicaticn cf the last such periodic
notice. Such notice shall, with respect %0 each amendment or
sroposed amencment (i) identify the “acility involved; and (i)
provide a brief description of such amendment. Nothing in this
subsection shall be construed %o delay the effective date of any
amendment.

(C) The Commission shall, during the ninety-day pericd
following the effective date of this paragraph, promulgate
requlations establishing (i) standards for determining whether any
amencment to an operating license involves no significant hazards
consideration; (ii) criteria for providing or, in emergency
situations, dispensing with pricr notice and reasonable
opportunity for public comment on any such determinaticn, which
criteriz shall take into account the exigency of the need for the,
amendment invelved; ane (i11) procedures for consultaticn on any
such determination with the State in which the “acility involved fis
Tocated. .

Section 12(b) of that law specifies that:
(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made by subsection (a), to issue and
to make immediately effective any amencment %o an operating Ticense
shall take effect upon the promulgation by the Commission of the
requlations required in such provisions.
Thus, as noted above, the Tegislation authorizes NRC to issue and make
‘immediately effective an amendment to an cperating license upon a
determinaticn that the amendment invelves no significant hazards

cansideraticn, even though NRC has before % 2 request for a hearing from
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an intarestay zerson. At the same time, however, the legislative history
makes it clear that Congress expects NRC to exercise its authority only
in the case of amendments not involving significant safety questions.

Tre Conference Resort states:

The conference agreement maintains the reguirsment of the

current section 18%a. of the Atomic tnergy Act that a hearing on
the license amencdment be held upon the request of any person whose
interest may be affected. The agreement simply authorizes the
Commissicn, in those cases where the amencment involived coses ne
significant hazards consideration, to issue the license amendment
and allow it to take effect before this hearing is held or
completed. The conferees intend that the Commission will use this
authority carefully, applying it oniy to those license amencments
which pose no significant hazards consideration. 1d., at 37.

In this regard, the Senate stressed:

its strong desire tc preserve for the pubiic a meaningful right to
participate in decisions regarding the commercial use of nuclear
power. Thus, the provision goes nct discense with the requirement
for a hearing, and the NRC, i¥ requested [by an interested person],
myust conduct a hearing after the license amencment takes effect.
See S. Rep. No. 97-113, 97th Cong., lst Sess., at 14 (1981).

The public notice crovision was ¢;nﬁained by the Conferencs
Report as- follows:

The conferses ncte that the purpose of requiring prior notice
and an opportunity for public comment before a license amend-
ment may take effect, as provided in subsection (2)(C)(ii) for
all but emergency situations, is to allow at least a minimum
level of citizen input into the threshold guestion of whether
the proposed license amendment involves significant health or
safety issues. While this subsection of the conference agree-
ment preserves for the Commission substantial flexibility to
tailor the notice and comment procedures to the exigency of
the need for the license amendment, the conferees expect the
content, placement and timing of the notice to De reasonably
calculated to allow residents of the area surrounding the
facility an adequate oppertunity to formulate and submit
reasoned comments.



“he requirement in subsection 2(C)(11) that tne Commission
sromulgate criteria for providing or dispensing with pricr
notice and public comment on 2 aroposed detarmination that a
1icense amendment invelves no significant hazards consideraticn
reflacts the conferses' intent.that, wheraver practicable, the
cammission should publish pricr notice of, and provide for
srior public comment on, such 3 propesed determination.

In the context of subsection (2)(C)(i1), the conferees
sngerstand the term “emergency situations" tc enccmpass only
~hgse rare cases in which immediate action is necessary o
srevent the shutdown or derating of an cperating commercial
reactor . . . The Commission's regulatione should insure that
+ng "Emergency situations” exception under section 12 of the
conference agreement will not apply if the licensee has failed
+o apply far the license amendment in a timely fashicn. In
sther words, the licensee should not be able to take agvantage
af the smergency itself. To prevent abuses of this provision,
she conferses expect the Commission 0 independently assess
+ne licansee's reasons for failyre to file an application
sufficiently in advance of the threatened closure or derating
of she facility. Conf. Rep. No. §7-884, 97¢h Cong., 2d Sess.,
at 38 (1982).

z. Neotice for Public Comment and for Opoortunity for 2 Hearing.

=we Commissicn has decided to adopt the notice procedures and criteria
contemplated by the legislaticn with respect to0 determinations about no
significant hazards consideration, .Ig addition it has deciced tc compine
*ne notices for public comment on 10 significant hazards considerations
«ith the notices for opportunity for 2 hearing, thereby, normally sroviding
soth prior notice of opportunity for 2 hearing and prior notice for public
comment of requests it receives 0 amend operating licanses of facilities

descrited in § 50.21(b) or § 50.22 or of testing facilities.

Wish respect %o opportunity for a hearing, the Commissicn would amend
§ 2.105 <o specify that it could normally issue in the FEDERAL REGISTER

3+ least monthly a Tist of "notices a¢ proposed actions” on regquests for
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amendments to cperating licenses. These mcntniy notices woula provige

an opportunity to request a hearing within thirty cays. The Commission
would 2lso retain the option of issuing ingdividual notices, as it sees fit.
1f the Commission coes not receive any request for 2 hearing on an amendment
within the notice period, it would take the proposed action when it has
complated its review and made the necessary findings. I[f it receives such

3 request, it would act under a new § 50.%1, which cescribes the procedures
and criteria the Commission would use %o act on apsclications for amendments
to operating licenses involving no significant hazards considerations. (The
interim final rule on "Standards for Determining whether License Amendments
Involve No Significant Hazards Considerations,” published separately in the

FEJERAL REGISTER, redesignated the present § 50.91 as § 50.92.)

To impiement the main theme of the lagislation, under new § 50.31 the
Commission would compine a notice of opportunity for a hearing with a notice
for public comment on any proposed determination on no significant hazards
consideration. Adaitionally, new § §0.91 would permit the Commission to make
an amencment immediately effective in advance of the helding and compietion of
any required hearing where it has determined that no significant hazards
consideration is invelved. Thus, § 50.91 would build upon amended § 2.1CS,
sroviding details for the system of FEDERAL REGISTER notices. For instance,
exceptions would bé made for emergency situaticns, where no prior notices (for
opportunity for a hearing and for public comment) might be issued, assuming

no significant hazards considerations are involved. In sum, this system would

add 2 "notice for public comment” under § 0.31 <o the present system of “notice



of sroposed action" under §'2.105 ang “notice of issuance” under § 2.1C6.
Under this new system, the Ccmmission would require an applicant requesting an
amendment to its operating license (1) to previde fts appraisal on the fssue
of significant hazards, using the standaras in § 5C.32 and the examples
discussed in the scgarato'éininAL REGISTER neotice, and (2), if it invelves the
emergency or exigency provisions, to acdress the features on"which the

commission must make its findings. (Both zcints will de discussed later.)

When the Commission receives the amendment recuest, 2s described below, it
would first cecide whether there s an emergency or an exigency. [f there

is no emergency, it would then make a preliminary decision, called a "proposed
determination.® about whether the amencment invelves nc significant hazards
consideration -- normally, this would be done Sefore compieticn of the safety
analysis {alsc called safety evaluation). In this determination, it might
accept tne applicant's appraisal in whole or in part or it mignt reject the

applicant's appraisal but,'noniiheiess. reach the same conclusion,

At this stage, if the Commission decides that no significant hazares consideratic
is involved, it could issue an indivicual FEDERAL REGISTER notice or list

~his amendment in its monthly publication in the FEDERAL REGISTER. This

menthly publication would not only 1ist amendment requests recsived for

which the Commission is publishing notice under § 2.105, it would also

provide a reasonable cpoortunity for public comment by Tisting this and all
amendment requests received since the last such monthly notice, and, like

an ingividual notice, (a) providing a brief descripticn of the amencment
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and of the facility invoived, (5, noting the sropesed no significant hazards
consideration determination, (c; soliciting public comment on the

determinaticn, and (d4) providing for a 20-day comment pericd.

while it is awaiting pubiic comment, the Commission would proceed with the
safety amalysis. In ¢his context, the Commission wishes %o note that,
though the substance of the public comments could be litigated in a hearing,
when one is held, neither 1% 10r its Scards will entertain hearing requests
on its actiocns with respect to these ccmments. It believes that this is in
keeping with the legislation which states that public comment canngt delay

the effective date of an amendment.

Afzer the public comment period, the Commission wculd review the comments,
consider the safety analysis, and reach its final decision on the amencment

request. [f it decides that no significant hazards consideration is

invelved, it would sublish an Yndividual "notice of issuance” uncer § 2.106

or publish the noctice of issuaance in its system of menthly FEDERAL REGISTER
notices, and thus close the public record. Note that the Commisison would
not make and publish a final determination on no significant hazards
consideration because such a determination is needed only if a hearing
request is received and the Commission decides to make the amencment
immediately effective and to provide a hearing after issuance rather than

before.




1f it receives a hearing reguest during the comment period and the

Commission has decided that nc significant hazards consideration is

invelved, it would prepare a "final determination” on that issue, make

she requisite safety and public health findings, and proceed to issue the
amendment. The hearing re&ucst would be treated the same way as in

srevious Commission practice, that is, by providing  any requisite hearing
after the amendment has been issued. As explained before, the legislation
sermits the Commission to make an amendment immediately effective, notwith-
standing the pendency before it of a request for a hearing from any person
(even one that meets the provisions for intervention in § 2.714), in advance
of the holding and completion of any required hearing, where it has determined
that no significant hazards ccnsideration is invoived. The Commission wishes
to state in this regard that any gquestion about its staff's determinations on
the issue of significant versus no significant hazards consideration that may
be raisad in any hearing on the amencment will not stay the effective date of

- 0~

the amencment.

“he Commissicn believes that the procedurs just described would be its usual
way cf handling license amendments, because most of these do not fnvolve
emerjency or exigent situations and do not entail a determination that signi- -
#icant hazards consideration is involved. These three situations and other

unusual cnes could arise though.

Returning to the initial receipt of an appiication, if the Comissicn

receives an amendment request and then detarmines that 3 significant hazards
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co.zideration is involved, it would handle this recuest in tne same way it
does now, by issuing an individual notice of proposed action and providing
an opportunity for a hearing under § 2.105. The only change in its present
crocedure would be that it cculd notify the pudblic of the finmal dispositien
of the amendment Sy noting its issuance or genial in the monthly FEDERAL

RECISTER notice instead of in an indivigual nctice.

Another pos.sibﬂity might be that the Commission receives an amendment
request and finds an emergency situation, where failure %o act in a timely
way would result in derating or shutdown cf a nuclear power plant. In this
case, also discussed later in connection with State consultation, it may
proceed to issue the license amendment, if it determines, among other things,
that no significant hazards consideration is invcived. In this circumstance,
the Commission might not necessarily be able to provide for prior notice for
opporsunity for a hearing or for prior notice for pubiic comment and might
therefore use its present pmctdd;;. publishing an in¢ividual notice of
issuance under § 2.106 (which provides an-opportunity for a2 hearing after the
_amnmnt is issued.) Additionally, the Commission's monthly FEDERAL REGISTER
notice system would note the Commission's action on the amencment request and,
thersby, provide an opportunity “or public comment. In connection with emer-
gency requests, the Commission expects its licensees to apply for Hccnu.
amendments in a timely fashion. 1t will decline to dispense with notice and
cm}nt on the no significant hazards consideration determination, if it
determines that the applicant has failed to make a timely application for

the amendment in order %o create the emergency and to take advantage of the
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emergency provision. whenever a threatened closure or cerating ‘s involved,
the Commission expects the applicant %o explain tg it why this emergencCy
situation has cccurred and why the applicant cculd not avoid 1t the
Commission will assess the applicant's reasons for failure to file an

acpiication sufficiently in advance of that event.

§+111 ancther possibility mignt be that the Ccrmission receives an amendment
request and finds an exigency, that is, a situaticn other than an emergency
where swift action is necessary. The legisliation, auoted above, states that
+he Commission should establish criteria which "take into account the exigency
of the need for the amencment." The Conference Report, quoted above, points
out that “the conference agreement oreserves for the Commission substantial
flexibility to tailor the notice and comment procedures %o the exigency of

the neea for the license amencment" and that "the conferses expect the
content, placement and timing of %he notice to be reasonably calculated to
allow residents of the area surrounding the facility an adequate opportunity

+o formulate and submit reasoned comments.”

The Commission believes that extraordinay situaticns may arise, short of an
emergency, where 2 ]icensee and the Commission must act quickly and where time.
does not permit the Commission to publish a FEDERAL REGISTER notice solfciting
pubTic comment or to provide 30 days ordinarily allowed for public comment.

For instance, such a circumstance may arise where a licensee, while shutdown
for a short time, wishes to add some component clearly more reliable than one

presantly installed or wishes to use a different method of testing some system
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an¢ that methad is clearly betigr than cne provided for in its Technical
Specifications. In either case, the licansee may have to regquest an amcndmnni.
and, if the Commission determines, among other things, that no significant
hazards consideration is involved, it may wish to grant the reguest before

the licensee starts the nlant up and the opportunity to imorove the plant s

iost.

In circums .ances such as the twe just described, the Commisison may use media
éthor than che FEDERAL REGISTER, for example, 2 local newspacer published

near the licensee's facility, widely read by the residents in the area
surrounding the facility, to inform the public of the licensee's amendment
request. In these instances, the Commission will provide the public a reason-
able cpportunity to ccmment on the proposed no significant hazards determination.
Ta ensure that the comments are received on time, the Commission may also set
up in such a situation a toll-free hotline, allowing the public to telephcne
their comments to NRC on the amtdgéinf frqucst. It should be noted that this
method of prior notice for public comment -will be in addition toc the routine
notice of the amendment in the monthly FEDERAL REGISTER compilation or to any.
individual notice of hearing that may be published; it will not affeci Lhe
time available to exercise one's opportunity tc request a hearing, though it
may provide that opportunity only after the amendment has been kssued, when
the Commission has determined that no significant hazards consideration is

involved.
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The Commission will use these procedures sparingly and wants to make sure

that its licensees will not take acvantage of these procedures. Therefore,

‘e will use criteria, scmewhat similar to the cnes it will use with respect

to emergency situations, to decice wnether it will shcrten the comment period
and change the type of notice normally provided. Consequently, in connection
with recuests indicating an axigency, the Commission expects its licensees

+o apply for license amendments in a timely fashion. It will not change its
narmal notice and sublic comment oractices where it determines that the licensee
nas failed %o use its best afforts to make 2 timely application for the amend-
ment in crder to create the exigency and to take advantage of the exigency
provisicn. Whenever a licensee wants to use this provision, it will have to
axplain o the Commissicn the reason for the exigency and why the licensee
cannot aveid it; the Commissicn will assess the licensee's reasons for failure
+g file an application sufficiently in advance of its propcsea action or

for its inability to take the actfon at scme iater time.

Ancther different circumstance may.aiso present itself to the Commission. For
instance, it could receive an amendment request with respect 0 which it

finds that it is in the public interest to offer an oppertunity for a prior
hearing. [n this case, it would use its present indivicual notice procedure
and nctify the public about the final dispesition of the amencment in a

notice of issuance or denfal in its monthly FEDERAL REGISTER notice, instead

of in an individual notice.



- Attachment 1
oLOP 228

B

It should also be noted that these procecures oniy apply to license
agplications. The Commission may, under existing §§ 2.202(f) and 2.204,
nake a determination that the public healtn, safety, or interest recuires
it to order an amendment without prior notice for public comment or
opportunity for a hearing. In this case, the Commission would foliow
its present procedure and publish an ingivicual notice cf issuance in
she FEDERAL REGSISTER and provide for ar osportunity for a hearing on the

rder,

This new system would change only the Commission's noticing practices;

it would not alter the Commission's hearing practices. The Commissien

has attempted to provide noticing procedures that are acministratively
simple, involve the lTeast cost, do not entail undue delay, and allow

a reasonable cpportunity fer public comment; nevertheless, they are quits
burdenscme and involve signtficant resocurce ‘mpacts and timing delays for the
Commission and for ‘lkensééi r'eq?uo;tinq amendments. Licensees wouid be
able to recuce these delays, under the proposed procedures, by providing
to the Commission their appraisals on the {ssue of significant hazards.
There might also be cther ways to make the noticing procedures simpler
and to assure that the opportunity for public comment is not curtailed.
The Commission is therefore particularly interested in ccmments addressing

the workability of its proposed noticing procedures.

Finally, with respect to amendment requests received tefore the interim final

rule takes effect, the Commission proposes to keep 1ts present procedures and



not provice notice for public comment on amencments requested on which the

Commission nas not actad Sefore the avfactive cate of the interim final rule.

0. State Consyltation

As notad above, Public Law'97-415 requires the Commission to consult with

the State in which the facility involved is Jocated and %o promuigate regu-
lations which prescribe procedures for such consultation cn a determination
+hat an amencment %5 an cperating licensa invelves ng significant hazards
consideration. The Conference Repert, citec earlfer, stated that the
conferses expect that the procecures for State consultation would include the
following elements:

(1) The State would be notified of a licensee's request
for an amendment;

(2) The State would be advised of the NRC's evaluation of
the amendment request;

(3) The NRC's proposed cetermination on whether the license
amendment involves nc significant hazards consideration would
be discussed with -the State and the NRC's reascns for making
shat determination would be explained to the State;

(4) The NRC would ){stan to and consider any comments
srovided by the State-official designated to consult with
+he NRC; and

(§) The NRC would make 2 good faith attempt <0 consult
with the State prior to issuing the Ticense amencment.

At *he same time, however, the procedures for State consultation
would not:

(1) Give the State a right to veto the proposed NRC
determination;

(2) Give the State a right to a hearing on the NRC
determination before the amendment becomes effective;

(3) Give the State the right to insist upon a postponement
of the NRC determination or issuance of the amendment; or

(4) Alter present provisions of law that reserve to the
NRC exclusive responsibility for setting and enforcing
radiological health and safety requirements for nuclear
power piants.
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In requiring the NRC to exercise good faith n consulting with a

State in determining whether a license amendment involves no

significant hazards ccnsideraticn, the confereses recognize that

a very limited number of truly exceptional cases may arise when

the NRC, despite its gcod faith efferts, cannot contact a responsi-

ble State official for purposes of prior consuitation., Inapility

%0 consult with a responsibie State cfficial foilowing good faith

attempts should not prevent the NRC from making effective a

license amendment involving no significant hazards consigeration,

if the NRC deems it neceassary to avoic the shut-down or derating

of a power plant. Id., at 39.
The Commissicn believes that the iaw anc its legislative history are quite
specific. Accordingly, it proposes to adopt the elements described in the
Conference Report quoted above in those cases where it makes a proposed
determination on no significant hazards consideration. Normally, the State
consulsation procedures wouid work as follows. To make the State
consultaticn process simpler and speedier, the Commissicn would equire an
applicant requesting an amendment o send a copy cf its aopraisal on the
question of no significant hazards to the State in which the facility
involved is located. (The NRC is compiling a list of State officials who
have been designated to consult with it on amencment recuests invelving ne
significant hazards considerations; it ntends to make this 1ist available
to all its licensees with facilities covered by § 5G.21(%) or § 50.22 or

with testing facilities.)

The Commission would send its FEDERAL REGISTER notice, or other notice in
case of exigent circumstances, containing fts proposed determination to the
State official designated to consult with it together with a request to that
person to contact the Commission if there is any disagreement or concern

about its proposed determination. If it does not hear from the State in a
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timely manner, it will consider that the State has nc interest in its
cetermination -- in this regard, the Commission intends to make availadle

tc the des?gna:éd Stase officials a list of its Project Managers and cther
sersonnel whom it has designated to consult with these officials -- but,
nevertheless, before it isiues the amendment, it will telephone the approprfit.
tate cfficial for the purpose of consultation.

In 2n emergency situaticn, the Commission weulc 2o 1%s Dest to consult with

=ne Stats, before it makes 2 final determinaticn about no significant hazards
consideration, by simply telephoning the appropriate State official befcre it

issyes an amencment.

Finally, the Commission wishes to note twg points in connection with the
legislative history. First, though the Commissicn intends to give carefyil
consideration to the comments provided to it by the affected State on the
question of nc s1gnif1cant‘haziﬁds consideraticn, the State comments are
advisory to the Commission; the Commission remains respensible for making

the final administrative decision on the guestion. Second, State consultation
does not alter present provisions of law that reserve tc the Commission
sxclusive responsibility for setting ard enforcing radiological health and

safety requirements for nuclear power plants.
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Paperwork Reguction Act Statement

This rule contains a new reperting requirement which the 0ffice of Management
and 3udget appreved under OMB No. 315G-00Ll1 for the Commissicn's use through
April 30, 198S.

Regulatory Flexibility Certification

In accordance with the Regulatory Flexibility Act of 1380, 5 U.5.C. 605(b),
the Commission certifies that this rule does not have 2 s1gn1f€qnt
economic impact on a substantial number of small entities. This rule
affects only the licensing and cperaticn of nuclear power plants and testing
facilities. The companies that own these plants do not fall within the
scope of the definition of “smal! entities” set forth in the Regulatory
Flextbility Act or the Small Business Size Standards set out in reguiatisns
tssued by the Small Business Atministratior at 13 CFR Part 121. Since

these companies are domimant in th;ir s_erv‘.co areas, this rule does not

fall within the purview of the Act.

Regulatory Analysis

The Commission has prepared a Regulatory Analysis on these amenaments,
assessing the costs and benefits and resource fmpacts. [t may be examined

at the address indicated atove.




General nctice of proposed rulemaking is net requirea for this interim final
~yle Secause the amendments Sy their nature cancern rules of agency procadure
and practice. Accordingly, pursuant o the Atomic Energy Act of 1854, as
amended, the Energy Reorganization Act of 1374, as amended, and sections

§52 and 553 of Title & of she United States Code, notice is nereby givem that
the following amencments to 10 C.F.R. Parts 2 and 30 are pudlished as a

document subject ts codificatien.

List of Subiects in 10 C.F.R. Parts 2 and 20.

Part 2 -
Administrative practice and procedure, Antitrust, 3yproduct
material, Classified information, Environmentz! protection, Nuclear
materials, Nuclear power plants and reacters, Pemalty, Sex
discrimination, Source material, Special nuclear material, Waste

treatment and disposal.

Pars 50

Antitrust, Classified information, Fire prevention, Inter-
governmental relations, Nuclear power plants and reactors, Penalty,
Radiation protection, Reactor siting criteria, Reporting requirements.

-

PART 2 -- RULES OF PRACTICE FOR
OOMESTIC LICENSING PROCEEDINGS

The authority citaticn for Part 2 is revised to read as follows:

=
.
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AUTHORITY: Secs. 161, 131, 68 Stat. 348, 353, as amended (42 U.S.C. 2201,
2231); sec. 191, as amenced, Pub. L. 87-615, 76 Stat. 409 (42 U.5.C. 2241);
sec. 201, B8 Stat. 1242, as amended (42 U.S.C. S841); § U.S.C. 882,

Section 2.101 also issued under secs. 53, 62, 63, °1, 103, 104, 108,

63 Stat. 930, 932, 933, 935, 336, .37, $38, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec. 102, Pub. L. 91-190, 83 Stat.

853, as amended (42 U.5.C. 4332); sec. 301, 38 Stat. 1248 (42 U.S.C.

5871). Sections 2.102, 2.103, 2.104, 2.108, 2.721 also issued under

secs. 102, 103, 104, 105, 183, 189, 68 Stat. 936, 937, 538, 954, 955 as
amended (42 U.S.C. 2132, 2133, 2134, 2135, 2233, 2239). Section 2.105

also issued under Pub. L. 97-415, 96 Stat. 2073 (42 u.S.C. 2238)

Sections 2.200-2.206 also issued under secs. 186, 234, 68 Stat. 955, 83
Stat. 444, as amende¢ (42 U.S.C. 2236, 2282); sec. 206, 88 S"at. 1246

(42 U.S.C. 5846). Sections 2.600-2.506 also fssued uncer sec. 102,

Pub. L. 91-1%0, 83 Stat. 853, 3¢ amended (42 U.S.C. 4332). Sections 2.700a,
2.719 also issued undger S.U.s.C. 554. Sections 2.75%4, 2.760, 2.770 also
issued under 5 U.5.C. 557. Sections 2.750 also issued under sec. 102, 68
Stat. 936, as amended (42 U.5.C 2133) and § U.S.C. 552. Sections 2.800

and 2.808 also issued under £ U.S.C. 553. Section 2.309 alsc issued under S
U.S.C. 553 and sec. 29, Pub. L. 85-256, 71 Stat. 579, as amended. (42
U.S.C. 2039). Appendix A also issued under sec. 5, Pub. L. 91-580, 84 Stat.
1473 (42 U.S.C. 2135).



o
2. In § 2.108, paragrapns (a)(4) through (2)(3) are redesignated as
paragraghs (a)(5) through (2)(9), a new paragraph (2](4) s acced, 2and

recesignated paragraph (a)(8) is revised, as “ollows:

§ 2.108 Netice of propesed action.

/3\ - - -

\

(4) An amendment to ap operating license for a facility licensed under

§ 50.21(5) or § 50.22 or for a testing facility, as “cliows:

(i) 1f the Commission determines under § $0.38 that the amencment
involves no significant hazards consideration, though it will provide notice
2¥ appertunity for 2 hearing pursuant to this secticn, it may make the
amencrent immediately effective and grant a hearing thereafter; or

(i1) If the Commission determines under § 50.58 and § 50.51 that an
emergency cr exigent situation exists and that the amendment involves ne
significant hazards considekatfods; 13‘yi11 provide notice of opportunity
for a hearing pursuant to § 2.106 (if a hearing is raquested, it will be

neld after issuance of the amencment);

- - - . -

(6) An amendment to a license specified in paragragh (2)(3) of this
section, or an amendment %o a construction autherization granted in
procsedings on an 2pplication for such a license, wh. . such amencment would
authorize actions which may significantly affect the health and safety of the

public; or



o
&
.

T L

[ ]
o

(84
«T
O

ne authority Citats

o

o

™
o

w
)
o

-
-

amence

o

-4
LAd ]

%)
a

v

s
wy
Lo )

“

om

-

-

b !

Sy

-~ -

-~

‘o
-3

0
"

o~

w0
w

e

1Man T

Y s

<<a

88

(4 )

v
on

[
w

(53]
)

Lo J
i

vt
un
o0
w

1ssyec

O
w

LAl

~y .
—avh

(8]
™
o

-

L
abhay

er sec.

-
-

-

e
[

a4

o

bawv

o0
s

AL 8
o

i B
L&/ 9

v

v
w

oy

©

u

O

~

o

o

Ve

)
S

L.
w

.

0o

o
(13}

4

el Ta b
rarpy

e Tt
——"

Vawsws

S<

amencded 4

35C, as

'

~
e
w




.o a.

4. A new §50.91 it added to Part 30 to reac as 01 lows:

§30.31 Notice for public comment; State gconsultation.

The Commission will use the follewing procedures on an application

received after MAY " g 183 requesting an amendment to an

cperating license for a facility licensed under § £0.21(h) or § 50.22 or for
a testing facility:

(a) Netice for public comment.

(-\

‘1) At the time a licensee requests an amencment, 1T must provide to
the Commission its analysis, using the standards in § 50.32, about the
issue of no significant hazards consideration.

(2) The Commissicn may pudblish in the FIDERAL RESISTER under § 2.105
sither an individual notice of proposed action as to which it makes a proposed
determinaticn that no significant hazards consideration is involved, or,
at least cnce every 30 days, a monthly notice of proocsed actions which
iagntifies each amen¢mtnt'155u§d and each amendment proposed to Be fssued
since the last such monthly notice. For each amencment propcsed tc be {ssued,
sither notice will (i) contain the staff's proposed determination, under the
standards in § 50.92, (ii) provide a brief description of the imendment
ind of the facility invelved, (ii1) solicit public comments on the proposed
determination, and (iv) provide for a 30-day comment period. Nermally, the
amencment will not be granted until after this comment period expires.

(3) The Commission may inform the public about the £inal disposition
sf an amendment request where it has made a proposed dgetermination on no
significant hazards consideration either Dy issuing an individual notice
of issuance under § 2.106 or by publishing such a notice in its monthly

system of FEDERAL REGISTER notices. In either event, it will not make and
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NUCLEAR REGULATORY COMMISSIONM
10 C.F.R. Part 50
Standards for Determining Whether License Amendments

Involve Ne Significant Hazards Considerations

AGENCY: Nuclear Regulatory Commission.

ACTION: Interim final rule.

SUMMARY: Pursuant to Public Law 97-215, NRC is amending its regulations to
specify standards for determining whether reguested amencdments to coperating
Ticenses for certain nuclear power reactors and testing facilities invelve
no significant hazards considerations. These standards will help NRC in its
evaluations of these requests. Research reactors are not covered,

However, the Commission is reviewing the extent to which and the way such

standards should be applied to research reactors.

EFFECTIVE DATE: MAY ¢ 1383 . The Commission specifically requests

-
comments on this interim final rule by MAY sjgetonnnnts received after

this date will be considered {f it is practical to do so, but assurance of
consideration cannot be given e.-ept as to comments received on or before

this date.
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ADDRESSES: Written comments should be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory Commisiion, Washington, D. C. 20855,
Attention: Docketing and Service Branch. Copies of the documents discussed
in this notice and of the comments recsived on the proposed rule

and interim final rules may be examined in the Commission's Public Document

Room at 1717 H Street, N.W., Washington, D. C.

FOR FURTHER INFORMATION CONTACT: Thomas F. Dorfan, Esq., Office of the
Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington,
0.C. 20555. Telephone: (301) 452-8690. :
SUPPLEMENTARY INFORMATION:

INTRCDUCT 10N
Pursuant to Public Law 97-415, NRC must promulgate, within SO days

of enactment, regulations whicth establish (a) standards for determining
whether an amendment to an operating license involves no significant

hazards considerations, (b) criteria for providing or, in emergency
situations, for dispensing with prior notice and reasonable cpportunity
_for public comment on any such determination, and (c) procedures for
consultation on any such determinati n with the State in which the facility

i{nvolved is located.

Proposed regulations to specify standards for determining whether amendments
to operating licenses or construction permits for facilities licensed under

§§ 50.21(b) or 50.22 (including testing facilities) involve no significant
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hazards considerztions (item (a) above) were published for comment in the
FEDERAL REGISTER by the Commissicn on March 28, 1980 (45 FR 20491). Since
the Commission rarely issues amendments to construction permits and has never
issued a construction permit amendment involving a significant hazards
consideration, it has decided not applyv these standards to amendments to
construction permits and to handle these case-by-case. This is in keeping
with the legislation which applies only to operating license amencments.
Additionally, these standards will not now be apéHed to resea.ch reactors.
The Comission is éumnﬂy reviewing whether and how it should apply these or
similar standards to research reactors. In sum, the interim final rule

will amend Part 50 of the Commission's regulations to establish standards

for detervining whether an amendment to an operating license invclves no

signif‘zanl hazards consideration.

The rule takes account not only of the new legisiation but also the
public comments received on the proposed rule. For the sake of clarity,
affected prior legislation as well as the Commission's regulations and

practice are discussed as background information.

Simultanecusly with the promulgation of these standards in § 50.92, the
Commission s publishing an interim final rule which contains criteria for
providing or, in emergency situations, for dispensing with prior notice and
reasonable opportunity for and public comment on a determination about whether
an amendment to an operating license involves a s:lgnificant hazards consideratic
(item (b) above). This rule also specifies procedures for consultation on any
such a determination with the State in which the facility involved is located
(item (c) above). The rule appears separately in the FEDERAL REGISTER.



Qoaga

These requlations are issued as final, though in interim form, and comments
will be considered on them. They will become effective 30 days after
publication in the FEDERAL REGISTER. Accordingly, interested persons

who wish to comment are encouraged to do sc at the earliest possible time,
but not later thin 30 days after publication, to permit the fullest
consideration of their views.

BACKGROUND

A. Affected Legislation, Regulations 'and Procedures

When the .Atunic Energy Act of 1954 (Act) was adopted in 1954, it
contained no provision which required a public hearing on {ssuance of a
construction permit or operating license for a nuclear power reactor in
the absence of a regquest from an interested person. In 1957, the Act
was amended to require that mandatory hearings be held before issuance
of both 2 construction permit and an cperating license for power reactors
and certain other facilities. Public Law 85-256 (71 Stat. 576) amending
§ 189a. of the Act. '

The 1957 amendments to the Act were interpreted by the Commission as
requiring a "mandatory hearing” before issuance of amendments to
construction permits and operating licenses. See, e.g., Hearing Before _
the Subcommittee on Legislation, Joint Committee on Atomic Energy, 87th
Cong., 2d. Sess. (April 17, 1962), at 6. Partially in response to the

administrative rigidity and cumbersome procedures which this
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interpretation forced upon the Commission (see, Joint Committee on

Atomic Energy Staff Study, "Improving the AEC Regulatory Process®, March
1961, at 49-50), section 189a. of the Act was amended in 1962 to eliminate
the requirement for a mandatory public hearing except upon the application
for a construction permit for a power or testing facility. As stated in
the report of the Joint Committee on Atomic Energy which recommended the

amendments:

Accordingly, this section will eliminate the requirements for a
mandatory hearing, except upon the aoplication for a construction
permit for a power or testing facility. Under this plan, the
issuance of amendments to such construction permits, and the
{ssuance of operating licenses and amenuments to such construction
permits, and the fssuance of operating licenses and amendments to
operating licenses, would be only after a 30-day public notice and
an offer of hearing. In the absence of a request for a hearing,
issuance of an amendment o a construction permit, or {ssuance of
an operating license, or an amendment to an operating license,
would be possible without formal proceedings, but on the public
record. It will also be pessible for the Commission to dispense
with the 30-day notice requirement where the application presents
no significant hazards consideration. This criterion is presantly
being applied by the Commission under the terms of AEC Regulations
50.59. H. Rep. No. 1966, 87th Cong., 2d. Sess., at 8.

Thus, according to the 1962 amendments, a mandatory public hearing would
no longer be required before {ssuance of an amendment to a construction
permit or operating license and a thirty-day prior public notice would

be required only {f the proposed amendment involved a "significant

hazards consideration.® In sum, section 189a. of the Ac%, now provides
that, upon thirty-days' notice published in the FEDERAL REGISTER, the
Commission may issue an operating license, or an amendment to an operating
license, or an amendment to a construction permit; for a facility licensed
under sections 103 or 104b. of the Act, or for a testing facility licensed

under section 104c., without a public hearing if no hearing is requested
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by any interested person. Section 185a. also permits the Commission to
dispense with such thirty-days' notice and FEDERAL REGISTER publication
with respect to the fssuance of an amendment to a construction permit or
an amendment to an operating license upon a determination by the Commission
+hat the amendment involves no significant hazards consideration. These
provisions have been incorporated into §§ 2.105, 2.106, 50.38(a) and (b)
and 50.91 of the Commission's regulations.

The regulations provide for prior notice of a "proposed action” on an
application for an amendment when a determination is made that there is

a significant hazards consideration and provide an opportunity for {nterested
menbers of the public to request a hearing. See §§ 2.105(a)(3) and 50.91.
Hence, {f a requested license amendment is found to involve 2 significant
hazards consideration, the amendment would not be issued unti] after any
recuired hearing is completed or after expiration of the notice period. In
addition, § 50.58(b) further explains the Commission's hearing and notice
procedures, as follows:

The Commission will hold a hearing after at least 30 days - “ice
and publication once in the FEDERAL REGISTER on each applicat
for a construction permit for a production or utilization fac' 'ty
which ic of a type described in § 50.21(b) or § 50.22 or which '« 2
testing facility. When a construction permit has been issued for
such a facility following the holding of a public hearing and an
applicaticn is made for an operating license or for an amendment to
a construction permit or operating license, the Commission may hold
a hearing after at least 30 days notice and publication once in the
FEDERAL REGISTER or, in the absence of a request therefor by any
person whose interest may be affected, may issue an operating
license or an amendment to a construction permit or operating
license without a2 hearing, upon 30 days notice and publication once
in the FEDERAL REGISTER of its intent to do so. If the Commission
finds that no significant hazards consideration is presented by an
application for an amendment to 2 construction permit or operating
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license, it may dispense with such notice and publication and may

issue the amendment.
Thus, it is very important to note that a determination that a proposed
license amendment does or does not present & "significant hazards consider-
ation* has involved the hearing and attendant notice requirements.
Consaquently, under its present rules the Commission has generally coupled
its determination about whether it should provide a hearing before {ssuing
an amendment with its determination about whether it should issue a prior
notice, and the central factor in both ceterminations has been the
determination about "no significant hazards consideration.” It has been
charged that in practice this has meant that the staff has sometimes coupled
the decision about the merits of an amendment to the decision about when it
should notice the amendment, i.e., whether it should give prior notice or
post notice. M¢1t1cna11y. there has been some concern that the Act and the
regulations have not defined the term "significant hazards consideration®
and that they have not established criteria for determining when a proposed
amendment involves a "significant hazards consideration.® Section 50.58
does set forth criteria for determining when a proposed change, test or
experiment involves an "unreviewed safety question,® but it is clear that
not every such question involves a "significant hazards consideration.® In
any event, the Commission's practice with regard to license amendments {nvolving
no significant hazards consideration (unless, as a matter of discretien,
prior notice was given) was to fssue the amendment and then publish in
the FEDERAL REGISTER a notice of {ssuance. See §°2.106. In such a case,
interested members of the public who wished to object to the amendment and




request a hearing could do so, but a request for a hearing did not, by
itself, suspend the effectiveness of the amendment. Thus, both the notice

and hearing, if one were requested, have occurred after the amendment was {ssved.

It is very important to bear in mind that there {is no intrinsic safety
significance to the "no significant hazards consideration" standard.
Whether or not an action requires prior notice, no license and no
'mndnent may be issued unless the Comnission concludes that {t provides
reasonable assurance that the public health and safety will not be
endangered and that the action will not be inimical to the common
defense and security or to the health and safety of the public. See,
e.g., § 50.57(a). Also, whether or not an amendment entails prior notice,
no amendment to any license may be {ssued unless it conforms to

all applicable Commission safety standards. Thus, the "nc significant
hazards cbnsidention' standard has been a procedural standard only,
governing whether public noﬁce of a proposed action must be provided,
befors the action is taken by the Commission. In short, the "no
significant hazards consideration® standard has been a notice standard
and has had no substantive safety significance, other than that
attributable to the process of prior nctice to the public and reasonable
opportunity for a hearing.

B. The Sholly Decision and the Mew Legislation

The Commission's practice of not providing an opportunity for a prior

hearing on a license amendment not involving significant hazards

considerations was held to be improper in Sholly v. NRC, 651 F.2d 780

S ——
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(1880), rehearing denied, 651 F.2d 792 (1980), cert. grinted 101 S.Ct.

3004 (1981) (Sholly). In that case the U.S. Court of Appeals for the
District of Columbia Circuit ruled that, under section 189a. of the Act,
NRC must hold a prior hearing bcfort_an amencment to an operating license
for a nuclear power plant can beccme effective, {f there has been a

request for hearing (or an expression of interest in the subject matter

of the proposed amendment which is sufficient to constitute a request for

a hearing). A prior hearing, said the Court, is required even when NRC

has made a finding that a proposed amendment involves no significant
hazards consideration and has determined to dispense with prior notice

in the FEDERAL REGISTER. At the reguest of the Commission and the Depart-
ment of Justice, the Supreme Couft agreed to rtvicu_thc Court of Appeals’
interpretation of section 189a. of the Act. The Supreme Court has

remanded the case to the Court of Appeals with instructions to vacate it if
it is moot and, if it is not, to reconsider its decision in light of the new

legislation.

The Court of Appeals' decision did not involve and has no effect upon the
Commission's authority to order immediately effective amendments, without
prior notice or hearing, when the public health, safety, or interest so
requires. See, Administrative Procedure Act, § 9(b), S U.S.C. § 558(c),
section 161 of the Atomic Energy Act, and 10 C.F.R. §§ 2.202(f) and 2.204.
Similarly, the Court did not alter existing law with regard tu the
Commission's pleading requirements, which ;r‘ dcsigncd.to enable the
Commission to detarmine whether a person requesting a hearing is, in fact,

an "interested person” within the meaning of section 18%a. -- that fs,
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whether the person has demonstrated standing and identified one or more
issues to be 1itigated. See, BPI v. Atomic Energy Commission, 502 F.2d 424,
428 (D.C. Cir. 1974), where the Court stated that, "Under its procedural
regulations it {s not unreasonable for the Commission to require that the

prospective intervenor first specify the basis for his request for a hearing.®

However, the Commission believed that legislation was needed to change the
result reached by the Court in Sholly because of the implications of the
requirement that the Commission grant a requested hearing before it could
jssue a license amendment involving no signific&n{ hazards consideration.
The Commission believes that, since most requested license amendments
involving no signi#icant hazards consideration are routine in nature, prior
hearings on such amendments could result in unwarranted disruption or delay in
the operations of nuclear power plants and could impose regulatory turdens
upon it and the nuclear industry that are not related to significant safety
natters. Subsequently, on March 11, 1981, the Commission submitted
propesed legislation to Congress (introduced as S$.912) that would
expressly authorize it to issue 2 license amendment before holding a
hearing requested by an interested person, when it has made a determination
that no significant hazards consideration is involved in the amencment.

‘ After the House and Senate conferees considered two similar bills, H.R.2330
and 5.1207, they agreed on a unified version (see Conf. Rep. No. 97-884,
97th Cong. 2d. Sess. (1982)) and passed Public Law 97-415. Specifically,

section 12(a) of that Taw amends section 189a. of the Act by adding the




Attachment 2

Y OD 2N

wur CoQ

big T g

following with respect to license amendments invoiving no significant

hazards consideration:

(2)(A) The Commission may issue and make immediately effective
any amendment to an operating license, upon a determination by the
Commission that such amendment involves no significant hazards
consideration, nctwithstanding the pendency before the Commission
of a request for a hearing from any person, Such amendment may be
issued and made immediately effective in advance of the holding and
completion of any required hearing. In determining under this section
whether such amendment involves no significant hazards consideration,
the Commission shall consult with the State in which the facility
involved is located. In all other respects such amendment shall
meet the requirements of this Act.

(B) The Commission shall periodically (but not less frequently
than once every thirty days) publish notice of any amendments
issued, or proposed to be issued, as provided in subparagraph (A).
Each such notice shall include all amendments {ssued, or proposed to
be issued, since the date of publication of the last such periodic
notice. Such notice shall, with respect to each amendment or
proposed amendment (i) identify the facility involved; and ({1)
provide a brief description of such amencment. Nothing in this
subsection shall be construed to delay the effective date of any
amendment.

(C) The Commission shall, during the ninety-day period
following the effective date of this paragraph, promulgate
regulations establishing (1) standards for determining whether any
amendment to an operating license involves no significant hazards
consideration; (11) criteria for providing or, in emergency
situations, dispensing with prior notice and reasonable
opportunity for public comment on any such determination, which
criteria shall take into account the exigency of the need for the
amendment involved; and (i11) procedures for consultation on any
:uch dctsrlnnaﬁon with the State in which the facility invclved {s
ccated.

Sect‘on 12(b) of that law specifies that:
(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made by subsection (a), to {ssue and
to make {mmediately effective any amendment to an operating license
shall take effect upon the promulgation by the Commission of the
regulations required in such provisions,

Thus, as noted above, the legislation authorizes NRC to {ssue and make

{mmediately effective an amendment to an operating license upon a

determination that the amendment {nvolves no significant hazards
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censideration, even though NRC has before it a request for a hearing from
an interested person. At the same time, however, the legislative history
makes it clear that Congress expects NRC to exercise 1ts authority only
in the case of amendments not involving significant safety questions.
The Conference Report states:
The conference agreement maintains the requirement of the
current section 18Sa. of the Atomic Energy Act that a hearing on
the license amendment be held upon the request of any person whose
interest may be affected. The agreement simply authorizes the
Commission, in those cases where the amendment involved poses no
significant hazards consideration, to issue the license amendment
and allow 1t to take effect before this hearing is held or
completed. The conferees intend that the Commission will use this

authority carefully, applying it only to those license amendments
which pose no significant hazards consideration. Id., at 37,

In this regard, the Senata stressed:

its strong desire to preserve for the public a meaningful right to
participate in decisions regarding the commercial use of nuclear
power. Thus, the provision Joes not dispense with the requirement
for a hearing, and the NRC, if requested [by an interested person],
must conduct a h¢1r1n; after the license amendment takes effect.
S. Rep. No. 97-113, 97th Cong., lst Sess. at 14 (1881).
It should be also 1 ted, in 1ight of the previous discussion about the
coupling of the decisi.n on the merits of an amendment with the decision
about when to notice the amendment, that Section 12 of Public Law $7-415,
by providing for prior public notice and comment, in effect uncouples the
determination about prior versus post notice from the determination about

whether to 1ssue an amendment.

In sum, the Commission is promulgating as an interim final rule the
proposed standards in § 50.92 for determining whether an amendment to an

operating license involves no significant hazards consideration, and it
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is publishing separateiy an interim final rule to establish (a) procedures
for noticing cperating license amendment requests for an opportunity for a
hearing, (b) criteria for previding or, in emergency situations, dispensing
with prior notice and reasonable opportunity for public comment on any
proposed determination on no significant hazards consideration, and (c)
procedures for consulting with the requisite Stata on any such deterrination.

INTERIM FINAL RULE ON STANDARDS FOR DETERMINING WHETHER AN AMENDMENT
70 AN OPERATING LICENSE INVOLVES NU SIGNIFICANT HAZARCS CUNSIDERATIONS

A. Petition and Proposed Rule -

The Commission's interim final rule on standards for determining whether an
amendment involves no significant hazards consideration completes its actions
on the notice of proposed rulemaking (discussed above), which was issued in
response to a petition for rulemaking (PRM 50-17) submitted by letter to the
Secretary of the Commission on May 7, 1976, Mr. Robert Lowenstein. For the
reasons discussed below, the petiticn {s denied. However, the Commission {s
promulgating standards, as intended by the petitioner, though not the standards
petitioned for. (PRM-50-17 was published for comment in the FEDERAL

REGISTER on June 14, 1976 (41 FR 24006)). The staff's recommendations on

this petition are in SECY-79-660 (December 13, 1879). The notice of proposed
rulemaking was published in the FEDERAL REGISTER on March 28, 1980

(45 FR 20491). The staff's recommendations on the interim final rule are in
SECY-81-366, 81-366A, 83-16, 83-16A and 83-168. (These documents are available
for examination in the Commission's Public Document Room at 1717 H Street,

N.W. Washington, 0.C.)
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The petitioner requested that 10 C.F.R. Part 50 of the Commissicn's regulations
be amended with respect to the procedures for issuance of amendments to
operating licenses for production and utilization facilities. The petitioner's
proposed amendments to the regulations would have required that the staff take
into consideration (in dettm1n1n§ whether a proposed amendment to an operating
Ticense involves no significant hazards consideration) whether operation of the
plant under the propesed license amendment would (1) substantially increase the
consequences of a major credible reactor accident or (2) decrease the

margins of saft'ty substantially below those pm19usly evaluated for the

plant and below those approved for existing licenses. Further, the

petitioner proposed that, if the staff reaches a negative conclusion

about both of these standards, the proposed amendment must be considered

nct to involve a significant hazards consideration.

In issuing the proposed rule, the Commission sought to improve the
licensing process by specifying in the regulations standards on the
meaning of no significant hazards consideration. These standards would
have applied to amendments to operating licenses, as requested by the
petition for rulemaking, and also to construction permitr, to wno*ever
extent considered appropriate. As mentioned before, the Commission now
believes that these standards should not be applied to amendments to
construction permits, not only because construction permits do not
normally involve a significant hazards consideration but also bacause such
amendments are very rare; the proposed rule has been modified accordingly.
Additionally, the Commission is reviewing the extent to which and the way
standards should be applied to research reactors. The Commission will handle
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case-by-case any amendments equested for construction permits or for research

reactors with respect to the issue of significant hazards considerations.

In the statement of considerations which accompanied the proposed rule,
the Commission explained that it did not agree with the petitioner's

proposed standards because of the limitation to "major credible reactor
accidents” and the failure to include accidents of a type different from

those previously evaluated.

During the pas: several years the Commission's su.ff has been guided,
in reaching its determinations with respect to no significant hazards
consideration, by standards very similar to these now described in

this interim final rule as we!l as by examples of amendments likely to
involve, and not likely to involve, significant hazards considerations.
These have proven useful to the staff, and the Commission employed them
in developing the proposed rule. The notice of proposed rulemaking
contained standards proposed by the Commission to be {ncorporated into
Part 50, and the statement of considerations contained examples of
amendments to an cperating license that are considered likely and not
1ikely to involve a significant hazards consideration. The examples
were samples of precedents with which the staff was familiar; they were
representative of certain kinds of circumstances; however, they did not
cover the entire range of poss1bﬂ1t1.¢s; nor did _thcy cover every facet
of a particular situation. Therefore, they had to be used together with
standards in determining whether or not a proposed amendment involved
significant hazards considerations.
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The three standgrﬂs proposed in the notice of proposed rulemaking were
whether the license amendment would: (1) involve a significant increase in
the prebability or consequences of an accident previously evaluated, (2)
create the possibility of an accident of a type different from any evaluated
previously, or (3) involve a significant reduction in a margin of safety.

Before responding to the specific comments on the proposed rula, 1t should

be noted again that it was structured so that the three standards would have
been used to decide not only whether the Commission would publish prior notice
of an amendment request (as opposed to notice after the amendment was issued)
but also to decide whether to grant an opportunity for hearing before {ssuance
of the amendment (as opposed to granting the opportunity after {ssuance). As
explained before, the standards were not meant to be used to make the ultimate
decision about whether to {ssue an amendment -- that final decision is a
public health and safety judgment on the merits, not to be confused with the

decisions on notice and reasonable opportunity for a hearing.

As a result of the legislation, under the final rule the three standards
would no longer be used to make a determination about whether or not to
issue prior notice of an amendment request. As fully described in the
separate FEDERAL REGISTER notice mentioned before, the Commission has
formulated separate notice and State consultation procedures that will
provide in all (except emergency and some exigent) situations prior notice
of amendment requests. The standards and the examples will usually be
Timited to a proposed determination and, when a hearing request is received,
to a final determination about whether or not significant hazards
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considerations are involved in connection with an amendment and, therefore,
whether or not to offer an oppertunity for a hearing before an amendment

is issued. The decision about whether or not to issue an amendment is meant
to remain one that, as a separate matter, is based on public health and safety.

8. Comments on the Proposed Rule

1. General
Nine persons submitted comments on the petition for rulemaking and nine
perscns submitted comments on the proposed amendments. The comments on
the petiticn are in SECY-79-660. The comments on the proposed rule are
in SECY file PR-2, 50 (45 FR 20431). A summary of the comments and {nitfally-
preposed responses to the comments are in SECY-81-366, available for examination
at the Commission's Public Document Rocm. In light of the legislation, the
Commission has decided to make {ts approach more precise (as described below)
and has, therefore, revised its response to the comments. The new response
{s found in SECY-83-16A and 83-168.

One of the commenters stated that all three standards are unclear and useless
in that they imply a level of detailed review of amendment applications

far beyond what the staff normally performs. It {s the Commission's
considered judgment that the standards have been and will continue to be
useful in making the necessary reviews. Moreover, the Commission believes
that the standards when used together with the examples will enable it

to make the requisite decisfons. In this nq:rd..it‘should be noted that
Congress was more than aware of the Commissfon's standards and proposed
their expeditious promulgation. For example, Senate Report No. §7-113, cited
above, stated:
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«++ the Committee notes that the Commission has already {ssued

for public comment rules including standards for determining

whether an amendment involves no significant hazards consideration.
The Committee believes that the Commission should be able to build
upon this past effort, and it expects the Commission to act
expeditiously in promuligating the required standards within the

gﬂu speg;ﬂod in section 301 [{.e., within 90 days after enactment].
¢. at 13,

Similarly, the House noted:

The committee amendment provides the Commission with the authority to
issue and make immediately effective amendments to licenses prior to
the conduct or completion of any hearing required by section 189(a)
when it determines that the amendment involves no significant hazards
consideration., However,the authority of the Commission to do so s
discretionary, and does not negate the requirement imposed by the
Sholly decision that such a hearing, upon request, be subsequent]
held. Homvor= the Committee's action is in light of the fact tr.ég_g
the Commission has already issu or public comment rules fncluding

stanc

s _for determining whether an amencment involives no significant

or su eterminations....

Tong., T3t Sess., at 26-T1981) (Emphasis added).
A number of commenters recommended, in regard to the second criterion in
the proposed rule, that a threshold level for accident consequences (for
example, the limits in 10 C.F.R. Part 100) be established to eliminate
insignificant types of accidents from being given prior notice. This
comment was not accepted. Setting a threshold level for accident
consequences could eliminate a group of amendments with respect to
accidents which have not been previously evaluated or which, if previously
evaluated, may turn out after further evaluation to have more severe

consequences than previously evaluated.

It 1s possible, for example, that there may be a class of license

amendments sought by a licensee which, while designed to improve or
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increase safety may, on balance, involve a significant hazards consider-
ation because they result in operation of a reactor with a reduced safety
margin due to other factors or problems (i.e., the net effect is a
reduction in safety of some significance). Such amendments typically are
also preposed by a licensee as an interim or final resolution of some
significant safety issue that was not raised or resclved before issuance
of the cperating license -- and, based on an evaluation of the new safety
issue, they may result in a reduction of a safety margin belfeved to have
been present when the license was fssued. In this instance, the presence

of the new safety issue in the review of the proposed amendment, at least

arguably, could prevent a finding of no significant hazards consideration,

even though the fssue would ultimately be satisfactorily resolved by the
issuance of the amendment. Accordingly, the Commission added to the list

of examples considered 1ikely to involve a significant hazards consideration

a new example (vi{).

when the legislation described before was being considered, the Senate
Committee on Environment and Public Works commented upon the
Commission's proposed rule before it reported S. 1207. It stated:

The Committee recognizes that reascnable persons may differ on
whether a license amendment involves a significant hazards
consideration. Therefore, the Committee expects the Commission to
develop and promulgate standards that, to the maximum extent
practicable, draw a clear distinction between 1icense amendments
that involve a significant hazards consideration and those that
{nvalve no s1gn1f1cant hazards consideration. The Committtee
anticipates, for example, that consistent with prior practice, the
Commnission's standards would not permit a “no significant hazards
ﬁnsidontion' determination for license amendments to permit
racking of spent fuel pools. Id., at 15,

The Commission agrees with the Committee "that reasonable persons may differ

- . .- . . . ar.
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and it has tried "to develop and promylgate standards that, to the maxfimum
extent practicable, draw a clear distinction between license amendments that
involve a significant hazards consideration and those that involve no
significant hazards consideration.® The Commission believes that the standards
coupled with the examples help draw as clear a distinction as practicable.

It has decided not to include the examples fn the text of the rule

fn addition to the orfiginal standards, but, rather, to keep them as guidelines
under the standards for the use of the Office of Nuclear Reactor Regulation.

The Commission wishes 1icensees to note that whcd'thoy consider license
amendments outside the examples, the Commission may need additional time for
its determination on no significant hazards considerations; thus, they should
factor this information into their schedules for develcping and implementing
such changes to facility design and operation.

The interim final rule thus goes a 1on§ way toward meeting the intent of the
Tegislation. In this regard, the Conference Report stated:

The conferees also expect the Commission, in promulgating the
regulations required by the new subsection (2)(C)(1) of section 189a.
of the Atomic Energy Act, to establish standards that to the extent
practicable draw a clear distinction between 1icense amendments that
involve a significant hazards consideration and those amendments
that involve no such consideration. These standards should not
require the NRC staff to prejudge the merits of the {ssues raised
by a proposed license amendment. Rather, they should only require
the staff to identify those fssues and .:termine whether they
fnvolve significant health, safety or environmental considerations.
These standards should be capable of being applied with ease and
certainty, and should ensure that the NRC staff does not resolve
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doubtful or borderline cases with a find‘ng of no significant

hazards consideration. Ccnf. Rep. No. 97-884, 57th g:nq.. 2d Sess.,

at 37 (1%82).
It should be noted that the Commission has attempted to draft standards
that are as useful and as clear as possible, and it has tried to formulate
examples that will help in the app)ication of the standards. These final
standards are the product of a long deliberative process. As will be recalled,
standards were submitted by a petition for rulemaking tn 1976 for the
Commission's consideration. The standards and examples are as clear and
certain as the Commission can make them -- and, to repeat the Conference
Report, "should ensure that the NRC staff does not' resolve doubtful or
borderline cases with a finding of no significant hazards consideration.®
The Commission welcomes suggestions f-um the public to make them clearer and
more precise, recognizing, in the Senate Committee's words, "that reasonable
persons may differ on whether a license amendment {nvolves a significant

hazards consideration.®

With respect to the Conference Committee's statement, quoted above, that
the "standards should not require the NRC staff to prejudge the merits

of the {ssues raised by a proposed 1icense amendment,” as will be recalled,
it has been the Commission's general practice to coyple the determination
about prior versus post notice with the determination about provision of a
prior hearing versus a hearing after ﬁssuancn of the amendment; thus,
occasionally, the issue of prior versus post not‘lgo was seen Dy some as

including a judgment on the merits of {ssuance of an amendment. Consequently,

.
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one commenter suggested that application of the criteria with respect to
prior notice in many instances will necessarily require the resclution of
substantial factual questions which largely overlap the {ssues which bear
on the merits of the license amencment. The implication of the comment was
that the Commission at the prior notice stage could Ioék itself into a
decision on the merits. Conversely, the commenter stated that the staff, in
using the no significant hazards consideration standards, was reluctant to
give prior notice of amendments because {ts determination about the notice
might be viewed as constituting a negative connotation on the merits.

In any event, the legislation has made these comments moot by requiring
separation of the criteria used for providing or dispensing with public
notice and comment on no significant hazards consideration determinations
from the standards used to make a determination about no significant
hazards consideration. Under the legislation, the Commission's criteria
for public notice and comment would not be the same as ts standards on
the determination about no signiﬁcant hazards consideration. In fact,
the Commission will normally provide prior notice (for public comment and
for an opportunity for a hearing) for each operating license amendment
request. (The Commission's criteria on public notice and comment are
discussed in the separate FEDERAL REGISTER notice noted before.)
Additionally, the Commission belfeves that use of these standards and
examples will help it reach sound decisions about the fzsues of significant
versus no significant hazards considerations and that their use would not

prejudge the merits of a decision.
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1+ holds this belief because the standards and the examples are merely
screening devices for a decision about whether tu hold a hearing before as
opposed to after an amendment is issued and canrot be said to prejudge the
Commission's final decision to issue or deny the amendment request. As
explained above, that decision is a separate one, based on separate public

health and safety findings.

2. Reracking of Spent Fuel Pools
The Commission has been providing prior notice and opportunity for prior

hearing on requests for amendments involving reracking of spent fuel
pools. The Commission is not prepared to say that a rn;ack1ng of a

spent fuel storge pool will nccnisar11y involve a significiant hazards
consideration. Nevertheless, as shown by the legislative history of
Public Law 97-415, section 12(a), the Congress was aware of the
Commission's practice and statements were macde by members of both

Houses, before passage of that law, that these members thought the
practice would be continued. The report on the Senate side has been
quoted above; the discussion in the House is found at 127 Cong. Record at
H 8156, Nov. 5, 1981.

The Cormission 1s not including reracking in the 1ist of examples that
will be considered 1ikely to involve a significant hazard consideration,
because a significant hazards consideration finding is a technical
matter which has been assigned to the Commission. Hou?vor. in view of

the expressions of Congressional understanding, the Commission feels

that the matter deserves further study. Accordingly, the staff has been
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directed to prepare by August 1, 1583, a report (1) which reviews NRC
experience to date with respect to spent fuel pool expansion reviews,
and (2) which provides a technical judgment on the basis which a spent
fuel pool expansion amendment may or may not pose a significant hazards
consideration. Upon receipt and review of this report, the Commission

will revisit this part of the rule.

During the interim, the Commission will make a finding on the question
of no significant hazards consideration for each reracking application,
on a case-by-case basis, giving full consideration to the technical
circumstances of the case, using the standards in § 50.'92 of the rule.
It is not the intent of the Commission to make a no significant hazards
consideration finding for reracking based on unproven technology.
However, where reracking technology has been well developed and
demonstrated and where the Commission determines on a technical basis
that reracking involves no significant hazards, the Commission should
not be precluded from making such a finding. If the Commission
determines that a particular reracking involves significant hazards
considerations, it will provide an opportunity for a prior hearing, as
explained in the separate FEDERAL REGISTER notice.

Additionally, it should be noted that under section 134 of the Nuclear Waste
Policy Act of 1982, an interested party may request a "hybrid" hearing

in connection with reracking, and may part'idpate in such a heariny, 1f one
is held. The Commission will publish in the near future a FEDERAL REGISTER
notice describing this type of hearing with respect to expansions of spent

fuel storage capacity and other matters concerning spent fuel.
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3. Amengments Involving Irreversibls Consequences

The Conference Report stated:

The conferees intand that in determining whether a proposed
icense amendment involves no significant hazards consideration,
he Commission should be especially sensitive to the issue posed by
icense amendments that have irreversible consequences (such as
these permitting an iacrease in the amount of effluents or radia-
tion emittec from 2 fTaciliity Or ailowing a racility to operate
for a period of time without full safety orotections). In those
cases, i1ssuing the order in advance of a hearing would, as 2
practical matter, foreclose the public's right to have 1ts views
considered. In addition, the licensing board would often be unable
to order any substantial relief as a result of an after-the-fact
hearing. Accordingly, the conferees intend the Commission be
sensitive to those license amendments which involve such
irreversible consequences. (Emphasis added.) Id., at 37-38,

b |
|

*
4

-
|

This statement was explained in a collogquy between Senators Simpson and

Domenici, as follows:

Mr. DCMENICI. In the statement of managers, I direct
attention to a paragraph in section 12, the so-called Sholly
provision, wherein it {s stated that in applying the authority
which that provision grants the NRC should be especially sensitive
to the issue posed by license amendments that have {rreversible
consequences.” [s that paragraph in general, or specifically, the
words “"irreversible consequences" intended to impose restrictions
on the Commission's use of that authority beyond the provisions of
the statutory language? Can the Senator clarify that, please?

Mr, SIMPSON. I shall. It {s not the intention of the
managers that the paragraph in general, nor the words "{rreversible
consequences,” provide any restriction on the Commission's use of
that authority beyond the statutory provision in section 189a.
Under that provision, the only determination which the Commission
must make {s that its action does not involve a significant
hazard. In that context, "irreversibility” is only one of the many
considerations which we would expect the Cormission to consider,

It is the determination of hazard which is important, not whether
the action is {rreversible. Clearly, there are many {rreversible
actions which would not pose a hazard. Thus where the Commission
determines that no significant hazard is involved, no further

consideration need be given to the irreversibility of that action.

Mr. DOMENICI. I thank the Senator for the clarification.
That {s consistent with my readings of the language.... 134 Cong,
Rec., (Part II) at S. 13056 (daily ed. Oct. 1, 1982).
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The statement was further explained in a colloguy between Senators
Mitchell and Hart, as follows:

Mr. MITCHELL. The portion cf the statement of managers
discussing section 12 of the report, the so-called Sholly
provision, stresses that in determining whether a proposed
amendment to a facility operating license involves no significant
hazards consideration, the Commi ison "should be especifally
sensitive . . . to license amendrents that have irreversible
consequences.” Is my understanding correct that the statement
means the Commission should take special care in evaluating, for
possible hazardous considerations, amendments that involve
irreversible consequences?

Mr. HART. The Senator's understanding is correct. As you
know, this provision seeks to overrule the holding of the U.S.
Court of Appeals for the District of Columbia in Sholly against
Nuclear Regulatory Commission. That case involved the venting of
radicactive krypton gas from the damaged Three Mile Island Unit 2
reactor -- an irreversible action.

As in this case, once the Commission has approved a license
amendment, and 1t has gone into effect, it could prove impossibie
to correct any oversights of fact or errors of judgment.
Therefore, the Commission has an obligation, when assessing the
health or safety implications of an amendment having {rreversible
consequences, to insure that only those amendments that clearly
raise no significant hazards {issues will take effect prior to a
public hearing. Id. (Part III), at S. 13282.

-
-

n 1ight of the Conference Report and colloquies quoted above, the Commission

wishes to note that it will make sure "that only those amendments that clearly

rafse no significant hazards issues will take effect prior to a public
hearing.” It will do this by providing in & 50.92 of the rule that it
will review proposed amendments with a view as to whether they involve
irreversible consequences. In this regard, example (111) makes clear
that an amendment which allows a plant to operate at full power during which

one or more safety systems are not operable would be treatec in the same

way as other examples considered 1ikely to involve a significant hazards




censideration in that it is 1ikely to meet the criteria in § 50.92 of

the rule.

Finally, it is once again important to note that the examples do not cover

all possible exampies aru may not be representative of all possible concerns.
As new information is developed, the Commission will refine these examples and
add new examples, in keeping with the standards in § 50.92 of the interim

final rule -- and, 1f necessary, it will tighten the standards themselves.

The Commission has left the proposed rule intact to the extent that the rule
states standards with respect to the meaning of "no significant hazards
consideration.” The standards in the interim final rule are substantially
identical to these in the proposed rule, though the attendant language in

new § 50.52 as well as in § 50.58 has been revised to make the determination
easier to use and understand. To supplament the standards that are being
incorporated intc the Commission's regulations, the guidance embodied in the
examples will be referenced in the procedures of the Qffice of Nuclear Reactor
Regulation, a copy of which will be placed in the Commission's fublic Document

Room,

EXAMPLES OF AMENDMENTS THAT ARE CONSIDERED LIKELY TO INVOLVE

SIGNIFICANT HAZARDS CONSIDEPATIONS ARE LISTED BELOW

Unless the specific circumstances of a 1icense amendment request, when

measured against the standards in § 50.92, lead to a contrary

conclusion, then, pursuant to the procedures in § 50.91, a proposed




amendment to an operating license for a facility licensed under § 50.21(b)
or § 50.22 or for a testing facility will likely be found to involive
significant hazards considerations, if operation of the facility in accordance
with the proposed amendment involves one or more of the following:

A significant relaxaticn of the criteria used to establish
safety limits.
A significant relaxation of the bases for limiting safety

system settings or limiting conditions for operation.

A significant relaxation in limiting conditions for operation

not accompanied by compensatory changes, conditions, or actions
that maintain a commensurate level of safety (such as

allowing a plant tc operate at full pewer during a period in
which one or more safety systems are not cperable).

Renewal of an operating license,

For a nuclear power plant, an increase in authorized maximum
core power level,

B chaﬁge to technical specifications or other NRC approval
involving a significant unreviewed safety question.

A change in plant operatien designed to improve safety but
which, due to other factors, in fact allows plant cperation with
safety margins significantly reduced from those believed to

have been present when the license was issued.




- 29 -

EXAMPLES OF AMENDMENTS THAT ARE CONSIDERED NOT LIKELY TO

INVOLVE SIGNIFICANT HAZARDS CONSIDERATIONS ARE LISTED BELOW

bhb

Unless the specific circumstances of a Ticense amendment reguest, when
measured against the standards in § 50.32, lead to a contrary conclusion
then, pursuant to the procedures in § 50.51, a proposed amendment %o an
perating license for a facility licensed under § 50.21(b) or § 50.22 or for
a testing facility will l1ikely be found to involve no significant hazards
considerations, 1f cperation of the facility in accordance with the proposed
amendment involves only one or more of the fal]owﬁﬁg:
(1) A purely administrative change to technical specifications:
for exampie, 2 change to achieve consistency throughout the technical
specifications, correction of an error, or 2 change in nomenclature.
(11) A change that constitutes an additional limitation,
restriction, or control not prisently included in the technical
specifications: for example, a morn stringent surveillance requirement.
(111) For a nuclear power reactor, a change resulting from a
nuclear reactor core reloading, if no fuel assemblies significantly
different from those found previously acceptable to the NRC for a
previous core at the facility in question are involved. This assumes

that no significant changes are made to the acceptance criteria for the

technical specifications, that the analytical methods used to demonstrate

conformance with the technical specifications and regulations are not
significantly changed, and that NRC has previously found such methods

acceptable.
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(iv) A relief granted upon demonstration of acceptable operation
from an operating restriction that was imposed because acceptable
operation was not yet demonstrated. This assumes that the operating
restriction and the criteria to be applied to a request for relief have
been established in a prior review and that it is Justified in a
satisfactory way that the criteria have been met.

(v) Upon satisfactory completion of construction in connection with
an operating facility, a relief granted from an operating restriction
that was imposed because the construction was not yet completed satis-
factorily. This is intended to involve only restrictions where it is
justified that construction has been completed sat1sfnétor11y.

(vi) A change which either may result in some increase to the
probability or consequences of a previously-analyzed accident or may reduce
in some way a safety margin, but where the results of the change are
clearly within all acceptable criteria with respect to the system or
component specified in the Standard Review Plan: for example, 2 change
resulting from the application of a small refinement of a previously used
calculational model or design method.

(vii) A change to make a license conform to changes in the
regulations, where the license change results in very minor changes to
fici\ity operations clearly in keeping with the regulations.

(viii) A change to a license to reflect a minor adjustment in

ownership shares among co-owners already shown in the Ticense.
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Paperwork Reduction Act Statement

This final rule contains no new or amended requirements for record
keeping, reporting, plans or procedures, applications or any other type

of information collection.

Requlatory Flexibility Certifi~ation

In accordance with the Regulatory Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule does not have a significant economic
impact on a substantial number of small entities. This rule affects only
the licensing and operation of nuclear power pIanfs and testing facilities.
The companies that own thcsé plants do not fall within the scope of the
definition of "small entities” set forth in the Regulatory Flexibility Act
or the Small Business Size Standards set out in regulations issued by the
Small Business Administration at 13 C.F.R. Part 121, Since these companies
are dominant in their service areas, this rule doces not fall within the

purview of the Act.

Regulatory Analysis

The Commission has prepared a regulatory analysis on these amendments,
assessing the costs and benefits and resource impacts. It may be examined

at the address indicated above.

Pursuant to the Atomic Energy Act of 1954, as amr_lded. the Energy Recrgani-
sation Act of 1974, as amended, and Sections 552 and 533 of Title 5 of

the United States Code, notice is hereby given that the following amend-
ments toc Title 10, Chapter I, Code of Federal Regulations, 10 C.F.R.
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List of Subjects in 10 C.F.R. Part 50.
Part SO

Antitrust, Classified information, Fire prevention, Inter-
goyernmental relations, Nuclear power plants and reactors, Pemalty,

Radiation protection, Reactor siting criteria, Reporting requirements.

PART 50 -- DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION FACILITIES

1. The authority citation for Part 50 is revised to read as

follows:

AUTHORITY: Secs. 107 104, 161, 182, 183, 186, 182, 68 Stat. 936, 937,
948, 953, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239, 2282); secs. 201,
202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. S€"1, 5842,
5846), unless otherwise noted.

Section 50.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat. 2951 (42

U.S.C. 5851). Sections 50.58, 50.91 and 50.92 also {ssued under Pub. L.
97-415, 96 Stat, 2073 (42 U.S.C. 2239). Section 50.78 aliso issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Sections 50.80 and 50.81 also

issued under sec. 184, 68 Stat. 954, as amended (42 U.S.C. 2234). Sections
50.100-50.102 also issued under sec. 186, 68 U.S.C. 955 (42 U.S.C 2236).
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For the purposes of sec. 223, 68 Stat. 958, as amended (42 U.S.C. 2273),
§§ 50.10(a), (b), ard (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a) are
issued undar sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b));

§§ 50.10(b) and (c) and 50.54 are issued under sec. 1611, 68 Stat. 949,
as amended (42 U.S.C. 2201(1)); and §§ 50.55(e), 50.59(b), 50.70, 50.71,
50.72, and 30.78 are issued unc"cr sec. 16lo, 68 Stat. 950, as amended
(42 U.S.C. 2201(0)).

2. In § 50.58, paragraph (b) 1s revised to read as follows:

§50.58 Hearings and report of the Acvisery Committee on Reactor
Safeguards.

(6) The Commission will hold a hearing after at least 30-days’
notice and publication once in the FEDERAL REGISTER on each application
for a construction permit for a production or utilization facility which
is of a type described in §50.21(b) or §50.22 of this part, or which is a
testing facility. When a construction permit has been issued for such a
facility following the holding of a public hearing and an application is
made for an operating license or for an amendment to a construction
paermit or operating l1icense, the Commission may hold a hearing after at
least 30-days' notice and publication cnce in the. FEDERAL REGISTER, or,
in the absence of a request therefor by any person whose interest may be
affected, may issue an operating license or an amendment to a construction

permit or operating license without a hearing, upon 30-days' notice and
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publication once in the FEDERAL REGISTZR of its intent to do so. If the
Commission finds, in an emergency situation, as defined in § 50.91, that no
significant hazards consideration is presented by an application for an
amendment to an operating license, it may dispense with public notice and

and comment and may issue the amendment. If the Commission finds that
exigent c1rtumstanceslex1st. 2s described in § 50.81, 1t may reduce the
period provided for public notice and comment. Both in an emergency situation
and in the case of exigent circumstances, the Commission will provide 30

days notice of opportunity for a hearing, though this notice may be published
after issuance of the amendment {f the Commission determines that no
significant hazards considerations are involved. The Commission will use
the standards in § 50.92 to determine whether a significant hazards
consideration is presentad by an amendment to an operating license for a
facility of the type described in § 50.21(b) or § 50.22, or which is a
testing facility, and may make the amendment {mmediately effective, not-
withstanding the pendency before it of a request for a hearing from any
person, in advance of the holding and completion of any required hearing,

where it has de*~rmined that no significant hazards consideration is involved.

3. Section 50.91 is redesignated as § 50.92 and revised to read as

follows:
§ 50.92 Issuance of amendment.

(a) In determining whether an amendment to a license or construction

permit will be {ssued to the applicant, the Commission will be §u1d¢d by the




considerations which govern the issuance of initial Ticenses or construction
permits to the extent applicable and appropriate. If the application involves
the materia) alteration of a licensed facility, a construction permit will

be issued prior to the issuance of the amendment to the license. If the
amendment involves a significant hazards consideration, the Commission will
give notice of its proposed action pursuant to § 2.105 of this chapter pefore
acting thereon. The notice will be issued as scon as practicable after the
application has been docketed.

(b) The Commission will be particularly sensitive to a licanse amendment
request that involves irreversible consequences (such as one that, for
example, permits a significant increase in the amount of effluents or
radiation emitted by a nuclear power plant).

(¢) The Commission may make a final determination, pursuant to

the procedures in § 50.91, that a proposed amendment to an operating license

for a facility licensed under § 50. 1(b) or § 50.22 or for a testing

facility involves no significant hazards considerations, {f operation of
the facility in accordance with the proposed amendment would not:
(1) Involve a significant increase in the probability or consequences
of an accident previously evaluated; or
(2) Create the possibility of a new or different kind of accident

from any accident previously evaluated; or




(3) Involve a significant reduction in a2 margin of safety.

The views of Chairman Palladinc and Commissicners Ahearne, Gilinsky

and Asselstine follow.
Dated at Washington, D.C. this ”7{ day of 4.». Z ,» 1983,

For the Nuclear Regulatory Commissicn,

el J.
Secretary for thd Commission
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ADDITIONAL COMMENTS .GF COMMISSIONER AHEARNE

There have been several complaints that the criteria for determining when an
amencment involves significant hazards considerations are unclear or
difficult to apply. For example, in the current nctice the Commission notes
that a commenter on the proposed rule stated the standards are "unclear and
useless in that they imply a level of detailed review of amendment
applications far beyond what the staff normally perfonms.'l However, these

¢riticisms must be considered in context.

In May 1576 a petition for rulemaking was filed which requested that criteria
be specified for determining when an amendment invclved no significant

hazards considcrations.z

The petition was published for comment in
1976.3 The Commission received a few comments, primarily supporting or
oppesing criteria which had been proposed in the petition. The discussion
focused on underlying philosophical/legal issues rather tnan specific :

alternative criteria.

The rulemaking then lay dormant for several years. In late 1979 the

Commission addressed the matter and agreed to issue & proposed rule for

lThis refers to: “Comments by the Natural Resources Defense Council and
the Union of Concerned Scientists on Proposed amendments to 10 CFR Parts 2
and 50: No Significant Hazards Consideration" at 8 (May 23, 1980) (comment
3, PR-2,50 (45 FR 20491)).

2The petition was filed May 7, 1976 by Mr. Robert Lowenstein on behalf of
Boston Edison Company, Florida Power and Light Company, and Icwa Power

Company.
341 Fed. Reg. 24006 (June 14, 1976).
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public comment. The proposed rule was published in March 1980.‘ As the

Commission explained in that notice:

"During the past several years, the Staff has been guided in reaching
its findings with respect to 'no significant hazards cons‘ceration' by
staff criteria and axamples of amendments likely to invclve, and not
likely to involve, significant hazards considerations. These criteria
and examples have been promulgated within the Staff and have proven
useful to the Staff. The Commission believes it would be useful to
consider incorporating these criteria into the Commission’'s regulations
for use in determining whether a proposed amendment tc an operating
license or to a construction permit of any production or.utilization
facility involves no significant hazards consideration.®

With respect to the criticism that the criteria are unclear, we hava not
received much assistance in developing clearer criteria despite having
obtained two rounds of comment over the last seven years. Fou; example, in
the comment on the proposed rule mentioned above, NRDC and UCS simply argued:
"The NRC should promulgate a rule holding that prior notice and opportunity
for hearing shculd be provided for construction permit and operating licenses
amencments in all cases excapt those invelving no significant

o

previously-unreviewed safety issue. In addition, the debate has often

%45 Fed. Reg. 20431 (March 28, 1980).
S14. at 20492.

6;2. at 11. 10 CFR 50.59 deems actions to be an “unreviewed safety
question®:

*(i) 1f the probability of occurrence or the consequences of an accident
or malfunction of equipment important to safety previcusly evaluated in
the safety analysis report may be increased; or (1) if a possibility
for an accident or malfunction of a different type than any evaluated
previously in the safety analysis report may be created; or (i41) if the
margin of safety as defined in the basis for any technical specification
is reduced." .

NRDC/UCS did not propose an alternate definition to be used with their
propesal, It is interesting to note the substantial similarity to the
significant hazards.consideration test.



ome confused by differing umptions and philoscphies that are not

-

Jysually clearly identified. r example, the NRDC/UCS implication of a
setailed level of review arises largely because of an implicit assumpticn
that the criteria are intended to require a merits type review. In fact,

wnat the staff has always done, and what | believe we had in mind, was to

make a preliminary judgment,

Basically, we have done the best we can. [ would be willing to address any

ecific alternatives. However, after dealing with this for a number of

years, [ believe we must move ahead with what we have.
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ADDITIONAL VIEWS CF COMMISSIONER ASSELSTINE

I strongly disagree with the Commission majority's decision to
permit the use of the "Sholly wendmgnt' authority éontained in section
12 of Public Law 97-415, the NRC Authorization Act for fiscal years 1982
" and 1983, for license amendments for the reracking of a spent fuel pool.

The Commission majordity's interim final rule wouid change the
Commission's longstanding and consistent policy of requiring that any
requested hearing on a license amendment for the reracking of a spent
fuel pool be completed prior to granting the license amencment. Al-
though the Commission has considered and approved a large number of
spent fuel pool reracking amendmants in the past, it has never used the
nc significant hazards cons1derat19n provisions in section 189 a. of the
Atomic Energy Act of 1954 as 2 basis for approving the amendment before
the completion of a requested hearing.

It is clear to me from the Tegislative history of section 12 of.
Public Law 97-415 that the Congress did not intend that the authority
granted by section 12 should be used. to approve reracking amendments
prior to the completion of any requested hearing. The Sholly amendment |
was first included in the NRC authorization bill for fiscal years 1982
and 1983 by the Senate Committee on Environment and Public Works. The
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4/4/83

COMMISSIONER GILINSKY'S SEPARATE VIEWS ON THE INTERIM FINAL

U NG STANDARDS FOR DETERMINING WH
AMENDMENTS INVOLVE NO SIGNIFICANT HAZAPDS CONSIDERATIONS
[AVENDMENTS 1O 10 GFR PART 50)

Standing by themselves, the standards which are set forth in
the rule are so general that they offer no real guidance to
the NRC staff. In a prior version c¢f the rule, the
Commission included, in the rule itself, scme very useful
examples of which amendments do and do not involve a '
significant hazards consida:aﬁion. In the final version,
these examples have been downgraded to thc preamble of the
rule where they will be of little or no legal consequence
and where, as a practical matter, they will be in;ccosliblo
to anyone but the NRC historian. This diminishes the value

of the rule so much that I can no longer approve it.

The earlier version of the rule placed amendments
authorizing substantial spent fuel pcol expansions in the
significant hazards consideration category. The Commission
should have retained this categorization which is consistent
with the terms of the rule. Moreover, the Commission should
not have ignored the strong public and Ccnq:oss;onal views
which have been expressed on this point, most recently by
Senators Simpson, Hart, and Mitchell. I am in agreement
with Commissioner Asselstine's analysis of the legislative
record underlying this provision. .
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mocificaticn to the plant and because of the significance attached to
reracking by State and local officials and by the public. '

Finally, I belfeve that there are strong public policy reascns for
continuing the Commission'; past practice of completing hearings on
reracking amenZaent proposals before approving the amendment. These
public polic* reasons include the strong interest and concern on the
part of State and lccal governments and the public regarding reracking
- proposals and the extent to which proceeding with reracking {n advance
of the hearing may prejudice the later consideration of other
alternatives to the proposed reracking plan.

For these reasons, as 2 matter of policy, I would not permit the

use of the Sholly amendment authority to approve reracking amendments
pricr to the completion ¢f any requested hearing. I would therefore
have added a provision to the Commission's interim final rule that would
have required. as 2 policy matter, the completion of any requested
hearing'on a spent fuel pool reracking amendment before Commission

approval of the amendment.
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report of that Committee on the 5111 (Senate Report 97-113) makes 1t
abundantly clear that the Committee did not intend the Sholly amendment
to be used by the Commission to approve reracking amendments {n advance
of the completion of : requested hearing. Although the report of the
Conference Committee on the bill did not repeat this admonition, there
s no evidence to indicate a confrary view by the House-Senate conferees
on the bill or by the two House Committees that cénsidered the

leqgislation.

Moreover, I believe that the use of the Shelly amendment authority

o approve reracking amendments before the completion of any required
hearing goes far beyond the justification offered by the Commission when
it requestad the Sholly amendment. In requesting the enactment of the
Shelly amendment, the Commission described in some detail the situations
in which 1¢ forgsaw the need for this authority. The Commission em-
phasized tﬁe need for a large number of unforeseen and unanticipated
changes to the cetailed technical specifications in the operating
Ticenses for nuclear powerplants that arise each year through such
.activities as refueling of the plant. The Commission argued that the
need to hold a hearing on each of these changes. if one is requested,
would be burdenscme to the Commission and could disrupt the operation of
2 number of plants. In order to avoid this problem, the Commission
asked the Congress to reinstate the authority that the Commission had
exercised in similar situations since 1962._ A reracking amendment is
substantially different from the situations described by the Commission
in requesting the Sholly amandment, because the need for reracking can

be anticipated, because reracking involves a substantial physical
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INITIAL
NO SIGHNIFICANT HAZARDS CONSIDERATION DETERMINATICN
AND NOTICING ACTION

Docket No. ___ Facility:

Licensee: Date of application

Request for:

Initial Determination:

( ) Proposed determination - amendment request involves no sijnificant
hazards considerations (NSHC).

! ) Final determination - amendment request involves significant
hazards considerations (SHC).

Basis for Determination
{ ) Licensee's NSHC discussion has been reviewed and is accepted.

( ) Other (state).

(attach additional sheets as needed)
Initial Noticing Action: (Attach appropriate notice or input for monthly FRN)

PO ) Monthly FRN. Notice of opportunity for hearing (30 days) and
request for comments on proposed NSHC determination -- monthly
FRN input is attached (Attachment 8).

2. |( ) Individual FRN. Same notice matter as above. Time does not allow
waiting for next monthly FRN (Attachments 9a and 9b).

(This form should be typed except for unusual, urgent circumstances.)
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< Vel ) No initial FRN. Vvalid exigent circumstances exist (evaluated below).
Local wedia notice requesting public comments on proposed NSHC
determination 1s attached (Attachment 10).

3. ) No initial FRN or local media notice. A valid emergency situation
exists (evaluated below) and there is no time for public notice
on proposed NSHC determination. (No attachment)

5. ) Individual FRN. Licensee's claim of exigent or emergency circum-
stances is invalid (evaluated below). Notice of opportunity for
hearing (30 days) and request for comments on proposed NSHC
determination is attached (Attachments %a and 9b). Letter of
explanation to licensee is also attached.

5l ) Individual FRN. The amendment request involves SHC. Notice of
opportunity for prior hearing is attached (Attachment 5). Letter
to licensee also attached.

Cvaluation of exigent or emergency circumstances (if applicable):

Aggrcvals: Date

(Project Manager)

(Branch Chief)

(OELD)
Additional approval (for noticing action types 4, 5 and 6)

4.

(Assistant Director)
Additional approval (for noticing action types 4 and 5):

. 8

{Director, Division of Licensing)
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SAMPLE MEMORANDUM REQUESTING
INPUT INTO MONTHLY FR NOTIGE

MEMORANDUM FOR: (Responsible supervisor for Monthly FR Notices)

FROM: (Branch Chief)

SUBJECT: REQUEST FOR PUBLICATION IN MONTHLY FR NOTICE -
NOTICE OF CONSIDERATION OF ISSUANCE OF AMENDMENT TO FACILITY
OPERATING LICENSE AND PROPOSED WO SIGNIFICANT HAZARDS
CONSIDERATION DETERMINATION AND OPPORTUNITY FOR A HEARING

Licensee: Docket No.

Facility: Location:

Date of amendment request:

Description of amendment request:*

Basis for proposed no significant hazards consideration determination.*

Local Public Document Room loca:ion:
Attorney for licensea: (name pnd address)

NRC Branch Chief: (name) ?

(Branch Chief)

cc: Project Manager
Licensing Assistant

* See page 12 of this procedure for required content,



Attachment 9b
DLOP 228

SAMPLE MEMORAROUM REQUESTING
TNPUT INTO MONTALY FR NOTICE

MEMORANDUM FCR: (Responsible Supervisor for Monthly FR Notices)

FROM: (Branch Chief)

SUBJECT: REQUEST FOR PUBLICATION IN MONTHLY FR NOTICE -

NOTICE OF CONSIDERATION OF ISSUANCE OF AMENDMENT TO FACILITY

CPERATING LICENSE AND PROPOSED NO SIGNIFICANT HAZARDS
CONSIDERATION DE’. "MINATION AND OPPORTUNITY FOR HEARING

(REPEAT OF INDIVIDuUML NOTICE)

Licensee: Docket No. 50-

Facility: Location:
Date of amendment request:

Brief description of amendment:

Date of publication of individual notice in Federal Register:

Ixpiration date of individual notice: (Date)

(date),

(page) .

Local Public Document Room Location:

(Branch Chief)

cc: Project llanager
Licensing Assistant

NOTE: This memorandum should be completed as soon as the Federal Register
publication date and page number of the associated individual notice
are known.
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Attachment 10 (pa. 1 of 3)

DLOP 228

SAMPLE MIMORANDUM TO REGIONAL PUBLIC
AFFAIRS OFFICER AND PRESS RELEASE

MEMORANDUM FOR:

Public Affairs Officer

Region ____
FROM: (Branch Chief)
SUBJECT: PROPOSED PRESS RELEASE

Attached is a proposed press release relating to an application for an

amendment to the operating license  for the (name of facility)

dated

Because of exigent circumstances, time does not allow for normal
publication in the Federal Register.
It is requested that this announcement be released as soon as possible
to the media in the area of the facility and that a copy .e sent to the

State official and licensee.

(Branch Chief) _

Attachment:
Press release

cc/attachment

Director, OPA
Assistant Director
Project Manager
Director/DL

QELD

Licensing Assistant

(When this fcrm is approved, an advance copy of the application should be
sent to the LPOR. Contact LPDR Branch Chief for assistance.)



Attachment 10 (pg. 2 of 3)
NLOP 228

SAMPLE PRESS RELEASE

The luclear Regulatory Commission staff has received an application dated

(date) from (licensee) for a. amendment to the operating license
for the (facility) Tocated in (location)
If approved, the amendment would (describe request)*
{(Licensee) | has requested NRC action on its request by __(date)

Following an initial review of this application, the staff has made a
proposed (preliminary) determination that the requested amendment involves no
significant hazards consideration. Under NRC regulations, this means that the
proposed amendment does not involve a significant increase in the probability
or conseguences of an accident, would not create the possibility of a new or

different kind of accident, or involve a significant reduction in a safety margin.

(Describe basis for determination.)*

The Commission has determined that due to exigent circumstances, there
is no time to publish for public comment before issuance its usual notice in

the Federal Register of the proposed action. The exigent circumstances result

from

If the proposed determination becomes final, the staff will issue the
amendment without first offering an opportunity for a public hearing. An
opportunity for a hearing will be published in the Federal Register at a later
date and any hearing request will not delay the effective date of the amendment.

If the staff decides in its final determination that the amendment does
involve a significant hazards consideration, a notice of.gpportun1ty for a prior
hearing will be published in the Federal Register and, if a hearing is granted,

it will be held before the amendment is issued.



Attachment 10 (pg. 3 of 3)
DLOP 228

Comments on the proposed determination may be telephoned to _(name) ,

Chief of _ (branch) , by collect call to __ (commercial number) . A1l comments

received by (date) will be considered in reaching a final determination.

A copy of the application may be examinec at the NRC's local public document room

located at (location)

*See page 12 of DLOP 223 for required content.

Copy to: (by Regicnal PAQ)
1. Licensee
2. State official
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Attachment 15
OLOP 228

SAMPLE MEMCRANDUM REQUESTING
INPUT INTO MONTHLY FR NOTICE

MEMORANDUM FOR: (Responsible superviscor for Monthly FR Notice)
FROM: (Branch Chief)

SUBJECT: REQUEST FOR PUSLICATION IN MONTHLY FR NOTICE -
NOTICE OF ISSUANCE OF AMENDMENT TO FACILITY
OPERATING LICENSE AND FINAL DETERMINATION OF
NC SIGNIFICANT HAZARDS CONSIDERATION AND
OPPORTUNITY FOR HEARING (EXIGENT OR EMERGENCY
CIRCUMSTANCES)

Licensee: : Docket No.
Facility: . Location:
Date of apg’ication for amendment:

Brief description of amendment:

Date of Issuance: Effective Date:
Amendment No. Facility Operating License No:

Amendment revised the (Technical Specifications)(license) (both).

Press relesse issued requesting comments as to proposed no significant hazards
consideration: (Yes) (No)

Comment:. received: (Yes)(No). Source: _(public) (State)

The Commission's related evaluation is contained in a_(letter dated) (Safety
Evaluation) (Environmental Impact Appraisal)

Attorney for licensee:

Local public document room location:

(Branch Chief)

cc: Project Manager
Licensing Assistant




UNITED STATES (/; RS |

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20855

] -
Tran®

Docket No. 50-344

Mr. Bart D. Withers

Vice President Nuclear

Portland General Electric Company
121 S.W. Salmon Street

Portland, Oregon 97204

Dear Mr. Withers:

The Commission has issued the enclosed Amendment No. to Facility
Operating License No. NPF-1 for the Trojan Nuclear Plant. The amendment
consists of changes to the Technical Specifications in response to
your application dated »

The amendment

Copies of the Safety Evaluation and the Notice of [ssuance are also

enclosed.
Sincerely,
Charles M, Trammell, III
Project Manager
Operating Reactors Branch #3
Division of Licensing
Enclosures:

1. Amendment No. to NPF-1
2. Safety Evaluation
3. Notice of Issuance

cc w/enclosures:
See next page



UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20585

PORTLAND GENERAL ELECTRIC COMPANY

THE CITY OF EUGENE, OREGON

PACIFIC POWER AND LIGHT COMPANY

DOCKET NO. 50-344

TROJAN NUCLEAR PLANT

AMENDMENT TC FACILITY OPERATING LICENSE

Amendment No.
License No. NPF-1]

1. The Nuclear Regulatory Commission (the Commission) has found that:

A. The application for amendment by Portland General Electric Company,
the City of Eugene, Oregon, and Pacific Power and Light Company
(the licensee) dated
complies with the standards and requirements of the Atomic
Energy Act of 1954, as amended (the Act) and the Commission's
rules and regulations set forth in 10 CFR Chapter [;

B. The facility will operate in conformity with the application,
the provisions of the Act, and the rules and regulations of
the Commission;

C. There is reasonable assurance (i) that the activities authorized
by this amendment can be conducted without endangering the health
and safety of the public, and (ii) that such activities will be
conducted in compliance with the Commission's regulations;

D. The issuance of this amendment will not be inimical to the common
defense and security or to the health and safety of the public;
and

E. The issuance of this amendment is in accordance with 10 CFR Part
51 of the Commission's regulations and all applicable requirements
have been satisfied.



2. Accordingly, the license is amended by changes to the Technical
Specifications as indicated in the attachment to this license
amendment, and paragraph 2.C.(2) of Facility Operating License
No. NPF-1 is hereby amended to read as follows:

(2) Technical Specifications

The Technical Specifications contained in Appendices

A and B, as revised through Amendment No. , are

hereby incorporated in the license. The licensee shall
operate the facility in accordance with the Technical
Specifications, except where otherwise stated in specific
license conditions.

3. This license amendment is effective as of the date of its issuance.

FOR THE NUCLEAR REGULATORY COMMISSION

Robert A. Clark, Chief
Operating Reactors Branch #3
Division of Licensing

Attachment:
Changes to the Technical
Specifications

"

Date of [ssuance:




ATTACHMENT TO LICENSE AMENDMENT

AMENDMENT NO. TO FACILITY OPERATING LICENSE NO, NPF-]

DOCKET NO. 50-344

Revise Appendix A as follows:

Remove Pages Insert Pages




UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20655

SAFETY EVALUATION BY THE OFFICE OF NUCLEAR REACTOR REGULATION
RELATED TO AMENDMENT NO. TO FACILITY OPERATING LICENSE NO. NPF-1

PORTLAND GENERAL ELECTRIC COMPANY
THE CITY OF EUGENE, OREGON
PACIFIC POWER AND LIGHT COMPANY

TROJAN NUCLEAR PLANT

DOCKET NO. 50-344

Introduction

By letter dated , Portland General Electric Company, et al.,
(the licensee or PGE) requested an amendment to Facility Operating License
No. NPF-1 for operation of the Trojan Nuclear Plant in Columbia County,

Oregon.




Environmental Consideration

we have determined that the amendment does not authorize a change in
effluent types or totai amounts nor an increase in power level and
will not result in any significant environmental impact. Having made
this determination, we have further concluded that the amendment
involves an action which is insignificant from the standpoint of
environmental impact and, pursuant to 10 CFR §51.5(d)(4), that an
environmental impact statement or negative declaration and environ-
mental impact appraisal need not be prepared in connection with the
issuance of this amendment.

Conclusion

We have concluded, based on the considerations discussed above, that:
(1) because the amendment does not involve a significant increase

in the probability or consequences of accidents previously considered
and does not involve a significant decrease in a safety margin, the
amendment does not involve a significant hazards consideration, (2)
there is reasonable assurance that the health and safety of the public
will not be endangered by operation in the proposed manner, and (3)
such activities will be conducted in compliance with the Commission's
regulations and the issuance of this amendment will not be inimical
to the common defense and security or to the health and safety of

the public.

~

vate:

Principal Contributors:




7590-01

UNITED STATES NUCLEAR REGULATORY COMMISSION
DOCKET NO. 50-344

PORTLAND GENERAL ELECTRIC COMPANY, ET AL.

NOTICE OF ISSUANCE OF AMENDMENT TO FACILITY
“OPERATING LTCENSE

The U. S. Nuclear Regulatory Commission (the Commission) has
issued Amendment ho. to Facility Operating License No. NPF-1,
issued to Portland General Electric Company, the City of Eugene, Oregon,
and Pacific Power and Ligrt Company (the licensees), which revised the
Technical Specifications for operation of the Trojan Nuclear Plant (the
facility) located in Columbia County, Oregon. The amendment is effective
as of the date of issuance.

The amendment (use second paragraph of letter)

The application for the amendment complies with the standards
and requirements of the Atomic Energy Act of 1954, as amended (the
Act), and the Commission's rulss and regulations. The Commission has
made appropriate findings as required vy, *he Act and the Commission's
rules and regulations in 10 CFR Chapter I, wiich are set forth in
the license amendment. Prior public notice of this amendment was
not required since this amendment does not involve a significant hazards

consideration.



~n

7590-01

o ¥ w

The Commission has determined that the issuance of this amendment
will not result in any significant environmental impact and that
pursuant to 10 CFR §51.5(d)(4) an environmental impact statement or
negative declaration and environmental impact appraisal need not be

prepared in connection with issuance of this amendment.

For further details with respect to this action, see (1) the

application for amendment dated ’

(2) Amendr 'nt No. to License No. NPF-1 and (3) the Commission's
related Safety Evaluation. A1l of these items are available for public
inspection at the Commission's Public Document Room, 1717 H Street,
N.W., Washington, D.C. and at the local public document room located

at the Multnomah County Library, Social Science and Science Department,
801 S.W. 10th Avenue, Portland, Oregon 97205. A copy of items (2)

and (3) may be obtained upon request addressed to the U. S. Nuclear
Regulatory Commission, Washington, D.C. 20555, Attention: Director,
Division of Licensing.

Dated at Bethesda, Maryland, this

FOR THE NUCLEAR REGULATORY COMMISSION

Robert A, Clark, Chief

Operating Reactors Branch #3
Division of Licensing
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Recipients of PR-50 (48 FR 14864)
FROM: Docketing and Service Branch
RE: Comuent Number 21

21 in the above proposed rule was mistakenly used twice. The cament
21 from lowenstein, Newman, Reis & Avelrad will remain mmber 21. The
fram Portland General Electric Company has been changed to mumber 22,



DOUXET NutaeR

OR0POSED RULE P R "5.0
' A )47

_— ]
rG E Portland General Electric Company e
JUN 20 1983 »

Bant D Wrhers  Vice President

June 15, 1983

Secretary of the Commission

Attention: Docketing and Service Branch
U. 8. Nuclear Regulatory Commission
Washington DC 20555

Dear Sir:

Standards for Determining Whether License
Amendments Involve No S a zard deratio

On April 6, 1983, the NRC published an interim firal rule in the Federal
Register implementing standards for determining whether license amendments
involve no significant hazards consideration. PGE has the following
comments for your consideration:

1. The interim final rule went into effect too soon, not allowing for a
sufficient comment period and not allowing time for experience under
the new rule to see if its provisions are effective.

2. It is not clear if the emergency procedures apply for a plant which is
shut down and cannot start up without a license amendment being
issued. It is not perceived to be the intent of the rule to penalize
such plants, and, therefore, the emergency provisions should apply in
such cases.

3. The categories of derating or shutdown for an amendment to be
considered as an emergency amendment are too narrow. Other equally
justifiable circumstances that could improve public health and safety
may warrant emergency action.

4., 1In general, the requirement to prenotice all license amendments is
unduly restrictive and unnecessary. It was not the intent of the
legislation to delay even routine license amendments 30 days.

Sincerely, P

Bart D. Withers
Vice President

(P Nuclear
‘@e{ Mr. Lynn Frank, Director
State of Oregon
Department of Energy Sana ‘ 6/2, f3




