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SUBJECT: COMMENTS ON FINAL REGULATIONS ON NO SIGNIFICANT HAZARDS
CONSIDERATION (THE “SHOLLY AMENDMENT")--SECY-85-209A

We have reviewed SECY-85-209A and offer comments for your consideration.
The staff paper presents for Commission approval a proposed final regula-
tion and accompanying Federal Register Notice implementing the so-called
"Sholly Amendment" to the Atomic Energy Act. Given the length and com-
plexity of the paper and the Commission's familiarity with the subject, we
have elected to focus on certain aspects that have changed since the
interim rule was adopted in 1983. In summary, we believe the proposed
final rule conforms to the intent of the Congress and the Commission in
this area, represents a workable administrative process, and merits your
approval.

NRC Response to the Sholly Amendment

The necessity for this regulation arose out of Sholly v. NRC, in which NRC
was sued for a hearing to be held prior to the NR 1ssuing an amendment
authorizing the venting of the TMI-2 containment. The Appeals Court (D.C.
Circuit) held that the Atomic Energy Act required a hearing prior to
amendment of an operating license. In response to this holding, the
Congress passed legislation (the "Sholl, Amendment") directing NRC to
promulgate regulations limiting this right to amendments for which there
were “significant hazards considerations." The Sholly Amendment, in
essence, requires that the Commission determine that a proposed license
amendment involves "significant hazards considerations" if:

(1) It involves a significant increase in the probability or consequences
of an accident previously evaluated; or
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(2) It creates the possibility of a new or different kind of accident from
any accident previously evaluated; or

(3) It involves a significant redurtiin in a margin of safety.

If NRC finds "no significant hazards considerations," the amendment may be
issued immediately. If NRC finds "significant hazards considerations,” it
is required to provide notice of its intent to issue the license amendment
and, if requested, to provide a hearing prior to issuance. In cases where
the amendment is necessary to protect public health and safety this notice
and right to a prior hearing may be waived. The legislative history of the
Sholly Amendment indicates a Congressional intent that the staff's "no
significant hazards considerations” findings also be published for public
comment.

In April 1983, the Commission issued interim final rules implementing the
Sholly Amendment. In SECY-85-209A the staff proposes a Federal Register
Notice analyzing public comments on the interim regulations and promulgat-
ing a final rule. In general, the proposed final rule follows the general
thrust and purpose of the interim regulations, but makes several changes in
procedure anc,;efines certain circumstances under which the procedures can
be modified. =/ The supplementary information section of the draft Federal
Register Notice adds two additional examples of situations in which no
significant hazards considerations are deemed to exist. Further, the
supplementary information provides additional explanation of the procedures
NRC would follow, and notes in passing further actions the Commission is
considering., We address in turn each of these aspects of the staff's
proposal.

Proposed Changes in Procedure

The final rule and the supplementary information indicate that, in general,
staff will make preliminary findings on "no significant hazards consider-
ations” on all proposed license amendments. This preliminary determination
and a notice that the Commission is considering issuing the amendment will
normally be published in the Federal Register once a month. If someone
requests a hearing on a particular amendment, the staff will make a final
determination, taking into account comments received on the preliminary
determination. If the final determination is also negative, the requesting
party will be offered a hearing after the license amendment is issued. If
the staff finds there are "significant hazards considerations," the amend-
ment will be held in abeyance until after the hearing. This differs from
the interim procedure in that the stated normal practice will be to pre-
notice all amendments, not just those required by law, i.e., only those
involving significant hazards considerations.

1/ A detailed summary of the Sholly process under the proposed final rule
is given on pages 66-70 and 80-91 of the proposed Federal Register
Notice.




Emergency Situations and Exigent Circumstances

The interim rule defined two types of “emergency situations."” The first a
is one in which prompt action is necessary to protect public health and
safety. In this case, the Commission can issue, without either prior
notice or a prior hearing, an immediately effective order amending a
license, even if the amendment involves significant hazards considerations.

The second type of emergency discussed in the interim rule was one where
prompt action is necessary, not to protect the public health and safety,
but rather only to avoid shutdown or derating or, in the draft final rule,
delay in the resumption of plant operations or in a planned increase in
power level. In this case "exigent circumstances" (discussed below) would
be deemed to exist.

The proposed final rule would, under these or other undefined exigent
circumstances, reduce the required notice period where a preliminary
finding of "no significant hazards considerations"” is made. Providing the
licensee has made a timely request, NRC would attempt to provide 14 days
notice in the Federal Register; if this is impossible, NRC will use the
local media to inform the public of the proposed amendment and to request
comments; if unavoidable, NRC need give no notice at all.

Additional "No Significant Hazards Considerations" Examples

The Supplementary Information published with the interim rule provided
examples of amendments that were and were not likely to involve significant
hazards considerations; those examples would be retained. In their pro-
posed final version the staff adds two more examples of amendments having
"no significant hazards considerations.” One new example would read as
follows:

(ix) A repair or replacement of a major component or system important
to safety, if the following conditions are met:

(1) The repair or replacement process involves practices which
have been successfully carried [sic] at least once on simi-
lar components or systems elsewhere in the nuclear industry
or in other industries, and does not involve a significant
increase in the probability or consequences of an accident
previously evaluated or create the possibility of a new or
different kind of accident from any accident previously
evaluated; and

(2) The repaired or replacement component or system does not
result in a significant change in its safety function or a
significant reduction in any safety limit (or limiting
condition of operation) associated with the component or
sy« tem,




This sort of repair might include replacement of PWR steam generators and
BWR primary piping. (The major repairs to the TMI-1 steam generator would
appear to be covered under this category.)

The other new example would read as follows:

(x) An expansion of the storage capacity of a spent fuel pool when
all of the following are satisfied:

(1) The storage expansion method consists of either replacing
existing racks with a design which allows closer spacing
between stored spent fuel ascemblies or placing additional
racks of the original design on the pool floor if space
permits;

The storage expansion methods [sic] does not involve rod
consolidation or double tiering;

The Keff of the pool is maintained less than or equal to
0.95 and

(4) No new technology or unproven technology is utilized in
either the construction process or the analytical techniques
necessary to justify the expansion.

This example would include most requests for re-racking amendments.

Non-reviewability of Sholly Findings

The staff's proposed final rule would state explicitly that, although the
Commission may review on its own initiative the staff's substantive finding
of nc significant hazards considerations, no external party can challenge
the staff's final determination. This is consistent with Congressional
intent that challenges to the findings should not delay issuance of the
amendment. The technical matters underlying such a challenge can, of
course, be litigated in a subsequent hearing on the amendment itself.

Related Policy Matters

In the Supplementary Information, the staff provides proposed responses to
the public comments. Two of these responses involve questions of
Commission policy not previously enunciated clearly. The first of these
concerns exemption requests, on which the following statement is proposed
to be made:

The Commission does not automaticaily consider exemption requests as
license amendments. Most are not amendments. If an exemption to the
regulations for a particular facility also entails or requires an
amendment to the facility license, the amendment would be processed as
a license amendment under the "Sholly" regulations and the requirements




of tiie regulations could not be avoided simply because an exemption is
also involved.

This seems consistent with the Commission's views in granting the Shoreham
low-power exemption and granting extensions to several licensees on the
period for equipment qualification.

The second policy matter concerns technical specifications, changes to
which constitute a large percentage of the amendments covered by the Sholly
process. The following statement is proposed to be made:

The proposed rule would introduce a two-tier system of license speci-
fications: technical specifications and supplemental specifications.
Only the former would be made directly a part of the operating license
and would require prior NRC approval and an amendment; supplemental
specifications would be made a condition of the license, as is the
Final Safety Analysis Report, but could be changed by the licensee
within certain bounds and under prescribed conditions using a process
similar to changes made under §50.59.

This approach appears to be consistent with the March 1982 proposed rule on
technical specifications and with the Commission's views on reducing un-
necessary burdens on licensees. Presumably, this approach will be consis-
tent with the staff's forthcoming paper on technical specifications.

Conclusion

The staff's proposals seem to us consistent with the Sholly Amendment and
its legislative history and with the Commission's views on "no significant
hazards considerations." We believe that the changes from the interim rule
would simplify and clarify the process, and that the policy matters
enunciated are consistent with the Commission's views. Thus, we recommend
you approve the staff's proposed final rule and the rest of the proposed
Federal Register Notice.
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and continuing to notice the staff's proposed
determinations. The Federal Register notice for the
final rule (Enclosure 1) is consistent with this option.

So that tre full record of the Comnission's actions is
readily available and so that it will nct get
misinterpreted or lost, the notice combines the
statements of consideration of the two interim final
rules and is more detailed than usual. The first section
of the notice sets out (A) the affected legislation,
regulations and procedures (pp. 3-7), (B) the Court's
Sholly decision and the subsequent legislation (pp.
8-13), and (C) the basis for the interim final rules,
including the 1976 petition for rulemaking (p. 13), the
1980 proposed rule (pp. 13-16), the comments on the
proposed rule (pp. 16-22), a preliminary discussion on
reracking of spent fuel pools (pp. 22-24), a discussion
of amendments involving irreversible consequences (pp.
24-27), and two lists of examples: one for those
amendments considered 1ikely to involve significant
hazards considerations (pp. 27-28) and one for those
considered not likely to involve significant hazards
considerations (pp. 28-30).

The second section sets out the responses to the comments
on the two interim final rules. (The comments are
described in some detail in Enclosure 2.) The Commission
should note several issues in this section. First, as to
the comment that it should incorporate the examples into
the rule (p.31), it has already considered and disposed
of this matter. See SECY-83-16A (where the staff
incorporated the examples into the rule) and SECY-83-166
(where the Commissior decided not to incorporate the
examples into the rule).

Second, the issue of repair or replacement of major
components or systems important to safety (raised by some
commenters) necessitated an addition to the list of
examples. See pp. 37-39. Third, the issue of rerackings
is discussed and an example is added to the list. See
pp.40-46. Fourth, the issues of emergency situations and
exigent circumstances are discussed and clarified.

See pp. 49-57 and 62.

The third section of the notice describes the staff's
present practices and modifications to these under the
final rule. See p. 66 et seq. The Sholly statistics
are presented at pp. 71=79. 1In this regard, it should be
noted that the regulatory analysis contained in



SECY-83-16 and SECY-83-168 has been updated as discussed
in connection with SECY-85-209. See p. 91. In conclusion,
the Commission should note the legislative requirement for
Sholly notices has placed an additional resource burden on
the staff, and the benefits to the public of the legislation
may not be commensurate with the cost. However, given the
legislative requirement, the Sholly precedures are working
adequately. Consequently, no major changes have been made
to the rule. See pp. 94-106. These procedures, however,
are made necessary because of the amendments Congress has
adopted to Section 189 of the Atomic Energy Act of 1954
over the years. If the Commission wishes to suggest
amendatory language to the Congress it might consider
recommending the removal of the mandatory hearing require-
ment adopted in 1957. Such a change would then allow a
simple notice requirement to be substituted for the
complicated and convoluted language of the Sholly
amendment which results in giving the public notice of

the Commission's intent to dispense with 30 days notice.
For example, Section 189 stated more simply without the
archaic mandatory hearing requirement could be revised to
read:

"a(l) In any proceeding under this Act, for the
granting, suspending, revoking, or amending of any
license or construction permit, or application to
transfer control, and in any proceeding for the
issuance or modification of rules and reculations
dealing with the activities of licensees, and in
any proc2eding for the issuance or modification of
rules and regulations dealing with the activities
of licersees, and in any proceeding for the payment
of compensation, an award, or royalties under
sections 153, 157, 186 c¢., or 188, the Commission
shall grant a hearing upon the request of any
person /hose interest may be affected by the
proceeding, and shall admit any such person as a
party to such proceeding. The Commission shall
provide held-a-hearing-after thirty days' notice and
pubfication once in the Federal Register, on each
facility application under section 103 or 104 b. fer-a
€EoRstryction-permit-for-a-facilityy and on any
application under section 104 c. fer-a-cenrstruetion
permit for a testing facility. Im-eases-where-sueh
a-eonstryetion-permit-has-been-issued-following-the
Retding-ef-sueh-a-Rearirgs-the-Commission-mays-+R
the-absence-af-a-reanest-therefor-by-any-persen-
whese-interesi-may-be-affectedy-issue-an-eperating
-1iceRse-pr-aR-AMEREMERE-£0-3-CORSEFHEEIOR-PEPRIE-aF
-aR-ameRdmeRt-ta-aR-aperating-ticense-without-a
~-Rearingy-but-ypen-thirty-daysi-netice-and
publication-ef-its-intent-te-de-se. The Commission
may dispense with such thirty days' notice and



Recommendations:

That
(a)

(b)

publication in exigent or emergency situations with
respect to any application for an amendment to a
construction permit or an amendment to an operating
license upon a determination by the Commission that
the amendment involves no significant hazards con-
sideration, provided that notice and publication
once in the Feaeral Register 15 provigea within

thirty days of making such a determination.

“(2)(A) The Commission may issue and make
immediately effective any amendment to a
construction permit or an operating license, upon a
determination by the Commission that such amendment
involves no significant hazards consideration,
notwithstanding the pendency before the Commission
of a request for a hearing from any person. Such
amendment may be issued and made immediately
effective in advance of the holding and/or
completion of any required hearing. In determining
under this section whether such amendment involves
no significant hazards consideration, the
Commission shall consult with the State in which
the facility involved is located. In all other
respects such amendment shall meet the requirements
of this Act.

(B) - delete
(C) - delete
the Commission:

Approve publication of the final rule in Enclosure !
on the "Sholly Amendment."

Note that:

1. The final rule will take effect 60 days after
: publication.

The previous Regulatory Analysis in SECY-83-16
and 168 is low by a factor of about three.

Enclosure 2 is a summary of the comments. The
responses to the comments on the two interim
final rules are found in Enclosure 1 at pp. 31
to 66. As explained in the statement of
considerations, two examples have been adced as




a result of the public comments and further
staff study.

As requested by the Committee on Environment

and Public Works of the Senate, the Commission
has been transmitting to it a monthly report on
the Commission's determinations on no significant
hazards considerations. This has been
accomplished by sending it a copy of the

Federal Register notice (with exceptions made

for emergencies) containing the determinatiuns.

Note in this regard that the staff has been
making proposed determinations on no
significant hazards considerations but has not
normally been making final determinations
absent a request for a hearing.

Under 10 CFR 51.22(c)(3) and 51.22(b),
preparation of an environmental impact
statement or an environmental assessment is not
necessary, since the eligibility criteria for
categorical exclusion are met.

Under 10 CFR 50.109 preparation of a backfit
analysis is not necessary, since the rule is
required by legislation (whether or not it meets
the standard in § 50.109(a)(3)) since the final
rule is a2 modification of two interim final rules
promulgated before new § 50.109 became

effective on October 21, 1985, and since the
final rule is procedural and not within the
definition of backfit in § 50.109(a)(1).

The reporting requirement in the final

rule need not be cleared with the Office

of Management and Budget under the
Paperwork Reduction Act because OMB has
already cleared the two interim final rules.

The rule contains the requisite Regulatory
Flexibility Act certification.

Appropriate Congressional Committees will
be informed of the rule after the
Commission has acted. OPA believes that a
public announcement is unnecessary.



10. A1l knewn interested persons, including
the States involved, will receive by direct
mail a copy of the rotice of final rulemaking.

11. The General Ccunsel's cffice has reviewed
the previous draft of the rule and
generally aarees with it.

12. The Commission may wish to direct the staff to
provide a proposed legislative package to
amend Section 189 of the Atomic Energy Act, as
amended along the lines outlined above.

Scheduling: If scheduled on the Commission agenda, it is recommended
that this paper be considered at an open meeting. No
specific circumstances are known to staff which would
require Commission action by any particular date in the
near term.

7 ; ’
/ '-\) Sl
William J7 Dircks
Executive Director for Operations
Enclosures:

1. Final rule on standards for no significant hazards
consideration and on notice and State consultation.

2. Summary of public comments.



Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Tuesday, January 7,
1986.

Commission Staff Office comments, if any, should be submitted
to the Comnissioners NLT Tuesday, December 31, 1985, with an
information copy to the Office of the Secretary. If the

paper is of such a nature that it requires additional time

for analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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[7590-011

NUCLEAR REGULATORY COMMISSION
10 C.F.R. Parts 2 and 50

Final Procedures and Standards on No Significant Hazards Considerations

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: Pursuant to Public Law 97-415, NRC is amending its regulations
in final form (1) to provide procedures under which, before granting or
denying an amendment, normally it would give notice of opporturity for a
hearing on applications it receives to amend operating licenses for nuclear
power reactors and testing facilities and prior notice and reasonable
opportunity for public comment on proposed determinations about whether
these amendments involve no significant hazards considerations, (2) to
specify criteria for dispensing with such prior notice and reasonable
opportunity for public comment for amendment requests where emergency
situations exist and for shortening the comment period for amendment
requests where exigent circumstances exist, and (3) to furnish procedures
for consultation on these determinations with the State in which the
facility involved is located. Research reactors are not covered by this
rule. These procedures normally provide the public and the States with
prior notice of NRC's determinations involving no significant hazards

considerations and with an opportunity to comment on its actions.

EFFECTIVE DATE:



ADDRESSES: Copies of comments received on the amendments and of the other
documents described below may be examined in the Commission's Public Document
Room at 1717 H Street, NW., Washington, D.C. Copies may be obtained from

the NRC/GPO Sales Program, U.S. Nuclear Regulatory Commission, Washington,
D.C. 20585.

FOR FURTHER INFORMATION CONTACT: Thomas F. Dorian, Esq., Office of the

Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington,

D.C. 20555. Telephone: [301) 492-8690.

SUPPLEMENTARY INFORMATION:

INTRODUCTION

Public Law 97-415, signed on January 4, 1983, among other things, directed
NRC to promulgate requlations which establish (a) standards for determining
whether an amendment to an operating license involves no significant hazards
consideration, (b} criteria for providing, or, in emergency situations,
dispensing with, prior notice and public comment on any such determination,
and (c) procedures for consulting with the State in which the facility
involved is located on such a determination about an amendment request.

See Conf. Rep. No. 97-884, 97th Cong., 2d Sess. (1982). The legislation also
authorized NRC to issue and make immediately effective an amendment to a
lTicense, upon a determination that the amendment involves no significant
hazards consideration (even though NRC has before it a request for a hearing
by an interested person) and in advance of the holding and completion of any

required hearina,



The two interim final rules published in the FEDERAL REGISTER on April 6,
1983 ((48 FR 14864) and (48 FR 14873)), responded to the statutory directive
that NRC expeditiously promulgate regulations on the three items noted above.
The first dealt with the standards themselves and the second with the notice
and State consultation procedures. These regulations were issued, as final

though in interim form, and comments have been considered on them.

The following discussion is divided into three parts. The first discusses
the background for this final rule, including a discussion of the proposed
rule on the standards published before passage of the legislation, as well
as an overview of the interim final rules published after the legislation
was enacted. See 45 FR 20491 (March 28, 1980). The second analyzes and
responds to the public comments on the two interim final rules. And the

third discusses the present practice and modifications made to it by the

final rule.

I. BACKGROUND

A, Affected Legislation, Requlations and Procedures

When the Atomic Energy Act of 124 (Act) was adopted in 1954, it contained
no provision which required a public hearing on issuance of a construction
permit or an operating license for a nuclear power reactor in the absence
of a request from an interested person. In 1957, the Act was amended to
require that mandatory hearings be held before issuance of both a construc-
tion permit and an operating license for power reactors and certain other
facilities. See Public Law 85-256 (71 Stat. 576) amending section 18%a. of
the Act.



The 1957 amendments to the Act were interpreted by the Commission as
requiring a "mandatory hearing" before issuance of amendments to construction
permits and operating licenses. See, e.g., Hearing Before the Subcommittee
on Legislation, Joint Committee on Atomic Energy, 87th Cong., 2d. Sess.
(April 17, 1962), at 6.) Partially in response to the administrative
rigidity and cumbersome procedures which this interpretation forced upon the
Commission (see, Joint Committee on Atomic Energy Staff Study, "Improving the
AEC Regulatory Process", March 1961, pp. 49-50), section 189%a. of ine Act was
amended in 1962 to eliminate the requirement for a mandatory public hearing
except upon the application for a construction permit for a power or testing
facility. As stated in the report of the Joint Committee on Atomic Energy
which recommended the amendments:

Accordingly, this section will eliminate the requirements for a

mandatory hearing, except upon the application for a construction

permit for a power or testing facility. Under this plan, the

issuance of amendments to such constructicn permits, and the

issuance of operating licenses and amendments to operating licenses,

would be only after a 30-day public notice and an offer of hearing.

In the absence of a request for a hearing, issuance of an amendment

to a construction permit, or issuance of an operating license, or an

amendment to an operating license, would be possible without formal

proceedings, but on the public record. It will also be possible for

the Commission to dispense with the 30-day notice reauirement where the

applicat .on presents no significant hazards consideration. This

criteviun is presently being applied by the Commission under the

terms of AEC Regulations 50.59. House Report No. 1966, 27th Cong.,

2d. Sess., p. 8.
Thus, according to the 1962 amendments, a mandatory public hearing would no
longer be required before issuance of an amendment to a construction permit
or operating license and a thirty-day prior public notice would be required
only if the proposed amendment invoived a "significant hazards consideration.”
In sum, section 189a. of the Act, now provided that, upon thirty-days' notice

published in the FEDERAL REGISTER, the Commission may issue an operating



license, or an amendment to an cperating license, or an amendment to a
construction permit, for a facility licensed under sections 103 or 104b. of
the Act, or for a testing facility licensed under section 104c., without a
public hearing if no hearing is reaquested by an interested person. Section
18%a. also permitted the Commission to dispense with such thirty-davs' notice
and FEDERAL REGISTER publication with respect to the issuance of an amendment
to a construction permit or an amendment to an operating license upon a deter-
mination by it that the amendment involves no significant hazards considera-
tion. These provisions were incorporated into the Commission's regulations,
which were subsequently changed. See §§ 2.105, 2.106, 50.58(a) and (b) and
50.91.

The Commission's regulations before promulgation of the two interim final
rules provided for prior notice of an application for an amendment when a
determination was made that there is a significant hazards consideration
and provided an opportunity for interested members of the public to request
a hearing, PMence, if a requested license amendment were found to involve a
significant hazards ccnsideration, the amendment would not be isfuea 'ntil
after any required hearina were completed or after expiration of the notice
period. In addition, § 50.58(b) further explained the Commission's hearing
and notice procedures, as follows:

The Commission will hold a hearing after at least 30 days notice

and publication once in the FEDERAL REGISTER on each application

for a construction permit for a production or utilization facility

which is of a type described in § 50.21(b) or § 50.22 or which is a
testine facility. When a construction permit has been issued for



such a facility following the i01ding of a public hearing and an

application is made for an oy .rating license or for an amendment to

a construction permit or operating license, the Commission may hold

a hearing after at least 30 days notice and publication once in the

FEDERAL REGISTER or, in the absence of a request therefor by any

person whose interest may be affected, may issue an operating

license or an amendment to a construction permit or operating

license without a hearing, upon 30 days notice and publication once

in the FEDERAL REGISTER of its intent to do so. If the Commission

finds that no significant hazards consideration is presented by an

application for an amendment to a construction permit or operating

license, it may dispense with such notice and publication and may

issue the amendment.
The Commission noted in its interim final rules that, after it has made its
determination about whether a proposed license amendment does or does not
present a significant hazards consideration, its hearing and attendant notice
requirements come into play. Under its former rules, the Commission made its
determination about whether it should provide an opportunity for a hearing
before issuing an amendment together with its determination about whether it
should issue a prior notice -- and the central factor in both determinations
was the issue of "no significant hazards consideration." It had been argued
that in practice this meant that the staff often decided the merits of an
amendment together with the issue of whether it should give notice before or
after it has issued the amendment. See 48 FR 14864, at 148¢5 (April 6, 1983).
The argument arose, in part, because of some concern that the Act and the
requlations did not define the term "significant hazards consideration” and
did not establish criteria for determining when a proposed amendment involves
"significant hazards considerations.” Section 50.59 has, of course, all
along set forth criteria for determining when a proposed change, test or
experiment involves an "unreviewed safety question" but it was and s clear

that not every such question involves a "significant hazards consideration.”



The Commission's practice with regard to license amendments involving no
significant hazards consideration (unless, as a matter of discretion, prior
notice was given) was to issue the amendment and then publish in the FEDERAL
REGISTER a "notice of issuance." See § 2.106. In such a case, interested
members of the public who wished to object to the amendment and request a
hearing could do so, but a request for a hearing did not, by itself, suspend
the effectiveness of the amendment. Thus, both the notice and hearing, if

one were requested, occurred after the amendment was issued.

It is important to bear in mind as one reads thic background statement and
the final requlations that there is no intrinsic safety significance to the
"no significant hazards consideiation" standard. Neither as a notice
standard nor as a standard about when a hearing may be held does it have a
substantive safety significance. Whether or not an action requires prior
notice or a prior hearing, no license and no amendnent may be issued unless
the Commission concludes that it provides reasonable assurance that the
public health and safety will not be endangered and that the action will not
be inimical to the common defense and security or to the health and safety of
the public. See, e.g., § 50.57(a). In short, the "no significant hazards
consideration" standard is a procedural standard which governs whether an
opportunity for a prior hearing must be provided before action fs taken by
the Commission, and, as discussed later, whether prior notice for public
comment may be dispensed with in emergency situations or shortened in

exigent circumstances.



B. The Sholly Decision and the New Legislation

The Commission's practice of not providing an opportunity for a prior hearing
on a license amendment not involving significant hazards considerations was

held to be improper in Sholly v. NRC, 651 F.2d 780 (1980), rehearing denied,

651 F.2d 792 (1980), cert. granted 451 U.S. 1016 (1981), vacated 459 U.S. 1154

(1983) (Sholly). In that case the U.S. Court of Appeals for the District of
Columbia Circuit ruled that, under section 18%. of the Act, NRC must hold a
prior hearing before an amendment to an operating license for a nuclear power
plant can become effective, if there has been a request for hearing (or an
expression of interest in the subject matter of the proposed amendment which
is sufficient to constitute a request for a hearing). A prior hearing, said
the Court, is required even when NRC has made a finding that a proposed
amendment involves no significant hazards consideration and has determined

to dispense with prior notice in the FEDERAL REGISTER.

At the request of the Commission and the Department of Justice, the Supreme
Court agreed to review the Court of Appeals' interpretation of section 189%a.
of the Act. On February 22, 1983, the Supreme Court vacated the Court of
Appeal's opinion as moot and directed the Court of Appeals to reconsider the
case in light of the new legislation. On April 4, 1983, the Court of Appeals,
having considerad the legislation, found that the portion of its opinion
holding that a hearing requested under section 18%. of the Act must be held
before a license amendment becomes effective would be moot as soon as HRC
oromulgated the regulations to which the legislation referred. The Court also
found that NPC, of course, was still under a statutory mandate to hold a
hearing after an amendment became effective, if requested to do so by an

interested party. Appeal Ngs. 80-1691, 80-1783, and 80-1784,



The Court of Appeals’' decision did not involve and has no effect upon the
Commission's authority to order immediately effective amendments, without

prior notice or hearing, when the public health, safety, or interest so
requires. See, Administrative Procedure Act, § 9(b), 5 U.S.C. § 558(c),
section 161 of the Atomic Energy Act, and 10 C.F.R. §§ 2.202(f) and 2.204.
Similarly, the Court did not alter existina law with regard to the Commission's
pleading reaquirements, which are designed to enable the Commission to

determine whether a person requesting a hearing is, in fact, an "interested
person” within the meaning of section 189a. -- that is, whether the person

has demonstrated standing and identified one or more issues to be litigated.

See, BPI v. Atomic Energy Commission, 502 F.2d 424, 428 (D.C. Cir. 1974),

where the Court stated that, "Under its procedural regulations it is not
unreasonable for the Commission to require that the prospective intervenor

first specify the basis for his request for a hearing."

The Commission believed that legislation was needed to change the

result reached by the Court in Sholly because of the implications of the
requirement that the Commission grant a requested hearinoc before it could
issue a license amendment involving no significant hazards consideration.
It also believed that, since most requested license amendments involving
no significant hazards consideration are routine in nature, prior hearinas
on such amendments could result in unnecessary disruption or delay in

the operations of nuclear power plants by imposing regulatory burdens
unrelated to significant safety matters. Subsequently, on March 11, 1981,
the Commission submitted proposed legislation to Congress (introduced as

§,612) that would expressly authorize it to issue a license amendment
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before holding a hearing requested by an interested person, when it has made
a determination that no significant hazards consideration is involved in the

amendment.

After the House and Senate conferees considered two similar bills, H.R.2330
and $.1207, they agreed on a unified version (see Conf. Rep. No. 97-884,
97th Cong., 2d. Sess. (1982)) and passed Public Law 97-415. Specifically,
section 12(a) of that law amends section 189a. of the Act by adding the
following with respect to license amendments involving no significant
hazards considerations:

(2)(A) The Commission may issue and make immediately effective
any amendment to an operating license, upon a determination by the
Commission that such amendment involves no significant hazards
consideration, notwithstanding the pendency before the Commission
of a request for a hearing from any person. Such amendment may be
issued and made immediately effective in advance of the holding and
completion of any required hearing. In determining under this section
whether such amendment involves no significant hazards consideration,
the Commission shall ronsult with the State in which the facility
involved is located. In all other respects such amendment shall
meet the reauirements of this Act.

(B) The Commission shall periodically (but not less frequently
than once every thirty days) publish notice of any amendments
issued, or proposed to be issued, as provided in subparagraph (A).
Each such notice shall include all amendments issued, or proposed to
be issued, since the date of publication of the last such periodic
notice. Such notice shall, with respect to each amendment or
proposed amendment (i) identify the facility involved; and (i{)
provide a brief description of such amendment. Nothing in this
subsection shall be construed to delay the effective date of any
amendment .

(C) The Commission shall, during the ninety-day period
following the effective date of this paragraph, promulgate
requlations establishing (i) standards for determining whether any
amendment to an operating license involves no significant hazards
consideration; (ii) criteria for providing or, in emergency
situations, dispensing with prior notice and reascnable
opportunity for public comment on any such determination, which
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criteria shall take into account the exigency of the need for the
amendment involved; and (iii) procedures for corsultation on any
such determination with the State in which the facility involved is
Tocated.

Section 12(b) of that law specifies that:

(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made by subsection (a), to issue and

to make immediately effective any amendment to an operating license
shall take effect upon the promulgation by the Commission of the
regulations required in such provisions.

Thus, as noted above, the legislation authorizes NRC to issue and make
immediately effective an amendment to an operating license upon a
determination that the amendment involves no significant hazards
considerations, even though NRC has before it a request for a hearing
from an interested person. In this regard, the Conference Report states:

The conference agreement maintains the requirement of the

current section 18%a. of the Atomic Energy Act that a hearing on
the license amendment be held upon the request of any person whose
interest may be affected. The agreement simply authorizes the
Commission, in those cases where the amendment involved poses no
significant hazards consideration, to issue the license amendment
and allow it to take effect before this hearing is held or
completed. The conferees intend that the Commission will use this
authority carefully, applying it only to those license amendments
which pose no significant hazards consideration. Conf. Rep.

No. 97-884, 2d. Sess., at 37 (1982).

And the Senate has stressed:

its strong desire to preserve for the public a meaningful right to
participate in decisions regarding the commercial use of nuclear
power. Thus, the provision does not dispense with the requirement
for a hearing, and the NRC, if requested [by an interested person],
must conduct a hearing after the license amendment takes effect,
See S. Rep. No. 97-113, 97th Cona., 1st Sess., at 14 (1981).
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The public notice provision was explained by the Coriference Report as

follows:

The conferees note that the purpose of requiring prior notice
and an opportunity for public comment before a license amend-
ment may take effect, as provided in subsection (2)(C)(ii) for
all but emergency situations, is to allow at least a minimum
level of citizen input into the threshold question of whether
the proposed license amendment involves significant health or
safety issues. While this subsection of the conference agree-
ment preserves for the Commission substantial flexibility to
tailor the notice and comment procedures to the exigency of
the need for the license amendment, the conferees expect the
content, placement and timing of the noti e to be reasonably
calculated to allow residents of the area surrounding the
facility an adequate opportunity to formulate and submit
reasoned comments.

The requirement in subsection 2(C)(ii) that the Commission
prom:1gate criteria for providing or dispensing with prior
notice and public comment on a proposed determination that a
license amendment involves no significant hazards consideration
reflects the conferees' intent that, wherever practicable, the
Commission should publish prior notice of, and provide for
prior public comment on, such a proposed determination.

In the context of subsection (2)(C)(ii), the conferees
understand the term "emergency situations” to encompass only
those rare cases in which immediate action is necessary to
prevent the shutdown or derating of an operatina commercial
reactor . . . The Commission's regulations should insure that
the "Emergency situations" exception under section 12 of the
conference agreement will not apply if the licensee has failed
to apply for the license amendment in a timely fashion. In
other words, the licensee should not be able to take advantage
of the emergency itself. To prevent abuses of this provision,
the conferees expect the Commission to independertly assess
the licensee's reasons for failure to file an application
sufficiently in advance of the threatened closure or derating
of the facility. Conf. Rep. No. 97-884, 97th Cong., 2d Sess.,
at 38 (1982).
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C. Pasis for Interim Final Rule on Standards for Determining Whether an
Emendment to an Operating License Involves No Significant Fazards
Tonsiderations and Exa ies of Amendments that Are Considered Likely
or Not Likely to Involve Sianificant Hazards Considerations

Many of the comments on the interim final rules were the same or were similar
to those on the proposed rule. To provide a convenient means for future
reference, the comments and responses on the proposed rule and the petition
for rulemaking are consolidated and repeated here with references to the
earlier FEDERAL REGISTER citations. The comments received on the interim

final rules are then discussed and the Commission's responses are provided.

1. Petition and Proposed Rule

General

The Commicsion's interim final rule on standards for determining
whether an amendment involves no significant hazards consideration resulted
from a notice of proposed rulemaking issued in response to a petition for
rulemaking (PRM 50-17) submitted by letter to the Secretary of the Commmission
on May 7, 1976, by Mr. Robert Lowenstein. For the reasons discussed below,
the petition was denied. See 48 FP 14867. However, the Commission published
proposed standards, as intended bv the petitioner, though not the standards
petitioned for. (PRM-50-17 was published for comment in the FEDERAL REGISTER
on June 14, 1976 (41 FR 24006)). The staff's recommendations on this petition
are in SECY-79-660 (December 13, 1979). The notice of proposed rulemaking
was published in the FEDERAL REGISTER on March 28, 1980 (45 FR 20491). MNote

that the proposed rule was published before passage of the legis’ation and
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that the Congress was aware of this rule during passage of the legislation.
The staff's recommendations first on a final rule and later on the interim
final rules are in SECY-81-366, 81-366A, 83-16, £3-16A and 83-16B. (These
documents are available for examination in the Commission's Public Document

Room at 1717 H Street, NW, Washington, D.C.)

In issuing the proposed rule, the Commission sought to define more precisely
the standards for determining when an amendment application involved no
significant hazards considerations. These standards would have applied to
amendments to operating licenses, as requested by the petition for rule-
making, and also to construction permit amendments, to whatever extent
cersidered appropriate. The Commission later decided that these standards
should not be applied to amendments to construction permits, since such
amendments are very rare and normally would not be expected to involve a
significant hazards consideration, It therefore modified the proposed rule
accerdingly. Additionally, the Commission stated in the interim final rules
that it would review the extent to which and the way standards should be
applied to research reactors. And it noted that, in the meanwhile, it weuld
handle case-hy-case any amendments requested for construction permits or

for research reactors with respect to tne issue of significant hazards

conciderations. 48 FR, at 14867.

Before the proposed rule on standards was published, the Commission's staff
was ouided, in reaching its determinations with respect to no significant

hazards considerations, by standards very similar to those described in the
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proposed rule and in the interim final rules. In addition, a list of examples
have been used of amendments likely to involve, and not likely to involve,
significant hazards considerations when the standards are applied. These
examples were employed by the Commission in developing both the proposed

rule and the interim final rules. The notice of proposed rulemaking contained
standards proposed by the Commission to be incorporated into Part 50, and the
statement of considerations contained examples of amendments to an operating
license that are considered "likely" and "not likely" to involve a signir-
icant hazards consideration. The examples were samples of precedents with
which the staff was familiar; they were representative of certain kinds of
circumstances; however, they did not cover the entire range of possibilities;
nor Aid they cover every facet of a particular situation. Therefore, it was
clear that the standards ultimately would have to govern a determination

about whether or not a proposed amendment involves significant hazards

considerations.

The three standards proposed in the notice of proposed rulemakino were
whether operation in accordance with the proposed amendment would not:

1) involve a significant increase in the probability or consequences of

an accident previously evaluated, (2) create the possibility of an accident
of a type different from any evaluated previously, or (3) involve a signifi-
cant reduction in a margin of safety. The interim final rules did not change
these standards. They did, however, change the introductory phrase to make

the standards easier to understand and to use.
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With respect to the Conference Committee's statement, qucted above, that the
"standards should not require the NRC staff to prejudge the merits of the
issues raised by a proposed license amendment," the Commission recalled

that it was its general practice to make a decision about whether to issue

a notice before or after issuance of an amendment together with a decision
about whether to provide a hearing before or after issuance of the amendment;
thus, occasionally, the issue of prior versus post notice was seen by scme as
including a judgment on the merits of issuance of an amendment. Id. For
instance, a commenter on the proposed rule suggested that application of the
criteria with respect to prior notice in many instances will necessarily require
the resolution of substantial factual questions which largely overlap the
issues which bear on the merits of the license amendment. Id., at 14868-69.
The implication of the comment was that the Commission at the prior notice
stage could lock itself into a decision on the merits. Conversely, the
commenter stated that the staff, in using the no significant hazards
consideration standards, was reluctant to give prior notice of amendments
because its determination about the notice might be viewed as constituting

a ncgative connotation on the merits.

The Commission noted in response that, in any event, the legislation had made
these comments moot by recuiring separation of the criteria used for providing
or dispensing with public notice and comment on determinations about no
significant hazards considerations from the standards used to make a
determination about whether or not to have a prior hearing if one is requested.

Id., at 14869. The Commission explained that under the two interim final rules,



the Commission's criteria for public notice and comment had been separated
from its standards on the determination about no significant hazards consid-
erations. Id. It noted, in fact, that under the interim final rule involving
the standards it would normally provide prior notice (for public comment and
an opportunity for a hearing) for each operating license amendment request.
And it stated its belief that use of these standards and examples would help
it reach sound decisions about the issues of significant versus no significant
hazards considerations ard that their use would nct prejudge the safety merits
of a decision about whether to issue a license amerdment. Id. It explained
that it held this belief because the standards and the examples were merely
screening devices for a decision about whether to hold a hearino before as
opposed to after an amendment is issued and could not be said to prejudge the
Commission's final public health and safety decision to issue or deny the
amendment request. Id. As explained above, that decision has remained a

separate one, based on separate public health and safety findings.

b. Reracking of Spent Fuel Pools

Before issuance of the two interim final rules, the Commission
provided prior notice and opportunity for prior hearina on requests for
amendments involving reracking of spent fuel pools. When the interim final
rule on standards was published, the Commission explained that it was not
prepared to say that a reracking of a spent fuel storge pool will necessarily
involve a significiant hazards consideration. It stated that, nevertheless,
as shown by the leaislative history of Public Law 97-415, specifically of
section 12(a), the Congress was aware of the Commission's practice and

that statements were made by members of both Houses, before passage of that



-

law, that these members thought the practice would be continued. Id. The
report on the Senate side has been quoted above; the discussion in the House

is found at 127 Cong. Record at H 8156, Nov. 5, 198l.

The Commission decided not to include reracking in the list of examples that
are considered likely to involve a significant hazard consideration, because
a significant hazards consideration finding is a technical matter which has
been assigned to the Commission. However, in view of the expressions of
Congressional understanding, the Commission stated that it felt that the
matter deserved further study. Accordingly, it instructed the staff to
prepare a report on this matter; and it stated that, upon receipt and review
of this report, it would revisit this part of th. rule. Id. The report is

described in detai! in Section II(D) belew.

In the interim final rule on standards, the Commission stated that, while it
ic awaiting 1ts staff's report, it would make findings case-by-case on the
aquestion of no significant hazards consideration for each rerackina ap-
plication, giving full considerztion to the technical circumstances of the
case, using the standards in § 50.92 of the rule. Id. It also s.ated that
it was not its intent to make a no significant hazards consideration finding
for reracking based on unproven technology. It added, however, that, where
reracking technology has been well developed and demonstrated and where the
Commission determires on a technical basis that reracking involves no
sionificant hazards, the Commission shouid not be precluded from making

such @ finding. And it noted that, if it determines that a particular



- 24 -

reracking involves significant hazards considerations, it would provide

an opportunity for a prior hearing. Id.

The Commission also noted that, under section 134 of the Nuclear Waste Policy
Act of 1982, an interested party may reouest a "hybrid" hearing in connection
with reracking, and may participate in such a hearing, if one is held. It
stated that it would publish in the near future a FEDERAL REGISTER notice
describing this type of hearing with respect to expansions of spent fuel
storage capacity and other matters concerning spent fuel. Id. That notice

can be found at 50 FR 41662 (October 15, 198%).

¢. Amendments Involving Irreversible Consequences

There was some concern in Congress about amencments involving
irreversible consequences. In promulgating the interim final rule on
standards, the Commission mentioned this concern and quoted the Conference
Repart, which stated:

The conferees intend that in determining whether a proposed
license amendment involves no significant hazards consideration,
the Commission should be especially sensitive to the issue posed by
license amendments that have irreversible consequences (such as
those permitting an increase in the amount of effluents or radia-
tion emitted from a facility or allowing a facility to operate
for a period of time without full safety protections). In those
cases, i1ssuing the order in advance of a hearing would, as a
practical matter, foreclose the public's right to have its views
considered. In addition, the licensing board would often be unable
to order any substantial relief as a result of an after-the-fact
hearing. Accordingly, the conferees intend the Commission be
sensitive to those license amendments which involve such
irreversible consequences. (Emphasis added.) Conf. Rep. No.
97-824, 97th Cong., 2d Sess., at 37-38 (1982).




The Commission noted, 48 FR, at 14869, that this statement was explained

in a colloquy between Senators Simpson and Domenici, as follows:

Mr. DOMENICI. In the statement of managers, I direct
attention to a paragraph in section 12, the so-called Sholly
provision, wherein it is stated that in applving the authority
which that provision grants the NRC should be especially sensitive
to the issue posed by license amendments that have irreversible
consequences.” Is that paragraph in general, or specifically, the
words "irreversible consequences" intended to impose restrictions
on the Commission's use of that authority beyond the provisions of
the statutory language? Can the Semator clarify that, please?

Mr. SIMPSON. I shall. It is not the intention of the
managers that the paragraph in general, nor the words "irreversible
consequences,” provide any restriction on the Commissicn's use of
that authority beyond the statutory provision in section 18%a.
Under that provision, the only determination which the Commission
must make is that its action does not involve a significant
hazard. In that context, "irreversibility" is only one of the many
considerations which we would expect the Commission to consider.

It is the determination of hazard which is important, not whether
the action is irreversible. Clearly, there are many irreversible
actions which would not pose a hazard. Thus where the Commission
determines that no significant hazard is involved, nc further

consideration need be given to the irreversibility of that action.

Mr. DOMENICI. I thank the Senator for the clarificaticn.
That is consistent with my readings of the language.... 134 Cong.
Rec. (Part II), at S. 13056 (daily ed. Oct. 1, 1982).

The Commission then noted, 48 FR, at 14869, that the statement was further

explained in a colloquy between Senators Mitchell and Hart, as follows:

Mr. MITCHELL. rhe portion of the statement °f managers
discussing section 12 of the report, the so-callec Sholly
provision, stresses that in determining whether a proposed
amendment to a facility operating license involves no significant
hazards considaration, the Commisison "should be especially
sensitive . . . to license amendments that have irreversible
consequences." Is my understanding ccrrect that the statement
means the Commission should take special care in evaluating, for
possible hazardous considerations, amendments that involve
irreversible consequences?

Mr. HART. The Senator's understanding is correct. As you
know, this provision seeks to overrule the holding of the U.S.
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Court of Appeals for the District of Columbia in Sholly against
Nuclear Regulatory Commission. That case involved the venting of
radioactive krypton gas from the damaged Three Mile Island Unit 2
reactor -- an irreversibie action,
As in this case, once the Commission has approved a license
amendment, and it has gone into effect, it could prove impossible
to correct any oversights of fact or errors of judgment. Therefore,
the Commission has an obligation, when assessing the health or
safety implications of an amendment having irreversible consequences,
to insure that only those amendments that clearly raise no signif-
icant hazards issues wil) take effect prior to a public hearing.
134 Cong. Rec. (Part III), at S. 13292.
In 1ight of the Conference Report and colloquies it had guoted, the Commission
stated that it would make sure "that only those amendments that clearly raise
nc significant hazards issues will take effect prior to a public hearine,”
48 FR, at 14870, and that it would do this by providing in § 50.92 of the rule
that it would review proposed aendments with a view as to whether they
involve irreversible consequences. Id. In this regard, it made clear in
example (iii) that an amendment which allows a plant to operate at full power
during which one or more safety systems are not operable would be treated in
the same way as other examples considered likely to involve a sicnificant
hazards consideration, in that it is likely tc meet the criteria in § 50.92

of the rule. Ic.

The Commission also made it clear that the examples dic not cover ail possible
cases, were not necessarily reprcsentative of all possible concerns, and were

set out simply as guidelines. Id.
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The Commission left the proposec rule intact to the extent that the interim
£inal rules stated standards with respect to the meaning of "no significent
hazards consiceration.” The standards in the interim final rules were
identical to those in the proposed rule, though the attendant language in
new § 50.92 ac well as in § 50.58 was revised to make the determination
easier to use and understand. To supplement the standards incorporated into
the Commission's regulations, the guidance embodied in the exampies was
referenced in the procedures of the 0ffice of Nuclear Reactor Regulation,
cepies of which were placed in the Commission's Public Document Room and
sent to licersees, States, and interosted persons. It wés the Commission's
intention that any reguest for an amendment meet the standards in the

regulations and that the examples simply provide suppiementary guicance.

d. Examples of Amendments that Are Considerea Likely to Involve
Signg?icart Hazards Considerations Are Listea Below

The statement of consicerations for the interim finai rules

listed the fcllowing examples of amenaments that the Commission considered
likely to involve significant hazards consicerations. Ic. It explained
that, unless the specific circumstances of a license amendment request, when
measurec against the standards in § 50.92, lead to a contrary conclusion,
then, pursuant to the procedures in § 50,51, a proposed awendment to an
operating license for a facility licensed under § 50.21(b) or § 50.2C or

for o testing facility will likely be found to involve significant hazards
consicerations, if operaticn of the facility in accordance with the propcsed
amencrent involves cne or more ct the following:

(i) A significant relaxation of the criteria used to esteblish

safety limits.
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(ii) A significant relaxaticn of the bases for limiting safety
system settings or limiting conditions for operation.

(iii) A sicnificant relaxation in limiting conditions for cperation
not accompanied by compensatory changes, conditions, or actions
that maintair a commensurate level of safety (such as
allowing a plant to operate at full power during a period in
which one or more safety systems are not cperable).

(iv) Renewal of an operating license.
(v) For a nuclear power plant, an ircrease in authorized maximum
core power level.
(vi) A change to technical specifications or other NRC approval
involving a significant unreviewed safety question.

(vii) A change in plant operation designed to improve safety but
which, due to other factors, in fact allows plant cperation with
safety margins significantly reduced from those believed to

have been present when the license was issued. Id.

e. Examples of Amendments that Are Considered Not Likely to
Tnvolve Significant Fazards Considerations Are Listed Below

The statement of considerations for the interim final rules
listed the following examples of amendments the ( iission considered not
likely to involve significant hazards considerations. 48 FR, at 148€9. It
explained that, unless the specific circumstances of a license amendment
request, when measured against the standards in § £0.92, lTead to a contrary

conclusion then, pursuant to the procedures in § 50.51, a proposed amendment
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to an operating license for a facility licensed under § 50.21(b) or § 50.22
or for a testing facility will 1ikely be found to involve no significant
hazards considerations, if operation of the facility in accordance with the

proposed amendment involves only one or more of the following:

(i) A purely administrative change to technical specifications:
for example, a change to achieve consistency throughout the technical
specifications, correction of an error, or a change in nomenclature.

(i1) A change that constitutes an additional limitatien, restriction,
or control not presently included in the technical specifications: for
example, a more stringent surveillance requirement.

(ii1) For & nuclear power reactor, a change resulting from a nuclear
reactor core reloading, if no fuel assemblies significantly different from
those found previously acceptable to the NRC for a previous core at the
facility in question are involved. This assumes that no significant changes
are made to the acceptarr: criteria for the technical specifications, that
the analytical methods used to demonstrate conformance with the technical
specificaticns and regulations are not significantly canged, and that NRC
has previously found such methods acceptable.

(iv) A relief granted upon demonstration of acceptable operation from
an operating restriction that was imposed because acceptable operation was
not yet demonstrated. This assumes that the cperating restriction and the
criteria to be applied to a request for relief have been established in a
prior review and that it is justified in a satisfactory way that the

criteria have been met.
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(v) Upon satisfactory completion of construction in cornection with
an operating facility, a relief granted from an operating restriction that
was imposed because the construction was not yet completed satisfactorily.
This is intended to involve only restrictions where it is justified that
construction has been cempleted satisfactorily.

{vi) A change which either may result in some increase to the
probability or consequences of a previously-analyzed accicdent or may
reduce in some way a safety margin, but where the results of the change
are clearly within all acceptable criteria with respect to the system or
component specified in the Standard Peview Plan: for example, a change
resulting from the application of a small refinement of a previously used
calculational model or design method.

(vii) A change to make a license conform to changes in the
regulations, where the license change results in very minor change: to
facility operations clearly in keeping with the reaulations.

(viii} A change to 2 license to reflect a minor adjustment in

ownership shares among co-cwners already shown in the license. Id.

I1. RESPONSES TO COMMENTS ON INTERIM FINAL RULES

The comments are described in somewhat greater cdetail in an attachment to
SECY-XX. [The SECY number will be inserted after SECY has given this paper

a number.]



- 51 w

Clarity of Standards

1.1 Comments

A group of commenters state that the three standards in § 50.92(c)
are unclear and argue that the examples in the statement of consider-
ations -- which they believe are clearer than the standards -- should be
made part of the rule; otherwise, they argue, the examples have no legal

significance.

Response

The Commission disagrees with the request. As explained before
(see 48 FR 14864) in response to the comments on the proposed rule,
the commenters correctly note that the examples have no binding legal
significance. However, they do provide guidance to the staff, licensees
and to the general public about the way the standards may be interpreted
by the Commission. The Commission did consider combining the standards
and examples as a single set of criteria in the interim fina! rules.
It decided against it because (i) the standards and examples had proved
useful over time, (ii) the staff had used all three standards and most
of the examples well before they were published in rule form, and
[iii) the approach had proved adequate. Upon reconsideration, the
Commission has decided to retain the standards as they were set out in
the interim final rule. See the response in Section II(D) below for a

description of the stardards.
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1.2 Comment

One commenter believes that the interim final rules "unduly" and
"improperly" limit freedom of speech and that minor changes in a
plant can lead to severe health and safety consequences, such as an
anticipated transient without scram (ATWS) as was the case in an

incident with the Salem nuclear power plant.

Resgonse

It is unclear how the interim firal rules might limit freedom of
speech. It is clear, though, that some changes to 2 plant involve a
review of whether or not previously unevaluated accidents having
severe consequences are posed by the amendment request. As explained
above, before any amendment is issued, the Commission is required by the
Atomic Energy Act (Act) to find that adequate protection is provided to
protect the public health and safety. However, & determination that an
amendment involves "no significant hazards considerations” includes a
finding uncer the three standards that the change does not involve a
cignificant increase in previously evaluated accident prcbabilities cor
consequences, that it cces not present a new type of accident not pre-
viously evaluated, and that it does not involve a significant decrease
in safety margins. Thus, the concern raised by the comment is related,
if at all, only to amendments that involve significant hazards.
Procedures coverning these types of amendments are unaffected by this

rule change. See, e.g., section 182a. of the Act.



1.3 Comment
One commenter suggests that the only standard that is needed is
one that simply identifies those license amendments which make an

accident possible.

Resgonse

The standard suggested by the commenter is simple to state but
impractical in practice. An amendment may involve a previously
reviewed issue and not alter the conclusions reached concerning
accident probabilities or consequerces. In such a case, the amendment
may involve a system or component that is significant to an evaluation
of a design basis accident and still not involve a significant hazards
consideration. This suggestion changes the definition of "significant
hazards considerations" and, therebv, changes the stancards. The
three standards given in the interim final rules together with the
examples are directed to the issue of significant hazards. See, for

instance the discussion in Section II(F)(1.3) below.

1.4 Comments

One commenter requests that only "credible accident scenarios”
should be considered in evaluating amendment requests against the first
two standards. It also suggests that, with respect to the third
standard (significant reduction in safety margins), the Commission
should initially determine how large the existing safety marain is

before cdeciding whether a reduction is significant, because the extent
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of the existing margin is clearly relevant to the Commission's
determination.

Another commenter, on the othe- l.a~d, argues that it is
inappropriate to specify a percentage change above which the change
becomes significant. It notes that when the safety margin is three
orders of magnitu-e, a ten percent reduction is clearly not signifi-
cant, and that when the safetv margin is fifteen percent, a comparable
percentage reduction may be significant. It alsc suggests that the
cumulative effects of successive changes to one system must also be
corsidered, and not merely the individual change which is being

subjected to review at any given time.

Response

The first comment is similar to the original petition (see
Section I(C)(1) above) which proposed standards limited to "major
credible reactor accidents." The Commission disagrees with it -- as
it did previously -- because it allows too much room for argument about
the meaning of "credible" in various accident scenarios and does not
include accidents of a type different from those previcusly evaluated
which is one of the criteria for evaluating nc significant hazards
considerations.

The second commenter suagests that, in assessing the degree of
reduction in margin in determining whether an amendment involves
significant hazards considerations, the Commission should assess the

cumulative effects (on margin) of successive changes to cne system, not
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merely the individual change in margin brought about by the amendment

in question. The Commission believes that such a suggestion would be
inconsistent with its staff's long-time practice in assessing the degree
of reduction in margin, would be inconsistent with the thrust of the
three standards on no significant hazards consideration, and would
result in multiple counting of margin changes. The standard states that
the Commiss on 1 to determine whether the amendment will result in a
significant reduction in margin. The intent is to compare the safety
margin before the amendment to that which would exist after the amend-
ment to determine whether that amendment would significantly reduce

the margin. In 2pplying this standard to determine whether a certain
amendment involves significant hazards considerations, the intent is

to assess just the reduction in margin from that amendment and not

to assess all prior reductions in margin that resulted from prior
amendments because these have already been considered. Conseguently,

the Commission has not accepted this suggestion.

1.5 Comments

One commenter points out that the three standards are virtually
identical to the criteria in § 50.59 for determining whether unreviewed
safety questions exist, and states that this similarity is appropriate.

Another commenter makes the same point but notes an important
difference in § 50.59, namely, that the word "significant" is absent in
paragraphs (a)(2)(i) to (a)(2)(iii) of that section. It suagests that
§ 50.59 should be amended to make it identical with § 50.92(c).
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Res ponse

Sections 50.59 and 50.92 serve two different purposes. The criteria
in § 50.59(a)(2) are used to decide whether a proposed change, test, or
experiment involves an "unreviewed safety ocuestion." Section 50.59 is
used to decide, in part, whether the licensee of an operating reactor
may make changes to it or to the procedures as described in the safety
analysis report, or whether it may conduct tests or experiments, not
described in the safety analysis report, without prior Commission
approval. The licensee may not make a change without such approval, if
the charce involves an unreviewed safety question. To insert the term
"significant" into the criteria would cbviously raise the threshold for
making a determination. It would permit licensees to exercise far
greater discretion in judging which changes require Commission review.
Wide variations ameng licensees might be expected. If the Commission
has not reviewed an issue, it should deliberate and decide whether its
review is appropriate. Therefore. the comment has been rejected. The
Commission is considering a rule on this subject, as discussed in

Section 1I(K) below.

1.6 Comment

Cne commenter generally anrees with the interim final rules but
believes that the word "significant" should be defined, if only to
forestall cocurt challenges by persons disagreeing with NPC, It suagests
that NRC should create some sort of mechanism to resolve disputes
between the staff, a State, or other parties, over whether or not an

amendment request involves significant hazard considerations.
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Desgonse

The advantane of the notice provisions of the interim final rules
is that they provide an opportunity for comment on proposed determina-
tions. PRased on a particular proposal in an amendment recuest, the
Commissicn welcomes ary and all persons' comments about the "signifi-
cance" of the proposed action. Aside from using examples as cuidelines,
it believes that the term "significant" should not be defined in the

abstract, but should be left to case-bv-case rescliution.

Clarity of Examples

Many commenters argue about the clarity of the various examples in
the "likely" and "not iikely" categories. Additionally, some want to
chany., to add to, or to subtract from the examples, for instance,
noting that the issue of repairs is problematic. A complete set of
comments (as summarized) is attached to SECY-XX-xx. [This number will
be inserted after SECY has given this paper a rumber.’

Additionally, two commenters argue that th2 word "significant" in
the examples should be defined so as not to leave “critical decisions to
the unreviewable judgment of the staff.”

Finally, another commenter requests that the guidance embodied in
both sets of examples should not only be referenced in the procedures of
the office of Nuclear Reactor Regulation, but that it should also be
formally transmitted to all licensees in the form of a generic letter,

regulatory guide, cr other such document.

Resgonse

The examples are merely guidelines and the Commission feels the
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present examples are adequate. A list of examples of al! possible
situations would be interminably long, and it is not the Commission's
intent to provide such a listing. However, to clarify the Commission's
position on the repair or replacement of a major component or system
important to safety, the following example has been added to the list of
examples in Section I(C)(2)(e) above considered not likely to involve
sigrificant hazards considerations:

(ix) A repair or replacement of a major component or system

important to safety, if the following conditions are met:

(1) The repair or replacement process involves practices which
have been successfully carried at least once on similar
components or systems elsewhere in the nuclear industry or
in other industries, and does not involve a sicrificant
increase in the probatility or consequences of an accident
previously evaluated or create the possibiiity of a new or
different kind of accident from any accident previously
evaluated; and

(2) The repaired or replacement component or system does not
result in a significant change in its safety function or a
significant reduction in any safety limit (or limiting
condition of operation) associated with the component or

system.

"'n this context, it once again bears repeating that the examples
do no: cever all possible examples and may not be representative cf ail

pessible concerns and problems. As problems are resolved and as new
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information is developed, the staff may refine the examples and add new
ores, in keeping with the standards in this final rule.

As to the second set of comments, see the response to comment
I(A)(1.6) above. Finally, as noted above, the guidance in the examples

has already been sent to all licensees and others.

Classification of Decisions

Comments

Two commenters argue that the standards pose complex questions that
"recuire a level of analysis that goes far beyond the initial sorting of
issues that Congress authorized." They repeat an argument made when
the standards were published as a proposed rule, namely, that "the use
of these standards cannot help but require the NRC staff to make an
initial determination, well before the formal hearing (if any) is held,
of the health and safety merits of the proposed license amendment." And
they argue that Conaress did not authorize NRC to make such a determina-
tion in advance of the hearing on the merits. (A third commenter
agrees with this argument). In sum, these commenters would like to see
standards that simply allow for the sorting of issues, rather than, as
they argue, standards that allow the staff to determine issues which are
"virtuaily the same" as those it determines when deciding whether or nct
to grant the license amendment.

In this same vein, both commenters argue that the standards
contravene Congress' intent in that the Commissior does not avoid
resolving "doubtful or borderline cases with a finding of no significant

hazards cocnsideration.”
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Resgonse

The Commission disagrees with the commenters, anc the previous
discussions above on this very point explain its reasoning. It should
also be noted that one reason that determinations on significant
hazards considerations are divided intc "proposed determinations” and
"final determinations" is to help sort the issues initially. In this
process of sorting, the Conmission hereby charges the NRC staff with
assur~inc that doubtful or borderline cases do not end up with a finding
of no significant hazards consideration. As explained above, the
decision about whether to issue an amendment is based on a separate
health and safety determination, not on a determination about signifi-

cant hazards considerations.

Rerackings

Comments

A group of commenters state that rerackings should be considered
amendments that pcse significant hazards considerations, in light of
the Commission's past practice and the understanding of Congress that
the practice would be continued.

Another group of commenters agree with the Commission's position,
including the need for a staff report that would provide the basis for
a technical judgment that an amendment request to expand a specific

spent fuel pool may or may not pcse a significant hazards consideration.



- 4] -

RESEOHSQ

In its decision to issue the two interim final rules, the Commission
directed the staff to prepare a report which (1) reviews the agency's
experience to date with respect to spent fuel pcel expansion reviews
and (2) provides a technical judgment on the basis for which a spent
fuel pool expansion amendment may or may not pose a significant hazards
consideration.

The staff contracted with Science Applications, Inc. (SAI) to perform
an evaluation of whether increased storage of spent fuel could pose a
significant hazards consideration in light of the guidance in the interim
final rules. SAI provided a report entitled, "Review and Evaluation of
Spent Fuel Peol Expansion Potential Mazards Considerations.” The Report
Number is SAI-94-221-WA Rev. 1, dated July 29, 1°83. On the basis of
that report, the staff informed the Commission of the results of its
study and included the SAl report. The staff paper is5 SECY-B3-337,
dated August 15, 1983. (Both the report and the study are available as

indicated above.)

The staff provided the following views to the Commission.

(1) NRC experience to date with respect to spent fuel pool
expansion reviews:

As the Commission ncted, the staff has been providing prior notice
and opportunity for prior hearing on amendments involving
expansion of spent fuel pocl storage capactiy. The applications
were prenoticed as a matter of discretion because of possible
public interest. This was the basis cited for prenoticing these
applications in statements to Congressional committees. Public
comments or requests to intervene have been received on 24 of the
9¢ applications for amendments received to date to increase the
storage capacity of onsite spent fuel pools. In most cases, the
comments and requests to intervene have been resolved without
actual hearings before an ASLB [Atomic Safety and Licensing Board].
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Of the 96 applications, 31 have been a sccond or third application
for the same pool(s). A1l of these applications have proposed
reracking to increase the storage capacity - that is, replacing
existing spent fuel storage racks with new racks that permit

closer spacing of spent fuel assemblies. Two of the applications
involved more than simply replacing the racks on the spent fuel

pool floor. In one case, the capacity was increased by a method
referred to as double-tiering. In this method, a rack is filled

with aged spent fuel while sitting on the pool floor; once filled,
the rack is raised and placed on top of another filled rack.
Double-tiering was approved by the staff for Point Beach 1 and 2

by amendments issued on March 4, 1979. The other methed that has
been proposed to increase pool storage capacity is referred to as

rod consolidation. Rod consolidation involves dismantling or

cutting apart the fuel assembly and putting the individual fuel

rods closer tog:ther. Storage of only the fuel reds, without the
spacers, end ca,’s and other hardware, can increase storage capacity
by 6C to 100 percent compared to storage of non-disassembled fuel.
Rod consolidation - in conjunction with r<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>