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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

DEC 3 1975

RL Assistant Directors
RL Branch Chiefs

RL Project Managers

RL Licensing Assistants

RL OPERATING PROCEDURE 601, REVISION 6

ISSUANCE OF OPERATING LICENSE AMENDMENTS, INCLUDING REVISIONS TO
THE APPENDIX A AND B TECHNICAL SPECIFICATIONS

1. INTRODUCTION

This procedure revises in its entirety RL Operating Procedure 601,
Revision 5 and containe guidance for issuing amendments to operating
licenses, including revisions to Appendix A and Appendix B technical

specifications of nuclear power plants and for amendments to research

reactor licenses.

II. BACKGROUND
Based on 10 CFR 50.59:

1. Licensees may make changes in the facility or procedures and
conduct tests or experiments not described in the safety
analysis report without prior Commission approval unless such
change, test or experiment involves a change in the technical
specifications or an “"unreviewed safety question.”

2. A licensee who desires to make a change in the facility or

procedures or to conduct tests or experiments which involve

- an "unreviewed safety question" or to make a change in the

technical specifications must submit an application for an
amendment to the license.
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conseguences of an accident, (2) it involves a significant decraase
in a safety margin. These criteria must be applied using as a base
what has been considered by the Commission in previous licensing
actions in that specific case.

In evaluating a proposed license amendment , the staff must make

two determinations. The first is whether the change involves

a significant hazards consideration. If it does, public notice

and an opportunity for a hearing must be provided prior to Com-

mission action. 'This applies to power, testing and research re-
actors. fTne second determination which the staff must make, of

course, is whether the proposed amendment is acceptable and pre-
sents no undue risk to the public health and safety.

The first determination will fall into one of three categories:
(a) it clearly involves a significant hazards consideration and
should be pre-noticed at the earliest practical date, (b) it
clearly does not involve a significant hazards consideration,

and need not be noticed until after the amendment is issued, or
(c) there is uncertainty and normally the determination regarding
pre-noticing will be deferred until the safety evaluation has
progressed sufficiently to enable such a determination. There
are some cases where the timing of the amendment is critical and
it might be most expedient to pre-notice at the earliest practical
date even though it is not possible to make a determination on
significant hazards considerations.

Examples of Appendix A type license amendments which are more
likely than others to involve significant hazards considerations
are listed in Enclosure la. Types of license amendments which
are not likely to involve significant hazards considerations are
listed in Enclosure lb. For these types listed, the first deter-
mination should be mace within a few days of receipt of the pro-
posed change as to whether or not to pre-notice immediately. As
soon as this determination is made, the project manager should
complete the determination form (Enclosure 2) and obtain the
necessary concurrences. The ORPM is responsible for making tbe
NEPA determinations as discussed below, although he may wish to
consult with the EPM. This documents the staff intention ce-
garding noticing of the proposed change.

Generally Appendix B type license amendments will ncc involve
significant hazards considerations. Nevertheless. a determination
form (Enclosure 2) should be completed in each case. Since
Appendix B technical specifications include r~diological effluent
release limits in Section 2.4, each EPM shouid ccordinate proposed
changes to Section 2.4 specifications with the cognizant ORPM




IV.

to assure that there are no significant hazards considerations
associated with the proposed changes. Where an Appendix B type
license amendment could involve a sxgmﬁcant hazards considera-
tion, the cognizant ORPM will take the lead in processing the
amendment .

REVIEW PROCEDURES

A.

Appendix A Type License Amendments - Power and Testing Reactors

All Appendix A type license amendments require t' oreparation
of a safety evaluation (see format in Enclosure The deter-
mination of acceptability of an Appendix A type 1. ense amendment
involves an assessment of whether there is reasonable assurance
that the facility can be operated in the manner proposed without
endangering the health and safety of the public. This determi-
nation is made at the completion of the safety evaluation and

is documented in the SER. The scope and length of such a

safety evaluation will be dependent on the significance and
complexity of the amendment.

In connection with any Appendix A type amendment, the pro-

visions of Part 51 on environmental matters must be considered.
The cognizant ORPM, in consultation with the EPM as appropriate,
and OELD, will make an appropriate finding regarding the necessary
environmental determination and complete the information on the
form shown in Enclosure 2. Guidance for determining proper action
pursuant to Part 51 for Appendix A type license amendments is
given in Enclosure 4. If an environmental statement or a nega-
tive declaration is appropriate, EP will prepare the document.

In order to assist the EPM in preparing any documentation re-
quired by Part 51, the ORPM will indicate in the description

of the proposed amendment included in the form shown in Enclo-

sure 2 whether the proposed license amendment (1) is a major action
significantly affecting the quality of the human environment (refer
to 10 CFR 51.5(a) (10)) or (2) could affect the types and quantities
of effluents from the facility or change the authorized power level
of the facility (refer to 10 CFR 51.5(b) (2)) or (3) authorizes the
dismantling or decommissionino of nuclear power reactors or testing
facilities (refer to 10 CFR 51.5(b)(7)). If the proposed amendment
involves such matters, the ORPM will describe these changes to the
extent possible. The ORPM will take the lead in developing a coor=-
dinated schedule for completion of the licensing action including
environmental action required by Part 51, and the safety evaluation.




RLUP 607, REV. 6
Enclosur_e la

SOME EXAMPLES OF APPENDIX A TYPE LICENSE AMENDMENTS
THAT ARE LIgE%ETO NVOLVE SIGNIFICANT
HAZARDS CONSTDERAT]
PRENOTICED PRIOR TO SAFETY EVALUATION*

Increase in authorized maximum power level (not previously
evaluated by staff),

Any relaxation of safety limits,
Any relaxation of limiting safety system settings.

Any amendment resulting from a Section 50,59 plant
modification, test or experiment or Tech Spec changes
that involves or results from an unreviewed safety question.

Any relaxation in limiting conditions for operation not
accompanied by compensatory changes, conditions, or actions
that maintain a commensurate level of safety.

Any plant modification or other change that involves a new
and different kind of accident not included in the envelope
of accidents considered previously,

* See %eqti?n 11T of th1s nrocedure for guidance in

specia rcumstances



' ' RLOP 601, REV. 6
' Enclosure 1b

SOME EXAMPLES OF LICENSE AMYENDMENTS -
THAT AR NOT LIRELY TO IRVOLVL SIGKIFICANT
HAZZRDS CONSIDERATIONS AND STOOLD KOT
BE PRENOTICED PRIOR TO SAFETy EVALUATION

Any change that is limited to Appendix B, Environmental
Tech Specs.

Any purely administrative change to Tech Spec (e.g., any
change to Admin, Controls Section or Dcfinitions, or
correciion of an error, or a change in nomenclature).

Any change to Tech Spec resulting from a Section 50.58
change, test, or experiment that does nol involve or result
from an unreviewed safety question.

Any change proposed by licensee that constitutes an addi-
tional limitation, restriction, or control, not presently
included in the Tech Specs, unless the change results from
an unreviewed safety question,

Any changes resulting from a core reloading so long as no
fuel assemblies significantly different from those used and
analyzed for a previous core are involved, no change: are
made to the bases for the Tech Specs, and the analytical
methods used to demonstrate conformance with the bases
are unchanged or are methods already found acceptable by
the NRC.

Any increase in power level relieving an earlier restriction
which was imposed because the plant construction was not
yet completed satisfactorily.

Any change resulting from the application of a small refine-
ment of a previously used calculational model or design
method.
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producers who have not authorized a
cooperative association to receive
payment for their milk, and whose milk
is not subject to the Oregon Base Plan
pursuant to § 1124.68, shall report to the
market administrator in detail and on
forms prescribed by the market
administrator as follows for each such
producer:

(a) The producer’'s name, address and
days of delivery:

{b) The total pounds of milk received
from such producer. the average
butterfat test thereof. and the pounds of
butterfat contained in the producer's
milk;

(c) The pounds of base and excess
milk for each producer:

(d) The value of each producer's milk
at the base and excess prices for the
moenth;

(e) The nature and amount of any
adjustments to and deductions from the
payments due each producer. and

(f) The net amount of the pa;ment
made to each such producer for milk
delivered during the month,

6. In § 1124 46. paragraphs (a)(4) and
(5)(i) are revisad to read as follov

§ 1124.46 Allocation of skir d
butterfat classitied.
(a ) L

(4)(1) With respect to a plant that was
fully regulated in the preceding month
under this or any other Federa! mi'k
order providing for a similar allocation
of beginning inventories of packaged
fluid milk products:

(@) Subtract from the remaining
pounds of skim milk in Class | the
pounds of skim milk in packaged fluid
milk products in inventory at the
beginning of the month; and

(b) Subtract from the pounds of skim
milk in Class Il the pounds of shim milk
in packaged cream in inventory at the
beginning of the month;

(ii) Subtract from the pounds of skim
milk in Class 11, the pcunds of skim milk
in other source milk (except that
received in the form of a fluid milk
product or cream) that is used to
produce, or added to, any product
specified in § 1124.41(b). but not in
excess of the pounds of skim milk
remaining in Class II;

(s] L

(i) Other source milk in a form other
than that of a fluid milk product or
cream that was not subtracted pursuant
to paragraph (a)(4)(ii) of this section;

. -

7.1n § 1124.82, paragraphs (c) (1) and

(2) are revised and a new paragraph
(c)(3) is added to read as follows:

§ 1124.82 Payments from the producer-
settiement fund.

(c) L

(1) To each cooperative association
authorized to receive payments due
producers who market their milk
through such cooperative association,
and which is not subject to the Oregon
Base Plan pursuant to § 1124.68, an
amount equal to the aggregate of the
payments calculated pursuant to
paragraph (a) of this section for all
producers certified to the market
administrator by such cooperative
association as having authorized such
cooperative association to receive such
payments;

(2) To the Director, Milk Audit and
Stabilization Division. Oregon State
Decpartment of Agriculture. for each
producer and cooperative association
for milk subject to the Oregon Base Plan
pursuant to § 1124.68, the aggregate of
the payments otherwise due such
individual producers and cooperative
associations pursuant to paragraph (b)
and paragraph (c)(1) of this section: and

(3) To each handler who so requests,
for milk received by the handler from
producers who have not authorized a
cooperative association to receive
rayment for their milk and whose milk
is not subject to the Oregon Base Plan
pursuant to § 1124.68, an amount equal
to the sum of the individual payments
otherwise due such producers pursuant
to paragraph (a) of this section subject
to the provisions of § 1124.86. The
handler then shell pay the individual
producers the amounts due them on or
before the date specified in paragraph
(b) of this soction. Any handler who the
market administrator determines is or
was delinquent with respect tp any
payment obligation under this order
shall not be eligible to participate in this
payment arrangement until the handler
has met a!l prescribed payment
obligations for three consecutive
months.

Effective date: March’1 1986.

Signed at Washington. D.C., on: February
28,1666
Alan T. Tracy,
Acting Assistant Secretary. Marketing and
Inspection Services.
[FR Doc 864928 Filed 3-5-86. 845 am)
BILLING CODE 3410-02-

Final Procedures and Standards on No
Significant Hazards Considerations

AGENCY: Nuclear Regulatory
Commission.
ACTON: Final rule.

SUMMARY: Pursuant to Pub. L. 97-415,
NRC is amending its regulations in final
form (1) to provide procedures under
which, before granting or denying an
emendment, L.ormally it would give
notice of opportunity for & hearing on
applications it receives to amend
operating licenses for nuclear power
reactors and testing facilities and prior
notice and reasonable opportunity for
public comment on proposed
determinations about whether these
amendments involve no significant
hazards considerations, (2) to specify
criteria for dispensing with such prior
notice and reasonable opportunity for
public comment for amendment requests
where emergency situations exist and
for shortening the comment period for
emendment requests where exigent
circumstances exist, and (3) to furnish
procedures for consultation on these
determinations with the State in which
the facility involved is located.
Amendment requests for research
reactors and construction permiits are
handled case by case. These procedures
normally provide the public and the
States with prior notice of NRC's
determinations involving no significant
hazards considerations and with an
opportunity to comment on its actions.

EFFECTIVE DATE: May 5, 1986.

ADDRESSES: Copies of comments
received on the amendments and of the
other documents described below may
be examined, or copied for a fee, in the
Commission's Public Document Room at
1717 H Street, NW., Washington, DC.
Named document may be pur hased
from the U.S. Government Prin ing
Office (GPO) by calling 202-27. 2060 or
by writing to the GPO, P.O. Box» 37082,
Washington, DC 20013-7082. They also
may be purchased from the National
Technical Information Service, U.S.
Department of Commerce, 5285 Port
Royal Road, Springfield, VA 22161.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington.
DC 20555. Telephone: (301) 492-8690.
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SUPPLEMENTARY INFORMATION:
Introduction

Pub L 97-415, signed on January 4,
1983. among other things, directed NRC
to promulgate regulations which
establish (a) steandards for determining
whether an amendment to an operating
license involves no significant hazards
consideration. (b) criteria for providing,
or. in emergency situations, dispensing
with, prior notice and public comment
on any such determination, and (c)
procedures for consulting with the State
in which the facility involved is located
on such a determination about an
amendment request. See Conf Rep. No.
97-884. 97th Cong.. 2d Sess. (1982). The
legislation also authorized NRC to issue
and make immediately effective an
amendment to a license, upon a
determination that the amendment
involves no significant hazards
consideration (even though NRC has
before it a request for a hearing by an
interested person) and in advance of the
holding and completion of any required
hearing

The two interim final rules published
in the Federal Register on April 6, 1983
(148 FR 14864) and (48 FR 14873)).
responded to the statutory directive that
NRC expeditiously promulgate
regulations on the three items noted
above. The first dealt with the standards
themselves and the second with the
notice and State consultation
procedures. These regulations were
1ssued as final. through in interim form,
and comments have been considered on
them

The following discussion is divided
into three parts. The first discusses the
background for this final rule. including
a discussion of the proposed rule on the
standards published before passage of
the legislation, as well as an oven iew of
the interim final rules published after
the legislation was enacted. See 45 FR
20491 (March 28. 1980). The second
analyzes and -2sponds to the public
comments on the two interim final rules
And the third discusses the present
practice and modification made to it by
the final rule.

1. Background

A. Affected Legislation, Regulations and
Procedures

When the Atomic Energy Act of 1954
(Act) was adopted in 1954, it contained
no provision which required a public
hearing on issuance of a construction
permit or an operating license for a
nuclear power reactor in the absence of
a request from an interested person. In
1957, the Act was amended to require
that mandatory hearings be held before
issuance of both a construction permit
and an operating license for power

reactors and certain other facilities. See
Pub. L 85-256 (71 Stat. 576) amending
section 189a. of the Act.

The 1957 amendments to the Act were
interpreted by the Commission as
requiring a “mandatory hearing” before
issuance of amendments to construct.on
permits and operating licenses. See. e g.
Hearing Before the Subcommittee on
Legislation, Joint Committee on Atom.c
Energy. 87th Cong., 2d. Sess. (April 17,
1962), at 6. Partially in response to the
administrative rigidity and cumbersome
procedures which this interpretation
forced upon the Commission (see, Joint
Committee on Atomic Energy Staff
Study. “Improving the AEC Regulatory
Process”, March 1961, pp. 48-50), section
189a. of the Act was amended in 1962 to
eliminate the requirement for a
mandatory public hearing except upon
the apolicstion for a construction permit
for a power or testing facility. As stated
in the report of the Joint Committee on
Atomic Energy which recommended the
amendments:

Accordingly. this section will eliminate the
requirements for a mandatory hearing. except
upon the application for a construction permit
for a power or testing facility. Under this
plan. the 1ssuance of amendmants to such
construction permits. and the issuance of
operating licenses and amendments to
operating licenses, wold be only after a 30-
day public notice and an offer of hearing. In
the absence of a request for a hearing.
issuance of an amendment to a construction
permit. or issuance of an operating license. or
an amendment to an operating license, would
be possible without formal proceedings. but
on the public record It will also be possible
for the Commission to dispense with the 30-
day notice requiremen! where the application
presents no significant nazards consideration
This criterion is presently being applied by
the Commission under the terms of AEC
Regulation 50.59. House Keport No. 1966, 87th
Cong.. 2d Sess. p. 8.

Thus, according to the 1962
amendments, a mandatory public
hearing would no longer be required
before issuance of an amendment to a
cons'ruction permit or operating license
and a thirty-day prior public notice
would be required only if thé ?mpoud
amendment involved a “significant
hazards consideration.” In sum, section
189a. of the Act, as modified by the 1962
amendments, provided that upon thirty-
days' notice published in the Federal
Register, the Commission was permitted
to issue an operating license, an
amendment to an operating license, or
an amendment to & construction permit,
for a facility licensed under sections 103
or 104b. of the Act or for a testing
facility licensed under s :ction 104c
without a public hearing if no hearing
was requested by an interested person.
Section 189a. also permitted the

o T s T e i
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Commission to dispense witn such
thirty-days’ notice and Federal Register
publication for the issuance of an
amendment to a construction permit or
an amendment to an operating license
upon a determination by it that the
amendment involved no significant
hazards consideration. These provisions
were incorporated into the
Commission's regulations, which were
subsequer’ y . See §§ 2105,
2.106, 50.58 (a) and (b) and 50.91.

The Commission’s regulations before
promulgation of the two interim final
rules provided for prior notice of an
application for an amendment when a
determination was made that there is a
significant hazards consideration, and
also provided an ity for
interested members of the public te
request a hearing. Hence, if a requested
license amendment were found to
involve a significant hazards
consideration. the amendment would
not be issued until after any required
hearing were completed or after
expiration of the notice period. In
addition, § 50.58(b) further explained the
Commission’s hearing and notice
procedures, as follows:

The Commission will hold a hearing after
a! least 30 days notice and publication once
in the Federal Register on each epplication
for a construction permit for a production or
utilization facility which is of a type
described in § 50.21(b) or § 50.22 or which is
@ testing facility. When a construction permit
has bien issued for such a facility following
the holding of a public hearing and an
application is made for an operating license
or for an amendment to a construction permit
or operating license, the Commission may
hold 8 heaning after at least 30 days notice
and publication once in the Federal Register
or. in the absence of a request therefor by
any person whose interest may be affected,
may issue an operating license or an
amendment to a construction permit or
operating license without a hearing. upon 30
days notice and publication once in the
Federal Register ofdts intent to do so. If the
Commission finds that no significant hazards
consideration is presented by an application
for an amendment to 8 construction permit or
operating license. it may dispense with such
notice and publication and may issue the
amendment.

The Commission noted in its interim
final rules that. after it has made its
determination about whether a proposed
license amendment does or does not
present a signficiant hazards
consideration, its hearing and attendant
notice requirements come into play.
Under its former rules, the Commission
made its determination about whether it
should provide an opportunity for a
hearing before issuing an amendment
together with its determination about
whether it should issue a prior notice—
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and the central factor in both
determinations was the issue of “no
significant hazards consideration.” It
had been argued that in practice this
meant that the staff often decided the
merits of an amendment together with
the issue of whether it should give
notice before or after it has issued the
amendment. See 48 FR 14864, at 14865
(April 6. 1983) The argument arose. in
part. because of some concern that the
Act and the regulations did not define

consideration” and did not establish
criteria for determining when a
proposed amendment involves
“significant hazards considerations.”
Section 50 59 has, of course, all along set
forth criteria for determining when a
proposed change. test or experiment
involves an “unreviewed safety
question” but it was and is clear that not
every such question involves a
“significant hazards consideration.”

he Commission's practice with
regard to license amendments involving
no significant hazards consideration
(unless, as @ matter of discretion. prior
notice was given) was to 1ssue the
amendment and then publish in the
Federal Register a “notice of issuance.”
See § 2106. In such a case, interested
members of the public who wished to
object to the amendment and request a
hearing could do so, but a request for a
hearing did not, by itself. suspend the
effectiveness of the amendment Thus,
both the notice and hearing. if one were
requested. occurred after the
amendment was issued.

It is important to bear in mind as one
reads this background statement and the
final regulations that there is no intrinsic
safety significance to the “no significant
hazards consideration” standard
Neither as a notice standard nor as a
standard about when a hearing may be
held does it have a substantive safety
significance. Whether or not an action
requires prior notice or a prior hearing,
no license and no amendment may be
issued unless the Commission concludes
that it provides reasonable assurance
that the public health and safety will not
be endangered and that the action will
not be inimigal to the common defense
and security or to the health and safety
of the public. See. e.g., § 50.57(a). In
short, the “no significant hazards
consideration” standard is a procedura!
standard which governs whether an
opportunity for a prior hearing must be
provided before action is taken by the
Commission, and, as discussed later,
whether prior notice for public comment
may be dispensed with in emergency
situations or shortened in exigent
circumstarces.

8. The Sholly Decision and the New
Legislation

The Commission's practice of not
providing an opportunity for a prior
hearing on e license amendment not
involving significant hazards
considerations was held to be improper
in Sholly v. NRC, 651 F.2d 780 (1880),
rehearing denied. 851 F.2d 792 (1961),
vacaoted and remanded, 459 US. 1194
(1983), vacated. 708 F.2d 1229 (Table)
(1983) (Sholly). In that case the U S.
Court of Appeals for the District of
Columbia Circuit ruled that, under
section 189a. of the Act. NRC must hold
& hearing before issuing an amendment
to an operating license for & nuclear
power plant, if there has been a request
for hearing (or an expression of interest
in the subject matter of the proposed
amendment which is sufficient to
constitute a request for a hearing) A
prior hearing. said the Court, is required
even when NRC has made a finding that
& proposed amendment involves no
significant hazards consideration and
has determined to dispense with prior
notice in the Federal Register.

At the request of the Commission and
the Department of Justice, the Supreme
Court agreed to review the Court of
Appeals’ interpretation of section 189a.
of the Act. On February 22, 1963, the
Supreme Court vacated the Court of
Appeals’ opinion as moot and directed
the Court of Appeals to reconsider the
case in light of the new legislation. On
April 4, 1983, the Court of Appeals,
baving considered the legisiation, found
that the portion of its opinion holding
that & hearing requested under section
189a. of the Act must be held before a
license amendment becomes effective
would be moot as soon as NRC
promulgated the regulations to which
the legislation referred. The Court also
found that NRC, of course, was still
under & statutory mandate to hold a
hearing after an amendment became
effective, if requested to do so by an
interested party. Appeal Nos. 80-1691,
60-1783, and 80-1784.

The Court of Appeals’ decision did
not involve and has no effect upon the
Commission's authority to order
immediately effective amendments
without prior notice or hearing when the
public health, safety, or interest so
requires. See, Administrative Procedure
Act, section 8| u), 5 US.C. 558(c); section
161 of the Atomic Energy Act, 42 US.C.
2201(c): 10 CFR 2.202!(f) and 2.204.
Similarly, the Court did not alter
existing law with regard to the
Commission's pleading requirements,
which are designed to enable the
Cemmission 1o determine whether a
person requesting a sLaaring is, in fact,

an "interested person” within the .
meaning of section 1885 - ~that is,
whether the person has aemenstrated
alanding and identified cne or more

issues to be litigated. See. BPI v. Alomic

Energy Commumssaon, S02 F 24 &4, 428
{D.C. Cir. 1974). where the Court stated
that, “lrder i procedusal regalations it
is not unreasonable for the Cammission
to require that the prespective
inlervenor first specifv the basis for his
request far a bearing

The Commission bekeved that
fegisiation was needed (¢ change the
result reached by the Cowrt in Shally
because af the implicatioms of the
requirement that the Commsssion grant
a requested hearing befare 1t coald issue
& license emendment wvolving no
significant hazards consideration. it also
believed that, since most requested
license amendments invalving no
significant hazards ronsideration are
routine in nature, pror hearings on such
amendments could result m unnecessary
chsruption or delay in the operctions of
nuclear power plants by imposing
regulatory burdens unrelated to
significant safety matters. Subseqguently.
on March 11, 1981, the Commtssion
submitted proposed legslation to
Congress (introduced as S 912)
expressly authorizing the NRC to issue a
hicense amendment before holding a
hearing requested by an imerested
person. when it made a determmation
that no significant hazards
consideration was invelved in the
amendment.

After the House and Senate conferees
considered two similar bills, HR. 2330
and S. 1207, they agreed on a unifiea
version [see Conf Rep. No. 97-884, 97th
Cong., 2d. Sess. (1882)) and passed Pub
L. 97-415. Specifically, section 12{a) of
that law amends section 189a. of the Act
by adding the following with respect to
license amendments involving no
significant hazards considerations;

(2){A) The Commissian mey issue and
make immediately effective any amendment
1o an opersting License. upon a determination
by the Commission that such amendment
involves no significant hazards consideration
notwithstanding the pendency before the
Commission of a request for & hearing from
any person. Such amendment » 3y be issued
and made immediately effective in advance
of the holding and completion af any required
bearing In determining under this section
whether such amendment mvolves no
significam hazards consideration. the
Commission shall consult with the State in
which the facility involved is located. In all
other respects such amendment ghall meet
the requirements of this Act

8) The Commission shall periodically (but
not less frequently than once every thirty
days) publish notice of any smendments

T
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issued. or proposed to be issued. as provided
in subparagraph (A) Each such notice shall
include all amendments issued. or proposed
to be issued. since the date of publication of
the las! such periodic notice Such notice
shall. with r2spect to each amendment or
proposed amendment (i) identify the facility
involved: and (i1) provide a brief description
of such amendment Nothing in this
subsection shall be construed to delay the
effective date of any amendment.

(C) The Commission shall. during the
ninety-day period following the effective date
of this paragraph. promuigate ~egulations
establishing 1) standards for determining
whelher any amendment to an operating
license involves no significant hazards
consideration. (1) criteria for providing or, in
emergency situations. dispensing with prior
notice and reasonable opportunity for public
commen' on any such determination, which
criteria shall take iato account the exigency
of the need for the amendment involved. and
{111] procedures for consultakion on any such
determination with the State in which the
facility involved is located

Section 12(b) of that law specifies

that

(L] The authority of the Nuclear Regulatory
Commussion. under the provisions of the
amendment made by subsection (a). to issue
and lo make immed:ately effective any
amendment to an operating license shall take
effect upon the promulgation by the
Commission of the regulations required in
such provisions

Thus. as noted above, the legislation
authorizes NRC to issue and make
immediately effective an amendment to
an operating license upon a
determination that the amendment
involves no significant hazards
considerations. even though NRC has
before it a request for a hearing from an
interested person. In this regard, the
Conference Report states:

The conference agreement maintains the
requirement of the current section 189a. of the
Atomic Energy Act that a hearing on the
license amendment be held upon the request
of any person whose interest may be
affected The agreement simply authorizes
the Commission. in those cases where the
amendment involved poses no significant
hazards consideration. to issue the license
amendment and allow it 10 take effect before
this hearing is held or completed The
conferees intend that the Commission will
use this authority carefully. applying it only
to those license amer.dments which pose no
significant hazards consideration. Conf Rep
No 97-884. 2d Sess.. at 37 (1982)

And the Senate has stressed

Its strong desire to preserve for the prblic a
meaningful right to participate in decisions
regarding the commercial use of nuclear
power Thus. the provision does not dispense
with the requirement for @ hearing. and the
NRC. if requested [by an interested person).
mus! conduct a hearing after the license
amendment takes effect See S. Rep No 97-
113. 97th Cong.. 1st Sess.. at 14 (1981).

The public notice provisior was
explained by the Conference Report as
follows:

The conferees note that the purpose of
requiring prior notice and an opportunity for
public comment before a license amendment
may take effect. as provided in subsection
(2)(C)in) for all but emergency situations, is
to allow at least 8 minimum level of citizen
input into the threshold question of whether
the proposed license amendment involves
significant health or safety issues. While this
subsection of the conference agreement
preserves for the Commission substantial
flexibility to tailo: the notice and comment
rrocedml to the exigency of the need for the
icense amendment, conferees expect the
content. placement and timing of the notice to
be reasonably calculated to allow residents
of the area surrounding the facility an
adequate opportunity to formulate and
submit reasoned comments.

The requirement in subsection 2{C)(ii) that
the Commission promulgate criteria for
providing or dispensing with prior notice and
public comment on a proposed determination
that & license amendment involves no
significant hazards consideration reflects the
conferees’ intent that, wherever practicable,
the commission should publish prior notice
of. and provide for prior public comment on,
such a proposed determination.

In the context of subsection (2)(C)(ii). the
conferees understand the term “‘emergency
situations” to encompass only those rare
cases in which immediate action is necessary
to prevent the shutdown or derating of an
operating commercia! reactor . . . The
Commission’s regulations should insure that
the “Emergency situations” exception under
section 12 of the conference agreement will
not apply if the licensee has failed to apply
for the license amendment in a timely
fashion. In other words. the licensee should
not be able to take advantage of the
emergency itself. To prevent abuses of this
provision, the confrrees expect the
Commission to independently assess the
licensee s reasons for tailure to file an
application sufficiently in advance of the
threatened closure or derating of the facility.
Conf. Rep No. 97-884, 97th Cong.. 2d Sess., at
38 (1982)

C. Basis for Interim Final Rule on
Standards for Determining Whether an
Amendment to an Operaling License
Involves No Significant Hazards
Considerations and Examples of
Amendments that Are Considered
Likely or Not Likely to Invalve
Significant Hazards Considerations

Many of the comments on the interim
final rules were the same or were
similar to those on the proposed rule. To
provide a convenient means for future
reference, the comments and responses
on the proposed rule and the petition for
rulemaking are consolidated and
repeated here with references to the
earlier Federal Register citations. The
comments received on the interim final
rules are then discussed and the
Commission's responses are provided.

1. Petition and Proposed Rule

General. The Commission’s interim
final rule on standards for determining
whether an amendment involves no
significant hazards consideration
resulted from a notice of proposed
rulemaking issued in response to a
petition for rulemaking (PRM 50-17)
submitted by letter to the Secretary of -
the Commission on May 7, 1876, by Mr.
Robert Lowenstein. For the reasons
discussed below, the petition was
denied. See 48 FR 14867. However, the

Commission published
standards, as intended by the petitioner,
though not the standards requested.

(PRM-50-17 was published for comment
in the Federal Register on June 14, 1976
(41 FR 24006)]. The staff's
recommendations on this petition are in
SEY/79-660 (December 13, 1979). The
notice of proposed rulemaking was
published in the Federal Register on
March 28, 1980 (45 FR 20491). Note that
the proposed rule was published before
passage of the legislation and that the
Congress was aware of this rule during
passage of the legislation. The staff's
recommendations first on a final rule
and later on the interim final rules are in
SECY-81-366, 81-366A, 83-16, 83-16A
and 83-16B. (These documents are
available for examination in the
Commission's Public Docume~nt Room at
1717 H Street. NW, Washington, DC.)

In issuing the proposed rule, the
Commission sough' to define more
precisely the standards for determining
when an amendment application
involved no significant l.azards
considerations. These standards would
heave applied tu amendments to
opentinf licenses, as requested by the
petition for rulemeaking, and also to
construction permit amendments, to
whatever extent considered appropriate.
The Commission later ‘ecided that
these standards should not be applied to
amendments to construction permits,
since such amendments are rare and
normally would not be expected to
involve a significant hazards
consideration. It therefore modified the
proposed rule accordingly. Additionally.
the Commission stated in the interim
final rules that it would review the
extent to which and the way standards
should be applied to researc’; reactors.
It also noted that meanwhile it would
handle case-by-case any amendments
requested for construction permits or for
research reactors with respect to the
issue of significant hazards
considerations. (48 FR 14867.)

Before the proposed rule on standards
was published. the Commission's staff
was guided. in reaching its

i b o
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determinations with respect to no
significant hazards consideration, by
standards very similar to those
described in the proposed rule and in
the interim final rules. In addition. the
staff used a list of examples of
amendments likely to mvolve, and not
likely to involve, significant hazards
considerations when the standards are
applied These examples were employed
by the Commission in developing both
the proposed rule and the interim final
rules. The notice of proposed rulemaking
contained standards proposed by the
Commission to be incorporated into 10
CFR Part 50 and the statement of
considerations contained examples of
amendments to an operating license that
are considered “likely” and “not likely"
to involve a significant hazards
consideratian. The examples were
samples of precedents with which the
staff was familiar. they were
representative of certain kirds of
circumstances: however, they did not
cover the entire range of possibilities:
nor did they cover every facet of a
particular situation. Therefore. it was
clear that the standards themselves
ultimately would have to govern
determinations about whether ar not
proposed amendments involved
significant hazards considerations

The three standards proposed in the
notice of proposed rulemaking were
whether operation in accordance with
the proposed amendment would not {1)
involve a sign:ficant increase in the
probability or consequences of an
accident previously evaluated. (2) create
the possibility of an accident of a type
different from any evaluated previously,
ar (3) involve a significant reduction in a
margin of safety. The interim fina! rules
did not change these sandards. They
did. however, change the introductory
phrase to make the standards easier to
understand and to use.

As a result of the legislation, the
Commission formulated separate notice
and State consultation procedures that
provide in all (except emergency)
mtuations prior notice of amendment
requests. The notices usually make a
“proposed determination’ about
whether or not significant hazards
considerations are involved in
connection with an amendment and,
therefore, whether or not to offer an
opportunity for a hearing before an
amendment is issned: if @ hearing
request is received. a final
determination is made about whether or
not significant hazards considerations
are involved. The decision about
whether or not to issue an amendment
has continued to remain ape that. as a

separate matier. is based om public
health and safety.

2. Comments on Proposed Rule and
Responses 10 these Comments

a. General Nime persans submitted
camments on the petitian of ndemaking
and nine persons submitted comments
on the proposed amendments. One of
the commenters stated that all three
standards were unclear and useless in
that they implied a level of detailed
review of emendment applications far
beyond what the staff narmally
performs. When it promuigated the
mterim final rule, the Commission stated
in response te this commert that the
standards have been and will continue
to be useful in making the necessary
reviews. 48 FR 14864 a! 14867 (April 6,
1983) It added that the standards. when
used alang with the examples, will
enable it to make the requisite
decisions. /d In this regard, it noted that
Congress was more than aware of the
Commission's standards and proposed
their exped.tious promulgation. quoting
the Senate Report:

the Committee notes that the
Commission has alreacy issued for public
comment rules including standards for
determining whether an amendment involves
no significant hazards consideration. The
Committee belic ves that the Commission
should be able to build upon this past effort,
and it expects the Commiseion to act
expeditiously in promulgating the required
standards within the ume specified in sectian
307 [1e. within 90 days after enactment). S.
Rep No. 87-113. 97th Cong.. 18! Sess . at 15
(1961)

Similarly. the House noted:

The committee amendment provides the
Commumsion with the authority to issue and
make immediately effective amendments to
kicenses pnar o0 the conduct ¢r compietion of
any hearing required by section 188{a) when
it determines tha! the smendment inualves no
significant hazards consideration. However,
the authority of the Commussion to do so is
discretionary. and does not negate the
requirement imposed by the Sholly decision
that such a hearing. upon request. be
eubsequently held. Moreover, the
Committee's action is in Light of the fact that
the Commussion has already issved far puthic
comment rules including standards for
determining whether an amendment involves
no significant hagards considerations. The
Commmsion also has o larg /ine of case-by-
©ase precedents under which it has
eaiablished criterio for such determinotons.

. . . H. Rep No.97-22 (Part 2. @th Cong.. 18t
Sess.. a1 26 (1981) (Emphanis added).

In regard to the second criterion in the
proposed rule. @ number of commenters
recommended that the Commssion
establish u threshold level for accident
consequences (for example, the limwits in
10 CFR Par* .00) to eliminate prior

notice for ineignifican! types of
eccidents. This comment was not
accepted. The Commission steted that
setting a threshold leve! for accidem
consequences could eliminate a groap of
amendments with respect W accidents
which have nat been peewiously
evaluated or whick, tf prevaously
evalusted may turn o after farther
evaluation to have mare severe
conseguences tham previonsty
evaloated (€8 PR 14908 )

The Commission explained that # s
possible. for example that there may be
a clams of icense amendments sougit by
a licensee which, while designed to
improwe or increase safety mey. on
balance, involves a mignificant hazards
consideration because it results in
operation of a reactar with a reduced
safety margin due to other factors ar
preblems (i.e. the net effect is &
reduction in safety of same
significance). /d. Such & class of
amendments typically is also proposed
by a licensee as an interim or final
resolution of some significant safety
issue that was not raised or resolved
before issuance of the operating
license—and. based on an evaluation of
the new safety issue, they mey result in
a seduction of & safety margin behieved
to have been present when the cense
was issued. In this instance, the
presence of the new safety ssue in the
review of the proposed ameadment. at
least arguahly, could prevent a finding
of no significant hazards consideration.
even though the issue ultimately would
be satisfactarily resolved by . -
issuance of the amendment.
Accordmgly, the Cammission added a
new example (vii) to the list of examples
considered likely to involve a significant
hazards consideration. /d See section
1{C)[1)(d) below.

When the Semate Committee on
Enviroament and Pubkic Works was
considering the legislation described
above, it commented upon the
Commission's proposed rule before
reporting S. 1207:

The Committee recognizes that reasonabie
persons may differ on whether & hcense
amendmen! mvolves » significant hazards
consideration Therefore. the CommiMee
expects the Commission to develop and
promulgate standards thet. to the maximum
extent practicable. draw & clear distinction
between license amendments that involve &
significam hazards considerastion end those
that mvolve no significant hazards
conmderation. The Committee anticipates, for
example. that consistent with pror practice.
the Comnmssion’s standards would not permit
& “no wignificar hagzards consideration’”
determination {or license amendments to
permit reracxing of spent fuel pool. S Rep
No 97-113. 97th Cong . 191 Seas., 8t 15 (1981)
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The Commission agreed with the
Committee “that reasonable persons
may differ on whether a license
amendment involves a significant
hazards consideration™ and it tried “to
develop and promulgate standards that.
tn the maximum extent practicable.
draw a clear distinction between license
amendments that involve a significant
hazards consideration and those that
involve no significant hazards
consideration.” (48 FR 14868.)
{Reracking 1s discussed in section
HC)2)(b) and II{D). infre.) The
Commission stated that the standards
coupled with examples used as
guidelines help draw as clear a
distinction as pracucable. It decided not
to 1nclude the examples in the text of the
interim final rules in addition to the
original standards, but. rather, to keep
them as guidelines under the standards
for use by the Office of Nuclear Reactor
Regulation. Id

Ir. promulgating the interim final rules,
the Commission also noted to licensees
that when they consider license
amendments outside the examples, it
may need add:itional time for its
determination on no significant hazards
considerations, and that they should
factor this information into their
schedules for developing and
implementing such changes to facility
design and operation. /d

The Commission stated that the
interim final rules thus went a long way
toward meeting the intent of the
legislation, quoting the Conference
Report

The conferees also expect the Commission
i promulgating the regulations required by
the new subsection (2){C)(1) of section 189a
of the Atomic Energy Act. to establish
standards that to the extent practicable draw
& cle:r distinction between license
amendmeants that involve a significant
hazards considerstion and those
amendments that involve no such
consideration These standards should not
req.ire the NRC staff to prejudge the merits
of t".e issues raised by & proposed license
ameadment Rather. they should only require
the vtaff 1o identify those issues and
determine whether they involve significant
health. safety or environmental
cons.derations These standards should be
capable of being applied with ease and
certainty and should ensure 11at the NRC
staff does not resolve doubtfi | or borderline
cases with a finding of no significant hazards
consideration. Conf Rep 'vo 97-884. 97th
Cong.. 2d Sess.. et 37 (1982) /d

The Commission stated that it had
attempted to draft standards that are as
useful as possible. that it had tried to
formulate examples that will help in the
applicat’ »n of the standards, and that
the standards in the interim final rules
were the product uf a long del berative

process. (48 FF 14868.) (As will be
recalled. standards were submitted by a
petition for rulemaking in 1976 for the
Commission’'s consideration.) The
Commission then explained with respect
to the interim final rules that the
standards and examples were as clear
and certain as the Commission could
make them, noting the Conference
Report admonition that the standards
and examples “should ensure that the
NRC staff does not resolve doubtful or
borderline cases with a finding of no
significant hazards consideration.” /d.
The Commission repeats this
admonition to the staff in the response
to comments in section I§C) below.

With respect to the Conference
Committee's statement. quoted above,
that the “standards should not require
the NRC staff to prejudge the merits of
the issues raised by a proposed license
amendment,” the Commission recalled
that it was its general practice to make a
decision about whether to issue & notice
before or after issuance of an
amendment together with a decision
about whether to provide a hearing
before or after issuance of the
amendment; thus. occasionally, the issue
of prior versus post notice was seen by
some as including a judgment on the
merits of issuance of an amendment. /d
For instance, a commenter on the
proposed rule suggested that application
of the criteria with respect to prior
notice in many instances will
necessarily require the resolution of
substantial factual questions which
largely overlap the issues which bear on
the merits of the license amendment. /d.,
at 14868-69. The implication of the
comment was that the Commission at
the prior notice stage could lock itself
into & decision on the merits.
Conversely, the commenter stated that
the staff, in using the no significant
hazards consideration standards, was
reluctant to give prior notice of
amendments because its determination
about the notice might be viewed as
constituting a negative connotation on
the m.erits.

The Commission noted in response
that the legislation had mooted these
comments by requiring separation of (1)
the criteria used for jroviding or
dispensing with public notice and
comment on determinations about no
significant hazards considerations from
(2) the standards used to make a
determination about whether or not to
have a prior hearing if one is requested.
Id. at 14869. The Commission explained
that under the two interim final rules,
the Commission's criteria for public
notice and comment had been separated
from its standards on the determination
abou! no significant hazards

censiderations. /d 3 noted. in fact, that
under the interum final rule involving the
standards it wewld sarmally provide
prior notice (for public comment and an
opportunity for a bearing) ior esch

rating License amendment reques!. It
also stated that use of these standards
and examples would help it reach sound
decisians about the issues of significant
versus no significant hezards
considerations, and that their use would
not prejudge the safety merits of a
decision about whether to 1ssue a
license amendment. /d. Rather, it
explained. the standards and the
examples were merely screening
devices for a decision about whether to
bold a hearing before as opposed to
after an amendment is issued and could
not be said %o prejudge the
Commission's final public health and
safety decision to issue or deny the
amendment request. /d As explained
above, that decision has remained a
separale one, based on separate public
health and safety findings.

b. Reracking of Spent Fuel Pools.
Before issuance of the two interim final
rules. the Commission psovided pr:>
notice and opportunity for prior hea: ing
on requests for amendments involving
reracking of spent fuel pools When the
interim final rule on standa.,ds was
published. the Commission explained
that it was not prepared to say that
reracking of a spent fuel storage poo!
will necessarily involve & significiant
hazards consideration. It stated,
nevertheless. as shown by the
legislative history of Pub. L. 97415,
specifically of section 12(a). that
Congress was aware of the
Commission's practice, noting that
members of both Houses stated. before
passage of that law. that they expected
that this practice would continue. /d
The report on the Senate side has been
quoted above: the discussion in the
House is found at 127 Cong. Record at H
8156, Nov. 5, 1981.

The Commission decided not to
include reracking in the list of examples
that are considered likely to involve a
significant hazard consideration,
because a significant hazards
consideration finding is a technical
matter which has been assigned to the
Commission. However, in view of the
expressions of Congressional
understanding, the Commission stated
that it felt that the matter deserved
further study. Accordingly. it instructed
the staff to prepare a report on this
matter, and stated that it would revisit
this part of the rule upon receipt and
review of the staff's report. /d The
report is described in detail in section
1I(D) below.
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In the interim final rule on standards,
the Commission stated that while it is
awaiting its stafl's report, it would make
findings case by case on the question of
no significant hazards consideration for
each reracking application, giving full
consideration to the technical
circumstances of the case, using the
standards in § 50.92 of the rule /7 It
also stated that it did not inte’ make
a no sigmficant hazards consiceration
finding for reacking based or unproven
technology. It added. however, that,
where reracking technology has been
well developed and demonstrated and
where the Commission determines on a
technical basis that reracking involves
no significant hazards. the Commission
should not be precluded from making
such a finding And it noted that. if it
determines that a particular reracking
involves significant hazards '
considerations, it weuld provide an
opportunity for a prior hearing. /d

The Commission also noted that

Policy Act of 1982 an interesiad party
may reguest a “hybnd” hearing 'n
connection with reracking. and may
participate in such a hearing. if one 18
held It stated that it would publish ir
the near future a Federal Register nciice
describing this type of hearing with
respect to expansions of spent fuel
slorage capacity and other matters
concerning spent fuel /& That notice
can be found at 50 FR 41662 (October 15,
1985)

c. Amendments Involving Irreversible
Consequences Congress expressed
some concern about amendments
involving irreversible consequences, as
evidenced in the Conference Report:

whether a proposed [icense amendment
involves no significant hazards consideration,
the Commission should be especially
sensitive to the issue posed by license
amendments that have irreversible
consequences (such as those permitting an
increase in the amount of effluents or
ty or cllowing
o facility to operate for o period of time
without full safety protections ). In those
cases. 1ssuing the order in advance of a
hearing would. as a practical matter,
foreclose the public's nght to have its views
considered In add:tion. (he licensing board
would often be unable to order any
substantia! relief as a result of an after-the-
fac' hearing Accordingly. the conferees
intend the Commission be sensitive to those
license amendments which involve such
irreversible consequences (Emphasis added )
Conf Rep. No. 97-884. 97th Cong . 2d Sess.. at
7-38 (1882)

The Commission noted (48 FR, at
14869) that this statement was explained

in & colloquy between Senators Simpson
and Domenici. as follows:

Mr. DOMENICI In the statement of
managers, | direct attention to a paragraph in
section 12, the so-called Sholly provision,
wherein it s stated that in applying the
authority which that provision grants the
NRC should be especially sensitive to the
issue posed by license amendments that have
irrevers.ble consequences " Is that paragraph
in general. or specifically. the words
“irreversible consequences” intended to
impose restrictions on the Commission's use
of that authority beyond the provisions of the
statutory language? Can the Senalor clarify
that. please?

Mr. SIMPSON 1 shall. 1t is not the intention
of the managers that the paragraph in
general nor the words “irreversible
consequences.” provide any restriction on the
Commission’s use of that authority beyond
the statutory provision in section 188a. Under
that provision. the only determination which
the Commission must make is that its action
does not involve a significant hazard In that
context, “irrevers'bility” is only one of the
many considerations which we would expect
the Commission to consider. It is the
determination of hazard which is important,
not whether the action is irreversible.

Clearly. there are many irreversible actions
which would not pose a hazard. Thus where
the Commission determines that no
significant hazard 1s involved. no further
consideration need be given to the
irreversibility of that action.

Mr. DOMENICI | thank the Senator for the
clanfication Tha! s consistent with my
readings of the language. . . . 134 Cong Rec.
(Fart 1), at S. 13056 (daily ed. Oct. 1. 1982).

The Commission then noted, 48 FR
14869, that the statement was further
explained in a cclloquy between
Senators Mitchell and Hart. as follows:

Mr. MITCHELL The portion of the
statement of managers discussing section 12
of the report. the so-called Sholly provision,
stresses tha! in determining whether a
proposed amendment to a facility operating
license involves no significan' hazards
consideration. the Commission “should be
especially sensitive . . . to license
amendments that have irreversible
consequences.” Is my understanding correct
that the statement! means the Commission
should take special care in evaluating. for
possible hazardous considerations.
amendments that involve irreversible
ronsequences?

.ir. HART. The Senator's understanding is
correct. As you know, this provision seeks to
overrule the holding of the U.S. Court of
Appeals for the District of Columbia in Shoily
against Nuclear Regulatory Commission. That
case involved the venting of radioactive
krypton gas from the damaged Three Mile
Island Unit 2 reactor—an irreversible action.

As in this case. once the Commission has
approved & license amendment, and it has
gone into effect. it could prove impossible to
correct any oversights of fact or errors of
judgment. Therefore, the Commission has an
obligation. when assessing the health or
safety implications of an amendment having
irreversible consequences. to insure that only
those amendments that clearly raise no
significant hazards issues will take effect

prior to a public hearing. 134 Cong. Rec. (Part
). et S 13292 -

In light of the Conference Report and
colloquies it had quoted the
Commission stated that it would ensure
“that only those amendments that
clearly raise no significant hazards
issues will take effect prior to a public
hearing” (48 FR 14870), and that it would
do this by providing in § 50.92 for review
of proposed amendments with a view
about whether they involve irreversible
consequences. /d. In this regard, it made
clear in example (iii) that an amendment
which aliows a plant to operate at full
power during which one or more safety
systems are not operable would be
treated in the same way as other
examples considered likely to involve a
significant hazards consideration, in
that it is likely to meet the criteria in
§ 5082 /d.

The Commission also emphasized that
the example did not cover all possible
cases, were nol necessarily
representat;ve of all possible concerns,
and were set out simply as guidelines.
Id

The Commission left the proposed
rule intact to the extent that the interim
final rules stated standards with respect
to the meaning of "no significant
hazards consideration.” The standards
in the interim final rules were identical
to those in the proposed rule, though the
attendant language in new § 50.92 as
well as in § 50.58 was revised to make
the determination easier to use and
understand. To supp/ement the
standards incorporated into the
Commission's regulations, the guidance
embodied in the examples was
referenced i1 the procedures of the
Office of Nuc'zar Reactor Regulatjon,
copies of wh:~h were placed in the
Commission's Public Document Room
and sent to licensees, States, and
interested persons. It was the
Commission's intention that any request
for an amendment meet the standards in
the regulations, and that the examples
simply provide supplementary guidance.

d. Examples of Amendments That Are
Considered Likely To Involve
Significant Haza. ds Considerations Are
Listed Below. The statement of
considerations for the interim final rules
listed the following examples of
amendments that the Commission
considered likely to involve significant
hazards considerations. /d. It explained
that unless the specific circumstances of
@ license amendment reques' lead to a
contrary conclusion when measured
against the standards in § 50.92, ihen,
pursuant to the procedures in § 5061, a
proposed amendment to an operating
license for a facility licensed under
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§ 50.21(b} or § 50.22 or for a testing
facility wall likely be found to involve
s.gnficant hazards considerations, if
operation of the facility in accordance
with the proposed amendment involves

ne or more of the following )

(11 A significant relaxation of the

riteria used to establish safety limits

{11) A significant relaxation of the
bzses for limiting safety system set!ings
or 'miting conditions for operation.

A significant relaxation in limiting
conditions for operation not
accompamed by compensatory changes,
conditions, or actions that maintain a
commensurate level of safety (such as
allowing a plant to operate at full power
during @ penod in which one or more
safety systems are not operable)

| Renewal of an operating license
v| For a nuclear power plant. an

increase in authorized maximum core
power level

(vi] A change to technical
specifications or other NRC approval

involving a significant unreviewed
safety question

{(vii] A change in plent operation
designed to improve safety but which,
due to other factors, in fact allov.. plant
operation with safety maggins
significantly reduced from those
believed to have been present when the
license was issued. /d

e Examples of Amendments That Are
Considered Not Likely To Invoive
Siwnificant Hazards Considerations Are
L:sted Below. The statement of
corsiderations for the interim final rules
listed the following examples of
amendments the Commission
considered not likely to involve
significant hazards considerations. 48
FR 14869 It explained that unless the
specific circumstances of a license
amendment request lead to a contrary
conclusion when measured against the
stendards in § 50.92. then, pursuant to
the procedures in § 50.91, a proposed
amendment to an operating license for a
facihity licensed under § 50.21(b) or
§ 50.22 or for a testing facility will likely
be found to involve no significant
hazards considerations. if operation of
the facibity in accordance with the
proposed amendment involves only one
or more of the following

(1) A purely administrative change to
technical specifications: for example, a
change to achieve consistency
throughout the technicel specifications.
correction of an error, or @ change in
nomenclature

(1] A change that constitutes an
additional limitation, restriction, or
control not presently included in the
technical specifications. eg.. a more
stringent surveillance requiwement.

(1) For & nuclear power reactor. a

- change resulting from a nuclear reactar

core reloading, if no fuel assemblies
significantly different from those found
previously acceptable to the NRC for a
previous core at the facility in guestion
are involved. This assumes that no
smnificant changes are made to the
acceptance cr.‘ena for the technical
specifications, that the analytical
methods used to demonstrate
conformance with the technical
specifications and regulations are not
significantly changed. and thet NRC has
previously found such methods
accep'able.

(iv) A relief granted upan
demonstraton of acoeptable aperation
from an operating restnction that was
imposed because aoceptable operation
was not yet demonstrated. This assumes
that the operating restriction and the
criteiia to be applied 10 a request for
relief have been established in & prior
review and that t s justified ina
satisfactory way that the criteria have
been met.

{v) Upon satisfactory completion of

. construction in connection with an

operating facility, a relief granted from
an operahng restriction that was
impased because the construction was
not yet completed satisfactorily. This is
intended to involve only restrictions
where it is justified that construction
has been completed satisfactorily.

(vi) A change which either may result
in some increase o the probability or
consequences of a previously-analyzed
accrdent or may reduce in some way a
safety margin. but where the results of
the change are clearly withia all
acceptable criteria with respect to the
system or component spect m the
Standard Review Plan. eg.. a change
resuiting from the application of & small
refinement of a previously used
caiculational mode! or design method

{vii) A change to conform a license to
changes in the regulations, where the
license change results in very minor
changes to facility operations clearly in
keeping with the regulations.

(viii) A change to a license to reflect a
minor adjustment in ownership shares
among co-owners already shown in the
license. /d.

|As discussed below, the Commission
has added examples (ix) and (x) in
response to comments on the interim
final rules )

(ix) A repair or replacement of a
major component or system important to
safety if the following conditions are
w-

(1) The repair ar raplacement process
savolves practices which have been
successfully implemented at least once
on senilar components or systems

elsewhere im the nuclear indwstry or in
other industries. and does not involve &
significant increase in the prababdity or
censequences of an accident previously
evaduated or areste the possibility of a
new or difiersst kind of accident from
any accident previously evaluated: and

(2) The repaired or replacement
component or system does not result in
a significant cheange in its safety
function or a ificamt reduction in any
safety Wmit {or & conditton of
operation) associated with the
component or system.

{x) An expansian of the storage
capacity of a spent fuel pool when all of
the following are satisfied:

(1) The storage expansion method
consists of either replacing existing
racks with a design which allows closer
spacing between stored spent fue!
assemblies or placing additional racks
of the original design on the pool floor if
space permits;

{2) The sterage expansion method
does not involve rod comsolidation or
double tiering:

(3) The Keff of the pool is maintained
less than or equal to 0.95; and

(4) No mew technology or unproven
technology is utilized in either the
construction process or the analytical
techniques necessary to justify the
expansion

II. Responses to Comments on Interim
Pinal Rules

The comments are described in
somewhat greater detail in an
attachment to SECY-85-200A.

A. Clarity of Standards

1.1 Com.nents—A group of
commenters state that the three
standards in § 50.92{c) are unclear and
argue that the examples in the statement
of considerations—which they believe
are clearer than the standards—should
be made part of the rule; otherwise, they
argue, the examples have no legal

“significance.

Response—The Commission disagrees
with the request. As explained in
response to the comments on the
proposed rule (see 48 FR 14864), the
commentery are correct that the
examples have no binding legal
significance. However, they do provide
guidance to the staff, licensees and to L
the general public about the way tlie
standards may be interpreted by the
Commission. The Commission did
cansider com the standards and
examples as a set of criteria in the
interim f{inal rules. but decided against
this because (i) the standards and
examples had proved useful over time,
(ii) the staff bad used all three standards
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and most of the examples well before
they were published in rule form. and
{11} the approach had proved adequate.
Upon reconsideration, the Commission
has decided to retain the standards as
they were set out in the inierim final
rule. See the response in section lI(D)
below for a description of the standards.

1.2 Comment—One commenter
believes that the interim final rules
“unduly” and “improperly" limit
freedom of speech and that minor
changes in a plant can lead to severe
health and safety consequences, such as
the 1983 anticipated transient without
scram (ATWS) at the Salem nuclear
power plant

Response—It is unclear how the
interim final rule might limit freedom of
speech. It is clear. though. that some
amendment requests entail changes to a
plant requiring a review of whether ar
not previously unevaluated accidents
pose scvere consequences. As explained
above, before issuing any amendment,
the Commission is required by the
Atomic Energy Act {Act] to find that
there is adequate protection for the
public health and safety. However, a
determination that an amendment
involves “no significant hazards
consideration” includes a finding under
the three standards that the change does
not invelve a significant increase in
previously evaluated accident
probabilities or consequences. that it
does not present a new tvpe of accident
not previous'y evaluated, and that it
does not involve a significant decrease
in safety margins

Thus. the concern raised by the
comment is related, if at all. only to
amendments that involve significant
hazards. Procedures governing these
types of amendments are unaffected by
this rule change. See. e g, section 182a.
of the Act

1.3 Comment—0One commenter
suggests that the only standard that is
needed is one that simply identifies
those license amendments which make
an accident possible

Rzsprnse—The standard suggested by
the commenter is simple to state but
impractical. An amendment may involve
& previously reviewed issue and not
a..er the conclusions reached
concerning accident probabilities or
consequences. In such a case, the
amendment may involve a system or
component that is significant to an
evaluation of a design basis accident yet
not involve a significant hazards
consideration. This suggestion changes
the definition of “significant hazards
considerations” and, thereby, changes
the standards. The three standards
given in the interim final rules together
with the examples are directed to the

issue of significant hazards. See, for
instance the discussion in section
1{Fj(1.3) below.

1.4 Comments—One commenter
requests that NRC should consider only
“credible accident scenarios’ in
evaluating amendment requests against
the first two standards. It also suggests
that, with respect to the third standard
(significant reduction in safety margins),
the Commission initially should
determine the extent of the existing
safety margin before deciding the
significance of a reduction, because the
extent of the existing margin is clearly
relevant to the Commission’s
determination.

On the other hand. another
commenter argues that it is
inappropriate to specify a percentage
change above which the change
becomes significant. It notes that when
the safety margin is three orders of
magnitude, a ten percent reduction is
clearly not significant, and that when
the safety margin is fifieen percent, a
comparable percentage reduction may
be significant. It also suggests that the
cumulative effects of successive changes
to one .ystem must also be considered,
and not merely the individual change
which is being subjected to review at
any given time

Response—The first comment is
similar to the original petition (see
section I(C)(1) above) which proposed
standards limited to "major credible
reactor accidents.” The Commission
disagrees with this comment—as it did
previously—because it allows too much
room for argument about the meaning of
“credible” in various accident scenarios
and does not include accidents of a type
different from those previously
evaluated. which is one of the criteria
for evaluating no significant hazards
considerations.

The second commenter suggests that,
in assessing the degree of reducticn in
margin in determining whether an
amendment involves significant hazards
considerations, the Commission should
assess the cumulative effects (on
margin) of successive changes to cne
system, not m.rely the individual
change in margin brought about by the
amendment in question. The
Commission believes that such a
suggestion would be inconsistent with
its staff's long-time practice in assessing
the degree of reduction in margin, would
be inconsistent with the thrust of the
three standards on no significant
hazards consideration, and would result
in multiple counting of margin changes.
The standard states that the
Commission is to determine whether the
amendment will result in a significant
reduction in margin. The intent is to

compare the safety margin before the
amendment to that which would exist

after the amendment to determine
whether that amendment would
significantly reduce the margin. In
applying this standard to determine
whether a certain amendment involves
significant hazards considerations, the
intent is to assess just the reduction in
margin from that amendment and not to
assess all prior reductions in margin that
resulted from prior amendments
because these have already been
considered. Consequently, the
Commission has not accepted this
suggestion.

1.5 Comments—One commenter
points out that the three standards are
virtually identical to the criteria in
§ 50.59 for determining whether
unreviewed safety questions exist, and
states that this similerity is appropriate.

Another commenter makes the same
point but notes an important difference
in § 50.58, namely. that the word
“significant” is absent in paragraphs
(a){2)(i) to (a)(2)(iii) of that section. It
suggests that § 50.58 should be amended
to make it identical with § 50.92(c).

Response—Sections 50.5¢ and 50.92
serve twp different purposes. The
criteria in § 50.59(a)(2) are used to
decide whether a proposed change, test,
or experiment involves an "unreviewed
safety question.” Section 50.59 is used to
decide, in part. whether prior
Commission approval is necessary for
the licensee of an operating reactor to
make changes to it or to the procedures
as described in the safety analysis
report, or to conduct tests or
experiments not described in the safety
analysis report. The licensee may not
make a change without such approval, if
the change involves an unreviewed
safety question. To insert the term
“significant” into the criteria obviously
would raise the threshold for making a
determination. It would permit licensees
to exercise far greater discretion . »
judging which changes require
Commission review. Wide variations
among licensees might be expected. If
the Commission has not reviewed an
issue, it should deliberate and decide
whether its review is appropriate.
Therefore, the comment has been
rejected. The Commission is considering
this subject, as discussed in Section
II(K) below.

1.6 Comment—One commenter
generally agrees with th interim final
rules but believes that the word
“si mificant” should be defined. if only
to forestall court challenges by persons
disagreeing with NRC. It suggests that
NRC should create some sort of
mechanism to resolve disputes between

T'-,«.-.-..- g —— —— ———— -~ —
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the siaff. a State, or other parties over
whether or not an azendment request
involves significant hazard
considerations.

Response—The advantage of the
notice provisions of the interim final
rules 1s that they provide an opportunity
for comment on proposed
determinations. Based on a particular
proposal in an amendment request, the
Commission welcomes any and all
persons’ comments about the
“significance” of the proposed action.
As:de from using examples as
guidelines. it believes that the term
“significant” should not be defined in
the abstract. but should be left to case-
by-case resolution.

B Clarity of Examples

Many commenters argue about the
clanty of the various examples in the
“like'y” and “not likely" categories.
Add:tionally. some want to change, to
add to. or to subtract from the examples.
noting for instance that the issue of
repairs is problematic. A complete set of
~omments (as summarized) is attached
10 SECY-85-209A.

Additionally, two commenters argue
that the word “significant’ in the
examples should be defined so as not to
leave “critical decisions to the
unreviewable judgment of the staff.”

Finally, another commenter requests
that the guidance embodied in both sets
of examples should not only be
referenced in the procedures of the
Office of Nuclear Reactor Regulation,
but that it should also be formally
transmitted to all licensees in the form
of a generic letter. regulatory guide, or
other such document

Response—The examples are merely
guidelines and the Commission feels the
present examples are adequate. A list of
exampies of all possible situations
would be interminably long. and it is not
the Commission's intent to provide such
a listing. However. to clairfy the
Commission's position on the repair or
replacement of a major component or
system important to safety, the
following example has been added to
the list of examples (in section
1(C)(2)(e)) above considered not likely
to involve significant hazards
consiuerations:

(1x) A repair or replacement of a
major component or system important to
safety. if the following conditions are
met

(1) The repair or replacement process
involves practices which have been
successfully implemented at least once
on similar components or systems
elsewhere in the nuclear industry or in
other industries, and does not involve a
significant increase in the probability or

consequences of an accident previously
evaluated or create the possibility of a
new or d:Terent kind of eccident from
any accid it previously evaluated: and

(2) The repaired or replacement
component or system does not result in
a significant change in its safety
function or a ificant reduction in any
safety limit (or limiting condition of
operation) associated with the
component or system.

In this context, it once #gain bears
repeating that the examp!es do not
cover all possible examples and may not
be representative of all possible
concerns and problems. As problems are
resolved and as new informatio) is
develorod. the staff may refine the
examples and add new ones, in keeping
with the standards of this final rule.

As to the second set of comments, see
the response to comment I{A)(1.8)
above. Finally, as noted above, the

idance in the examples already has
g:en sent to all licensees and others.

C. Classification of Decisions

Comments— Two commenters argue
that the standards pose complex
questions that “require a level of
analysis that goes far beyond the initial
sorting of issues that Congress
authorized.” They repeat an argument
made when the standards were
published as a proposed rule. namely,
that “the use of these standards cannot
help but require the NRC staff to make
an initial determination, well before the
formal hearin, (if any) is held, of the
health and safety merits of the proposed
license amendment.” And they argue
that Congress did not authorize NRC to
make such a determination in advance
of the hearing on the merits. (A thir¢
commenter agrees with this argument.)
In sum, these commenters would prefer
standards that simply allow for the
sorting of issues, rather than, as the
argue, standards that allow the staff to
determine issues which are “virtually
the same” as those it determines when
deciding whether or not to grant the
license amendment.

In this same vein, both commenters
argue that the standards contravene
Congress’ intent in that the Commission
does rot avoid resolving “doubtful or
borderline cases with e finding of no
significant hazards consideration.”

Response—The Commission disagrees
with the commenters, as explained in
the previous discussion above on this
very point. It should also be noted that
one reason that determinations on
significant hazards considerations are
divided into “proposed determinations”
and “final determinations" is to help
sort the issues initially. In this process of
sorting. the Commission hereby charges

the NRC staff to assure that doubtful or
borderline cases are not found to
involve no significant hazards
consideration. As explained above. the
decision about whether to issue an
amendment is based on & separate
health and safety determination, not on
& determination about significant
hazards considerations.

D. Rerackings

Comments—A group of commenters
state that rerackings should be
considered amendments that pose
significant hazards considerations, in
light of the Commission's past practice
and the understanding of Congress that
the practice would be continued.

Another group of commenters agrees
with the Commission's position that the
significant hazards determination on
each amendment request to expand a
specific spent fuel pool should be based
on the Commission’s technical judgment.

Response—Ir its decision to issue the
two interim final rules, the Commission
directed the staff to prepare a report
which (1) examines the agency's
experience to date on spent fuel pool
expansion reviews and (2) provides a
technical judgment on the basis for
which various methods to expand spent
fuel pools may or mey not pose
significant hazards considerations.

The staff contracted with Science
Applications, Inc. (SAI) to perform an
evaluation of whether increased storage
of spent fuel could pose significant
hazards considerations in light of the
guidance in the interim final rules. SAl
provided a report entitled, “Review and
Evaluation of Spent Fuel Pool Expansion
Potential Hazards Considerations.”
SAI-84-221-WA Rev. 1 (July 29. 1983)
On the basis of that report, the staff
informed the Commission in SECY-83-
337 (August 15, 1983) of the results of its
study and included the SAI report. (Both
the report and the study are available as
indicated above )

The staff provided the following views
to the Commission.

(1) NRC experience to date with respect to
spent fuel pool expansion reviews:

As the Commission noted. the staff has
been providing prior notice and opportunity
for prior hearing on amendments involving
sxpansion of spent fuel pool storage
capacity. The applications were prenoticed
@s a matter of discretion because of possible
puolic interest. This was the basis cited for
prenoticing these applications in statements
‘o Congressional committees. Public
;omments or requests o inte. vene have been
received on 24 of the 96 applications for
amendments received to date to increase the
storage capacity of onsite spent fuel pools In
most cases, the comments and requests to
intervene have been resolved without actual
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hearings before an ASLB [Atomic Safety and
Licensing Board|

Of the 96 applications. 31 have been a
second or third application for the same
pooi(s) All of these applications have
proposed reracking to increase the storage
capacity—that is. replacing exisling spent
fuel storage racks with new racks that permit
closer spacing of spent fuel assemblies. Two
of the applications involved more than simply
replacing the racks on the spent fuel pool
floor In one case. the capacity was increased
by & method referred to as double-tiering. In
this method. & rack is filled with aged spent
fuel while sitiing on the pool floor: once filled
the rack is raised and placed on top of
anotner filied rack. Double-t ering was
approved by the staff for Point Beach 1 and 2
by amendments issued on March 4. 1979, The
other method that has been proposed to
ncrease pool storage capacity is referred to
as rod consclidetion Rod consclidation
involves dismantling cr cutting apart the fuel
assembly and putting the individual fuel rods
closer together Storage of only the fuel rods
withou! the spacers, end caps and other
hardware. can increase storage capacity by
60 10 100 percent compared to storage of non-
disassembled fuel Rod consolidation—in
conjunction with reraching—-has been
requested for only one plant—Maine Yankee
The staff's review of this application was
completed a year ago bu! the apglication is
pending before an Atomic Safety and
Licensing Boa~d We have approved 85
amendments involving spent fuel paol storage
expansions and the rest are st!! being

rocessed. A detailed table ind.cating the
agercy s experience 1o date with respect to
spent fuel pool expansion is contained in the
SAl report. As of now, every operating
reactor except Big Rock Pa:nt has received
appre.val for at least une reracking or had the
Cioser Lpacing storage method approved with
their in*ial heense

The technical review of requests to
increase spent fue! pooi storage capacity
involves evaluating the physical and
mechanical processes which may create
potential hazards such as criticality
considerations. seismic and mechanical
loading. puol cooling, long term corrosion and
oxidation of fuel cladding, and probabilities
&nd consequences of various postulated
accidents and failures of decayed spent fuel
Also. the neutron poison end rack structural
raterials must be shown to be compatible
with the poo! environment for a significant
period of time due to the uncertainties as to
how long the storage will actually be required
on site. However. potential safety hazards
associated with spent fuel pool expansions
are not as large as those associated with the
reactor operation because the purpose of the
expansion is to allow longer term storage of
aged spent fuel Since most plants are now on
an 18 month refueling cycle and the NRC is
processing a second expansion request
application in many instances. the present
expansion requests are to allow continued
storage of spent fuel that has decayed over a
decade along with the normal Jischarge of
relatively new spent fuel for which the pool
was originally designed Typically a PWR
will replace about one third of its core at
each refueling and s typical BWR will replace

about one fourth of its core at each refueiing.
After a year of storage, sbout 99% of the
tnitial rachoactivity has decayed.

(2) Technical judgement on the basis which
8 spent fuel pool expansion emendment mey
or may not pose & significant hazards
consideration

The techn.cal evalustion of whether ar not
an increased spent fuel pool storage capacity

invalves potential hazards considesstion is
centered on the Commission's three
standards m the interim final rule

First. does increasing the spent fuel poo!
capacity significantly increase the ility

or consequences of accidents previously
evaluated? As discussed in the SAl report,
teracking to allow closer spacing of fuel
assemblies does not mgnificantly increase the
probability or comsequences of accdents
previously analyzed However, the rod
consolidation method may increase the
probability of a fuel drop accident by a factor
of two because of the increase in the number
of assembly Lfts and involves handiimg of
highly redicactive fuel assembly componests
Doulde tiering of racks requires an increased
frequency in lifting heavy loads over the
spent fue! poo! which would also increase the
probability of an accident.

Second. does increasing the spent fuel
storage capacity create the possibility of a
new or d:fferent kind of accident from any
accident previously analyzed? The staff as
well as SAL have not identified any new
categones ar types of accidents as a resuit of
reracking W allow doser spacing for the fuel
assemblies Double tiering and rod
consolidation, however, do present new
accadent scenarios which may not be
bounded by previous accident analysis fora
given pool. In all reracking reviews
completed 1o date. all credible eccidents
postulated have been found to be
conservatively bounded by the valuations
cited in the safety evatuation reports
supporting each amendment.

Third does increasing the spent fue! pool
storage cavacity significantly reduce a
margin of #afety? Neither the staff nar SAI
have identified significant reductians in
safety margins due to increasing the storage
capacity of spent fuel prols. The expansicn

2y result in & minor increase m pool
‘e mperatures by a few degrees. but this heet

d increase is generally well within the
design limitations of the installed wooling
systems. In some cases it may be
to increase the heat removal capacity by
relatively minor changes in the cooling
vystem. /e, by increasing a pump capacity
But in all cases. the temperature of the pool
will remain below design values. The small
increase in the total amount of fission
pmducumthcpoolumlmﬁmtm
in accident considerations. The increased
storage capacity may result in an increase
the pool reactivity as measured by the
neutron multiplication factor (Keff). However
after extensive study. the staff determined in
1978 that as long as the maximum neutron
muiltiplication factor was iess than or equal
loo.os.tbcnlnyﬁu'hh’oo!nocnmy
would not significantly reduce & margin of
:;fcty T.ndkuolhﬂwuenpatyd

e pool.

The techniques utilized to calculate Keff
have been bench-marked againet

fapenmental dala end are comrxiemed very
reliable.

In the interim final rule. the Commission
stated that it was not the intent to make & no
significant hazards consideration finding
based on unproven technology. Reracking to
allow a closer spacing between fue!
essembhies can be done by proven
technologies. The dowble tiering method of
expansion can elso be done by proven
technology Rod consotidation. however,
involves new and mcreased
handling of highly radwactive components of
fuel essemblies

In summary. both rod consolidstion and
double tiering represent potersial safety
hazards considerations. Rod censolidation
involves relatively new techaology and
double tiering may significantly increase the
probability of accidents previously analyzed.
Replacing existing racks with a design which
allows closer spacing between stored spent
fuel assemblies o¢ placing additional racks of
the originel deswgr. on the poo! Moor if space
permits (& subse! of rerackmg) is considered
net Likely to involve mignificant hazards
considerations if severs! condions are met

. First. no new techmology or unproven

s utikzed in esther the
mmwgon process or in the analytical
technigues necessary to pustify the
expansion. Secand. the Keff of the pool is
mamtained less than or equal to 0.85 A Kefl
of greater than 0.95 may be justifiable far a
particular application but it would go beyond
the presently accepted staff criteria and
would potentially be a significant hazards
consideration. Reracking to allow dme; 2
spacing or the placing of additional recks
the origina! design on the pool floor, which
satishes the two preceding criteria. would be
simular to excmpie (iii] on nuclear resctor
core reloading under examples of
amendments that are not considered lixely to
involve significant hazards considerations
Id (Emphasis added )

The staff concluded in its technical
judgement that a request to expand the
storage capacity of a spent fuel pool
which satisfies the following is
considered not likely to involve
significant hazards considerations:

(1) The storage expansion method consists
of either replacing existing recks with &
design which allows closer spacing between
stored spent fuel assemblies or placing
additional racks of the original design on the
pool floor i space permits.

(2] The storage expansion method does not
involve rod coasclidetion or double trening,

(3) The Keff of the poe! is maintained less
than or equal to 0.5, and

(4) No new technology er unproven
technology is utilized in either the
construction process or the analytical
techniques necessary to justify the
expension.

This judgment was based on the
staff's review of 98 applications and the
resu. ' of the SAI study, which indicates
that if a spent fuel pool expansion
request! satisfics the above criteria then

PIPR v ——
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it meets the three standards in the
interim final rules in that it:

(1) Does not involve a significant increase
in the probability or consquences of an
acc:dent previously evaluated;

{2) Does not create the possibility of a new
or different kind of accident from any
accident previously evaluated: and

(3] Does not involve a significant reduction
in @ margin of safety :

Finally. the staff stated to the
Commission that:

Applications which do not fall into the
above category must be evaluated on a case-
by-case basis. There are secondary issues
which may be associated with a spent fuel
pool expansion, but they must be considered
on their own technical merit as a separate
issue. As an example. transferring fuel to
another site for storage or transferring fuel in
a cask 10 another unsite spent fuel pool. if
requested, must both be evalyated on a
separate basis as to whether or not they
involve significant hazards considerations.

The Commission has accepted its
sta’l's judgment. discussed above. It has
added the following new example (x) to
the list of examples in the “not likely"
category in section I{(C}(2)(e) for
reracking requests satisfying the four
criteria noted above (Reracking requests
that do not meet these criteria will be
evaluated case by case.)

(x) An expansion of the storage
capacity of a spent fuel pool when all of
the following are satisfied:

(1) The storage expansion method
consists of either replacing existing
racks with a design which allows closer
spacing between stored spent fuel
assemblies or placing additional racks
of the original design on the pool floor if
space permits;

(2) The storage expansion method
does not involve rod consolidation or
double tiering:

(3] The Keg of the pool is maintained
less than or equal to 0.95; and

(4) Mo new technology or unproven
technology is utilized in either the
construction process or the analytical
techniques necessary to justify the
expansion.

E Irreversible Conseguences

Comments—One commenter notes
that license amendments involving
irreversible consequences (such as those
permitting an increase in the amount of
effluents or radiation emitted from a
facility or allowing a facility to operate
for a period of ume without full safety
protections) require prior hearings so as
not to foreclose the public's right to have
its views considered. This commenter is
especially concerned about the TMI-2
clean up and about the TMi-1 steam
generator tube repairs. It argues that
§ 50.92(b) (which requires Commission

“sensitivity” to significant, irreversible
consequences) contrgvenes Congress'
intent.

Another commenter mnuu that a
State and the public should have a say
about any amendment m‘;l:'ot involving
an environmental impact before NRC
issues an amendment. [{ wants more
from the Commission than the statement
in the interim final rules that the
“Commission will be particularly
sensitive” to such impacts.

Another commenter asserts that
certain situations which involve
“irrreversible consequences,” such as
permanent increases in the amount of
effluents or radiation emitted from a
facilitv, should be treated like “stretch
power” situations. It argues that this
class of amendments should not be
considered likely to involve significant
hazards considerations as long as the
discharge or emission level does not
exceed those evaluated in the Safety
Analysis Report, the Final
Environmental Statement or generically
by rulemaking (/.e., Part 50, Appendix I).
This commenter adds that any
temporary increase within generally
recognized radiation protection
standards. such as those in 10 CFR Part
20, shewld be treated similarly.
Moreover, it requests that these
situation. should be included as
examples in the “not likely" category.

On the other hand, another
commen er argues that license
amendir 2nts involving temporary
waiving of radiation release limitations
(so that eirborne radioactive waste can
be released at a rate in excess of that
permitted—an issue in the Sholly
decision}, should involve significant
hazards comiderutior.l: and,
consequently, a prior hearing.

Response—The Commission disagrees
with the comment that § 50.92(b)
contravenes Congress' intent. That
section is taken almost verbatim from
the Conference Report (see section
1(C)(2)(c) in this preamble) and is
entirely consistent with the colloquy of
the Senators quoted in that section.

Before NRC issues an amendment, a
State and the public can have a say
about any amendment request that
involves an environmental impact. The
procedures described before have been
designed so that at the time of NRC's
proposed determination (1) the State
within which the facility is located is
consulted, (2) the public can comment
on the determination. and (3) an
interested party can request a hearing.
Section 50.92(b) simply buttresses the
point that the Commission will be
especially sensitive to the types of
irreversible impacts described by the
commenters.

The Commission has not accepted the

last :lwo commenters' "'t::ntlbo The
ation clearly specified that

Chrmmlutoa should be sensitive to the
kinds of circumstances outlined by the
commenters. The interim final rule
repeats this and seeks to
insure that the on's staff will
evaluate each case with respect to its
own intrinsic circumstances.

F. Emergency Situations

1.1 Comments—One commenter
requests that the {erm “emergency” be
deleted from the rule because it could be
confused with a different use of this

Yerm in a final ru'e issued on April 1,

1983 (48 FR 13966) i:.volving the
applicability of licer.se conditions and
technical specifications in an
emergency. See §§ 5(.54(x) and 50.72(c)
It suggests that the phrase "warranting
expedited treatinent” or some similar
phrase could be used i.1stead of the
term"emergency.”

Two other commente-s request that
§ 50.91(a)(5) (involving emergency
situations) be clarified tc make clear
that an emergency situation can exist
whenever it is necessary that a plant not
in operation return to operation or that a
derated plant operate at a higher leve) of
power generation. One of the
commenters argues that unnecessary
economic injury or impact on a
generating system should also be
classified as an emergency situation. It
recommends that § 50.91(a)(5) be
amended by inserting, after the words
“derating or shutdown of the nuclear
power plant” the words "tnclud'mf any
prevention of either resumption o
operation or increase in power output.”
The other commenter conr— with these
words and would add the words “up to
its licensed power level” after “power
output.”

Another commenter suggests that an
emergency situation should also exist
where a shutdown plant could be
prevented from starting up because the
Commission had failed to act in a timely
way.

Several commenters agree with these
comments, arguing that emergency
situations should (1) be broadly defined,
(2) be available when a plant is
shutdown and cannot startup without a
license amendment, and (3) include
situations where an amendment is
needed (as is the case with exigent
circumstances) to improve protection to
public health and safety.

Response—The Commission
understands that the term “emergency”
is used in different ways in various
sections of its regulations. However, the
legislation and its legislative history,
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juoied above in section I(A}, are very
clear on the use of that term and
fically do use that term
consequently. the term must be used as

tone for the Commission's

sSpeq

egulations
I'he Commission agrees with the
ommenters about need to broaden the
tion of “eL.ergency situations
nference Report quoted above
€d ‘emergency situations’ as
§e cases in which
§ necessary to
prevent the shutdown or derating of a
piant. There may be situations where
e need to prevent shutdown or
rating can be equivalent in terms of
10 the need to startup or to go 10
her power level. The Commission
s that expand

V Sit

batim from t
'he Report
*nsee shouid not be
| an emergency
commission s
re that the
exceplion under
rence agreement
t apply
(‘ r the | nse a

timely fashion.” Furth

ensee has laled

mendment in a

To prevent at s of this provision the

nierees expe he mmiss
Hidependen!ly assess Lhe licensee's reasons
n sufficiently in

losure or derating

€ at applicatl

the threatened

1.3 Comment—One commenter
requests that NRC explain how it will
process an amendment request that
involves both an emergency situation
and a significant bazard consideration
It suggests that, in thus unlikely case, the
Commission might issue an immediately
effective order under 10 CFR 2.204

Respanse—Since there is a possibility
for confusion over the meaning of

emergency . § 5091(z2)(4) has been

modified and & new § 50.91(a)7) has
been added to clarify the problem. With
the “Sholly" regulations now in place,
there are now two possible types of
emergencies

{a) a "safety-related emergency” in
which immediate NRC action may be
necessary to protect the public health
and safety: and

(b] the “emergency” referred to i the
Sholly"” legislation m which the prompt
issuance of a license amendment is
required in order, for instance, to avoid
a shutdown. An example of this type of
an emergency is where prompt action is
needed for continued full-power
operation but not necessarily to protect
the public health and safety (heahth and
safety. arguably. is protected by the
shutdown. which would occur if the
‘emergency” license amendment were
not issued). This “emergency” is more in
the nature of an economic emergency for
the licensee

Two fundamentally different
approaches to amending a license arise
from these two different types of
emergency

a) For a safety-related emergency. the
Administrative Procedure Act and the
Commission's own regulations (10 CFR
2.240] autborize (if not compel) ther
issuance of an immediately effective
order amending a license without regard
to whether the amendment involves
significant hezards considerations and
without the need to make a finding on
no sigmincant hazards considerations ar
W provide a prnar Sholly-type of notice

(b) For an emergency where a
prompt amendment is required to
prevent the shutdown but not to protect
the public health and safety, an
immediately effective license
amendment, without priar notice, may
be issued only /f the amendment
invoives no sigmficant hazards
considerations

Consequently: (a) Where an

amendment is needed to protect the
public health and safety, the
Commussion can issue an immediately
effective order amending a license
regardless of whether the amendment
involives significant hazards
considerations and without prior notice
and prior hearing.

(b) Where an immediately effective
license amendment is needed. for
instance, only to prevent the shutdown
but not to protect public health and
safety. the Commission may issue such
an immediately effectrve amendment
ondy if the amendment involves no
significant hazards considerstions. If the
amendment does mvalve a significant
harards consiceration, the Commission
is required by law to provide 30 days

notice end an opportunity [or prior
hearing

C Exgeat Cocumsiances

1.1 Comunents—One commenter
suggests that the two examples of
exigent eircumstances are
aartow because both invelve potentially
lost opportunities to mphement
improvements in safety durmg s plast
outage. The commenter recommends
that the Commission make clear that
these examples were not meant to be
Kmiting and that exigen! circamstances
can occur whenever & proposed
amendment involves no significant
hazards consideration and the licensee
can demonstrate that avoiding delay in
issuance will provide a significant
safety. environmental. reliability,
econemic. or other benefit

Another commenter requests that
exigent circumstances include instances
(1) where a licensee's plant is shutdown
and the licensee needs an amendment to
startup and (2] involving significant
hazards considerations. The commenter
argues that both such cases entail delay
and a significant financial burden on
licensees

Response—As explained above, the
examples were meant merely as
guidance and were meant to cover
circumstances where a net safety
benefit might be lost if an smendment
were not issued in a timely manner. The
Commission agrees with the first
commenter that the examples should be
read as alsoc covering those
circumstances where there is a net
increase in safety or reliability or a
significant environmental benefit.

As to the first point of the second
comment, the Commission believes that
there may be “exigent circumstances’
which may involve start-up of a
shutdown plant. In keeping with the
thrust of the definition of “emergency
simations,” the “exigent circumstances
in § 50.81(a)(6) will include “start-
up“and “increase in power levels”. The
discussion in section IIl{A) responds to
the commenter’'s second point

1.2 Comments—One commenter states
that the public notice procedures for
exigent ci cumstances should be no
different from those for emergency
situgtions.

Two commenters oppose the use of
press releases or display advertising ir.
bocal media. arguing that such notices
would unnecessarily elevate the
tmpaortance of amendment requests

Another commenter recommendes that
if NRC believes that it mus! issue a
press release. it should consult with the
licensee on & propased release before it
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It also requests that NRC mform
ensee of the States's and the
¢ s comments and that it pramptly
to the licensee copies of all
ndence
commenters also oppose the toll-
(-line 1n exigent circumstances,
ng that the concept implies
ent danger or .. vere safety
'ns which normally will not be
One of these commenters
sts. instead, the use of mailgrams
ght express. It also
ends. if @ hotline system is
mented, that the system should be
to extraordinary amendments
nigue cire ‘.,.Asta"ces To
rate transcription of the
s received. it suggests that the
ts be recorded and retained
ommenter requests that
rded comments be sent

enter suggests that the
eographical area to be
o the media
v delinition, 1n
ions \'FC does not
issue a notice, in exigent
es, the Commission must act
t has time to issue some type
n €. in most instances it will bea
Fedwa Register notice wq\.es' ng public
nt within '»s~ than 30 days. but
w0 Wv'la ﬁf“
of course, needs the
ition of a licensee ‘o meke the
em work and to act quickly. If NRC
ssue 8 Federal Register notice
ratlesst two V\Wh public comment

n exigent circumsts

f the licensee .’ will issue some
media notice requesting public
t within a reasonable time. It
t with the licensee on 1
ed '»Izan on the geograpnical
coverage and. as necessary
appropnate, may inform it of the

nd

tate's V\‘ the p ublic's comments. If &

system of ma ‘ra'rs or overnight
express is workable, it will use that as
opposed to a hotline; however, it will

not rule ¢ ise of a hotline. And if i
does use a hotline, it may tape the
conversations and may transcribe them,
as necessary and appropriate, and may

t ”‘9

the licensee of these
mment—One commenter nntes
al exigent circumstances can arise
a"'e_ the publication of 8 Commission
notice offering a normal public comment
period on a proposed determination. It
requests that in these circumstances the
final rule should make clear that an
expedited schedule would be
established for receiving public
comments and issuing the amendment
HKespaonse—The Commission agrees
that emergency situations end exigent

19

circumstances could arise during the
normal comment penod. H this were to
occur, as noted in the notices it now
issues. it will expedite the processiag of
the amendment request to the extest it
can, if the request and the exigency or
emergency are connected. As explained
above, of course the Commission may
also issue an appropriate order under 10
CFR Part 2 if there is an imminent
danger to the public health or safety
H. Retroactivity

Comments—One commenter requests
(and another agrees) that NRC should
clarify § 2.105(a)(4)(i}—which explains
how NRC may ranake an amendment
immediately effective—to state that
NRC will not provide notices of
proposed ac*ion on no sigmificant
hazards consideration amendment
requesis received before May 8, Y983
(the eftective date of the interim final
rule) It suggests that the Commission
should publish instead notices of
issuance of amendments pursuant to
£ 2106

Another commenter suggests
expedited treatment for amendment
requests received before May 6, 1983,
when these re'ate to refueling outages
scheduled by licensees before that date.

Response--The Commission has
noticed am2ndment requests it received
before May 8, 1983, along with its
proposed ceterminations

I Not onsultation Procedures

1.1 Comments—QOne commenter

roposes the following changes
(endorsed by another commenter) to the
notice procedures to shorten the
commen' period and to clarify the
method of publication

e and

Routine, minor amendments should be
publshe! in the monthly Federil Register
compilation oaly and a ten-day comment
period accerded. There should be no
individual Fodcrul Register notice in routine
cases An individual notice should be
pubhshed in the Federal Register for requests
that are mot routine. such as for instance
steam genersior modifications or reracking
These requests could also be pubbished in he
monthly compuation, but the comment perod
should run from the date of the individual
notice. As in the case for routine
amendments. we propose a ten-day comment
period. In exigent circumstances, which could
encompass either routine or non-routine
requests, we propose that notice be published
indadually in the Federal Register and that
8 reasonsable comment pertod be accorded
taking into accounst the facts of the particular
case .

The commen'er argues that expedited
notice procedires would satisfy the
statutory requirements, would eliminate
a large source of delay, end would be
approved by the coarts, since expedited

procedures are the appropriete soltion
when notice and hearing are statutorily
required but time is of the essence.

Two cemmenters ere also concerned
abowut the potential for deiay in the new
notice procedures, one requesting that
the rwle indicate the normal time VRC
needs 10 process routine and amergency
applications

Response—The interim final rofes
preserve the option to publish individual
or periodic Pederal Register notices, or a
combination of both. The Commission
stated in the interim final rules that the
periodic notices would be published at
least every 30 days, leaving the option of
mo. e frequent publication if appropriate
Though it agrees that minor routine
amendments could be published in its
periodic notice and that non-routine
amendments could be published in
individual notices, it does not want to
establish by rule any particular mode of
publication.

The Commission does mot agree that a
10-day comment period should be the
norm. It believes that ite system, which
normally ellows for 30 days puhlic
comment, is mare in keeping with the
intent of the legislation, which provided
for a reasonable opportunity for public
comment, excep! in emergency
situations where there is no t'me
provided for public comment and in
exigent circumstances where there is
less than 30 days provided.

Section 50.91(a}{3) has been clarified
to indicate that the comment period on
any notice begins on the date of that
notice. If there is an initial individual
notice and e later periodic notice, the
comment period begins with the first
notice.

Finally, the Commission does not
agree that it sho 'd prescribe normal
time periods for ;. *cessing routine and
emergency requests. Its staff wil'
process all requests as quickly as it can
I'he Commis: ‘on hereby directs the staff
*. handle requests promptly and
efficiently to insure that the staff is not
the cause for a licensee’'s emergency or
exigency request

1.2 Comments—One commenter
argues that the consultation procedures
crealed by the interim final rules do not
meet Congress’ intent because they
leave it to a State to decide whether it
wants to consult on the licensee's
amendment request and NRC's
proposed determination. It seeks
“forma!, active consultation” (before
NRC makes its proposed determination
and publishes a Federal Register notice)
through the “scheduling of formal
discussions between the State and the
NRC on the proposed determination,
with the foregoing of such only upon
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fihe S Il a haz

hazards consideration, the Commission not be the identifia’le recipients of
r f the State's will publish a notice of issuance of the benefits resuiting from this more
he Federal Register notice amendment under § 2.106. The licensee involved process and thus licensees
il 1 of how or any other person with the requisite should not be assessed fees for
ally es! interest may request a hearing pursuant expenses resulling from the public
ce. Thus, implicit in § 2.106 is notice, State consultation, and othe:
tice of issuance related activities. Finally, it argues t"at
opportunity for a i* is clear from the legislative history
in § 2.105 makes this  bchind Pub. L. 97415 that licensees & e
y. contrary to the not the prime beneficiaries of this nev
n. the Commission license amendment process
rather than | Response—-1t is clear that the issuance
imstances of a license amendment is a “special
benefit” for the licensee, and that the
Commission is therefore authorized t
impose a fee to recover the cost to the
cy of conferring that benefit
ssippi Power & Light Co.
iclear Regulatory Commission, 601
2d 223, 227 (5th Cir. 1979} The notice
and consultation process established in

yost

ommenter suggesis
fine matters which
ild not be

mendm

the present rulemaking. together with al
other aspects of the no significant
L

reflects statutory requirements that must
be met i
am

1es
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irces expended in this part of the

3 amendment proceedings are costs

av iNg ine
idments. Two
endorse the

necessarily incurred by the agency or
ensee. Thus the
n may inciude these costs In
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While the Commissior
the put as well as the
benefit from this clarifica
vement in the amer
al benefit” of receivi
ense amen i",l nt ¢

nsee aic na the

£ al
nm r

may therefore assess the

M. Reg
er argues
be assessed Comment—One
e activities recommends that bef
t hazards headquarters transfers autt
nations. It Regions tc

sed 1o amenc amendmen

process routine
I ts, there she
ns governing understanding \ licensee
Region anc headquarters ab
the groun ] 1) on what wouid
consutute ne versus complex
vember 22. 1982); final rule amendments and (2) on the ways in
49 FR 21293 (May 21, 1984) ) The key which the amendments would be
element of the proj 1 changes reiatec processed from the times they are

assessment of fees based upon actua requested, through no‘ice and State

resources expended, rather than consuitation, to their grant or denial

fixed fees for var 18 classes of ﬁ(*\,"ﬂ"\ﬂ-‘r?'ﬂ Commiss n agrees

For the time being though. and perhaps
hanges are issued as in the future, NRC's headquarters wi

™ 4 £y

prog d afte May 6. 1983—the retain authority to process amendment
eff

amendments. The commenter adds that

if the Part 170

€ ve dalte the interi ) final rules—

requests for no significant hazards

NRC resources expended as part of the consideration determinations. See
n e and State consultation process generally, NRC Authorization Act for
would be financed by the requesting Fiscal Years 1984 and 1985 (Pub. L. 98-

licensee. [t asserts that licensees would 553. October 1984
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nment—One commenter is
erned that NRC might automatically
nsider exemption requests as license
ndments. It believes that exemption
ests need not automatically be
sidered license amendments, even
2h NRC has occasionally elected to
¢ such requests in the Federal
Register or has assigned license
amendment numbers to the issuing
ments
nse—The Commission does not
ally consider exemption
ests as licensc amendments. Most
t amendments. If an exemption to
t for a particular facility
quires an amendment
nse. the amendment
i as a license
nder the "Sholly
it rements of the
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he re
qu

be avoided simply

se an exemption is also involved

I1l. Present Practice, and Modifications
Under the Final Rule

ntemplatec by
ficant hazards
ions. In
mbine the
mment 2n no
onsiderations with
pportunity for a hearing
for operating license
tacilities described in
1 r § 50 22 or for testing
es. the Commission provided both
e of opportunity for hearing
r notice of public comment. The
ed in the
€ the
¢ zomments on the
¢ eration finding
gated in a hearing. when one
ther the Commission nor its
ards or Presiding Officers
1in hearing requests on the
indings with
1ents. It noted that
th the legislation
IC comment
tive date of an
on intends to

actice, as fully described

expla

es that whil

With respect

o opportunity for
earing. the Commission amended

§ 2.105 to specify that normally it could
ssue in the Federal Register at least

every 30 days. and perhaps more

frequently. a list of “notices of proposed

actions” or requests to amend operating

licenses. These periodic notices—
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presently issued biweekly—now provide
an opportunity to request a hearing
within thirty deys. The Commission also
retained the option of issuiag individual
notices, as it sees fit. in the final rule,
the Commission's procedures provide
that a person whose interest may be
affected by the proceeding may file a
petition for leave to intervene and
reques! a hearing. See § 2.105(d)(2). If
the staff does not receive any request
for a hearing on an amendment within
the notice period, it takes the proposed
action when it has completed its review
and made the necessary findings. If
instead it receives a request for a
hearing,. it acts under new § 50.91, which
describes the procedures and criteria
the Commission uses to act on
applications for amendments to
operating licenses

To implement the main theme of the
legisiation, the Commission combined a
notice of opportunity for a hearing with
a notice for public comment on any
proposed determination on no
significant hazards consideration. See
§ 50.91. New § 50.91 also permits the
Commission fo make an amendment
immediately effective in advance of the
conduct and completion of any required
hearing where there has been a no
siguificant hazards consideratior
determination. To buttress this point, the
Commission has modified § 50.58(b)(6)
to state that only it on its own initiative
may review the staff s final no
significant hazards consideration
determination. Thus, § 50.91 builds upon
amended § 2.105, providing details for
the system of Federal Register notices
For instance. exceptions are made for
emergency situations, with no prior
notice of opportunity for a hearing and
for public comment, assuming no
significant hazards considerations. In
sum. this system added a "notice for
public comment” under § 50.91 to the
former system of “notice of proposed
action” under § 2.105 and "notice of
issuance” §2.106

Under this new system, the
Commission requires an applicant
requesting an amendment to its
operating license (1) to provide its
careful appraisal on the significant
hazards issue, using the standards in
§ 5092 (and whatever examples are
applicable), and (2) if it involves the
emergency or ex.igency pr[‘\'lSiOns, fo
address the features on which the
Commission must make its findings
(Both points are discussed below.) The
staff has frequently stated to applicants
that the Commission wants a “reasoned
analysis” from an applicant. An
insufficie~t or sloppy apprzisal will be
returnec. o the applicant with a request
to o a more careful analysis. Where an

spplication has been returned for such
reasons. i.e.. becawse of the apphicuni's
negligence, the applicant cannot use the
exigency or emergency provisions of the
rule for any subsequent spphca them for
the same amendment.

When the staff reces 7es the
amendment request, ar described below,
it decides whether there is an
emergency situation or exigent
circumstances. If there is no emergency,
it makes a preliminary decision—called
e "proposed determination”—about
whether the amendment involves no
significant hazards considerations
Normally, this is done before completion
of the safety analysis or evaluation. In
the proposed determination, it might
accept the applicant's appraisal in
whole or in part or it might reject the
applicant's appraisal but, nonetheless,
reach the same conclusion. With respect
to the proposed determination, the staff
views the term “considerations” in the
dictionary sense, that is, as a sorting of
factors as to which it has to make that
determination. In this sorting, the three
standards are used as benchmarks and,
if applicable, the examples may be used
as guidelines

Amendment requests received before
May 6, 1983 (the effective date of the
interim final rules) have been processed
in the same way, except that licensees
have not been required to provide their
appraisals

At this stage, if the staff decides that
no significant hazards consideration is
involved, it can issue an individuel
Federal Register notice or list this
amendment in its periodic—biweekly—
publication in the Federal Register. This
periodic publication lists not only
amendment requests for which the
Commission is publishing a notice under
§ 2.105, it also provides a reasonable
opportunity for public comment by
listing this and all amendment requests
received since the last such periodic
notice, and. like an individual notice, (a)
providing a description of the
amendment and of the facility involved
(b) noting the proposed no significant
hazards consideration deter~:nation, (c)
soliciting public comment on the
determinations which have not been
previously noticed, and (d) providing for
& 30-day comment period

Out of a total of 2404 notices of no
significant hazards considerations the
Commission received tequests ‘or
hearings on 13 notices and comments on
15 notices. Out of a total of 36 notices of
significant hazards considerations, the
Commission received requests for
hearings on 3 notices and no comments

bHetween May 6. 1983 and Septemnber
30, 1985, the Commission published
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vanous types of notices in addition to or
to the exclusion of Federal Register
notices (FRNs). Three were press
releases only: four were press releases
and paid announcements: one was a
press release and an FRN: and one was

@ paid announcement

(

niy

For the purpose of illustration, the
following table lists the Commission's
monthly FRNs between May 6, 1883, and
September 30. 1985, on determinations
about no significant hazards
considerations (NSHC). The fina) rule
clarifies that if an individual notice has

been published, the periodic publication
does not extend the deadline date for
filing comments or providing an
opportunity for & hearing. See

§ 50.91(a)(2)

BILLNG CODE 7580-0-a




"SRINLY" STATISTICS

May 6, 1983 through Biweckiy FRN Individual FIN ‘ Individual FIN
September 30, 1985 Proposed NS Proposed NSHC Sty Totals

—— i

4th FY 85 “otal 4th FY 85 Total 4th FY 85 Total 4th FY 85 Total
Sept. Qtr to to Sept. (r. to to Ppept. Qtr. to to Pept. Mr. 1o to
1985 FY 85 date date 1985 FY B85 date date [1985 FY 85 date date |1985 FY 85 date date

P — —— - ~ - 4 4 -_— e —— - ———— - - - - —

Comment period:

| 1815133y |eiapay

30 days 934 _ - a2 ) 6 10 36 |89 293 1041 2440

Less than 30 days

Short FEN

/| ¥ ON IS '[OoA

Press Pelease

Publ ic caments

received

Requests for 1 PR)
) ¢ 3 16

Avendments i1ssued - Total ... o o Ry 874 1647

(1) With 30 days notice

(2) less than 30 days or ND NOTIC

(3) Hearing requested but final NSHC determ nation made (50.91(a)(4))

(4) Proposed NJIIC; hearing requesied; hearing completed and amendment issued.
No linal NSHC determinustion wus rade because heuring wis canpleted before
amendnent was needed

SuovEINBaYy pue Sa|ny / 9861 ‘9 YOIPW ‘Aepsiny

Backlog: (Applications received which were not noticed, either in biweekly FKN or individually through
September 30, 1985) NUMIIER 227 (Liiiuwdes items which were prepared and approved for publication in
the next biweekly, items wiiich are in concurrence, and items for which additional informetion was needed fran
liceniev.)

BILLING CODE 7590-01-C
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An emergency situation might ais
occur during the normal 30-day
comment period. Dejending upon the
tyvpe of emergeacy (safety-related ve
emergency situation in the “'Sholly

SWS

sense—see section [(F}{1.1) above), the
Commission would act under the system
described above
Another unusad case might occur
where the Commission receives an
amendment request and finds an exigent
circumstance, that 5. @ situation other
than an emergency whare swift action is
necessary. The legislation. queted
above, states that the Commission
should establish criterma which "take
into account the exigency of the need for
the amendment.” The Conference
Report. quoted above, points out that
lhe comerence agreemen! pieserves for
the Commissian substamtial flexibility tc
tailor the notice and comment
procedures to the exigeacy of the need
for the license amendment” and that
the &« erees t’(})f'\'&" contemt
placement, and tuning of the notrce
reasonahly calculated w allow resident
of the area surr anding the laglt I
adeguate opportuaity to formulate an
submit reasoned comments
In the interim final ru e8. the
Commission stated that extraordmary
Cases may arise. shart of ag emergency
where a hoenser and the Commissior
must act quickly and where time does
not permit the Commission to publish a
Feaeral Register ootice soliciting put
comm vide the 30 days
ordmarily allowed fer public comment
As noted in the response to public
interam final rules
ngeve as examples tw
rcumstances where expedited actior
by the Commission wouwld resul! in & net
fit to safety. (See additi Mmal
amples at lI{GX1.1) ) For example. a
see wilh a reactor shutdown for a
ort time augh! wish 0 add some

nent earym

nt or to nr
£ 1O pre

nments on the twi

the Commiss

bene

\VrE .,i’,{» o th
w2 oresently installed or the lice
might wish t J‘u'b'ud.‘"'v'i"f}“
testing some system and thet meth
would be ne pr
‘s technical specifications Ir
case, the licensee may have to requ
an amendment, and if the «t
letermines, among other things, that r
signuficant hazards eonsideration is
invodved, it may wish ‘o grant the
request before the licensee resumes
plant operation aad loses the

pportunity to improve the plant

The Commission noted in the interin

nal rules that in circumetanoces such as

bed. it may use media

other than the federal Register to inform
the put of the licensee's amendment
request. For example. it may use a loca
newspaper published near the licensee's
facility which is widely read by the
residents in the area surrounding the
facility. The Commission stated that ir
these instances .t will provide the publ

vetter than vided

eithe

£

ad

tw just des




a reasonable opportunity to commen® on
the proposed no significant hazards
determination. It also stated that to
ensure timely receipt of the comments, it
may a!so establish a toll-free hotline,
allowing the public to telephone their
comments to NRC on the amendment
request.

This method of prior notice for public
comment is in addition to any possible
individual notice of hearing. It does not
aifect the time available to exercise the
opportunity to request a hearing, though
the Commission may provide that
opportunity only after the amendment
has been issued, when the Comn:ission
has determined that no significant
kazards consideration is involved.

The Commission has mod:fied slightly
the procedure discussed above. In
emergency situations the staff does not
have time to issu® a notice. In exigent
circumstances, the staff has to' .ot
switly but has some time to issue a
nutce usually a Federal Register notice
rc juesting public comment within 30
davs but r.ot less than two weeks. The
Commission. of course, needs the
cooperation of a licensee to make the
system work and to act quickly. If NRC
is putin a situation where it cannot
is+ue a Federal Register notice for at
least two weeks public comment, it will

s<i¢ a media notice. It may consult with

ensee on a proposed release and
on the geographical area of its coverage
and. as necessary and appropriate, may
inform 1t of the State’s and the public's
comments. If a system of mailgrams or
overnight express is workable, the
Comniission may use that as opposed to
a hotline. however, it has not ruled out
the use of a hotline. If it does use a
hotline. it may tape the conversations
ard may transcribe them. as necessary
and appropriate, and may inform the
licensee of these,

As with its provisions on emergency
situations. the Commission explained in
the interim final rules ‘i.at it would use
these procedures sparingly and that it
wan's to make sure that its licensees
will not abuse these procedures. It
stated that it will use criteria similar to
the ones it uses with respect to
emergency situations to decide whether
it wiil shorten the comment period and
change the type of notice normally
provided. It also stated in connection
with requests indicating exigent
circumsiances that it expects its
licensees to apply for license
amendments in a timely fashion. It will
not change its normal notice and public
comment practices where it determines
thai the licensee has failed to use its
best efforts to make a timely application
for the amendment because of

negligence or in order to create the
exigent circumstances so as to take
advantage of the exigency provision.
Whenever a licensee want2 to use this
provision, it must explain to the staff the
reason for the exigency and why the
licensee cannot avoid it; the staff will
assess the licensee's reasons for failure
to file an application sufticiently in
advance of its proposed action or for its
inability to take the action at some later
time.

The staff could also receive an
amendment request with respect to
which it finds that it is in the public
interest to offer an opportunity for a
prior hearing. In this case, it would use
its present individual notice procedure
to allow for hearing requests. Whether
or not a hearing is held. it would notify
the public about the final disposition of
the amendment in an individual Federal
Register notice of issuance or denial.

It should also be re-emphasized that
these procedures normally only apply to
license amendments. The staff may,
under existing §§ 2.202(f) and 2.204,
make a determination that the public
health, safety, or interest requires it to
order the licensee to act without prior
notice for public comment or
opportunity for a hearing. In this case,
the staff wou!d follow i’s present
procedure and publish an individual
notice o issuance in the Federsl
Register and provide an opportunity for
a hearing on the order.

The new system has changed only the
Commission’s noticing practices, not its
hearing practices. The Commission
explained in the two interim final rules
that it hac 2*tempted to provide noticing
procedures thai ¢ e administratively
simple. invoive the least cost, do not
entail undue delay, and allow ¢
reasonable opportunity for public
somment; nevertheless, it is clear that
they are burdensome and involve
resource impacts and timing delays for
the Comr.mission and for licensees
request ng amendments. Licensees can
reduce these delays under the
procedures by providing to the
Commission their timely and carefully
prepared appraisals on the issue of
significant hazards, and the staff can
further reduce delay by processing
requests expeditiously.

B. State Consultation

As noted above, Pub. L. 87415
requires the Commission to consult with
the State in which the facility involved
is located and to promulgate regu!ations
which prescribed procedures for such
consultation on a determination that an
amendment to an operating license
involves 710 significant hazards
consideration. The Conference Report,
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cpoct et e poutatmeefw Bhore.
expect that te
e?mnluuon would include the following
elements:

(1) The State would be notified of a
licensee's request for an amendment:

(2) The State would be advised of the
NRC's evaluation of the amendment request:

(3) The NRC's proposed determination on
whether the license amendment involves no
significant hazards consideration would be
discussed with the State and the NRC's \
reasons for making that determination would
be explained to the State;

(4) The NRC would listen to and consider
any comments by the State official
des‘gnated to consult with the NRC: and

(5) The NRC would make a good faith
attempt to consult with the State prior to
issuing the license amendment.

At tue same time, however, the
procedures for State consultaticn would
not:

(1) Give the State a right to veto the
proposed NRC determination;

(2) Give the State a right to & hearing on the
NRC determination before the amendment
becomes effective:

(3] Cive the State the right to insiat upon a
postponement of the NRC determination or
issuance of the amendment; or

(4) Alter present provisions of law that
reserve to the NRC exclusive responsibility
for setting and enforcing radiological health
and safety requirements for nuclear power
plants.

In requiring the NRC to exercise good faith
in consulting with a State in determining
whether a license amendment involves no
significant hazards consideration, the
conferees recognize that a very limited
number of truly exceptional cases may arise
when the NRC, despite its faith efforts,
cannot contact a responsibie State official for
purposes of prior consultation. Inability to
consult with a responsible State official
following good faith attempts should not
prevent the NRC from making effective a
license amendment involving no significant
hazards consideration, if the NRC s it
necessary to avoid the shut-down or derating
of a power plant. Conf. Rep. No. 97-884, 97th
Cong.. 2d Sess., at 39 (1962).

The law and its legislative history
were quite specific. Accordingly, the
Commussion adopted the elements
described in the Conference Report
quoted above in those cases where it
makes a proposed determination on no
significant hazards consideration. The
Comm’‘ssion has decided to retain this
procedure. Noimally the State
consultation procedures works as
follows. To make the State consultation
process simpler and speedier, under the
interim fir.al rules the Commission has
required an applicant requesting an
amendment to send a copy of its
appraisal on the question of no
significant hazards to the State in which
the facility involved is located. (The
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Separate Views of Commissioner
Asselstine

A rnat

Id approve the Lommission's

regulalions impiementing the
Sholly Amendment " | have twe major
ceras about the rule

First, | believe that Congress did not
intend that the Sholly proviswon be used
o approve license amendmeats tc allow
the expansion of spen! fuel storage
whether by reracking or by other means
prior to the completion of any requested

hearing | set out my reasons for this
belief in my separate views cn the
nterim final rule so | will not repeat
them here. See, 48 FR 14864

Second. the statement of
considerctions does not clearly describe
the nature of the staff's detern ination of
whether there are “significant 1azards
considerahions.” Faulare to cla: ify this
issue in the waterim final rale led to
much constermation when the
Commission considered the reair of
TMI-1 stears generators. The
Commission should clearly stite that the
determination should be whether the
proposed amendment preserts any new
or unreviewed safety issues for
consideration: the issue is rot whether
the staff thinks that ultimately it will be
able to conclude that the ainendment
will present no additiona! nek to the
publi

the

.

Regulatory Analysis

The Commussion prepared a
Regulatory Analysis on these
amendments, when 1! 1ssued the twe
interun final rules. It is contamed in
SECY-83-16B ana 1t may be examined
a! the address indicated in

ADDRESSES" above. Experience 1o
date indicates that the staff resource
impacts predicted in the Analysss are
low by about a factor of three. This is
eéxpecied to change as experience is
2ained in implementmg the final rule

Backfit Statement

Under 10 CFR 50 108. the final rule is
not a backiit and preparation of a
backfit analysis is not necessary
because the final rule imposes no
requirements oo licensees bevond those
already imposed by the interim fmal
rniles

Paperwork Reduction Act Statement

This final rule amends information
collection requirements subject to the
P.perwark Reduction Act of 1980 (44
US.C 3501 et sey | These requirements
were approved by the Office of
Management and Budget under approval
number 31500011

Regulatory Flexibility Certification
In accordance with the Regulatory

Flexibility Act of 1980 [Act), 5 U.S.C
8C5(b). the Commission certifies that th;s

rule does not have a significant
economic unpac! on a substantial
number of small entities. This rule
affects only the licensing and operation
of nuclear power plants and testing
facilitves. The companies that own these
plants do mot fail within the scope of the
definition of “small entities ' set forth in
the Act or is the Small Business Size
Standards set out in regulations issued

. March 8. 1886 / Rules and Regulations

by the Small Business Administration at
13 CFR Part 121. Consequently, this rule
does not fall within the purview of the

List of Subjects
10 CFR Part 2

Administrative practioe and
procedure. Antitrust, Byproduct
material, Classified miormation,
Enviwonmental protection. Nuclear
materials. Nuclear power plants and
reactors, Penalty, Sex discrimination
Source material, Special nuclear
material. Waste treatmen! and disposal

10 CFR Port 50

Antitrust, Classified information
prevention, Incorporation by reference
ntergovernmental relations, Nuclear
power plants and reactors, Penalty
Radiation protection, Reacto
criteria. Reporting and re
requirements

Pursuant to the Atomic Energy Act of
1854, @8 amended. the Energy
Reorganization Act of 1974, as amended
and sections 552 and 553 of Title 5 of the
Untted States Code. nouce is hereby
given that the following amendments to
10 CFR Parts 2 and 50 are published as a
document subject to codificatior

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

Uil

rdkeeping

1. The authority citation for Part 2 is
revised to read as follows

Awthority: Secs 181 18" 88 Stat %48 953
as amended (42 USC 2201 2231) sec. 191 as
armended. Pub L 87815, 78 Stat 09 (42

USC 2241) eec 201 88 Stat 1242 a3
amended (42 US.C 5841) 5 US.C 552

Seclon 2101 also issved under secs 53 62
63, 81. 1U3. 104 105. 88 Stat 930, 932 333 935
836 937, B34 as amended (42 US.C 207 3
2082, 2083, 2111. 2133, 2134, 2135). sec. 102
Pub L 91-190. 83 Stat 853, as amended (42
USC 4332) sec 301 88 Stat 1246 (42 U S (
5871) Secttons 2102. 2103 2104 2 105 2721
8180 1ssued under secs 102 103 104. 105 183
186 68 Stat 836. 837, 838 954 955 as
amended (42 USC 2132 2133 2134, 2135
2233. 2238) Secuon 2105 also issued under
Pub. L 97-415 96 Stal 2073 (2USC 259

Sections 2.200-2.206 also issued under secs
186. 234 68 Stal 955 83 Sta! 444 as amended
42USC 2238 2282) sec 208 88 Stat 1246
42 U SC S848) Sections 2800-2 808 als
issued under sec 102 Pub L 91.190 B3 Stat
853 as amended (42 U.S.C 4332) Sections
27008 2719 uiso 1ssved under 5 US.C 554
Sections 2784 2.760. 2770 also issued under 5
US.C 557 Section 2.780 also issued under
sec. 103 38 Stat 836 as amended (42 USC
2133} and 5 U S C 552 Sections 2800 and
2808 also issued under S US C. 553 Section
2.806 atso issoed under 5 . SC 553 and se
27 Pub L 85-256 71 Sta. 579 as amended
(2 USC 2099 Subpa ! K siso iesued inder
sec 180 65 Sta! 955 (42 US C 2299) sec 134




Federal Register / Vol 51 No. 44 / Thursday. March 6, 1988 / Rules and Regulations 7765
e a7 A £l e T e \ A O R AR T e . Al A . R o 3 T A Ll R ST I S, U S

Pub L 97425 96 Stat 2230 (42 US C 10154).
Arpendix A also issued under sec. 6. Pub. L
91-580 84 Stet 1473 (42 US.C 2135).

2 In § 2.105. paragraphs (a)(4). {a)(6).
and [d}(2) are revised to read as follows:

§2105 Notice of proposed action.

[4] An amendment to an operating
license for a facility licensed under
§50.21(b) or § 50.22 of this chapter or for

testing facility, as follows

If the Commission determines

under § 50.58 of this chapter that the
amendment involves no significant
hazards consideration, though it will
provide notice of opportunity for a
hea” ng pursuant to this section, it may
make the amendment immediately
effective and grant a hearing thereafter;

il If the Commission determimes
under § 50.58 and § 50.91 of this chapter
tha! an emergency situation exists or
that exigent circumstances exist and
tha! the amendment involves no
significant hazards consideration. it will
provide notice of opportunity for a
hearing pursuant to § 2.106 (if & hearing
is requested. it will be held after
issuance of the amendment)

Arn amendment to a license
specified in paragraph (a)(5) of this
section. or an amendment to a

nstruction authorization granted in
proceedings on an application for such a
license. when such an amendment
would authorize actions which may
significantly affect the health and safety
f the public: or

i1 v & »

2] Any person whose interest may be
ected by the proceeding may file a
regquest for a hearing or a petition for
e to intervene if a hearing has
riready been requested

- . -

§:2.300-2.309 (Removed)
3. Subpart C (§§ 2.300-2.309) is

removed

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

4 The authority citation for Part 50 is
revised to read as follows

Authority: Secs. 103. 104. 161. 182 183. 186,
189 68 Stal 936, 937, 948, 953 954, 455 956. as
smended sec. 23/, 83 Sta! 1244. as amended
42U SC 2133, 2134, 2201, 2232 2233, 2238,
2239 2282) secs. 201. 202. 206. 88 Stat. 1242,
1244 1246 a8 amended (42 U S.C. $841 5842
5846) unless otherwise noted. |

Section 50 7 also issued under Pub_ L. 85~
601 sec 10 92 Stat 2051 (42 US.C 5851)

Sections 50.58. 50.91 and S0.92 also iwsuved
under Pub. L. 97415, 86 Stat. 2078 (@2 ULSC.
2239) Section 50.76 aieo issued under sec.
122 68 Stat. 839 (42 US.C. 2152] Sections

50.80-50.81 also issued under sec. 184, 68 Stal.

954 as amended (42 U.S.C 2234) Sectons
50 100-50.102 also issued under sec. 186, 68
Stat 955 (42 U SC. 2258)

For the purposes of sec. 223, 88 Stat 958, 28
amended (2US.C 2273). §§ 50101e). fb),
and (c). 50.44. 58 46. 50.48. 50.54. and 50.80(a)
are 1ssued under sec. ¥81b. 68 Stal 98 as
amended (42 U.S.C. 2201(b)). $§ 50.10 (b) end
(c] and 50 54 are issued under sec. 161, 68
Stat 849, as amended (42 US.C. 2201/i)). and
§§ 50.55(e). 50.59(b), 50.70, 50.71, 50.72. 50.73
and 50.78 are issued under sec. 1810, 88 Stal
950, as amended (42 US C 2201(0)}.

For the purposes of sec. 223 88 Stal 958, as
amended (42 U S.C. 2273). §§ 50 10 (a). (b).
and (c). 5044 5046 50 48. 50.54. and 50.80(a)
sre issued under sec. 161h, 68 Stat. 948, as
amended (42 U S.C. 2201(b)): §§ 50.10 (b) and
(c) and 5054 are issued under sec 1611, 68
Stal. 949 as amended (42 US.C. 2201(i)): and
§§ 50 55(e). 50.59(b), 50.70, 5071, 50.72. and
50.78 are issued under sec. 1610, 68 Stal. 850,
as amended (42 US.C. 2201{0))

§50 J7 [Amended)
5 In § 5057, paragraph (d) is removed.
6. In § 50 58, paragraph (b) is revised
to read as follows:

§ 50.58 Mearings and report of the
Advsory Committee on Reactor
Safeguaros.

(b}(1) The Commission will hold a
hearing after at least 30-days’ notice and
publication once in the Federal Register
on each application for a construction
permit far & productior or utilization
facility which is of a type described in
§ 50.21(b) or § 50.22, or for a testing
facility

(2) When & construction permit has
been 1ssued for such a facility following
the holding of a public hearing. and an
application is made for an operating
license ar for an amendment to a
construction permit or opersting kicense,
the Commission may hold a hearing
after at least 30-days’ notice and
publication once in the Federal Register,
or. in the absence of a request therefor
by any person whose interest may be
affected. may issue an operating license
or an amendmen’ to a construction
permit ar operating license without &
hearing. upon 30-days’ notice and
publication once in the Federal Register
of iis intent to do so.

(3) f the Commission finds, in an
emergency situation, as defined in
§ 50.91. that no significant hazerds
consideration is presented by an
application for an amendment to an
operating license, it may dispense with
public notace and comment and may
issue the amendment. If the Commission
finds that exigent circumstancee exist,

as described in § 50.91, #t may reduce
the period provided for public notice
and comment.

(4) Both in &n emergency situation and
in the case of exigent circumstances, the
Commission will provide 80 days notice
of opportunity for a hearing, though this
notice may be published after issnance
of the amendment if the Commission
determines that no significant hazards
consideratian is involved.

(5) The Commission will use the
standards i, § 50.82 to determine
whether & significant hazards
consideration is preseated by an
amendment to an operating li
facility of the type described in
§ 50.21(b) or § 50.22, or which is a
testing facility, and may make the
amendment immediately effective.
notwithstanding the pendency before it
of a request for a hearing from any
person, in advance of the holding and
completion of any required beaning,
where it has determined that no
significant hazards comsideration is
involved

§6) No petition or other request for
review of ar hearing on the staff's
significant hazards consideration
determination will be entertained by the
Commission. The staff's determination
is final, subject only to the
Commission's discretion, on itt own
initiative, to review the determination.

7. Section 50.91 is revised to read as
follows:

§ 5091 Notice for public comment; State
consuftation.

e fora

The Commission will use the
following procedures on an application
requesting an amendment to an
operating license for a facility licensed
under § 50.21(b) or § 5022 or for a
testing facility:

(a) Notice for public comment.

(1) At the time a licensee requests an
amendment. ¥ must provide to the
Commission its reasoned ana'ysis, using
the standards in § 50.82 about the issue
of no significant hazards consideration.

{2){i} The Commission may publish in
the Federal Register under § 2105 an
indivdual notice of proposed action for
an amendment for which it makes a
proposed determination that no
significant hazards consideration is
involved. or. at least once every 30 days,
publish & penodic Federal Register
notice of proposed actions which
wlentifies each amendinent iseued and
each amendmen! proposed to be issved
since the last such periodic notice, or it
may publish both such nctices.

{ii) For each amendment proposed to
be 1ssued, the notice will (A) contain the
staff's proposed determination, under
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the standards in § 50.92, (B) provide a
brief description of the amendment and
of the facility involved. (C) solicit public
comments on the proposed
determination, and (D] provide for a 30-
day comment period

(11i) The comment period will begin on
the day after the date of the publication
of the first notice. and, normally. the
amendment will not be granted until
after this comment period expires

(3) The Commission may inform the
public about the final disposition of an
amendment request for which it has
made a proposed determination of no
significant hazards consideration either
by issuing an individual notice of
issuance under § 2.106 of this chapter or
by publishing such a notice in its
periodic system of Federal Register
notices. In either event, it will not make
and will not publish a fina! -
determination on no significant hazards
consideration, unless it receives a
request for a hearing on that amendment
request

{4) Where the Commission makes a
final determination that no significant
hazards consideration is involved and
that the amendment should be issued
the amendment will be effective upon
issuance, even if adverse puolic
comments have been received and even
if an interested person meeting the
provisions for intervention called for in

2.714 of this chapter has filed a request
for a hearing The Commission need
hold any required hearing only after it
issues an amendment. unless it
determines that a significant hazards
consideration 1s involved in which case
the Commission will provide an
opportunity for a prior hearing

(5) Where the Commission finds that
an emergency situation exist: in that
failure to act in a timely way would
resuit in derating or shutdown of a
nuclear powet p'an:, or in prevention of
either resumption of operation or of
increase in power output up to the
plant’s licensed power lev~l, it may
issue a license amendment involving no
significant hazards consideration
without prior notice and opportunity for
a hearing or for public comment. In such
a situation. the Commission will not
publish a notice of propased
“~termination on no significant hazards
consideration. but will publish a notice
of issuance under § 2.106 of this chapter,
providing for opportunity for a hearing
and for public comm.nt after issuance
The Commission expects its licensees to
apply for license amendments in timely
fashion. It will decline to dispense with
notice and commeu! on the
determination of no significant hazards
consideration if it aetermines that the
licensee has abused the emergency

provision by failing to make timely
application for the amendment and thus
itself creating th> emergency. Whenever
an emergency situation exists. a licensee
requesting an amendment must explain
why this emergency situation occurred
and why it could not avoid this
situation. and the Commission will
assess the licensee's reasons for failing
to file an apphcation sufficiently in
advance of that event.

(6) Where the Commission finds that
exigent circumstances exist, in that a
licensee and the Commission must act
quickly and that! time does not permit
the Commission to publish a Federal
Register notice allowing 30 days for
prior public comment. and it also
determines that the amendment in. olves
no significant hazards considerations, it:

(1)[A) Will either issue a Federal
Register notice prov:ding notice of an
opportunity for hearing and allowing at
least two weeks from the date of the
notice for prior public comment; or

(B) Will use local media to provide
reasonabie notice to the public in the
area surrounding a licensee's fucility of
the licensee’'s amendment and of its
proposed determination as des~ribed in
paragraph (a)(2) of this section,
consulting with the licensee on the
proposed media release and on the
geographical area of its coverage:

(11) Will provide for a reasonable
opportunity for the public to comment,
using its best efforts to make available
to the public whatever means of
communication it can for the public to
respond quickly. and, in the case of
telephone comments, have these
comments recorded or transcribed, as
necessary and appropriate;

(i11) When it has issued a local media
release. may inform the license of the
public's comments. as necessary and
appropriate:

(iv) Will publish a notice of issuance
under § 2.106:

(v) Will provide a hearing after
issuance. if one has been requested by a
person who satisfies the provisions for
intervention called for in § 2.714 of this
chapter;

(vi) Will require the licensee to
explain the exigency and why the
licensee cannot avoid it, and use its
norma! public notice and comment
procedures in paragraph (a}(2) of this
section if it determines that the licensee
has failed to use its best efforts to make
a timely application for the amendment
in order to create the exigency and to
teke advantage of this procedures

(7) Where the Commission finds that
significant hazards considerations are
involved. it will issue a Federal Register
notice providing an opportunity for a
prior hearing even in an emergency

situation, unless it finds an imminent
danger to the health or safety of the
public. in which case it will issue an
appropriate order or rule _nder 10 CFR
Part 2.

(b) State consultation.

(1) At the time a licensee requests an
amendment, it must notify the State in
which its facility is located of its request
by providing that State with a copy of its
application and its reasoned analysis
about no significant hazards
considerations and indicate on the
application that it has done so. (The
Commission will make available to the
licensee the name of the appropriate
State official designated to receive such
amendments.)

(2) The Commission will advise the
State of its proposed determination
about no significant hazards
consideration normally by sending it a
copy of the Federal Register notice.

(3) The Commission will make
available to the State official designated
to consult with it about its proposed
determination the names of the Project
Manager or other NRC personnel it
designated to consult with the State. The
Commission will consider any
comments of that State official. If it does
not hear from the State in a timely
manner. it will consider that the State
has no interest in its determination;
nonetheless. to ensure that the State is
aware of the application. before it issues
the amendment. it will make a good
fahh effort to telephone that official.
(Inability to consult with a responsible
State offical following good faith
attempts will not prevent the
Commission from making effective a
iicense amendment involving no
significant hazards consideration.)

(4) The Commission will make & good
faith attemyi to consult with the State
before it issues a license amendment
involving no significant hazards
consideration. If, however, it does not
have time to use its normal consultation
procedures because of an emergency
situation. it will attempt to telephone the
appropriate State official. (Inability to
consult with a responsible State official
following good faith attempts will not
prevent the Commission from making
effective a license amendment involving
no significant hazards consideration, if
the Commission deems it necessary in
an emergency situation.)

(5) After the Commission issues the
requested amendment, it will send a
copy of its determinaton to the State.

(c) Caveats about State consultation

(1) The State consultation procedures
in paragraph (b) of this section do not
give the State a right
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(1] To veto the Commission's proposed
or final determination;

(1) To a hearing on the determination
before the amendment becomes
effective: or

{i11] To insist upon a postponement of
the determination or upon issuance of
the amendmeni.

{2) These procedures do not atter
present provisions of law that reserve to
the Commission exclusive responsibility
for setting and enforcing radiological
health and safety requirements for
nuclear power plants.

8 Section 50.92 is revised to read as
follows

§£5092 issuance of amendment.

(a) In determining whether an
amendment to a license or construction
permit will be issued to tire applicant,
the Commission will be guided by the
considerations which govern the
issuance of initial licenses or
construction permits to the extent
applicable and appropriate. If the
application involves the material
alteration of a licensed facility, a
construction permit will be issued
before the issuance of the amendment to
the license. If the amendment involves a
significant hazards consideration, the
Comnussion will give notice of its
proposed action (1) pursuant to § 2.105
of this chapter before acting thereon and
(2] as soan as practicable after the
application has been docketed.

(b) The Commission will be
particularly sensitive to a license
amendment request that involves
irreversible consequences (such as one
that permits a mignificant increase i the
amount of effluents or radiation emitted
by a nuclear power plant)

! The Commission may meke a final
determination. pursuant to the
procedures in § 50.91, that a proposed
amendment to an operating license for &
facility heensed under § 50.21(b) or
§ 50.22 or for a testing facility mvolves
no significant hazards consideration, if
operation of the facility in accordance
with the proposed amendment would
not

(1) Involve a significant increase in
the probability or consequences of an
accident previously evaluated; or

(2) Create the possibiiity of a new or
different kind of accident from any
accident previously eveluated; or

(3) Involve a wignificant reduction in a
margin of safety

Dsted at Washington, DC this 26th day of
February 1988

Secretary for the Cammmson.
[FR Doc. 864794 Filed 3-5-88; &45 am]
PELING CODE T880-04-M

DEPARTMENT OF TRANSPORTA
Federal Aviation Administration
14 CFR Part 39

(Docket No. B5-NM-99-AD, Amdi. 26-5250 )

Airworthiness Directives: Bosing
Model 727 Series Alrpianes

AQGENCY: Federal Aviation
Administration ([FAA), DOT.

AcTON: Final rule.

SUMMARY: This amendment adds a new
sirworthiness directive (AD) that
requires periodic inspections of the
forward lavatory drain system and
corrective action. if necessary, on all
Boeing 727 airplanes. This action is
necessary because ice formed by
leaking drain systems, when it releases
from the airplane, can cause damage to
or loss of an engine.

DATE. Effective April 14, 1986.

ADDRESSES: The applicable service
information may be obtained from the
Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washingten
98124. This information may be
examined at the FAA, Northwest

Mg .ntain Region, 17970 Pacific Highway
South, Seattle, Washingtoun, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert McCracken. Aerospace
Engineer. Systems and Equipment
Branch, ANM-1308, Seattle Aircraft
Certification Office; telephone (206) 431-
2947 Mailing address: FAA, Seattle
Aircraft Certification Office, Narthwest
Mountain Regian, 17800 Pacific Highway
South. C-68066, Seattle, Washingtan
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 38 of the Federal
Aviation Regulations to include an
airwarth ness directive which requires
periodic inspections of the forward
lavoratory drein system and corrective
action. i necessary, on all Boeing Modal
727 airplanes was published in the
Federal Register on October 21, 1985 (50
FR 42562).

The comment period for the NPRM,
which ended December 9, 1885, afforded
interested persons an opportunity to
participate in the maxing of this

amendment. Dwe consideratiem has been
@iven to the cemments received.

A number of cemmenters stated that
the leakuge associsted with lavetory
di “n syatems is the result of inadequate
or \nYroper mamiensnce andfor
servicing Proper maintensnce weuld
eliminate leaks except for those
resulting from debrie trepped in e
flush vatwe and that type of problem
should be caught in soutine serviring.
The Air Transport Asseciakon (A;M of
Amerwa, representing operators
Boeirg Model 727 airplanes, noted that
in the preamble to Amendment 36-106
(30 FR 6828 huly 14, 1985), the FAA
stated thet it wowkd net issue ADs as a
substitute for enforcing maintenance
rules. This statement is preceded in that
preamble by the following statements:

.. The responsibililies placed an the
FAA by the Federal Aviation Act justify
broadening the regulation [Part 38) to make
any unsafe condition, whether resulting from
maintenance, design defect, or otherwise. the
proper subject of an AD. At the same time the
Agency recognizes that use of ADs to correct
improper or inadequate maintenance on the
past of particular persons of organizations
would impose an unreasonable burden on the
vast majority of persons who comply with the
regv'ations and properly maintain their
aircraft ”

While it m correct that proper
mainienance will prevent the unsafe
condition addressed by this AD from
eccurring. it is clear from the large
number of incidents involving mumerous
operators that the maintenance
deficiencies that result in the unsafe
condition are not the sort of isolated
incidents for which the issuance of an
AD would be inappropnate. Rather, this
w precisely the sort of situation which
Amendment 36-106 was intended to
address by broadening the scop: of the
apphcability of the AD process: namely.
widespread maintenance deficiencies
resulting in wnsafe cunditions

The Boeing Company suggested that
this AD should apply only to airplanes
with unmodified Monogram toilet tank
flush valves. The FAA hes determined
that the aumber of “blue ice” incidents
(where ipe composed of lavatory waste
water leaking from the lavatory drain
systems and freezang on the sutside of
the airplane. has dis'odged and
impacted with the airplane itself or with
buildings on the ground), in addition to
the two incidents of engine loss
referenced in the Notice, provide
sufficient evidence of system
malfunctions with modified and
wnmodified flush valves to warrant
complete system leak checks c¢n @

penodic basis



