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Cite as 28 NRC 1 (1988) Cu-88-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
.

Lande W. Zech, Jr,, Chairman

Thomas M. Roberts
Yaennath M. Carr
e rath C. Rogers
In the Matter of Docket No, 50-322-OL-3
(Emergency 2lanning)
LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuciear Power Stetion,
Unit 1) July 15, 1988

The Commission denies Intervenors’ mouon for reconsideration and reversal
of CL1-87-5, 27 NRC 884 (1987), in which the Commission had declined 0
reopen the record on issues concerning the role of the American Red Cross in
an emergency and the adequacy of “congregate care” tacilities for sheltering
evacuees in an emergency. The Commission dnds no new information in
Intervenors’ mouon to suggest that the iesult reached in CLI-87-5 was incorrect,

RULES OF PRACTICE: REOPENING OF RECORD
(SATISFACTION OF REQUIREMENTS)

Movants carry a heavy burden in sausfying the requirements for reonening
of a recard, under standards outlinud by the Commission ir "ouisiana Power &
Light Co. (Waterford Stear ™' “ric “ation, Unit 3), CLI-85-3, 21 NRC 471
(1985), aff"d, Oystershell Alu..«» . v. NRC, 800 F.2d 1201 (D.C. Cir. 1986).



RULES OF PRACTICE: REOPENING OF RECORD

Motions to reopen cannot be permitied 10 be a means for parties to pass off
old, unsuccessful contentions as new and relitigate them in hopes of a better
result the next time around.

RULES OF PRACTICE: MOTION FOR RECONSIDERATION

The opportunity to file mouons for reconsideration should not become a gam.2
in which the resouwrces of the Commission and the parties are wasted in endless

reiteration of the same arguments. At some point the adjudicatory process mus.
come o an end,

MEMORANDUM AND ORDER

In CLI-87-5 (27 NRC 884), decided June 11, 1987, the Commission granted

Finding no new information in that motion for reconsideration 1 suggest that
the resul’ reached in CLI-87-5 was incorrect, the Commission denies the motion
for reconsideration, which was, moreover, untimely filed, having been filed 19
days after the issuance of CLI-87-5, rather than the 10 days provided by 10
CFR. §2.771(a), with no showing of good cause for its lateness.

Movants' first argument is that the Commiss.on erred in reasoning that it
made lite difference whether (he Amencan Red Cross provided assistance o
the public pursuant to a formal agreement with the utlity or simply in accordance
with its established policy of coming o the aid of the public when the need
On tus point the mouon for reconsideration otfers no facts and no
that were not considered and rejected by the Commission at the
it iscued CLI-87-5, and the Con mission sees no reason 1 zlter its earlier

Contrary w0 the movants' claim that “there is no assurance of ARC
in an emergency” (Motion for Reconsideration at 6), the August 21,
the Nassau County Chapter of the American Red Cross stated
it was “mandaed” by chaner 1 perform the role outlined in an
{rom that organization, dated July 25, 1984, The gist of the August

:
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1986 letter was merely that the July 1984 letter had erroneously been captioned
an “agreement.”

Movants' second argument is that it was emor for the Commission to refuse
10 reopen the record on the issue of congregate care facilities. The Commission
disagrees. To the extent that the motion to reopen was based on the letter
from the American Red Cross, the same reasoning outlin*d above is applicable.
Again, that letier by no means constituted, as the Intervenors’ motion o reopen
boldly declared (at 2), the Red Cross's “refusal 1o agree, identify, designate,
open, or operate such centers in » Shoreham emergency.” Movants manifestly
failed to carry the heavy burden that the proponent of a motion o reopen facss,
under the standards outlined by the Commiussion in Louisiana Power & Light
Co. (Waterford Steam Electric Station, Unit 3), CLI-85-3, 21 NRC 471 (1989),
aff'd, - nershell Alliance v. NRC, 800 F.24 1201 (D.C. Cir, 1986).

The motion 10 reopen was also based (at 12-13) upon certain letiers from
facility owners, presented o the Licensing Board on September 26, 1986, by
Mr. Howard M. Koenig. Superintendent of Schools of the East Meadow Union-
Free School District. Although the September 1986 daiwe cited might suggest
at first glance that the information offered was new, having come to light after
the Licensing Board's August 1985 decision on congregate care centers, that is
not the case. Reference w0 Mr. Koenig's Sepiember 1986 testimony (Tr. 17,003)
reveals that his major complaint was that the Atomic Safety and Licensing Board
had declined 1o accept those same letiers into evidence when they were presented
by a subordinate of his, Mr. Leon Campo, in early 1985,

In fact, Mr. Campo's testimony, with letiers attached, was proffered 0 the
Licensing Board by the Intervenors on February 19, 1985. By order of May 6,
1985, «he Board rejected it as outside the scope of the proceeding. On May 17,
1985, Intervenors again offered the letiers to the Licensing Board as pant of a
Motion for Reconsiderauon and in the alternative, Motion to Reopen the Record.
On June 10, 1985, the Licensing Board denied that motion. On June 25, 1985,
Intervenors moved for the admission of the letters into evidence for a third time.
Tr. 15,940. The Licensing Board denied the motion. Afier the Licansing Board
rejected the Intervenors’ contention on cong-egate care centers 1 LBP-85.31
(22 NRC 410), issued on August 26, 1985, the exclusion of the letters was
raised unsuccessfully before both the Appeal Board (as part of the Intervenors’
appeal of the August 26, 1985 Concluding Partial Initial Decision on Emergency
Planning) and the Commission (as part of the Intervenors' petition for review
of the Appeal Board's decision in ALAB-832, 23 NRC 135 (1986)). On the
issue of the letiers, Wierefore, the Motion © Reopen and the instant Motion for
Reconsideration represent the Intervenors’ sixth and seventh bite ai the apple,
respecuvely.

Motions 0 reopen cannot be permitted o be a means for parties to pa“s
off old, unsuccessful conentions as new and relitiga’s them in hopes of a



For the Commissic.

SAMUEL J. CHILK

Secretary of the C' nmission

Dated at Rockville, Maryland,

this 15th day of July 1988,



Cite as 28 NF.C 5 (1988) CLI-88-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Lando W. Zech, Jr,, Chairman

Thomas M. Roberts
Kenneth M. Carr
Kennath C. Rogers
In the Matter of Docket No. 55-80755-SP
ALFRED J. MORABITO
(Senior Operator License for
Beaver Valley Power S1ation,
Unit 1) July 15, 1988

The Administrative Judge in this proceeding has determined that Staff
incorrectly denied a seidor reactor operator license to Mr. Morabito. However,
since Mr. Morabito has taken employment outside the nuclear industrv and has
no present need for a license, he cannot, under Commission rules, hold a license.
Since this fact is undisputed by Mr. Morabilo, the controversy over the license
denial is now moot The Commission therefore vacates the Adininistrative
Judge's decision, as well as the Swaff'; license denial.

MEMORANDUM

On April 20, 1988, the Administrative Judge determined after a hearirg that
the NRC Swaff had erred in determining that Mr. Alfred J. Morabito had failed
the simulator poruon of his senior reactor operator license examination, and that
the Staff had therefore incorrectly denied Mr. Morabito a senior reactor operator
license. The Judge later modified that decision, by order of May 18, 1988 (LBP-
88-16, 27 NRC $83), 10 make clear that it related only w0 issues adjudicated in
the proceeding, and that the Swaff rewined the authonty \ determine whuther
other requiurements for a license had been met.



Also on April 20, 1988, Duquesne Light Company advised the NRC Staff
that the candidate had taken employment outside the company's nuclear group,
and that the request for his senior reacior operator's license should be considered
withdrawn.

Under the Commission's rules, 10 CFR. Part 55, possession of an operator's
license is conditioned on there being a present need for the license. Although
Mr. Morabito has suggesied, in a May 10, 1988 lener to the Judge, that the
license be issued retroactively and then cancelled as of the date that the company
withdrew ity centification of need, we believe that this would be an empty
exercise. Since Mr. Morabito does not dispute that he cannot now hold a senior
reactor operator license, the controversy over the Staff's denial of the license is
now mool, and the Administrative Judge's decision and the Staff's underlying
denial are therefore vacated.

It is so ORDERED.,
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated ut Rockville, Maryland,

this 15th day of July 1988,
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Cite as 28 NRC 7 (1988) ALAB-895

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S, Rosenthal, Chairman

Thomas S. Moore
Howard A, Wilber
In the Matter of Docket Nos. 50-443-01.-1
50-444-0L1
(Onsite Emargency Planning
and Safety Issues)
PUBLIC SERVICE COMPANY OF
HEW HAMPSHIRE, eof al.
(Seabrook Station, Units |
and 2) July §, 988

On appeal from the Licensing Board's denial of the intervenors’ petition
pursuant 1o 10 C.FR. § 2.758 10 waive the electric utility exemption provitions of
the Commission's financial qualification regu'auons, the Appeal Board affirms
the denial of the petition. With respect 10 a separate petition filed by the Attorney
General of Massachusetts with the Appeal Board, the Board certifies the petition
to the Commission 1or a determination whether the rule provision should be
waived.

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATIONS

The Commission's Rules of Practice prohibit direct challenges o any NRC
regulations in agency adjudicatory proceedings. 10 CF.R. §2.758(a).



RULES OF PRACTICE: WAIVER OF RULES

The Rules of Practice contain a limited exception o the proscription against
challenging NRC regulations and provide that a party w0 a licensing proceeding
may petition for a “-aiver of a regulation if “special circumstances with respect
to the subject matter of the particular proceeding are such that application of
the rule or regulation (or provision thereof) would not serve the purposes for
which the rule or regulation was adopted.” 10 CFR. § 2.758(b).

RULES OF PRACTICE: WAIVER OF RULES

The Rules of Practice further require that a waiver petition be accompanied by
an affidavit that both sets forth the special circumstances justifying the requesied
waiver and explains why the regulation would not serve its intended purpose.
10 CF.R. §2.758(b).

RULES OF PRACTICE: WAIVER OF RULES

Only the Commission, however, is authorized 10 grant the petition and waive
a rule. A subordinate board may deny a petition but if a boad determines that
the petition makes a prima facie showing that application of the regulation at
issue does not serve the purpose for which it wos adopted, the petition must be
certified to the Commission for 8 determination whether the regulation should
be waived. 10 CF.R. §2758(c) & (0).

FINANCIAL QUALIFICATIONS: APPLICABLE STANDARD

The Commission’s substantive financial qualification regulations require that
cerain applicants for operating licenses, as part of the license application, submit
information demonstrating that the applicant possesses, or has a reasonable
assurance of obtaining, the funds necessary 10 cover estimated operation costs
for the period of the license, plus the estimated costs of permanenty shutting
down and maintaining the facility in a safe condiuon. Similarly, before grunting
an operating license 10 an applicant, the regulations obligate the agency to
determine whether the applicant is financially qualified w0 operate the facility.
10 CF.R. §§ 50.33(), 50.40(b), 50.57(a)4).

FINANCIAL QUALIFICATIONS: APPLICABLE STANDARD

The Commission's regulauons specifically exempt from the financial Qualifi-
cauon reporing requirements applicants that are electric utilities, ie., entities that
generate or distribute electncity and whose raies for service are self-determined



or established by a separate regulatory authority. 10 C.FR. §§ 50.2, 50.33(D),
50.40(b), 50.57(ax4).

RULES OF PRACTICE: WAIVER OF RULES

The relatively small number of waiver petitions filed in NRC
proceedings and the fact that iew, if any, such petitions have been
evideace the difficulty of meeting the waiver standard. It also underscores
Commission's comment that such a petition “can be granted only in unusual
and compelling circumstances.” Northera States Power Co. (Monticello Nuclear
Generating Plant, Unit 1), CLI-72-31, § AEC 25, 26 (1972).

|

FINANCIAL QUALIFICATIONS: CONSIDERATION IN
OPERATING LICENSE PROCEEDINGS

mmwumuummqummw
nmwmmnmmmnamwmm
wmmﬂduwmw&n'lwm-mdm
m.mmmm;ommmmmm
in any operating license proceeding. Its rationale for the exemption was
straightforward:  electric utilities were presumed 1o be able to finance the safe
operation of their facilities through the ratemaking process.

RULES OF PRACTICE: WAIVER OF RULES

Ammmmmmatocr.xguma)um
muwmmuumatmummm' Pacific
M“tkm&.MWNWMMUMIMZ).
ALAB-653, 16 NRC 55, 72 (1981).

APPEARANCES

Paul McEachern, Portsmouth, New Hampshire, and Robert A. Backus,
MMN.MMW(WMWT.MM-
mmwwmmmmmr«mw
mauammmwnmnmwumum

Stephen A. Jonas and George B. Dean, Boston, Massachusetts, for intervenor-
petitioner James M. Shannon, Atorney General of Massachusetts.



Thomas G. Dignan, Jr, Boston, Massachusetts (with whom George H.
Lewald and Kathryn A. Selleck, Boston, Massachusetts, were on the
brief) for the applicants Public Service Company of New Hampshire, er
al.

Gregory Alan Berry for the Nuclear Regulatory Commission staff,

MEMORANDUM AND ORDER

We have before us the appeal of the intervenors Town of Hampion, the
New England Coalition on Nucleas Pollution, and the Seacoast Anti-Pollution
League (hereinafier “appellants™) from the Licensing Board's denial of their joint
petition 10 waive the electric utility exemption provisions of the Commission's
wmm.'mwummmm
during an operating license proceeding of an electric utility-applicant's financial
ability 10 operate a commercial nuclear power plant. The appellants seek (o have
them set aside in this case so that Public Service of New Hampshire (PSNH),
the lead applicant and principal owner of the Seabrook facility,? could be made
to demonstrate, prior to low-power operation, that it is financially qualified w0
operate the facility safely at low power.

muwm'mumnmuuammhw
mwcupunofulamcwuuuuusww
Court for the District of New Hampshire. Recognizing that this new develop-
mﬂ“yﬂo“ﬂhgdmmm"w
mmumnmwmu.wm.nmu
new one. Further, we directed any other party seeking & wai-er of the Com-
mwmmmmmum
mnuamuumnnmmwm»
m.'umnnm.umm.wwu
mwmwammmumum:
mnwnummummmm

For the reasons that follow, we affirm the Licensing Board's denial of the
W'mmumnumumdu
meuummmmm
e.empuon provisions of the financial qualification regulations should be waived.

R
| Mamomadum wnd Ovder (Augom 20, 1987)

'M—-”Jﬂﬂdu““d“**-‘mﬂmﬂ—
—n e EmasOs
¥ Mamenadun wnd Ovder Jumsary 39, 1980) w 2.3
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A. The Commission's Rules of Practice prohibit direct challenges to any
NRC regulations in agency adjudicatory proceedings * The same rules, however
contain a limited exception 0 that proscription and provide that a
a licensing proceeding may pettion for a waiver of a regulation if “special
circumstances with respect (o the subject matier of Ui particular proceeding
such that application of the rule or regulation (or provision thereof) would not
serve the purposes for which the rule or regulation was adopted.™ The Rules of
Practice further require that a petition be accompanied by an affidavit that both
sets forth the special circumstances justifying th: requested waiver and explains
why the regulation would not serve its intended purpose.* Only the Commission,
however, is authorized 10 grant the petition and waive a rule. A subordinate
board may deny a petition but if & board determines, on the basis of the petition
and any responses (including counteraffidavits), that the petition makes a prima
facie showing that the regulauon at issue does not serve the purpose for which it
was adopted, the petition must be cerufied w the Commission for a determination
whether the regulation should be waived.” As part of its consideration, the Rules
of Practice provide that the Commission “may direct such further proceedings as
it deems appropriate to aid its determination.”™ Here, both the appellants and the
Massachusetts Attorney General invoke these procedural provisions in seeking
a rule waiver,

B. In turn, the Commission's substantive financial qualification regulations
raquire that cenain applicants for operating licenses, as part of the license
applicauicon, submit information demonstrating that the applicant possesses, or
has a reasonable assurance of obtaining, the funds necessary o cover estimated
operation costs for the period of the license, plus the estimated costs of
permanendy shutting down and maintaining the facility in a safe condition.'
Similarly, before granting an operaling license 10 an applicant, the rezulations
obligate the agency 1o determine whether the applicant is financially qualified
10 operate the facility.' But the regulations specifically exempt from these
requirements applicants that are electrc uuldiues, ie., entities that generate

)

SLOCER 200
:uc.n 12750

e

TIOCFR 27500 & (&)

Y0 CFR 127500

Y10 CFR §503:D

10 CFR §50400), $0.57x4)

The Commusian's Rules of Pracuce, 10 CF R § 210800040, slse e ) published heasay
PRCE @ 85 OPEL/ | Lceree EUcemdi g el el D0e Pl g -——3:"—--.-—.
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uhmnuuymmmmmuum
and the Massachuseits Auorney General seek 0 have waived For & number

of years prior w0 1982, the Commission's regulations required applicants for

The Commission explained its rationale for electric utilities from
the review and findings requirements of e financial qualification
in a four-pant statement of considerations the 1984 enactment.

First, after reciung the liigation history of the regulations, the Commission
stated its belief that

mh-mdwmb‘““-h“m
ﬂ.hm“bh“d.‘“lﬂ,bl“m‘
camdumdmdm-dﬂnmu
ruemaking process |

W10 CFR 40502 50300, 50 00, 50596

" See 10 CFR 4500500, 50.4000), 50.9%ux6) (1942

Do Pt Rag 13,790 942

" See Now England Conbiaon o0 Nuclewr Podiusion + NAC, 727 P24 112 (DC. Qe 1984)
Y Pt Reg 1507 (1984)

" Contitson for e Bnvwwamens v NRC, 795 F 24 160 D.C Co 1908

T4 Pt Reg w3500



received by utilities will be applied 10 safe operation of a facility are irrelevant
10 the limited assurance the Commission's regulations were intended 1 provide.
Similarly, it found far wide of the mark commenters’ assertions (o the effect that
the ratemaking process doss not provide assurance of safe opeation because
it does not ensure a fixed level of profitability, which, in turn, can only be
guaranteed by allowing recovery of all requested rawe increases. The Commission
observed that its regulatons made no assumptions concerning rate of return or
level of profits; rather, its premde was that reasonable and prudent costs of safely
operating a nuclear plant will be recovered through the ratemaking process. It
stated that any profits or return beyond that are of no regulatory concern because
“[tJhe Commission's concern is with safe operation, not profits.™

The Commission based its conclusion that expenses associated with safe
plant operation will be recovered through the ratemaking process on a natonal
survey of the National Association of Regulatory Utility Commussioners and the
NRC staff's analysis of that survey. According w the Commission, the survey
established that, even though rake commissions often deny cerwain requesied cost

Wi
T
B ey)e



items that lead 10 smaller profit margins, such disallowances are never so great
as 10 preclude the recovery of operating costs. Moreover, the survey showed
that all ratemaking authorities have the ability o ensure that utility revenues
meet the costs of NRC safety requirements, although the mechanisms vary from
state 10 state.” From this survey, the Commission concluded that the rulemaking
recard

demonsiraies genencally hat the rate process assures that funds needed for safe opersuce
will be made svalable 10 regulated elecinc uulives. Since obaning ch ssurence was the
sale avjecuve of the financial qualificaton rule the Cammisnon concludes thal, ather than n

excepuonal cases, no case-by <ase Liigaion of the Anancial qualificaon of such applicants
w waranied B

The Commission also pointed out that there was some suppeet in the rulemaking
record for the proposition that thers is no connection between the agency's
financial qualification review and safe operation of a facility but it specifically
eschewed footing the electric utility exemption an that basis. Imporanty,
however, it declared that “if such a link couiu be identified for any given
facility, the Commission would not be precluded from examining the financial
qualification of that facility under 10 CFR. §2.758 @

In the final portions of the statement of considerations, and afier reserving
its full authority pursuant 1 section 182a of the Atomic Energy Act of 1954,
as amended.™ (o0 require additvonal financial information from an applicant, the
Commission noted that

(0)n excepuan 0 or waiver from (he rule precluding considersuon of Anancial qualificstion
i an opersting license procesding will be made If, pursuant 10 10 CFR § 2758, special
crcumsiasces are shown For example. such an excepuon 0 permat financial qualification
review for an aperating License applicant might be spproprste where & threshold showing 1s
made that, i & particular case, the local public wility commission will not allow the weal
cost of opersung the facility 0 be recovered hrough raies ¥

It then indicated that in normal circumstances the amendment will reduce the
ume all parucipants in the operatng license process spend reviewing an electric
utility-applicant’s inancial qualifications because the utility is presumed to be
able © finance operauon of the nuclear plant and that “(t)he rationale for the

:u
4 uii%0
B w3580 08 b mimaguenyy pranugiung o Ale QAT Be | CEMETA el Loweee i luding

- desine iy, seuly e ageiey of e Nag o o peue, e Comwnusion seemingy has
D posbiy of 8 awvecuon beEwesn safe e e affoulny of e deowe waluy 10
CFR §505400)(1) Soe 52 Fod Reg 1292 (1087
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rule is in effect a generic determination that regulated or self-regulating public
utilities are financially qualified 1w operate nuclear power plants. ™

1L
ummum peuition sought a waiver of the regulations

then © decommission the Seabrook facility. In suppont of their mu
mmmwm.ummn , 8K filing with

that “[t}he Commission did not implicitly or expressly contemplate or state that
an operating license Applicant's financial distress and possible bankruptcy were
special circumstances which could result in an exception or waiver under 10
CFR. §2.758.™ At the urging of the applicants and the staff, the Board de-
termined that a waiver was appropriate solely where there was a showing that
a ratesettes will not permit a utility 1o recover reasonable costs of construction

that, in the event of the issuance of a full-power license, the New Hampshire
Public Uulities Commission would not allow recovery of construction and op-
erauon costs.® Aliernauvely, the Board determined that the appellants’ forecast
tor PSNH's future in the event the utility filed for protection from s credi-
tors was “wholly speculative” and thus could not form the basis lor a prima
facie showing that the application of the electric wtility provisions of the finan-

"
'uuuuum
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cial qualification regulations does not serve the purpose for which they were
adopted ®

Although 10 C.F.R. § 2.758 provides a mechanism for setting aside an agency
rule in a specific case, its provisions are intended (0 ensure that duly promulgated
regulations are not lighty discarded. Thus, only the Commission can authorize
the waiver of a regulation, and in order even 0 get the waiver question befare it,
8 party first must make a pnma facie showing 10 a subordinate board that special
circumstances in the parucular case are such thai application of the regulation
would not serve the purpose for which it was adopied. The relatively small
number of waiver petitions filed in NRC adjudicatory proceedings and the fact
that few, if any, such petitions have been successful evidence the difficulty of
meeting the waiver standard. [t also underscores the Commission's comment that
such a petition “can be granted only in unusual and compelling circumstances "

On the basis of the factors asserted by the appellants in their petition and in
their supplemental brief before us, such compelling circumstances are not present

substitute for the showing required under 10 CFR. §2.758 — the only basis
on which we are authorized 10 act
muymmmmm'smumumm
exempuon 10 the financial qualification regulauons was W eliminate case-by-
review by the siaff of an individual applicant's financial qualifications as
of the operating license review process and to remove such issue from
in any operaung license proceeding. Its rationale

|
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Commission cannot “assure”™ that the cost of operating Seabrook at low power
will be recovered through rates. In their view, the waiver petition does this
because the New Hampshire statute bars PSNH from recovering operating costs
for low power if Seabrook never enters commercial service and there can be no
“assurance” Seabrook will be licensed for full power by reason of PSNH's dire
financial condition.”

The appellants’ argument is seriously flawed. To begin with, it is erroneously
premised on a definition of the word “assure” that finds no support in the lan-
guage of the Commission's financial qualificauon regulstions ar their history.
Indeed, those regulations use the term “reasonable assurance” — a term funda-
mentally at odds with the appeliants’ asserted meaning ® Moreover, the appel-
lants’ meaning, if accepled, would effectively nullify the Commission's stated
rationale for the amendment. Rather, as the District of Columbia Circuit stated
in upholding its validity,

u“m‘a—*munwmmm
& showing that there was “reasonable assursace” of financing e costs of opersiion. The
Commssnon has deiermined that the ruam .k ing process provides that reasonable assurance,
and et determinauon 13 not rendered nAirm mply because speculsive condiians can be
Potied under which the funds would not all be avalabie. received and property cpem *

mmlwdhm‘uhmhMuumnﬂwly
unsupported premise, it must fail.

&uummnnﬂuh!mﬂum“mdbmm‘
And the “specific aspect . . - of the subject matter of the proceeding™' 1 which
appellants’ waiver peution 1s addressed however 15 the operation of Seabrook at
low power. Thus, absent a showing that the applicants have insufficient funds
\omhmdhmmmm“mnm
their cause N«M“Wmmmom.'mm
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tinancial health and safe operation of its nuclear facility would justify exploring
the financial qualificaion of the trosbled utility under 10 C.FR. §2758%
oum.ummwmwwuumum
not have recited the other. The applicants and the staff have misapprehended
the Commission's stateraent, and the premise of their argument opposing the
Atorney Oeneral's petition is simply incorrect.

Further, their argument ignores Lhat it is the low-power operation of Seabrook
that, in the L Juage of secuon 2.758(b), is “the subject matier of the particular
proceeding”™ or, more precisely, “the specific aspect . . . of the subject matter

lacks sufficient funds 1 operate Seabrook safely ai low power. It is the financial
m«mum::mmmmumnm
of the cost to operate Seabrook safely at low power that, if established, provides
the special circunstances warranting a rule waiver. And, the factors that have
created the deficiency in funds (o operate the plant safely at low power comprise
mmwummmmummmuu
financial qualification regulations does not serve the purpose for which it was
adopled. Yet the applicants and the staff have not even addressed these factors.

We have found that a prima facie showing within the meaning of 10
CF.R. §2.758(d) is one that is “legally sufficient to establish a fact or case unless

and notes that the Seabrook Joint Ownership Agreement does not obligate any
joint owner 1o assume the obligations of another defaulung owner. ™ The petiion
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Che as 28 NRC 27 (1988) ALAB-89,

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Adminisirative Judges:

Alan 8. Roqoiithal, Chairman
Howard A. Wilber

o Matter of Docket Nos 50-443.0L-1
80-444.0L1

(O «Ite Emergency Planning

and Safsty 13suss)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, of ol
(Seabrook Station, Units 1
and 2) July 15, 1988

The Appeal Board denies, as interlocutory, the applicants’ appeal from a
Licensing Board ruling that 3 parucular contention was not moot, the Board also
denies the applicants’ allernative request (hat it undertake discreuonary review
of the Licensing Board ruling.

RULES OF PRACTICE: APPELLATE REVIEW

The single excepuon W the general Proscripuon against interiocutory <peals
contained in 10 CFR. 2.730(N) of the Commission's Rules of Practice is found
in section 2.714a That section permits an appeal, oo cerain limited and
precisely defined questions, from an order on 8 pettion for leave L0 intarvene in »
proceeding. In the instance of an order granting such a peution, the “utharzaton
exiends only 10 appeals Ly & party “other than the petitioner . . he question
whether the petition . . . should have been wholly denied.™ 10 C ... 2.714a(c).



RULES OF PRACTICE: INTERLOCUTORY REVIEW

A request for discretionary review of a Licensing Board ruling is not
admﬂymmdmﬂmmwenmmganw(l)mmpr'
mnuecuawummmmwmmmmmm
as a practical matier, could not be alleviated by a later appeal or (2) Mfe. .
the basic structure of the p ceeding in & pervarive or unusual manner, Public
Service Co. of Indiana (Marble Hill Nuriear Generating Statior, Units 1 and 2),
ALAB-40S, 5§ NRC 1190, 1192 (1977).

RULES OF PRACTICE: APPELLATE REVIEW (SCHEDULING
DECISIONS)

The Appeal Board has emphasized repeatedly in the past that matters of
scheduling rest peculiarly within the licensing board's discretion; the Appeal
Mmmmmkmmmunmwywwmuummimabwm
basis. Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-$41, 9 NR™
436, 437-38 (1979).

APPEARANCES

Thomas G. Dignan, Jr., and Deborah S. Steenland, Boston, Massachusetts,
for the applicants Public Service Company of New Hampshire, er al.

Diane Curran and Dean R. Tousley, Washington, D.C., for the intervenor New
England Coalition on Nuclear Pollution.

Gregory Alan Berry for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

LutApm.mmnmdedthwbcennnngdmuﬁanmeol
the environmental qualification of the RGS8 coaxial cable used, according to
the information in the evidentiary record, for data transmission in the Seabrook
nuclear power facility's computer system.’ Subsequently, the applicants filed
with the Licensing Board a suggesuon of mootness, accompanied by several
affidavits. The suggestion was found>d on the applicants’ assertions, said o

! See ALAB-191, 27 NRC 341 (1988), As doailed therein, e e had been rurned 10 that Board on two
sl cocanona



be supported by the affidavits, that (1) only twelve of the 126 installed RGS8
cables were routed at least partially through a harsh environment within what the
applicants characterized as the “nuclezs island™ and, as a consequence, required
environment' qualification by reason of 10 C.F.R. 5049, and (2) those twelve
cables would be replaced by RGS59 coaxial cables with respect to which there
is no current environmental qualification issue.?

The suggestion of mootness was opposed by both the NRC staff and the
intervenor New England Coalition on Nuclear Pollution (Coalition), U sponsor
of the conten:ion that had put the environmental qualification of the RGS8 cable
into question. In the staff’s view, the matter was not susceptible of resolution
on mootness grounds. Rather, according to the staff, the appropriate course
was the reopening of the record to receive, first, the affidavits submitted by the
applicants and, thereafier, any “relevant and admissible evidence in support of or
opposition to [a]pplicants’ position” that either the Coalition or staff might wish
to submit.’ For its part, the Coalition maintained, inter alia, that the applicants’
filing had “all the characteristics of a summary disposition motion,” yet left
unresolved “material issues of disputc between the parties.™

In a June 23, 1988 transcribed telephone conference call, the Licensing Board
rejected the suggestion of mootness, directed the commencement of discovery
and invited the institution of summary disposition procedures.’ As the Board
saw it, #ill open questions stood in the path of a finding that the environmenial
qualification issue had become moot.*

The applicants now seek an immediate appellate examination of this result.’
To begin with, they claim an entitlement to appeal the Licensing Board's ruling
under 10 C.F.R. 2.714a.' Aliernatively, should we find the ruling nut appealable
as a mauer of right, they ask that we exercise our discretion (0 review the
ruling by way of a grant of directed certification under 10 CF.R. 2.718(i) and
2.785(b)(1).}

% See Applicanss’ Suggestion of Moowe ( (May 19, 1988) w1 2 of seq. It from e afBdavi of Genld
Amm(uanuummnwumava—dum
cables are 10 be used for purposes nol associaied wilh he Seabrook computer rysiem.

INRC Suff Responss 1o Applicants’ Suggesti m of Mootess (June 2, 1998) &t 11:12
‘MWC&‘—-MN—.‘.M-Aﬂ-‘I“dM-m
Eavironmental Qualification of RO-58 Cable Uune 9, 1988) m 1, In pan, the Coalicion's filing relisd uwpon
an sdached affdint

5 See T 117779, 1181, On June 28, the Board ismued « memarsadum  which i memorialized those sctions
ol noted hat the reievant pages of the taaseript were being served mn Ue partes.

$ See T 1179,

7 The Licensing Board declined e spplicants’ request that it refer (s manier 10 w. See Tr. 1178,

¥ See Applicants’ Appeal and Petitian for Dimeted Carufication of an Order of the Alamic Safaty and (iowang
Board Repciing Applcana’ Suggesuon of Movness Wb Respet w0 e lawe of Environmental Qualificencn
of RO-58 Cable (June 28, 1908) (harwinafer, Applicanss’ Appeal) u 14,

Pk 0 1415 Ses Prblic Service C3. of New IHampehire (Sesbrock Suson, Units | nd 2, ALAB-271, | NRC
478, 4200 (1979)



We agree with the staff and the Coalition that the appeal will not lie and,
further, that the well-settled standards for granting discretionary interlocutory
review of a Licensing Board order are not met in this instance. Accordingly,
we dismiss the appeal and deny uirected certification.

1. It scarcely could be more obvious that the provisions of 10 CFR. 2.714a
have no application in the circumstances of this case. As the single exception
10 the general proscription against interlocutory appeals contained elsewhere
in the Commission's Rules of Practice,'® section 2.714a permits an appeal, on
cerain limited and precisely defined questions, from an order on a petition for
leave to intervene in a proceeding. In the instance of an order granting such
a petition, the authorization extends only to appeals by a party “other than the
petitioner on the question whether the petition . . . should have been wholly
denied.™! In othe: words, to invoke section 2.714a the utility applicant must
be in a position to assert that the petitioner for intervention should have been
totally excluded from participation in the proceeding. It will not suffice to claim
merely that, although properly granting intervention, the Licensing Board should
have rejected certain of the contentions advanced by the petitioner.

The Licensing Board ruling here under atiack has nothing at all to do with the
grant or denial of the Coaliticn's intervention petition — which was filed and
acted upon many years ago. Nor, as it happens, does the riling bear upon the
Coalition's right 1o participate in this operating license proceceding. Not only
is the Coalition taking an active role in the litigation of the issues presented
in the offsite emergency planning phase of the proceeding, but also it still has
an appeal pending before us on another matter raised in the onsite emergency
planning and safety issues phase (i.e., the phase that embraces the eny ronmental
qualification issue now at hand).” In short, the absolute condition precedent to
the resort 10 section 2.7 14a is simply not present.?

19500 10 CFR 273K

Y10 CFR. 2714ats). mm-mu—-wmuwmdnm
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2. The applicamis’ alternative request that we undertake review of the
Licensing Board ruling in the exercise of our discretion stands on scant better
footing. As the applicants acknowledge, such relief i+ ot ordinarily granted
unless the challenged ruling either (1) “threaten(s) the paty adversely affected
by it with immediate and serious irreparable impact which, as a practical matter,

“has resulted in a proceeding,
terminated when it should have been,” the ruli

affect the structure of a proceeding, it creates i."™"* B
said of any licensing board dewermination that declines to end the litigation
of a particular issue at a time when one of the parties hinks it should be
terminated. Inasmuch as determinations of that stripe are quite commonglace

3
4
-
:
g

in NRC licensing proceedings,'® one would have to strewch the reach of the
second Marble Hill prong a considerable distance in order to bring them within
its bounds. Neither have we been given nor do we perceive any good reason

10 indulge these applicants in that regard. To the contrary, there is absolutely
nothing before us to distinguish this case from the myriad others in which,
although dissatisfied with a ruling that has the effect of prolonging the litigation
of one or more issues, the party must abide we event of further developments
before seeking (if still necessary) appellate relief."”

"M:mCo.dlemmm&“Mlﬂnm.im
1190, 1192 (1977) (foomote amined).
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Appeal dismissed, petition for directed certification denied 't
It is so ORDERED,

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary o the
Appeal Board

'A).rr-.y ppoming he mial sought by e spplicants, the NRC saf? skt w o drsct he Licensing Board
@ Sipadie i determinaucn of ' e ROSE cable mvirenmental Quelification meve 1 s connection, the “iafY
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particulady in allowing mare han sis weeks for discovery Sea Tr 110105 B “{w)e have amphasied repesiad )y
0 e pant hat matiens of oheduling rest peculiarly widun he dceniing board s deceon, we enter hat buck e
Muctanuy, parioularly so when #t @ an an nerlocuiory bara” Comwmarr Poser Co (Midland Pam. Un “ !
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Cite as 28 NRC 33 (1988) ALAB-897

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S, Rosenthal, Chairman

Thomas S. Mocre
Howard A. Wilber
In the Matter of Docket No. 50-352-OLA
(TS lodine)
PHILADELPHIA ELECTRIC
COMPANY
(Limerick Generating Station,
Unit 1) July 18, 1988

Upon sua sponte review, the Appeal Board affirms a Licensing Board order
authorizing the issuance of a proposed amendment to the technical specifications
for the Limerick nuclear facility.

DECISION

Before us is the Licensing Board's May S, 1988 memorandum and order, au-
thorizing te issuance of a proposed amendment (o the technical specifications
for the Limerick nuclear facility.! The intervenor Air and Wa-r Pollution Pa-
trol (AWPP) attempied to appeal that order. Because of the failure of AWPP's
representative w comply with governing provisions of the Commission . Pules

! See LBPAS12, 27 NRC 495



of Practice, the Appeal Panel Chairman rejected the appeal.! No other appeals
having been filed, this Board has reviewed the Licensing Board's determination
sua sponte. That review has disclosed no error requiring corrective action.

Insofar as challenged by the intervenors,’ the technical specification amend-
ment in question is concerned with certain of the actions to be taken in the
event of a lemporary increase in the concentration of radioactive iodine in the
reactor coolant. This phenomenon, referred to as an “iodine spike,” is occa-
sioned by such developments as a change in the power level of the reactor that,
because of fuel cladding defects, may cause the transitory release of additional
radioactive iodine from the fuel rods. The amendment wou'd remove certain
exisung reporung requirements in the wake of an iodine spike. In seeking the
removal of these requirements, the utility applicant was following the suggestion
of the NRC stafl. In a generic letter sent several years ago o all nuclear facil-
ity licensees and applicants, the staff had expressed the view that the reporting
requirements were no longer necessary.*

The Licensing Board granted the applicant’s motion for summary disposition
of the intervenors' consolidated contention to the effect that the pro osed
amendment would “downgrade” reporting requirements for iodine spikes to the
detriment of the public health and safety.® In doing so, the Board concurred in the
stafl's conclusion that other reporting requirements, not affected by the proposed
amendment, would ensure that the Commission is kent appropnately informed
of iodine spike events having possible implications for the public health and
safety.*

We agree with the Licensing Board's disposition of the issue. The short
of the mauer is ‘\at nothing was put before the Board that raised a genuine
issue of materia’ .act with regard 1o the need 1 continue the specific reporting
requirements that the technical specification amendment would eliminate. The
alfidavits submitted in connection with the applicant’s summary disposition
motion and the stafl’s filing in support of that motion demonstrated that

500 June 15, 1908 crder inpublished). The June |5 order noted hat s fadure comtinued even aher AWPP's
represmnu L ve momved specific guidance (rar. e Appesl Panel counsel respacting what need b done 1o perfect
e appes
Yo wdiven 0 B Ar ond Waiar Pollsuon Pael, Roben L. Asthony was pvned lmve 0 narvens n e
g Mz Anthony did nat endesvor 0 appeal from the Liceraing Bowrd s May ¢ order

See Gararia Latvar No. 8519 (Sepramber 27, 1905 sgred by Hugh L. Thompean, then Disector of the Divigion
of Licenuing n 0w Office of Nuclear Resaror Rogulsvor. The letter was stiached 10 e Licensee's Answer in
Oppasitian w0 Request for Heaning and Lasve 0 Intervens by Air and Weser Pollction Petrol (May 20, 19%7)
"LAPAL 12 27 NRC w97, 507
Yid 0 30607, As e wall sheerved in ¢ Foderal Regirer notion published on March 12, 1907 (see 2
Fed Reg 7675, 7602), thase sthar reporung requirements are found in 10 C.FR S0 7201 Xi 507209 X1 )4)
and SO TIaX2X0). la sddisian, he informauon regarding lodine spuken et furmendy was 10 be comtasned » o
special J0-day mport must, & he meult of e echaveal paciLianon emendment, now be nchuded 1 the wiality's
Al mpant 0 e NRC




the retained reporting requirements will suffice. That demonstration was not
countered o any extent by the intervenors.

For the foregoing reasons, LBP-88-12, 27 NRC 495, is affirmed.
It is so ORDERED,

FOR THE APPEAL BOARD

C. Jean Shoemaker

Secretary 10 the
Appeal Board



Cite as 28 NRC 36 (1988) ALAB-898

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan ©. Rosentnal, Chairman
Christina N. Kohi
Howard A. Wilber

In the Matter of Docket Nos, 50-250-OLA-2
50-251-OLA-2
(Spent Fuel Pool Expansion)

FLORIDA POWER & LIGHT
COMPANY
(Turkey Faint Nuclear Generating
Plant, Units 5 and 4) July 28, 1988

Upon sua sponte revisw, the Appeal Board affirms, with the addition of
a condition, the Licensing Buwrd's decision (LBP-88-9A, 27 NRC 187 (1984))
approving amendments o the o srating iicenses for Turkey Point nuclear facility
that allow the applicant to expa'd the capacity of the ‘pent fuel pools at the
facility.

OPERATING LICENSE: TECHNICAL SPECIFICATIONS

Mhmith«nmmzaywamguhmmnhmﬂmmmm
detail set forth in an appiicant’s safety analysis report (or equivalent) be subject
to a technical specification, 10 be included in the license as an absolute condition
of operation which i legelly binding upon the licensee unless and until changed
with specific Commission approval. Portland General Electric Co. (Trojan
Nuclear Mlant), ALAB-531, 9 NRC 263, 273 (19.9).



OPERATING LICENSE: TECHNICAL SPECIFICATIONS

mmmmammwmmmmmmu
mmlsmmmwmmnnummmonm-
to which the imposition of rigid conditions or limitations upon reactor operation
is deemed nacessary to obviate the possibility of an abnormal situation or event
giving rise 10 an immediate threat 1o the public healt" and safety. Ivd.

OPERATING LICENSE: LICENSE CONDITIONS

Mmbyqpﬁumn&omﬂuujMManﬂm
mmwwwmmumnmwuwmwwem
to become enforceable as a license condition; those pledges can be formally
Ww.mmgaAmmmmmMu.m
is enforceable 10 the same extent as a Commission decision. Commonwealth
Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12 NRC 419, 423-24
(1980).

APPEARANCES

Joette Lorion, Miami, Florida, pro se and for the intervenor Center for Nuclear
Responsibility, Inc.

Steven P. Frantz, Washington, D.C., and Norman A. Coll, Miami, Florida,
for the applicant Florida Power & Light Company.

Benjamin H. Vogler for the Nuclear Regulatory Commission staff.

DECISION

1. In March 1984, the Florida Power & Light Company (applicant) sub-
mitted an application for amendments to the operating licenses for its two-unit
Turkey Point nuclear facility 1o enable it to expand the capacity of u«e spent fuel
pools at the facility. In July 1984, the Center for Nuclear Responsibility, Inc.,
and Joette Lorion (intervenors) filed with the Licensing Board a timely request
for a hearing and petition for leave to intervene in the proceeding.

While the intervenors’ submission was still under Licensing Board ad-
visement, the NRC staff determined that the proposed license amendments
“involve(d) no significant hazards consideration™ within the meaning of 10
CFR. 5092(c). Accordingly, in November 1984 and under the authority of

»



10 CF.R. 50.91(a)(4), the staff issued the amendments subject to the outcome
of the pending intervention petition.’

In September 1985, the intervenors were admitted to the together
wimm«wmmmm'swy.umm
wuumydmnbnmﬂndmm“mmm(m
5 and 6) went 10 hearing.

On April 19, 1988, the Licensing Board rendered its initial decision in which
ltmoleMmSndémmerM'sm.'mmmm
mmmmummmmwwmmmmmm
in effect without modification.*

mmm:mwmm;ummmmww
decision is now before us for review on our own initiative.* That review has
disclosed no reason 0 disturb the license amendments, For the reasons set
forth below, however, we are constrained 10 incorporate in our affirmance
olmcu:emiagnoardmuludmcmnmmelpplmuvedhuwa
representation it made o the staff.

r 4 Theexmionolﬂwapocitydmwrou:tmmhnlpoolhu
umnmpumdbywmpwemdwrmhnlwmswuhm
that provide less spacing between the individual fuel assemblies. To ensure that
mmmumumummmwmwwammm
appUamhnplxedamm-Mumnam. Boraflex, in the new racks.

The applicant supplied the Licensing Board with copies of letters 1o the staff
in which it stated that it would (1) establish surveillance programs (0 assess
the continued effectiveness of the Boraflex;* and (2) not store any fuel with an
enrichment in U-235 greater than 4.1 weight percent prior 10 completion of the
next surveillance in approximately three years.’

Inu\einnm«cmon.lheruin;demokbod\omeom
0 be commitments on the applicant’s part and, in reaching its result, placed
consideruble reliance upon them. Given that reliance, we thought it desirable
10 seek the parties' views on whether the Licensing Board should have con-
verted the representations into license conditions. Although our June 27 order
(unpublished) soliciting those views did not so note, in taking that step we were

' See 49 Fod. Reg 46,092 (1984),

¥ See LBP-13.36, 22 NRC $90.

) See LEP-SS-9A, 27 NRC 387,

Y1 mas,

$ S04 Gasrpia Powsr Co (Vogue Elacuse Ganersung Mant, Unia | and 2), ALAB-159, 25 NRC 2, 27 (1947,

and casen cuad herein,

® See loter from Sieven P rmnuu-..lum;u.nmuo-t-c.o.wuy

n’lnCmOuy 10, 1987), designated L-87.279).
huhl«!l_u“““(‘nﬂ.lﬂ“hhco. Wood y

-nc“-o\mn.lm,mbnm; 10 spplicant winess Russel Gouldy, e

rvallance has now been scheduled for December 1989 Tr U647 112
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also influenced by the seeming internal disagreement within the staff respect-
, in faci, the applicant had committed itself not to store fuel with
more than a particular U-235 enrichment prior 10 the next surveillance. Staff
witness Laurence 1. Kopp, a nuclear engineer in the Reactor Systems Branch
of the Office of Nuclear Reactor Regulation (NRR), expressed the opinion that
no such commitment had been made or, indeed, was warranted.' But shortly

and a member of the same panel of staff witnesses, stated unequivocally that
letters from applicants such as the one embracing the representations in question
are treatsd as commitments.’

In their response to our order, the intervenors maintain that a license condition
embracing the two representations should have been imposed by the Licensing
Board and should now be imposed by u-.'® For their part, * ¢ applicant and the
staff take the opposite position. In this connection, those parties call attention
to our decision almost a decade ago in the proceeding involving the proposed
expansion of the capacity of the ‘Trojan facility's spent fuel pool. Rejecting the
insistence of the intervenor State of Oregon that, inter alia, certain operational
details set forth in the applicants’ “design repon” for the expansion be converted
into technical specifications 10 be imprsed upon the operating license, we
observed:

\here is neither & statutory nor & regulatory requirement that every operational detad set forth
in an applicant’s safety snalysis report (or equivalent) be subject 1 a lechnical specification,
1 be included in the license as an absolute condition of operation which is leg:lly binding
upan the licensee unless and until changed with specific Commission spproval. Rather, as
best we can discern it, the contemplation of both the [Atomic Energy] Act and the regulauons
is that technical specificaions are 10 be reserved for those matiers a8 10 which the imposition
of rigid conditions or limitations upon reactor operation is deemed necessary to obviaie the
possibility of an sbnormal situation or event giving rise 10 an immediate threat 10 the public
health and safery.'’

We need not decide here whether that standard is satisfied. For there is an
acceptable alternative means of ensuring the observance of the applicant’s
representauons.

$Tr. 35099 Dr. Kopp wis not sked sbout the represenistion sonceming the sarvallance programe.

YT 176 Mr. MoCracken made tus matemant ahar being reended of D Kopp's sadier canerary \sstumany
191, snercising our diseretion 1o hear [rom oll of e paries Salow on the maner of the wam for o lioers
condiian, we 14w 1o need 0 pass upan whether, by nat aking an sppeal from (e wutal decwion. e inlarvenc:

on hat question.

1 porsiand General Elactric Co. (Trojun Nuclear Plant), ALAB- 531, 9 NRC 26), 773 (1979) (foctnese amisied)
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we
the State of Illinois from the Licensing Board's authorization of the expansion
of the storage capacity of a spent fuel pool. The State claimed, inter alia,
that that Board should have raised to the level of a technical specification
certain commitments of the applicant respecting such matters as the conduct of
a corrosion surveillance program. Although concluding that the Trojan standard
was not met, we went on o say:

This does not mean the Siate's concerns are frivo The slow action of corrosion and &
gradual low of neutron-absorbent matenal can prese.. serious problems if left unchecked.
M.M'm—uumumu—um-uu
mmmmm«u-muuu-—-h“h
are inadequate — can be allayed without freighting the applicant's license with additional
technical spec ficalions. mmumuunﬂ.nuu-ﬁ.wu
-mm-nmummwmmumnu
expressly acknowledged that those promises were made (o obtain favorable action on the
proposal now before us. . . .mmummummnum
incorporsied in our own order in this case, which is of course enforceable 10 the same extent
as » Commission decision. mmmumumwuu
spplicant’s commiuments without trampling on any party's rights . . . 1

If anything, there is even greater cause 10 follow the Zion route in this
case. As we have seen, the record leaves in doubt whether the staff deems
uulppliwnmmm:comnumemn«wmmwmplmd
the next surveillance program, fuel with an enrichment in U-23§ greater than
4.1 weight percent.'? In this connection, there is at least some foundation for
Dr. Kopp's opinion that no commitment was made. For the evidence indicates
that (1) in their present form the license amencments unconditionally authorize
the storage of fuel with an enrichment in U-235 of 4.5 weight peccent; and
(2) the applicant has agreed, at most, merely (0 notfy the staff if it decides to
exceed the 4.1 weight percent limit before the next surveillance.*

lnshonnpmemmualxkolfuummmmwappm
will adhere w0 what the Licensing Board (perhaps mistakenly) took to be a
commitment that could be relied upon in arriving at its ultimate determination
that the reracking of the spent fuel pools did not pose a significant safety
concern.'* On the basis of the evidence before i, however, the Licensing Board
Was quite right in auaching importance (o the applicant's representations.

uM‘“C‘.hMUAﬂI.‘&M‘!& 12 NRC 419, 42324 (1900) (foosnens

armutied )
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nsead, et of Mr. MoCrachen.
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The testimony of witnesses for both the applicant and the siaff cited the
Boraflex Jegraaation that had occurred in the spent fuel storage racks at the Quad
Cities nuclear fac.lity. That degradation broughi about, among other things, gaps
(i.e., holes) in the Boraflex sheets incorporated into those racks.'

Whether such gaps will be experienced at Turkey Point remains to be seen.'
Should gaps develop, however, they would have an effect uf n the neutron
absorption efficacy of the Boraflex sheets. The extent of that effect wouid hinge
upon the size and locatior of the gaps. The results of a gap sensitivity study
MMWNWQWMCWMHWM
the Quad Cities experience, suggests that it is unlikely that, so long as the stored
fuel does not have an enrichment greater than 4 1 weight percent, the reactivity
limit specificd for the pools will be exceeded." But, should the enrichment
level be 4.5 weight percent, there will be much less room for confidence that
any gaps at Turkey Point will not occasion the violation of that limit'*

In the circumstances, we might remand this matter w the Board for a
reassessment of its determination that no safety concern atiends upon the
reracking. As we see it, however, the preferable course is o invoke the Zion
precedent and, by doing so, 1o bring the proceeding 10 a close without further
deley. More particularly, we direct that, pending the obtaining of satisfactory
results from the next surveillance, the applicant shall not store in either of the
reracked pools any fuel with an enrichment in U-235 greater than 4.1 weight
percent unless it requests approval to do so pursuant to 10 C.FR. 50.59(a)(1)
as if a technical specification were involved.®

On the basis of that direction, coupled with our review of the balance of the
record, LBP-88-9A, 27 NRC 387, is affirired.

It is so ORDERED,

FOR THE APPEAL BOARD

C. Jean Shoemaker

Secretary 10 the
Appeal Board

% 00 Kilp and Gouldy, fol. Tr. 222, w 27.28; Wing, fol. Tr. 399, u 69
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY ANN LICENSING BOARD

Before Administrative Judges:

Charles Becnhoeler, Chairman
Glenn O, Bright
Dr. James K. Carpenter

In the Matter of Docket No. 50-271-OLA
(ASLBP No. 87-547-02-LA)

VERMONT YANKEE NUCLEAR
POWER CORPORATION
(Vermont Yankee Nuclear Power
Statlon) July 12, 1988

In a proceeding involving the proposed expansion in capacity of a spent
fuel pool by means of reracking, the Licensing Board denies a request for an
emergency, lemporary stay of a license amendment that permitted the reracking
(although not the requested expansion in capacity) The Board also summarizes
the discussions and rulings at the proceeding's second prehearing conference.,

RULES OF PRACTICE: STAY OF AGENCY ACTION

The propodient of an emergency, lemporary stay of agency action pending
review of a motion seeking permanent relief must demonstrate irreparable injury
in order o obtain such emergency relief.

TECHNICAL ISSUE DISCUSSED

Consideration of Allernatives




SECOND PREHEARING CONFERENCE ORDER
(Rulings on Temporary Stay Order and on Schedules)

On June 28, 1988, the Licensing Board conducted a prehearing conference
in this proceeding, in which Vermont Yankee Nuclear Power Corp. (Appli-
cant) is seeking authority to expand the capacity of the spent fuel storage
pool at the Vermont Yankee Nuclear Power Station.! Participating in the con-
ference were the Applican,, the New England Coalition on Nuclear Pollution
(NECNP) (Intervenor), and the Commonwealth of Massachusetts and the State of
Vermont (both currently participating as “interested States™ pursuant to 10 CFR.
§ 2.715(c)).

The conference was initially billed as a “status” conference, in which the
Board was 10 be apprised of the status of various documents being prepared by
the Applicant or NRC Staff, 0 enable the setting of further schedules for the
proceeding. On June 13, 1988, however, the Commonwealth of Massachusets
and NECNP filed a Joint Motion to stay the operation of License Amendment
104 10 the Vermont Yankee operating license, which had been issued by the
NRC Swaff on May 20, 1988, That amendment by its terms permitted the
Applicant to install new racks in the spent fuel pool, capable of storing up
to 2870 fuel elements, but continued the present limitation on the capacity for
which the racks could be used w the currently authorized 2000 fuel elements.
By Memorandum dated June 20, 1988 (unpublished), the Board posed three
Questions (o the parties concerning certain matters raised by the Joint Motion,
to be addressed at the prehearing conference.

Following is a summary of the matters discussed and rulings made by the
Board at the conference.

1. The Applicant confirmed that the document setting forth details of its
revised fuel pool cooling system, about which the Board had inquired in the
Nouaawmmeonrmmumnmmanunmmm«
on June 7, 1988 (Tr. 230). The Staff indicated that it expected its review of
the cooling system o be completed in August and that its safcty evaluation
(SER) and environmental assessment (EA) wou'd be issued in early September
(Tr. 231). Upon inquiry from the Board, however, the Staff indicated that the
EA had already been written, although not released (Tr. 250, 323). The Staff
heldommpowbmtyMwumimumwmw!utwuu.lnAu;un.
The Board requasied the Staff o provide a status report on the issuance of the
EA (or other environmental review document, as applicable) as of August 1,
1988 (Tr. 329).

! Nouss of his conference, deted May 24, 1988, was publuhed i the Faderal Reguner an May 31, 1988 (53
Fod. Reg, 19.836)



2. NECNP (as well as the Commonwealth of Massachusetts and the State
of Vermont) requested additional discovery concerning the revised fuel pool
cooling system (which is the subject of Contention 1). The Board rejected the
Applicant’s claim that the contention hau become m. st a3 a result of the filing
of an FSAR amendment (on June 7, 1988) incorporating a revised fuel pool
cooling system, on the basis that the question whether the revised system was
capable of performing as specified was still open (Tr. 323).

The Board granted 60 days' additional discovery on Contention 1 between the
Applicant and NECNP and the interested States (Tr. 323-24). Further, the Board
ruled that discovery between various parties and the Staff on this contention
should await the issuance by the Staff of its SER. On Contention 1, discovery
against the Staff will extend Jor 30 days from the date of service of the SER;
the 30-day period will encompass second-round interrogatory questions but not
responses (Tr, 338-39). (The schedule for the submission of new contentions
based on the Staff review documents, and for discovery with respect (0 new
contentions which may be accepted, remains as set forth in our Prehearing
Conference Order dated May 26, 1987, LBP-87-17, 25 NRC 838, 852.)

3. With respect to the Joint Motion, in which the State of Vermont indicated
that it had joined (Tr. 280),? the Commonwealth of Massachusetts moved orally
for emergency relief, for a temporary stay of License Amendment 104 pending
our decision on the merits of the motion (Tr. 267). The Commonwealth

explained that such emergency relief was subsumed within the Joint Motion's
request for “such other relief (beyond the injunctive relief primarnily sought by the

motion] as may be necessary and equitable under the circurastances™ (Tr. 271)
Vermont and NECNP joined in the request for a temporary stay (Tr. 280, 281)

The Applicant and NRC Staff each opposed our granting of a temporary stay
They raised jurisdictional, as well as p->cedural and substantive, reasons for our
denying the request for emergency relief

The alleged basis for both the permanent and emporary stay requests is
that the Staff, in issuing an amendment that permitted reracking, without
preparing and releasing an snvironmental review of the entire fuel pool capacity
expansion, violated the requirements of the National Environmental Policy Act,
42 US.C. §4332, as implemented by NRC in 10 CF.R. Part 5§1. The claim is
that the Swlf, by reviewing only the environmental aspects of reracking (which
it found to qualify as a categorical exclusion under 10 CF.R. § 51.22(¢)(9)), has
improperly segmented the environmental review of the entire application. The
Intervenor and interested States asserted that there is no “independent utility™ to
the reracking apart from its contribution (o the entire project. If that were 5o, the

100 June 24, 1900, the Swia of Vermont Nled & tunely response o eopport of e Jown Maboe, ndiceung he

4 jowned in he motan sechr g d may of Licorse Amandment |04 Al e ume of e prebesanng conference, e
Board had not yet rectived i responase




Staff’s action in approving License Amendment 104 without an environmental
review of the entire proposal might well be void. The Board perceives at least
a prima facie basis for the validity of this claim. But because of the
procedural and substantive objections asseried by the Applicant and Staff at the
M;mtmmmmwmmdmmm
to considering the written responses of the Applicant and Staff to the motion.

The Board denied the request for a temporary stay solely on the basis that
the Intervenor and interested States had not demonstrated irreparable injury, as
required by 10 CFR, § 2.788(e)(2) (Tr. 316). That ruling was without prejudice
bamﬂnummwnmumtomtw
mmm»ummumuumumm
wyhmeMoUMcouMoldwvu.lM
numummm.mnummuMdnm
work leading to the expansion in capacity had already been performed (Tr. 266,
276). nmm.umumAmmmmmwh
the new racks (Tr, 243), Moreover, any review of alternatives which we may be
munmmummmmmuucmm
umwmmthwnydmmdem—h
Other words, all expenses for purchase and installation of the new racks are
al the risk of the Applicant. This is not to say that the Swaff may ignore the
mamAmmmwmq;uumymrmmmmmnuw
wumd;dawwdacubnonunmu.nmgmoﬁngdmu
injury must be — but has not been — made.

For the foregoing reasons, it is, this 12th day of July 1988, ORDERED:

1. The motion of the Commonwealth 0. Massachusetts, NECNP and the
State of Vermont for a temporary siay of License Amendment 104 is hereby
denied, without prejudice 10 our ruling on the request for a permanent injunction.

2. Further discovery, as set forth in 12, supra, is hereby awhorized.

3. The NRC Suwlf is hereby requested 1o provide us by August 1, 1988,
with a status report on its preparation and schedule for release of its EA (or



other environmental review document, as applicable) for the entire spent fuel
pool expansion application.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 12th day of July 1988,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of Docket No. 50-341
DETROIT EDISON COMPANY
(Enrico Ferm! Atomic Power Plant,

Unit 2) July 28, 1988

The Director of the Office of Nuclear Reactor Regu'ation denies a petition
filed by the Honorable James Caldwell, the Honorable Steven Langdon, the
Honorable Herb Gray, and the Honorable Howard McCurdy, members of the
Canadian Parliament, concerning their request that the Fermi-2 nuclear reactor
not be allowed w operate.

VIOLATIONS AND CIVIL PENALTIES

Discrete violations at a nuclear facility do not give rise to a significant safety
concern s0 long as they have been cured or are being cured, and there has been
no overall breakdown in a licensee's programs tiat would raise legitimate doubt
about the safety of the facility. Although it is expected that licensees will pay
meticulous auention to, and achieve and maintain a high level of compliance
with, NRC requirements, it is recognized that errors may occur. What is most
significant is that violations, when identified, are properly assessed in terms of
understanding their significance and cause, and that necessary corrective actions
are taken to prevent their recurrence.

THE GENERAL ELECTRIC MARK I REACTOK

A petitioner's concerns regarding possible containment failure at a General
Electric Mark | reactor are misplaced because the estim:ted mean frequency
of core damage for this reactor is only 1 chance in 100,000 per year, and the



probability f a large accident resulting in one or more early fatalities is only 1
in 1 million © 1 in 1 billion.

EXEMPTIONS FROM INERTING

It was not a safety concern for the NRC to grant an exemption 10 a boiling
water reactor from inerting primary containment during initial startup testing
since the potential for an accident was small while the plant was operating
at lower power levels. Moreover, it was important not o inert the reactor’s
containment because of the need for startup testing and the need for personnel
10 entcr the containment during this testing for visual inspections.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.205

INTRODUCTION

By Petition 10 the Director, Office of Nuclear Reactor Regulation, dated
February 4, 1988, pursuant 1o 10 C.F.R. § 2.206, the Honorable James Caldwell,
the Honorable Steven Langdon, the Honorable Herb Gray, and the Honorable
Howard McCurdy, members of the Canadian Parliament (Petitconers), have
appealed the decision 0 allow Fermi-2 to go into full-power operation. The
Petitioners base this request upon information contained in a January 15, 1988
letter 10 Detroit Edison Company (Licensee) from Mr. A. Bert Davis, Regional
Administrator, Region [IT of the U.S. Nuclear Regulatory Commission (NRC),
and an attached Regulatory Assessment, authorizing Fermi-2 (o operate at full
power. According o the Petitioners, these documents reveal the existence of a
number of deficiencies at the plant that should have prevented the NRC from
granting this authorization. The Petitioners also base this request on their
assertion that Fermi-2 should not be allowed to operate because of certain
deficiencies in the plant's design and certain past attempts by the Licensee to
withhold information from the NRC,

As specific relief, the Petitioners request: (1) that the January 15, 1988
decision authorizing full-power opeiation be overturned; (2) that the license to
operate Fermi-2 be revoked; and (3) that the Licensee be required o prove, o
the sausfaction of both the NRC and he relevant Canadian authorities, that it is
absolutely u!onop«mduplmmddwsmhmdounotm;er
the health and safety of the people of Windsor and Essex County, Canada.

By letter dated March 16, 1988, | advised the Petitioners that the issues raised
in the Petition were under consideration and that the NRC would respond within



a reasonable time. For the reasons set forth below, I have determined that the
Petition should be denied.

DISCUSSION

A. Background

Before assessing Petitioners’ contentions, a review of the background of this
matter would be helpful. Detroit Edison Company, the Licensee for Fermi-2,
received a full-power operating license for Fermi-2 on July 15, 1985. This
license was granted without NRC knowledge of an out-of-sequence rod-pull
event that occurred under a lower-power license on July 2, 1985, and resulted
in the reactor going critical prematurely. Following disclosure of the event, the
NRC issued a Confirmatory Action Letter (CAL), dated July 19, 1985, to the
Licensee. This CAL, among other things, confirmed the Licensee's commitment
to obtain concurrence from NRC prior to exceeding 5% power.

In addition to the rod-pull event, numerous Technical Specification and
procedural violations occurred at Fermi-2 between July 1, 1985, and October
15, 1985. These violations, along with the out-of-seqirence rod-pull event, were
described in an NRC inspection report for Fermi-2 (50-341/85040(DRP)) dated
November 14, 1985. A total of $375,000 in civil penalties was assessed by the
NRC for these violations.

Because of the nature and magnitude of the Farmi-2 problems, the Licensee
was not allowed to resume operating the unit beyond 5% power. A 10
CF.R. §50.54(0) letter was issued on December 24, 1985, identifying the NRC's
concern and requesting that the Licensee evaluate and addres management
weaknesses, develop a ccmprehensive plan to ensure the readiness of the
facility to restart, and identify the actions necessary to improve regulatory and
operational performance.

The Licensee responded (o the § 50.54(1) leuter on January 29, 1986. Actions
taken by the Licensee included improving its operations and security plans,
changing management personnel and structure, and forming an Independent
Overview Commitiee (10C). The NRC reviewed and found these corrective
actions 10 be acceptable. Addiuonally, hold points in the power ascension of
Fermi-2 at 20, 50, and 75% of full power were established which could not be
exceeded until the NRC had assessed Fermi's operations at each stage and found
them acceptable. To accomplish these assessments, an NRC Restant Team was
formed, led by a senior NRC manager. The 10C also independently assessed the
Licensee's ability 10 exceed these regulatory hold points. The power ascension
and assessments required almost 2/; years 1o complete By letter of January
15, 1988, Fermi-2 was relcased from the final hold point of 75% and allowed
10 go 10 full power. This letter is the subject of the Petition.

51



B. The Petitioners’ Concerns with the January 15, 1988 Letter and the
Attached Regulatory Assessment

Regional Administrator A. Bert Davis' January 15, 1988 letter authorizing the
Licensee 10 allow Fermi-2 w proceed beyond 75% power is based primarily on
the recommendations of a special NRC team of managers and technical experts
established 10 monitor the Licensee's initiatives and plant performance. This
team closely monitored the Licensee's performance during Fermi-2's operation
up to and through each hold point. As part of its decision of whether 1o relzase
the plant from the 75% power hold point, the team considered all known areas
of weakness. It then analyzed whether sufficient improvement had been made
or would be expected in these areas to support full-power operation. Input
for the Regional Administrator’s decision to release the plant from the 75%
power hold point was also provided by the NRC's Office of Nuclear Reactor
Regulation and by Region III technical divisions, During this period, the 10C
also independently assessed the Licensee's performance.

The Restart Team's conclusions were listed in a detailed written assessment
(hereinafter referred 0 as the NRC Swaff Assesstaent) which was included as
an attachment (o the January 15, 1988 leuer. The Restart Team concluded that
idenufied problems at the facility had either been resolved or sufficient progress
had been made in resolving them w0 allow Fermi-2 10 be operated safely at full
power. It also noted that some areas still required improvement. The January
15, 1988 letter of Mr. Davis incorporated these same conclusions and also stated
that continued work and effort by the Licensee were required.

The Petitioners claim that these words of caution by the Restart Team and
Mr. Davis, advising the Licensce that improvement is required, are grounds
for their requested relief since they signily that the facility is not ready 10 be
operated. We do not agree, since the statements in question' were intended
o encourage the Licensee to strive for excellence and o improve its past
performance. A challenge 10 achieve excellence is often given by the NRC
to licensees, and it was not intended to imply that the Licensee is not competent




10 operate. However, although it is expected that licensees will pay meticulous

Electric Co. (Limerick Generating Station, Units 1 and 2), DD-85-11, 22 NRC
149, 161 n.7 (1985); Arizona Pub'ic Service Co. (Palo Verde Nuclear Generating
Station, Unit 2), DD-86-8, 24 NRC 151, 166 (1986). In the case of Fermi-2,
after deficiencies and programmatic breakdowns were identified in 1985, the
NRC Staff ensured safe operation by requiring the facility to operate at reduced
power levels until the problems were sufficienly addressed. A special team
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«Nmmmmmmmmmm
properly addressed was Fermi-2 allowed 10 operate at full power.

nmhmnmrmzmuusmmm
the NRC considered in detail the items now cited by the Petitioners from
January 15, 1988 letter and attached NRC Swaff Assessment. The NRC
carefully weighed many of these sane issues in allowing Fermi-2 o
past e hold points for power ascersion that had been previously set.
mmmnmmmyrmumumm U
these circumstances, I conclude that the issues cited by the Petitioners
respect 0 the January 15, 1988 letter and the NRC Staff Assessment do
- provide a basis for granting the requested relief.

Eg

fa20

C. Other Concerns Rais*d by the Petitioners

in addition o their concerns arising out of the January 15, 1988 |etter and the
mcsmummmunwwwm
problems concerning Fermi-2.

1. The General Electric Mark | Reactor

The Peutioners claim that cerain NRC research establishes that the General
!?acmcMuklmcwt.MuﬂnduignforFm-Z.uaowwm
fscy reactor design whose containment will fail in 90% of severe-accident

The Petitioners’ concerns are based on information contained in Draft
NUREG-1150, “Reactor Risk Ieference Document” (Fobruacy 1987), which
is a recent NRC draft analysis of different reactor designs.

The evaluation of severe-accident vulnerability involves three distinct evalu-
ations: m;mmmqormmmm'wmwmm
likelihood of containment failure; anq, third, an assessment of the radiological
consequences and public doses resulung from the accident. All three issues must
hmmndhwunwnumbaumwmdm-m
MNMMMMWNMQWMM.

mmmmmmmwuwmmruwy
possess large uncertainties. The draft results of NUREG- 1150 present the most
recent program, whose intent is 0 accurately reflect the severe-accident risk at
umdu.s.uummmmommnlmhm
of uncernainty. m:m,munumfuwm.am
Quite similar to Fermi in reactor design and containment. The study presented
NMMmMcydmwuNMIMh




100,000 per year of oporation. Another comprehensive risk study conducied for
the Limerick plant estim» .4 mean corc damage probability of 1 in 10,000,
These results are oo §i .+ with NRC's belief that core-melt accidents are

very unlikely, Draft } 7 ,-1150 also investigated the probability of early

containment failure following a core melt This

ability 10 accuraiely predict the response of a Mark | containment was limited

for situations where it was subjected w0 the harsh

g
§

likely range from 10 0 90%.

These uncertainties are currently the subject of research efforts 0 better
predict the behavior of containments during severe accidents, so that a more
complete risk perspective cin be assembied for guiding our regulatory activities.
However, it is important that these uncertainties be properly characterized. They
are not identified deficiencies in the BWR Mark | containments, which have
been demonstrated to satisfy their design performance requirements. Rather,
these uncertaintics are areas that guide our research investigations, whose goals
are (0 provide improved understanding of very unlikely risk situations at nuclear
puwer facilities. Results from these studies (including high containment-failure
probabilites) also allow us t calculate public risk esumates assuming that one
element of the three that go into a risk assessment (containment failure) is less
favorable.

Even allowing (2 large unceriainties that result in a high upper value for
containment failure, the NUREG-1150 study estimated that the probability of
a large reactor accident that results in one or more early fatalities canged from
1 in 1 million o 1 in 1 billion. Given a severe accident, the probabilites of
very high radiation exposure and (he distances over which they would occur
were also estimated o be reasonably small. The risk levels for Fermi would of
course depend on its actual core-melt probability, containment behavior, the local
demography, and could vary somewhat from the results presented in NUT £G-
1150. Tic results of this and related studies do, however, support our overall
conclusion of low severe-accident risk at the Fermi piant. One cor tributing
factor is that the massive reactor containment structures may retain considerable
radicactive material following a core melt even if its pressure boundary is failed.
In this regard, containmens failures include cracks or other phenomena that result
in loss of pressure integrity that can resut in leaks but should hot e viewed soley
as catastrophic failure of the containment struvture. Plateout wnd depositon of
matenal with.n containments, even though there may be leakage, also increase
the time available o implement etlective evacuation activities.

While we believe that severe-accident risks are low at operating nuclea
plants, our goal is to pursue additional a dvities 10 achieve even lowrr levels
of public risk, T- assure that our risk conclusiuny are applicable 10 2!l oper-



ating units & number of programs cre going forward 0 assess severe-accident
likelihood and consequences. These programs include plant-specific scidies o
determine any severe-acciue¢nt vulnerabilities, both from the perspactive of ac-
cident frequencies and from containment performance following a core melt.
Any problems will be dealt with if identified. This program is known as the
individua: p.ant examination (IPE) progmm which is expected o commence
later this year. These and related programs will be conducted to provide further
assessments of severe accidents on 3 plant-specific basis, so that appropriately
low risk levels can be maintained.

2. The Exemption from Inerting

The Peutioners also contend that Fermi-2 is unsafe because of the exemption

it has received from the general rule requiring the inerting of the primary
containment system with nitrogen. According to the Petitioners, this exemption
endangers the surrounling area by increasing the risk for an accident at the
reactor,
Al the outset, it should be noted that the inerting exemption is no longer
operative and the facility is now required to be inerted in accordance wilk its
technical specifications. Nevertheless, in addresring this contention, a brief
technical explanation of this subject is helpful. The purpose of inerting is to
limit the possibility of post-accident hydrogen explosions inside the primary
containment, To prevent such explosions, v “~ntainments of boiling water
reactors (BWRs) are normally inened during operation. However, there is an
excepuon o this geaeral rule, which “as been granted to Fermi-2 and almost Jll
other recently licensed BWRs, that allows reactor licensess limited exemptions
from inerung during initial operation 5o that they can perform startup testing.
These exemptions are limited to the end of startp testing or 120 effective
full power dyys, whichever occurs first. Starwp tests are important since they
ensure that the nuclear faciiity's systems function as designed and that problems
identfied dunng e tesung are co rected. It is best that the reactx's containment
not be inerted during cenain lests so that personnel can enter it for visual
inspections. The potential ior an accident and subsequent hydrogen explosion
duning starup tesung i+ smull because the plant generally operates al lower
power levels and expencnces several startups and shutdowns during this period
which decrease the poienuial buidup of fission products.

Secause of e need for startup testing and the small degree of risk of
explosion during this testing, the decision 0 allow Fermi-2 and other BWRs
limited exempdons from inerung was fully justified. Upon expiration of this
exempuon, Fermi-2 was ineried in accordance with the requirements of the
technical specifications governing the operation of the facility.

So



3. The Alleged Inadequate . nfrastructures

The Petitioners claim that there have been “continual discoveries of inade-
quate infrastructure included in the construction of the reactor” that have resulted
in continuing accid “ts and problems at the plant.

Although it is not entirely clear what the Petitioners mean by their use
of the word “infrastructure,” | disagree with this characterization if they are
implying that the design of Fermi-2 is deficient. The NRC has found that te
design of this

resolution of them, we-e taken into account during the NRC's detailed regulatory
assessment following its Confirmatory Action Letter of July 17, 1985. Based
upon this assessment, the NRC Staff determined that these deficiencies had been
adequately resolved or were in the process of being resolved in a time frame
and manner acceptaJle o support NRC's release from each hold point.

For thase reasons, 10 the extent that Fermi-2 may have had an “infrastructure”
problem, the Petitioners' concern is not valid since remedial action has already
been taken.

4. The Large Number of Violations at Fermi-2 and the Withholding of
Information from the NRC

The Petitioners also claim that Fermi-2 has one of the highest levels of
“fines" for breaches of NRC regulations of any nuclear reactor in the United
States, and that one of these violations, which involved the Licensee withholding
information about the facility reaching criticality just before it was issued an
operating license in 1985, is grounds for now revoking this license.

Although Fermi-2 has experianced a large number of violations compared to
other reactors, the NRC has devoted considerable regulatory oversight w Fermi-
2 1 assure that the problems causing these violauons have been adequately
addressed. Regulatory actions taken by this Agency have included issuance
of the July 19, 1985 Confirmatory Action Leter and the December 24, 1985,
§ 50.54(M) leuter, discussed above. In addition, civil penalties have been levied
to emphasize the seriousness cf the violations and the need for the Licensee
10 improve its operations. The Licensee's initiatives, designed to reculy these
problems, have included significant management and organizauoral chan es, and
numerous improvement programs focused on improving personnel and hardware
performance.




These improvements and regulatory actions have provided reasonable assui-
ance to the NRC that the prbiems causing these violations are being properly
adCressed ond that the present operation of Fermi-2 at full power is justified.
The NRC will continue to closely monitor the operation of Fermi-2 in the fu-
ture. The information-withholding incident in 1985, which the Petitioners ¢laim
constitutes a basis for withdrawing the facility's operating license, was acted
upon by the NRC in 1985 by the imposition of substantial civil monetary penal-
ties on the Licensee and not allowing the facility to operate beyond §% power,
(See Discussion, § A, supra.) There is no new information that would provide a
reasonable basi. for now reopening the question of whether additional penalties
should be assessed for this past violavon.

5. The Licensee’s SAFETEAM Program

The Petitioners further claim that the License 's SAFETEAM progran: “holds
back information from the NRC." However, they have uffered no facts w0
substantiate their claim, and there have been no problems or occurrences at
the facility © indicate that the SAFETEAM program has inhibiied or restricied
employee communication with the NRC.

SAFETEAM is a voluntary program not required by the NKC, established
by the Licensee in 1983, 10 assist plant managers in the early identification of
eTors or omissions during the construction and operation of he plant. The
program provides an opportunity for site workers, in confidence, 1 express 1 a
select group of Licensee's representatives concerns that may not be recognized
or effectively responded to through normal channels of commurucation within
the Licensee organization. Past NRC inspections and invesugations have
inc'icated that issues brought into the SAFETEAM program have been addressed.
Although the NRC idenufied cerain programmatic weaknesses, safety-related
concerns were found to have been properly addressed by the Licensee.’

The Licensee's SAFETEAM program does not interfere with its employees'
rights o report saiety-relaed matters 10 the NRC. Employees at the facility
are sull encouraged to report safety-related problems directly o the NRC by
nouces that the Licensee ha: visibly posted on site. In these nouices, employees
are alerted of their right 1 contact the NRC and advised that thewr ~onfidentiality
will be maintained in the event such contacts are made.

Under these circumstances, | conclude that Peuuoners’ contenuon regarding
SAFETEAM lacks merit.

'ﬁ‘d-’“mw-wumu—*h 50341 45029 and
SO-MIASKY, desed July 24, 1985, and Ocwober 25, | 945, mepecuvely.
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CONCLUSION

The deficiencies at Fermi-2 identified by the Petitioners as issues in their
Petition were all well known to the NRC and were previously considered in our
regulatory decivions. Ciuil penalties were imposed and a Confirmator; Action
letter and a § 50.54(0) letter were issued to ensure that these deficiencies were
2dequately addressed. To ensure the safe operation of Fermi-2, this ‘acility was
not allowed 10 operate at full power for over a 2-year period until adequate
assurances had been received that ‘hese deficiencies were adequately addressed.
The NRC's January 15, 1988 leuer allowing full-power operation was thus fully

For these nd the other reasons discussed above, | find no basis for taking
the actions requesicd by the Petitioners. Accordingly, the Petitioners’ requests
“ursuant 1o 10 C.FR. §2.206 are denied.

As provided in 10 CFR. §2.206(c), a copy of this Decision will be filed
with the Secretary.

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor

Regulauon

Dated at Rockville, Maryland,
this 28th day of July 1988,
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Cite as 28 NRC 61 (1988) DPRM-88-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS

Vietor J. Stello, Jr., Executive Director for Operations

In the Matter of Docket No. PRV 5047
QUALITY TECHNOLOGY COMPANY July 11, 1988

The Nuclear Regulatory Commission (NRC' s denying a petition for rule-
making (PRM-50-47) filed by Mr. Owen L. Thero, President of Quality Technol-
ogy Company. The petition is being denied because (1) the existing regulations
pJrovide adequate assurance that safety-related concerns are being reporied; (2)
the proposed additional regulatioi. would not substantially increase the overall
protection of the public health and safety: and (3) the need for the proposed rule
is not otherwise demonstrated by the information provided

The Petitioner requesied that NRC require all utilities involved in a nuclear
program 10 (1) report all identified concerns relating to wrongdoing activities
1o the L ce of Investigauon and (2) niaintan a nationwide employee ¢oncern
program. Wrongdoing acuivities are not specifically defined by the Petiticner but
are assumed to be criminal-type activities. Examples might include use of drugs
or alcohol on the job and the falsification of documents or records. The NRC
has carefully considered the issues raised in the petition and has taken them into
account in reaching a decision on the areas that fall within its jurisdiction.

NRC: RULEMAKING AUTHORITY

In contemplating the addition of new regulations, NRC must ask if the
regulations are required W provide adequate protection of the public
and safety. The next level of questioning is: Will the proposed rule
enhanced health and safety or an improved plant operation? Finally,
the cost of the new regulation versus the benefits to be derived? This
10 the licensee as well as NRC. Before considering the implementation of

4t
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mandatory program on all nuclear power plants in the United States, a definitive
basis should be estaolished 10 show that such a requiremeid is in fact needed

PERSONNEL: NUCLEAR POWER PLANT (FITNESS FOR OUTY)

The objective of the proposed fitness-for-duty rule is 1 ~ ovide for the public
health and safety by eliminating access 10 protec.. ’ . cas at nuclear power plants
by personnel who are judged o be unfit for duty. Personnel considered unfit
for duty are those who are under the influence of any substance, legal or illegal,
or mentally or physically impaired from any cause that in any way affects their
ability w safely and competently perform theiwr duties Employee assistance
programs would be available for rehabilitation

SAFETY-RELATED MATTERS: KEPORTING REQUIREMENTS

Although there are no regulations Currently in effect regarding specific
reporting of identified concerns related o wrongdoing activities (assumed to
be criminal activiues such as use of drugs or alcohol on the job and fabrication
of documents or records) there are several regulatons in effect concerning
the reporting of safety-related matters. These reguiations are found in: 10
CFR. Pan 21 (reporting of defects and noncompliance), 10 CFR. §50.55(e)
10 CFR. §507; 10 CFR. §50.72; 10 CFR. §50.73; Appendix B w 10
CF.R. Pant 50, criteria 15 and 16; 10 CFR. §70.52; and 10 C FR. Y737

SAFETY.-RELATED MATTERS: REPORTING REQUIREMENTS

The regulavons concerning the reporung of seiety-related matters have
been promulgated by NRC with the intendon of identufying deficiencies and
noncompliances that either reduce or have the potenual w0 reduce the degree
of protection afforded w0 prblic health and safety or the environment It is
not NRC's intention 10 receive all employee nonsafe.y-related concerns. The
management of the utilities has cerwin responsibilives relative w employee
concerns and as long as the concerns do no: affect safety, they should remain the
responsibuity of uulity management. If the utility management is nOt responsive
or if there is concern with retalistion, there are adequate allernative means o
bring matters of health and safety concern 1o the NRC for resolution

SAFETY.RFLATED MATTERS: REPORTING REQUIREMENTS

The present regulations set UP & rather extensive sysiem of reporung requure
ments that licensees are required o follow. The regu'slory system is designed




plants, then NRC can consider taking a more direct action. Until then, licensee
management should be given the opportunity to address the 1aatter.

LICENSEE EMPLOYEES: [INVESTIGATION AND CORRECTION
OF CONCERNS

LICENSEE EMPLOYEES: IDENTIFICATION AND RESOLUTION
OF CONCERNS

Employees who wish w0 provide information or who have concerns have two
options available 10 them. They may discuss the particular concern will; their
supervisor or plant management If they cannot obtain sauisfactory resolution
or if they do not desire 10 use this avenue, they can take the concern directly
to the NRC. NRC has maintained a policy that allows licensee employees 10
bring concerns 10 its attention. This can be done either vrrbally or in writing
and can be done through the resident inspector, regional personnel, or NRC
Headquarters personnel. This option may afford the individual confidentiality.

LICENSEE EMPLOYEES: IDENTIFICATION AND RESOLUTION
OF CONCERNS

The main purpos: of an employee concern program is 1o provide a forum
in which © resolve employee concerns about the safety of a nuclear plant.
Several utiliies have establizhed such programs, on a voluntary basis, some at
a considerable expenditure of resources to assure that all employee concerns
are invesugated and resolved. Many of these programs have continued into the
operauon phases of a plant's exisience. There is no quesuo. that these programs
can and will idenufy employee concerns. Such concerns might surface through



some other mechanism such as a good quality assurance program, the normal
enployer-employee working relationship, or by reporting to the NRC

DENIAL OF PETITION FOR RULEMAKING

THE FETITION

in a letter dated October 27, 1986, Mr. Owen L. Thero, President of Quality
Technology Company (QTC) filed with the NRC a petition for rulemaking. The
Petitioner requested that NRC expand the scope of its regulations so that all
utilities involved in - nuclear program (1) report all identified concerns relating
1o wrongdoing activities 10 the Office of Investigation, much along the same
lines as is required to report nuclear-safety-related issues, and (2) maintain a
nationwide employee concern program incorporating the applicable facets of the
Employee Response Team recently conducied at the Tennessee Valley Authority
Watts Bar facility

II. BASIS FOR REQUEST

The Pettioner (QTC) bases the petiton on i's experience gained from

invei ement in employee concern programs at seviral utilites, most recently
the TVA Watts Bar facility. This involvement included the collection, collation,
and investigation of safety comverns. As a resut of this experience, the
Petitioner states that it had been in the unique position! 10 observe the program's
effectiveness from both the perspective of managemer' and the perspective of
the employee. The Petitioner contends that because of this unique vantage point
and experience, it has observed that employees engaged in the construcuon or
operation of a nuclear facility have the most accurate and insightful information
about safery-related issues. The Pelitoner claims that several thousand nuclear-
safety-related concerns and several hundred wrongdoing activiues have been
idenufied through whe efforts of the employee concern programs conducted by
QTC at Watts Bar ard other facilities, which otherwise would not have surfaced

QTC believes that without resoluton of employee-identified safety-related
concerns, the potential exists for cosuy hardware failures or polenual danger 0
the employees of nuclear facilives or the general public

The Petiuoner further believes that the disposiuon of wrongdoing acuvities by
the licensee is not Clear, and in its experience the licensee has not allowed QTC
10 invesugate reponed wrongdoing issues nor has the Licensee willingly reported
such acuvites 10 the NRC or w the Deparument of Jusuce. QTC also claims




that licensees have no effective corrective action mechanism (o investigaie or
Mnmmm;Mmlwanuhm

The Petitioner concludes that the sheer number of identified concerns along
mumumdmwmm)mumu
mmuammwmnumu
defined by law,

[l PUBLIC COMMENTS ON THE PETITION

A notice of filing of the petition for rulemaking was published in the Federal
noma-:amu.lm(szmm:muwmuu-nu
wa’ummhviuwwmmm
cm;Mwwyuwwmnmsmmmta
mm.umwmmmuurmwncmnwm
mm“wﬁmbﬂ«n&h;anﬂolm-mm's
rece sed. These letters came from individuals, law firms, public interest groups,
uliliies, and other companies that manage nuclear plants. Five comments
favored the petition and twenty-six comments were opposed 10 the petition. One
commen: requested an extension of the comment period t allow more ume (0
respond. One comment favored the thrust of the proposal, but recommended
that it be held in abeyance pending congressional action on some proposed
mwm.mmmn.c@mmw
first part of the petition (i.e., report all identfied concerns related to wrongdoing
activities) but could not support the second part (establish an employee concern
program) if there were not attendant requirements as to how the program would
be operated in order 1 guarantee its integricy. For the purpose of summarizing,
this split comment was considered as a favorable response. Hence, there were
seven comments (21%) favoring the petition and twenty-six comments (79%)
opposed. The seven comments favoring the petition came from rwo sources.
Three comments were from individual citizens, three from public interest groups,
and one from a Congressman. A suminary of the significant comments in favor
of the proposal are highlighted below.

A rule promulgated in response 10 the peuuon would:

— Provide a safe, confidential means for information 1 be volunicered
by employees with no fear of reprisal.

— Be conducive 10 the identification of personnel who are using drugs
or alcohol.

— Define wrongdoing activites to include nonnuclear and nonuulity
business, ... drug sales and bookmaking.



— Require licensees and holders of construction permits to report alle-
gauons of managerent wrongdoing or evidence bearing on the char-
acter and/or suitability of management.

The twenty-six comments opposed (0 the petition included twenty-four from
utilities or companies that run utilities, one from a company (SYNDECO) that is
a subsidiary of Dewroit Edison Company, and the remaining comment was from
the Atomic Industrial Forum. A summary of the significant comments upposing
the petition are highlighted below:

=~ The petition may be motivated by sell-interest on the pant of the
Petitioner (not considered).

— Current regulations are adequate to ensure ihat safety problems are
reported.

— Utilites' experience with employee concern programs does not sup-
port the Peutioner's Claim that the rate of substantiation is greater
than 50%.

«= No evidence v/as presented to show that public safety would be
significantly enhanced as a result of the proposed rule.

— Various uulities indicated that they were not aware of any industry
problems regarding licensee treatment of employee concerns.

— Several emplo;ce concern programs voluntarily set up by utilities

currently exist.

No factual need was provided for the proposed rule.

Mandatory employee concern programs could reduce the ffective-

ness of industry's voluntary programs by reducing management flex-

ibility, and safety-related mauers cou'd go unreported.
— Current utility experience does not justify the imposition of additional
regulatory reporung requirements.

One of the public comments raised as issue that wus not raised by the
Peutioner. The issue is: Provide a safe, confidential means for information
to be provided by employees with no fear of reprisal. Employees who wish
0 prvide information or who have concerns have two options available to
Mymymmumw.cmmmnwuum
management. If they cannot obtain satisfactory resolution or if they do not
desire 10 use this avenue, they can take the concern directly 10 the NRC. NRC
MWIWMWMGM”WMN“
m:a.hhmhduuduh.“’ychwﬁﬂnndmhmw
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option may afford the individual confidenuality,

:



IV. STAFF ACTION ON THE PETITION

The proposed petition was published in the Federal Register in January
1987, mwwww(mmuq)hmom
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a Watts Bar or other units has been provided by the Petitioner 10 support the

Unresolved nuclear-safety-related concerns could have surfaced through a se-

ries of cosdy hardware failures and/or potentia! endangerment of the employees
and the general public if allowed 10 §o into operation uncon'ected.

Respoase

In contemplaung the addiuon of new regulauons, NRC must ask if the new
regulations are required 1w provide adequate protection of the public health
and safety. The next level of questioning is: Wil the proposed rule result in
enhanced health and safety or an improved plant operation” Finally, what is the
cost of the new regulation versus the benefis 10 be derived? This applies 0
the licensee as well as NRC. The present regulations set up & rather exiensive
system of reporting requirements that licensees are required w follow. The
regulatory system is designed Lo provide a framework 10 ensure Lhat events that
are significant 10 the safe opersion of nuclear power planis are reponted 0 NRC
50 thal the appropriaie cormective acuion can be wken. In cases where employee



concerns have not been resolved (o the employees' «susfacton, there are means
available for discussing their concerns with NRC. To date, nonsafety-related
concerns have essentially been the respunsibility of licensee management If
licensee management demonstrates that it is unwilling or unable © handle such

exists at any plant as alleged in the proposal.
4. Allegation

The sheer numbers of concerns identified along with the very high rate of
substantiation (greater than S0%) more than justifies the need for a nationwide

The Petitioner’s assertion appears 1 be based on experience gained primarily
At TVA's Waus Bar facility. Before considering the implementation of a
mandatory program on all nuclear power piants in the United States, a dellnitive
basis should be established 0 show that such a requirement is in fact needed.
As noted in reason #1 on page 9, the Pelitioner has provided no evidence or
specific documentauon other than its staied experience at one facility 10 support
s asseruon. With respect 0 experience with substantiauion rates, three of the
commenters stated that their experience does not support a substantiation rate
in excess of S0%. In fact, their experience reflects a substantiation rate that
is significantly less than S0%. The information provided is not sufficient 1o
establish that a problem exists in the “industry” and that a rulemaking is needed
10 solve the problem.

In addiuon 1 reviewing the asseruons of the Peutioner and the comments
mum.umuuwumduumm
structure. Although there are no regulations currently in effect regarding specific
reparting of idenufied concerns related W wrongdoir.g activities as raised by the
m.mmmnmummumd
safety-related mauers. These regulauons are briefly listed below.

= Pant21 of 10 CFR. requires reporuing of defects and noncompliance.

= Section $0.55(e) requires holders of construction permits 10 notify
NRC regarding deficiencies in design or construction, which could
adversely affect safety.



— Section 50.7 prohibits licensees from discriminating against employ-
ees engaging in cerwain protected activites including providing in-
formation to the Commission regarding violations.

-~ Section 50.72 requires the noufication of NRC regarding various
classes of emergency and nonemergency events.

-= Section 50.73 requires the notification of NRC of specific events
reportable via the Licensee Event Report program.

-~ Appendix B to 10 CFR. Pant 50, criteria 15 and 16, requires the
licensees 1o document defects and take the appropriate corrective
action including defects brought (10 the auention of the licensee by

employees.

— Section 70.52 require the licensees w0 report on accidental criticality
or loss or theft of special nuclear materia’.

— Section 73.71 require the licer.sees to report on unaccounted-for ship-
ments, suspected thefls, unlawful diversion, radiological sabotage, or
other events that significanly threaten

In additon W the above regulations, the NRC is presenuy preparing a
proposed rule concerning fitness for duty at nuclear power plants which is
expected o be published for public comment in June or July 1988, The objactive
of the finess-for-duty rule is o provide for the public health and safety by
eliminating access 10 protected areas st nuclear power plants by personnel wivy
are judged 0 be unfit for duty. Personnel considered unfit for duty are those
who are under the influence of any substance, legal or illegal, or mentally or
physically impaired from any cause that in any way affects their ability to safely
and competently perform their duties. Employee assistance programs would be
available for rehabilitation.

The regulatons cied above have been promulgated by NRC wivh the intention
of identfying deficiencies and noncompliances that either reguce or have the
potential to reduce the deg-ee of protection afforded to public health and safety
or the environment. [t is not NRC's intention 10 receive ¢'l employee nonsafety-
related concerns. The management of the util'ties has cerain responsibilities
relauve 1o employee concerns, and as long as the concerns do not affect safety,
they should remain the responsibility of uulity management. If the wtility
management i not responsive or if there is concern with retaliation, there are
adequaie alternative means '0 bring matters of health and .afety concern © the
NRC for resolution, as discussed in this notice.

umummm»uwuummﬁq
regulaton structure wgether provids a reasonable assurance that valid problems
idenufied by employees will be wvestigated and corrected. In Light of the above,
no addiuonal action is required at this ume.



Because each of the issues raised in the petition has been substanuially
addressed and resolved, the NRC has denied the petition

Dated at Rockville, Maryland
this 11th day of July 1988

For the Nuclear Regulatory
Commission

Vicwor Stello, Jr
Executive Director for
Operations




