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UNITED STATES OF AMERICA POcETED
NUCLEAR REGULATORY COMMISSION
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Before the Commission e

In the Matter of
LONG ISLAN. LIGHTING COMPANY Docket No. 50-322-0L = 3

(Shoreham Nuclear Power Station,
Cnit 1) ‘
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LILCO'S COMMENTS ON THE

In LBP-88-24 the Licensing Board resolved in LILCO's favor all matters re-
maining in controversy before it and dismissed the Intervenors (Suffolk County, the
State of New York and the Town of Southampton) from the Shoreham proceeding. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-24, 28 NRC _
(Sept. 23, 1988) ("Concluding Initial Decision”). Aecordingly, the Licensing Board au-
thorized the Director of the Office of Nuclear Reactor Regulation, upon making '~v
requisite findings on matters not embraced in the Concluding Initial Decision, to issue a
full power operating license for the Shoreham facllity. Pursuant to 10 C.F.R.
§ 2.784(1X2)i1), LILCO presents its views on the Commission's determination whether
LBP-88-24 should become immediately e!tecuve.l/

In LILCO's view, no health and safety concerns remain that warrant a stay of the
licensing authorization in LBP-88-24. Therefore, LILCO respectfully urges the Com-
mission oromptly to authorize the issuance of a (.l power operating license for

S.aoreham.

— ——

V 0 comments are styled "Docket No. 50-322-OL." They address matters in
both the ¢-322-OL-3 and 50-322-OL-3 subcocke!s.
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I. Introduction
It is startling, but instructive, to note that LILCO applied for a permit to con-

struct Shoreham two decades ago. There followed the most extensive construction per-

mit hearings in the h.story of AEC licensing, cuiminating in favocable Licensing Board

(1972) and Appeal Board (1973) decisions. &

for Shoreham,

began that April.

Thirteen years later, LILCO submitted its application for an operating license

The NRC docketed the application early in 1976, Litigation over it

The operating license hearings were again record-setters -- the most

exhaus' ve and protracted in NRC history. Again the r sults have affirmed Shoreham's

safety,

high degree of confidence it warrants,

But simply to state this conclusion does not adequately convey a sense of the

The following operating license statistics de-

scribe a proceeding of unprececented thoroughness and scope:

Prefiled written testimony
Number of witnesses
Number of exhibits

Days of prehearing conferences
hearings

Number of hearing transeript
pages (not including deposition pages)

Pages of findings of fact and
conclusions of law proposed by
the parties

Pages of written rulings and
decisions by NRC judges

Number of people deposed durirg
discovery

2/

3

27,321 pages
706 witnesses3’
1,095 exhibits
356 days

83,170 pages

10,252 pages

5,980 pages

327 persons

There were 70 days of AEC hearings, which began in September 1970 and contin~
ued episodically for 2-1/2 years, ending in January 1973.

This number includes each witness who testified on each contention. Thus, per-
sons who testified un more than one contention are counted for each contention,







The Commission makes its stay decision based on four factors:
1. the gravity of the substantive issue(s) decided below;
8 the likelihood that thet issue has been resolved incor-

rectly below;

3. the degree to which correct resolution of the issue
would be prejudiced by operation pending agency re-
view; and

i "other relevant public interest factors”.

10 C.F.R, § 2,784(IX2X1). The purpose of the Commission's review s "to determine
whether significant safety issues exist" that warrant a stay of the licensing authoriza-
tion. 47 Fed. Reg. 40,535 (Sept. 15, 19382). The Commission's review is not intended to
be a detailed, formal scrutiny of the record developed by the licensing board; Instead,
the review s informal, expedited, and focused on "significant issues of publie health
and safety.” Id.

Unless the Commission otherwise explicitly so directs, any statement made in
the course of its immediate effectiveness review is without prejudice to subsequent Ap-
peal Board consideration of a 10 C.F.R. § 2.788 stay motion or of any merits appeals
duly raised by the parties. 10 C.F.R. § 2.764 (g): 47 Fed. Reg. 40,536 (Sept. 15, 1982),
However, in announcing it: immediate effectiveness decision the Commission may give
instructions about any future handling of the proceeding, for example, by directing the
Appeal Board to expedite its review of particular issues, furnishing guidance on how to
resolve particular issues, or bypassing the Appeal Board and accepting for itself the ini-
t.m appellate review of particular issues. 10 C.F.R. § 2.764(1X2)(iv),

B. Issues Subject 10 Review

The issues remaining in litigation, or potentially subject to litigation, before the

Commission can be summarized as follows:







This view is supported by the Licensing Board's fallure to identify serious issues
requiring special consider tion. The regulations give the licensing boards specific in-
structions in writing their decisions:

The Commission expects the Licensing Boards to pay particu-

lar attention in their decisions to analyzing the evidence on

those safety and environmental issues arising under applicable

Commission regulations and policies \ ‘hich the Boards believe

present serious, close questi~~< .nd which the Boards believe

may be crucial '0 whether a license should become effective

before full appellate review i complcted. Furthermore, the

Boards should identify any aspects of the case which in thel

judgment, present issues on which prompt Commission polie!

guidance is called for.
10 C.F.R, § 2.764(fX1)il). Despite the vigor with which the Intervenors pursued the is-
sues, the Licensing Board identified no such policy issue and noted no safety or environ-
mental issue that requires special consideration by the Commission in its immediate ef-
fectiveness review.®’ Nor did the Board hedge its merits rulings so as to give the
Commission caution in permitting LBP-88-24 to become effective. This aspec: of the
Licensing Board's decision deserves defe.ence.

LILCO's view is further supported by the many years of inquiry in this case,
which provide ample basis for confidence in the merits determinations underlying the
Licensing Board's action. No nuclear plant or operating utility in this country has ever
been subject to as broad, intensive, and repetitious litigation serutiny as have Shoream
and LILCO. Intervenors in this proceeding have sought to iitigate, and in fact have liti-

gated, virtually every conceivable health and safety and emergency planning issue,

8/ See the decisions resolving the "health and safety" issues, namely Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-37, 18 NRC 445 (1983)
(Partial Initial Decision); aff'd as tc most parts, ALAB-788, 20 NRC 1102 (1984); LBP-
84-53, 20 NRC 1531 (1984Xruling on remand issues; LBP-84-45, 20 NRC 1343
(1984)grant of exemption to require 1ents of ground design criteria 1o authorize license
for low-power operation), stay denid, Cuomo v. NRC, 772 F.2d 972 (D.C. Cir, 1983)

petition for review dismissed, No. 85-1042 (D.C. Cir, Mar. 12, 1987),




along with a host of other issues. In particular, the issues resoived in LBP-838-24 -~ EBS,
school bus driver role conflict, hosnita. evacuarion and realism -- have been In near-
constant litigation since 1983. Occasionally this process has produced improvements in
emergency planning (though they could have been effected far more easily with the co-
operation of the intervening goveraments). But mostly it has produced delay and its
offspring, i.e.. opportunity for interference with and obstruction of effective emergen-
ey planning.
The Licensing Board has long since found 1n absence of unremovable otstacles to

emergency planning for Shoreham. The Board has found

[nothing] unique about the demography, topography, access

routes, or juriscdictional boundaries in the area (n whieh

Shoreham is located. To the contrary, the record fails to re-

veal any basis to conclude that it would be impossible to

fashion and implement an effective offsite emergency plan

for the Shoreham plant,
Long Island Lighting Co, (Shoreham Nuclear Power Station, Unit 1), LBP-85-31, 22 NRC
410, 427 (1985). This finding has never been disturbed on appeal. ALAB-832, 23 NRC
135 (1986). Indeed, it has been noted by the Commission. CLI-85-12, 21 NKC 1587,
1589 (1985), Thus, it has been settied for over three years that effective emergency
planning for Shoreham is not only possible but achievable absent active obstruction.
But Intervenors' efforts to derail Shoreham licensing through litigation did not cease
upon that ruling: to the contrary, Intervenors to this day seek to litigate every imagin-
able facet of the LILCO plan, all the while claiming that radiological emergency plan-
r;ing is .mpossible on Long Island. Indeed, they have already indicated their intent to
appeal LBP-88-24. Governments' Motion for Bifurcation of Appeal and for Expedited
Treatment of Jurisdictional Issue, September 27, 1988,

In LBP-,8-24, the Licensing Board resolved in LILCO's favor the last of the sig-

nificant remaining emergency planning issues standing as an obstacle to [ull power op-

eration. The Board identified no issues that would cause the Commission to stay the




effectiveness of the Board's license authorization, In LILCO's view, no public interest
considerations dictate that result, Thus, LILCO respectfully urges the Commission not
to stay LBP-388-24 and, upon review of the Staff's findings under 10 CFR § 50.57(a), to
authorize forthwith a full power operating license for the Shoreham Nuc!ear Power
station.”’

C. The Commission's Third and Fourth Factors

The third and fourth factors that the Commission considers in its review
are "the degree to which correct resolution of the issue would be prejudiced by op-
eration pending review" and "other relevant public interest factors.” 10 C.F.R.
§ 2.764(1)(2X1), Both factors militate in LILCO's favor on all remaining issues,

The third factor definitionally favors LILCO. None of the issues on appeal
will be prejudiced by Shoreham operation because they concern offsite emergency plan-
ning. These are not plant issues where, for example, operation would irradiate or stress
a reactor component and thereby affect an appeal of an issue concerning that compo-
nent. The issues remaining before the Coinmission exist in the world outside the plant,
and the legal arguments 2an (and undoubted'ly will) go on unalfected by plant operation,

Likewise, (he "other relevant puwhlie interest factors” consideration mili-
tates in LILCO's favor because it is in the "public interest” to operate a safe plant. The
C¢ amission has found that the Shoreham plant is safely designed and constructed. In

auJition, all emergency planning issues have now been resolved, at least in the first

U The Intervenors, notwithstanding their dismissal from this proceeding in LBO-
88-24, will undoubtedly claim that the public interest requires closer examination and
further litigation on the remaining issues and .rge the Commission to stay Shoreham li-
censing pending that process. But it would be unseemly ‘or them 1o seek a stay of
Shoreham licensing "in the public interest” ‘n light of the Licensing Board's finding that
Intervenors' misconduet and repeated refusal to be forthcoming on emergency planning
matters over the vears -— already sanctioned by dismissal of their contentions in the
"Phase I" (onsite) portions of this proceeding have themselves been "prejudicial to the
public interest.” Concluding Initial Decision, LBP-88-24, slip op. at 127,






LILCO's material facts, Intervenors had “ailed in their response to controvert any of
them. |d. at 32. The Board theref.re found, based on LILCO's uncontroverted facts and
previously established facts, that LILCO had demonstrated the ability of the State EBS
to inform the public in the EPZ through direct radio broadcast and activation of tone
alert radios.¥

Considerat.on of the factors in 10 C.F.R. § 2.784(fX2)i) nrecludes a stay of the
effectiveness of LBP-88-24 based on the EBS issue. The LILCO Plan relies on precisely
the same EBS that the State of New York and Nassau and Suffolk Counties rely on to
broadcast Information in emergencies. LILCO attached to its summary disposition mo-
tion a copy of the State EBS plan and the specific annex to it that contains EBS provi-
sions for Nassau and Suffolk Counties. Intecvenors cid not disavow these pi~ s or the
EBS system itself; nor did they challenge its broadcast capabllities, despite ful _pportu-
nity to do so.’/

The Board found that Intervenors' statement of "facts" was nothing but an "inad-
equate and improper” list of issues that "did not tend to disprove or controvert any in-
formation submitted by LILCO." Concluding Initial Decision at 18. LILCO's motion
demonstrated, with relevant attachments and appropriate affidavits, that (1) an official
State EBS exists, (2) the Sta’e, Suffolk County and LILCO have detailed procedures for
activating it, and (3) the EBS has sufficient broadcast capabilities to broadcast emer-
gency information to the 10-mile EPZ and activate the (redundant) tone alert radios.

The Board expressly found that none of LILCO's material fa¢is had been controverted.

8/ The Board reaffirmed, howeveér, ti.at tone alert radios are not required by NRC
regulations and that LILCO's use of them is merely another redundancy in its alerring
and notification capabilities. Concluding Initial Decision at 27; see Long [siand Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC 644, 760 (1983),

9/ Intervenors have had an exceptionally long time to raise issues about the adegua-
¢y of the State EBS, LILCO first relled on that system, in detall, in its Second Renewed
Motion for Summary Disposition of the Legal Autl.ority lssues, filed Mareh 20, 1987,
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the licensing boards typically found that the hypothetical problem of “role confliet” was
not borne out by the historical record. In some of the cases the Appeal Board remanced
for additional evidence, but once that additional evidence was presented, role confliet
was found not to be a problem.

The likelihood that the issue of "role conflict” has been resolved incorrectly by
the Licensing Board is negligible. The record in this case alone is overwheiming that
the hypothetical protlem of role confliet has not manifested itself in real emergencies,
This issue has been In litigation since 1982 (counting the "Phase " testimony) and the
Intervenors have failed utterly to produce any empirical evidence that "role confii~t”
interferes with emergency response. LILCO, on the other hand, presented evidence
that in over 6,000 interviews the Disaster Research Center found no instance where the
functioning of an emergency organization was undercut by personnel not reporting to
duty, Crocker et al., ff. Tr. 19,431, at 11-12, Tr, 19,527-28, (Milei), Cordaro et al., If.
Tr. 831, at 16~17; that in some 300 "disaster response questionnaires" compiled by
FEMA since 1986, no mention is made of role abandonment as a problem in real
emergencies, Crocker et al., If, Tr, 19,431, at 32-33; and that LILCO's own phone sur-
veys of bus drivers and emergency persornel show that in some 16 large-scale evacua-
tions in which buses were used 1o evacuate people there were always enough drivers for
evacuation buses, Crocker ¢t al., If. Tr. 19,431, at 28-28, LILCO's witness's testimony
that “there has never in the history of the country been an organization that has been
unable to do what it was supposed to do in an emergency because of role abandonment
or role confliet or role stress,” Tr, 19,570-71 (Miletl), is uncontradicted on the record.

(footnote continued

case, where it was remanded but never resolved because of the cancellation of
the plant. See Cincinnati Cas & Electric Co, ‘Willlam H. Zimmer Nuclear Power Sta-
tion, Unit 1), LBP-82-47, 15 NRC 1538, 1537 11982), remanded, ALAB-727, 17 NRC 780,
772 (1983).
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Neither New York State nor Suffolk County was able to cite emergencies in which role
abandonment has been a problem.u’ Inceed, the case against "role abandonment” was
also made by Suffolk County's own witnesses. '’

Finally, ag with the EBS issue, operation of Shoreham can have no adverse effec!
on the appellate consideration of “"role coniliet,” and the overwhelming weight of the
evidence makes clear that school bus drivers will evacuate school childrer. if the need
arises,

3 Hospital Evacuation Time Estimates
The factors that militate against a stay of effectiveness pending appellate re-

view are analyzed in detall below, but they can be capsulized by three facts:

12/  See Board Memorandum and Order (Ruling on LILCO Motion to Compel Answers
to Certain Interrogatories and Request for Production of JDocuments) at 2 (Apr, 14,
1988) (unpublished); Respense of the State of New York to LILCO's Second Set of Re-
quests for Admissions Regarding Role Contlict of School Bus Drivers at 3 (Mar, 4, 1983),

13/  Suffolk County's school administrator witnesses emphasized how responsible,
carefully selected and well-trained their regular school bus drivers are. For exampie,
the Director of Transportation for Middle Country Central Sehool District personally
interviews and approves each driver. Brodsky et al., ff. Tr. 10,259, at 8, He looks for
the "composure and capability to gain the confidence and respect of children and par-
ents." Id. at 9. Among other requirements, each bus driver for that Distriet must sub-
mit three letters of reference and undergo fingerprinting to verify that she does not
have a eriminal record. Id. at 5. Bus drivers for the Distriet then undergo 40-50 hours
of instruction. [¢.; see also id. at 15 (Riverhead Central School Distriet provides such
tninty). 18 (Longwood Central School Distriet provides such training), 20 (Superinten-
dent East Meadow Union Free School Distriet personally approves drivers), 1, 22
(Superintendent of Mt, Sinal School Distriet personally approves Arivers; Transportation
Director personally interviews every driver); 23-28 (drivers receive extensive super-
vised on-the-job training, ineluding blennial refresher courses and additional meetings),
Tr. 20,344-50 (Doherty, Koenig, Rossi) 20,352-33 (Rossi). As a result, the drivers take
their jobs seriously, or else they are removed from duty, Tr. 20,353 (Smith). And the
Licensing Board has alreacy found that regular school bus drivers are expected to drive
school buses in an evacuation of school ehildren. LBP-85-12, 21 NRC at 859,

Also, the drivers are assigned .0 drive the same routes avery day so they "can
learn who the children are on their bus, and hopefully develop a first name relationship
with the kids." 7r. 20,333 (Smith), One County witness indicated that the school dis-
trict strives for a "feeling of family on that bus." Tr. 20,334 (Suprina), The drivers,
mostly women, do a "terrific jou." Tr. 20.3%4 (Doherty), "The rapport that drivers es-
tablish with enildren going t0 school on an evecyday basis is sound and it is strong.” Tr.
20,403 (Suprina),
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1. The Intervenors themselves, in their proposed findings, con-
ceded that LILCOs mode! "is close enough to provide ade-
uate hospital ETEs." Suffolk County, State of New York, and
own of thampton Proposed Findings of Fact and Conelu-
sions of Law on the Remanded Issues of School Bus Driver
Role Confliet and Hospital Evacuation Time Estimates at 117

€ 167 (June 30, 1984).

2. The issue affects approximately 300 hospital patients, see
Concluding Initial Decision at 79, who are at the very edge of
the 10-mile EPZ and who would be evacuated, if at all, only in
the most extreme accidents,

3. Any changes resulting from an appeal of this issue would, at
most, require LILCO to include additional information in its
plan to help make decislonmakers make marginally better de-
c.sions in the most unlikely of aceidents,

The remanded hospital evacuation issue was a narrow one: whether LILCOs
evacuation time estimates (ETE's) for the three hospitals included for planning purposes
in the 10-mile EP2 have adequa‘e bases and accuracy to comply with NRC regulavions
and guidance. Coneluding Initlial Decision at ee.“’ After hearings in which i° heard
testimony by experts presented by New York State, LILCO and the Staft, the Board
found LILCO's hospital ETE's to be accurate and "adequate to meet the standards and
eriteria of NRC's regulations.” [d. at 66-67, 87, The Board aiso found no merit in Inter-
venors' insistence that LILCO be required to inciude the results of sensitivity analyses

along with the ETE's In the plan. [d. at 67,

14/ In its 1985 Partial Initial Decision the Licensing Board found LILCO's plan for
protective actions for hospital patients adequate and reasonable, despite the fact that
the LILCO Plan dig not vide specific ETF's for each hospital, Long Isiand Lighting
Co, (Shoreham Nuclear er Station, Unit 1), LBP-83-12, 21 NRC 644, 835-46 (1983,
On appeal, the Appeal Board remanded, holding that LILTO must provide the same de-

ree of planning for hospitals as it does for other special facilities and, in particular,
{RLCO must supply hospital ETE's. ALAB-832, 23 NRC 135, 134-57 (1986), The Com-
mission took review and agreed with the Appeal Board that the regulations require
ETE's tor the 10-mile EPZ "without exceptions for special facilities such as hospitals.”
CLI-87-12, 28 NRC 383, 398 (1987), LILCO filed a summary disposition motion on the
hospital evacuation plan on December 1§, 1987, The Licensing rd denied that part
of LILC’ 's motion dealing with hospital ETE's. Memorandum and Order (Ruling on
LILCO's Motion for Summary Disposition of the Hospital Evacuation Issue), February 24,
1988 (u.published). The Board ordered a hearing, restricting it 10 "the narrow coniines
of the bases and the accuracy of the evacuation time estimates” in the LILCO Plan. [d.
ar 12
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First, the gravity of the hospital ETE issue is not sufficient to stay the licensing
authorization pending further review. As the Licensing Board found in 1983, in the
"vast majority of cases” of an accident at Shoreham, sheltering would be the protective
action of choice. PID, 21 NRC at 844, 846 (19385), This is due to the hospitals' location
about 10 miles from Shoreham, the high sheltering characteristics of the hospital build-
ings, and the potential for further injury to hospital patients in an evacuation, Id. The
Commission has previously agreed that "sheltering will quite likely be the preferred
protective action for EPZ hospitals in the event of a serious accident.” CLI-87-12, 28
NRC 398 (1987), Moreover, as the Board realized, the ETE's are only one small factor in
deciding whether to evacuate the hospitals. Concluding Initial Decision at 83. Given
the extreme unlikelihood that the hospitals would ever have to be evacuated, the pubiie
interest does not require that operation be stayed to allow further quibbling over the
details or alleged calculational errors in hospital ETE's,

Second, the Licensing Board's decision on this issue is correct. Despite Interve-
nors' numerous allegations of flaws in LILCO's ETE's, Intervenors' own expert witness
deemed them “close enough." Concluding Initial Decision at €9, 7677, Indeed, Interve-
nors’ witness ¢ lculated his own ETE's for the hospitals, and they turned out "suffi-
ciently similar to LILCO's for similar assumed condi’.ons to conclude that there is no
factual controversy concerning the basis and accuracy of LILCO's ETE's.” 'd. at 73-74,
76. The Staff's expert witness also supported LILCO's ETE's. Id. at 68, Nonetheless,
intorvenors continued to press their claims that LILCO's ETE's were replete with error,
unreliable, and deficient beciuse of LILCO's “failure” to include muitiple sensitivity

analysis in its caleulations.)® The Board properly rebuffed these claims, and

15/ As the Licensing Board's decision indicates, Intervenors expanded the hospital
ETE proceeding, without the Board's consent, from a narrow examination of the bases
and accuracy of LILCO's ETE's to the broader inquiry of ~hether LILCO should be re-

(footnote continued)







prima facie case, on the Commission's realism rule, and on the presumption that, had
Intervenors not defied the Board and defaulted on their discovery obligations, informa-
tion elicited from Intervenors would have been adverse to their position on the conten-
tions, The Board's dismissal sanction was based on a six-year pattern of discovery
abuses, other obstructionist activities, and overall disregard for the authority of and
processes instituted by the NRC's licens ng boards. The Board found Intervenors' ob-
structive conduct in the realism proceeding '0o be "the culmination of a pattern of be-
havior designed to prevent the Commission from reaching an informed conclusion with
respect to the adequacy of LILCO's emergency plan.” Conelucing Initial Decision at
108.

AS to the gravity of the realism contentions, the Licensing Board noted that they
are important to safety. Concluding Initial Decision at 108, It can hardly be gainsaid
that the legal authority contentions, as originally fermulated, were potentially grave is-
sues, since they questioned the legal authority of LILCO to carry out certain functions
that the LILCO Plan contemplated it performing, without the aid of nonparticipating
governments.

However, alter CLI-86-13 and the promulgation of the realism amendments to 10
C.F.R. § 50.47(e)1), the Licensing Board reformulated the legal authority contentions
to reflect the Comission's presumptions that, in an emergency (1) state and loca! gov-
ernments will use their best efforts to protect the public health and safety and (2) their
best efforts response would, in the absence of an adequate and feasible alternative plan,
utilize the utility's emergency plan. $ee 10 C.,F.R. § 50.4TteX1)1988); 52 Fed. Reg.
42078 (Nov., 3, 1987). The “legal authority" question thus became a question of
coordination of utility emergency response with the state and local governments' re-
sponse. Thus, the realism contentions pending before the Licensing Board questioned

whether LILCN's emergency plan and the best efforts response of the State and County
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governments will satisfy regulatory requirements concerning the specific emergency
function at issue in each contention, Conecluding Initial Decision at 133-34, These is-
sues, in light of LILCO's provision of detailed information, unrebutted by Suffolk County
or New York State, concerning their postulated (and undeniable) emergency response
capabliity, are matters now resolved in LILCO's favor, In addition, given these govern-
ments' position over the past six years, they are not issues that will be developed signif-
ieantly by further serutiny (or the celay attendant upon m.”/

In any case, it Is unlikely that the Licensing Board resolved the realism conten-
tions incorrectly. Both the Board's merits ruling and dismissal from the proceeding are
firmiy supported by the record.

The Licensing Board dismissed Intervenors {rom the proceeding based on the en-
tire record of the emergency planning proceeding. Although the Board focvsed on In-
tervenors' obstructionist conduct in the realism proeeodlng.u’ it made clear the fac!
that Intervenors recent conduct was merely a continuation of a six-year strategy of

delay and prevention of the Commission from making the required assessment of

16/ It Is noteworthy that the Licensing Board in LBP-8§8-24 was unanimous in
concluding both that LILCO deserves a victory on the merits on the realism issues and
that Suffolk County's and New York State's misconduct is both repeated and deserving
of sanetion. Judge Sion departed from his colleagues only on the issue of whether that
conduct warranted their dismissal from the entire proceeding.

17/  The Intervenors defied the Licensing Board's discovery and other orders on at
least four different occasions, The Intervenors flled testimony that was unresponsive
to the realism issue, Id. at 93; prevented LILCO from obtaining relevant information
during depositions by asserting unreasonble objections, Id.; refused 10 make knowledge-
able people avallable for depositions, Id. at 12§; refused to answer LILCO's interrogato-
ries completely and forthrightly, [d.; produced a key emergency planning document, the
Suffolk County E ney Operations Plan (EOP) about five years after it first should
have been produced, Id. at 119-21; and flled their improper "Notice that the Board Has
Precluded Continuation of the CLI-86-13 Remand,” \n which they not oniy refused o
proceed according to the Board's orders but also lald the blame for their "inability” 10
do sO at the Board's feet. Id. 95-97. This pattern of conduct was akin to, if more exag-
gerated than, that which had led to the dismissal of their "Phase 1" (onsite) emergency
planning contentions in 1982, See LBP-82-115, 16 NRC 1923 (1982), atf'd, ALAB-7488, 20
NRC 1102, 1176-79 (1984).







specified in the reailsm contentions -- traffie control (Contentions | and 2), clearing
road obstructions (Contention 4), siren and EBS activation (Contention 3), making and
issuing protec .ve action recommendations (Contention 6), making and issuing pro-
tective action recommendations for the ingestion pathway (Contention 7), recovery and
reentry decisionmaking (Contention 8), and perimeter access contral (Contentlon 10) -~
the substantive actions tu be taken and procedures 10 be followed were previously adju-
dicated and decided in LILCO's tavor, Coneluding Initial Decision at 135, 138-139, 140,
141, 143, 145, 148, And for each function the Board duly considored the extent and ef-
fect of the forthcoming State and County response, ineluding any delay that might be
occasioned by LILCO's need to consuit or coordinate with each, [d. at 135-47, Given
the Licensing Boar. s previous acceptance of LILCO's plan for performing these fune-
tions, the ample evidence in the record demonstrating the resources and capabilities of
the State and County, the Intervenors' discovery default and the adverse presumptions
flowing therefrom, and the Commission's best efforts presumption, the Licensing
Board's merits determinations on the realism contentions are virtually immune to chal-
lenge.

Finally, further process on the reailsm issues will suffer no prejudice from
Shoreham operation pending review. First, [t IS unlikely that these issues were decided
incorrectly. Second, given their performance in these proceedings to da e, it is unlike-
ly that Intervenors would ever be forthcoming on the realism contentions in a way that
would contribute materially to their further resolution. Last, it is likely that if the
Commission allows LBP-38-24 to become effective, and authorizes full power op-
eration, the County and State will accede '0 the Commission's judgment and begin
participating in the emergency preparedness effort, See Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC 22, 29 n,9 (1986); CLI-85-
12, 21 NRC 1587, 1589-90 (1983); sec also CLI-86-14, 24 NRC 36, 40 n, 1 (1986). In that

case, the realism issues would be moot.
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In LILCO's view, it is unlikely that the Licensing Board decided any grave issues
incorrectiy in LBF-38-24. To the contrary, the decision is amply supported by the
record and the Board's reasoning is clearly articulated. Therefore, no publie interest
consideration warrants a Commission stay of the cecision's effectiveness, and LILCO
urges the Commission to make it immediately effective,

In addition, however, if the Commission thinks that the issues decided in LBP-8s-
24 merit expeditious additional review, LILCO respectfully suggests that the Commis-
sion itself hear Intervenors' appeals, pursuant to 10 C.F.R. § 2.764(1)2)iv), Intervenors
already have noticed their appeals and are currently preparing their brief for filing
with the Appeal Board. The Commission could expedite the final resolution of those
appeals, If it deems that course necessary, by directing that appeal briefs be filed di-
rectly with the Commission.

B. Issues Arising from the 1988 Exercise

The second set of issues pending before the Commission are those arising from
the FEMA-graded exercise conducted at Shoreham on June 7-9, 1988. The exercise
lasted three days and included emergency response functions concerning protective ac-
tions for the 10-mile plume exposure pathway, 50-mile ingestion exposure pathway, and
recovery and reentry, FEMA issued its Post-Exercise Assessment ("PEA™) on September
2, 1988, finding that "the exercise demonstrated adequate overall preparedness on the
part of LERO personnel.,” Letter from Grant C. Peterson, Associate Director, State and
Local Programs and Support (FEMA) to Vie’'r Stello, Jr., Executive Director for Op-
erations, NRC, dated September 9, 1988, Based on the 1988 exercise and a review of
the LILCO Plan, FEMA reached an overall l.ading of reasonable assurance that the

LILCO Plan can protect the health and safety of the public living in the vieinity of the

plant. ld.
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The 1983 exercise presents no reason to stay the effectiveness of the Licensing
Board's license authorization, even though the exercise results have not been liti-
zued.u/ FEMA has thoroughly examined the exercise resv'*s, using reports flled by the
88 federal evaluators who were present at' the exercise. PEA at 2. FEMA found no
Deficiencies®? in the exercise, and identified only a small number (14) of ARCA's. 24/
Based on the exercise and on a Regional Assistance Committee (RAC) review of the
LILCO Plan, FEMA reached a finding of reasonabie assurance which it has officially
transmitted to the NRC. Letter, Grant C. Peterson (FEMA) to Vietor Stello, Jr., (NRC),
September 9, 1988 with enclosures.

The Commission need not await litigation of the exercise results to authorize
Shorehan. operation. First, litigution of exercise results is not required. All the Union
of Concerned Scientists case requires is chat Intervenors in NRC operating license
hearings not be preciuded from the opportunity to dispute issues raised by an exercise,
Union of Concerned Sclentists v. NRC, 735 F.2d 1437 at 1449 (1984), Here, the Interve-
nors in the Shoreham proceeding have been dismissed for their pattern of misconduct
and defiance of the NRC's licensing boards over the last six years. Thus, Intervenors

19/ It is questionable whether the 1988 exercise reusits will be litigated. Although
thé Intervenors have indicated their desire to litigate those results, the Licensing Board
in LBP-88-24 has dismissed them from ihe entire emergency planning proceeding. In-
tervenors have appealed, and the lssue of whether the Licensing Board had the
authoristy to so dismiss them is now being briefed before the Appeal Board. LILCO's
brief on this matter will be filed romorrow, October 4. 1988. LILCO's position is that
the Licensing Board clearly had such authority,

20/  FEMA defines "Deficiency” as a demonstrated and observed inadeqaucy that
would cause a finding that off site emergency preparedness is not adequate ot provide
reasonable assurance that appropriate measures can be taken to protect the health and
saiety of the publie living In the vieinity of a nueclear power facility in the event of a
radiological emergency. PEA at 10,

21/ ARCAs are demonstrated and observed inadequacies of performance, and al-
though their correction is required, they are not considered, by themselves to adversely
impa2t publie health and satety. PEA at 10,
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have forfeited any opportunity they once had to litigate the 1988 exercise, and the Li-
censing Board has properly dismissed them as parties,

Second, even If the Intervenors were allowed to litigate the recent exercise, it is
not likely that they would identify new problems, or shed additional light on those
FEMA has already identified in its Post-Exercise Assessment (PEA), [t ig likely, howev-
er, that such litigation would take a considerable amount of time and unnecessarily
bleed the resources of the NRC and the parties. Intervenors have litigated LILCO's
1986 exercise in extreme detail over a course of more *han 24 years, and yet the funda-
menta: flaws that the Licensing Board found generaily followed the contours of the
FEMA PEA. Intervenors ¢id not materially aid the Board's assessment of the exercise;
they merely piggybacked onto the FEMA PEA, elaboratirg and supplementing FEMA's
findings along the way, and arrived at basically the same conclusions that FEMA
reached in its assessment, The same result probably would reached if litigation of
the 1988 exercise were to proceed, With a deficiency-free FE! A assessment, however,
there is little justification for such a course,

The Commission should rely on the findings of the 7taff and FEMA concerning
the exercise. FEMA has made a finding of reasonable assurance, based on the LILCO
Plan and the 1988 exercise, independent from the Licensing Board's finding of reason-
able assurance In LBP-88-24. As the Commission has previously stated in this case,
“under [NRC) re, /lations and practice, Staff review of exercise results is consistent
with the predictive nature of emergency planning. . . ." CLI-86-11, 23 NRC 3577, 581
(1988). Nothing in the 1988 exercise warrants a stay of Shoreham licensing. See

Cleveland Electrie llluminating Co. (Perry Nuclear Power Plant, Units | and 2), CLI-86-
22, 24 NRC 683 (1986),2%

22/ In CLI-86-22, the Commission authorized the issuance of a full power operating
license for the Perry unit 1 plant based on its review of matters adjudicated before the

(footnote continued)




C. lIssues Pending Before the Appeal Board

Two sets of issues are currently pending before the Appeal Board: LILCO's ap-
peal from the Licensing Board's Initial Decision in the OL-5 docket on LILCO's perfor-
mance during the 1986 exercise (LBP-38-2), and Intervenors' appeal from the Licensing
Board's dec lon in the OL-3 docke! approving the LILCO Plin provisions for general
population reception centers (LBP-83-13, 27 NRC 509 (mm.”“' Neither warrants the
Commission's staying the Llcensing Board's full power licensing authorization,

1. 1986 Execise Appeals

LILCO has appeale~ the OL-3 Licensing Board's finding of fundamental flaws in
the LILCO Plan arising out of the February 1986 exercise. Since the regulations pre-
sumptive two-year exercise effectiveness period has expired, the results of that exer-
cise cannot serve as a basis for a license absent an exemption, and the specific fact.al
issues on appeal are technically moot, See 10 C.F.R. Part 30, App. ES IV.F.1. The Ap-
peal Board's decls on is desirable primarily to provide guldance on the definition of
“fundamental flaw," for appiication in any future exercise litigation, However, in the
event that the 1988 exercise Is not litigated, even this advisory-opinion function loses

its reievance. Thus the Appeal Board's decision is pot of suffielent import to forestall

(footnote continued)

licensing board and uncontested matters. The lleonsit’ board had relied heavily on
FEMA's tinding of no deficiencies in a 1984 exercise. 24 NRC at 889-50, When the
Governor of Ohio subsequently withdrew his support for Perry emergency plans pending
the findings of his own investigatory team, the Commission declined 0 delay the effec-
tiveness of the licensing board's license authorization, primarily because FEMA found
no reason 1o retract its reasonable assurance finding. 13. at 693-98,

23/  Also pending before the Appeal Board, as mentioned previously, are Intervenors’
recently noticed appeals of LBP-838-24. These appeals await briefing: the Appeal Board
has bifurcated Inter. :nors' appeal pursuant to intervenors' motion and has indicated its
intent to expedite its consideration of the question of the OL-3 Licensing Board's au-
thority to dismiss Intervenors from the entire proceeding. Appeal Board Orcer Sept,
27, 1988); Memorandum and Order (Sept. 29, 1988). LILCO will file its brief on that
Question on October 4, 1988,




Shoreham licensing pending the compietion of appellate review. $ee generally Carolina
Power & Light Co, (Shearon Harris Nuclear Power Plant), ALAB-832, 24 NRC 3548 0. 75
(1986) (an operating license may be authorized before compietion of the ajency's inter-

nal appellate process),
2, Receprion Centers Appeal

The issues involving the adequacy of three reception centers proposed by LILCO
for public use in the event of a radiological emergency were resolved entirely In
LILCO's favor in the Partial Initial Decision on Suitabiiity of Reception Centers, LBP-
88-13, 27 NRC 309 (1988), The Intervenors have raised four issues on appeal, but only
one of them s even arguably substantial: the question whether it is adeguate, as FEMA
and the NRC Staff maintain, to make detalled arrangements for monitoring 20 percent
of the EPZ population, An additional issue, which has not been properly raised but was
argued by the Intervenors in a letter to the Appeal Board and at oral argument, is a re-
cent decision by a New York State court holding that one of the three of LILCO's re-
ception centers violates local zoning laws. Town of Hempstead v. Long Island Lighting
Co,, Index No. 23779/87 (N.Y. Sup. Ct. Aug. 22, 1988),

AS to the gravity of the substantive issues, the providing of reception centers for
the publie is important, though not as important as, for example, the size of the EPZ,
evacuation time estimates, the means by which protective action recommendations are
made, or the means by which people without cars are to be evacuated from the EPZ.
However, the issues being rsised by the Intervenors on appeal do not go to whether or
not there are :eception centers for the public at all but rather to whether more of
them must be provided, While the FEMA guidance is that 20 percent of the EPZ popu-
lation should be planned for in detall, LILCO has in fact conservatively provided re-
sources for approximately 46.6 percent. If the one of the three reception centers, the

Belimore facility, that is subject to the recent state court order is eliminated for the
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sake of argument, LILCO still provides for 38 percent of the EPZ population -~ mure
than hall again what FEMA guidar ce specifles.

Moreover, the evidence in these proceedings shows that what Is important in
providing monitoring for the public is not so much that specific resources be dedicated
in advance In great detail as that thare be an organizational structure that can expand
the plan ad hoe I necessary. NRC Staff Ex. § (Kantor direct testimony) at 3-8, Tr.
18,369, 18,374-75 (Keller), 15,357 (Husar), 19,202-03, 19,22: (Kantor), 17,744 (Dreikorn),
17,481-83 (Crocker), 17,485-88 (Donaldson), LILCO has provided this, &s ‘he BRoard
below found, In shert, while the issue cannot be sald to be trivial, neither is it as im-
portant as many of the issues that have been resoived in this proceeding.

As for the likeilhood that rhe issue was resolved Incorrectly below, the answer (s
that the evidence was Quite one-sidec In LILCO's favor., Both FEMA .»d the NRC
Staff, as well as LILCO, testified that the 20 percent guidance is appropriate. The 20
percent was supported on a variety of grounds: historical experien~o with real acei-
dents, both radio'gieal and nonradiological: a probabilistie analysis done by an NRC
Scaff witness; the considerations that led to the development of the relevant NUREG-
0654 provisions; and the exper.ence of emergency planners on how pretective action
recommendations are made. Perhaps most important, the 20 percent figure was sup-
ported by the judgment of expert emergency planners who judge that a 20 percent
planning base provides a substantial basis on which larger efforts can be hullt ad hoe i
ne cessary,

By contrast, the Intervenors supported their argument that the 20 percant guid-
ance is inadequate based on nothing more than (1) the State's witnesses' beile! about
that FEMA required 100 percent (which delief 1§ wrong) plus their opinion that 100 per-
ecent rather than 20 percent would be "prudent” and (2) opinion polls taken by Suffolk

County, which have been re ecied as a predictive 100l many times in this proceeding







Shoreham; the "reulism" a;gument, i.e., the State and local governments wouild respond
in the event of an emergency, eliminating any "legal authority" problem; and the "im-
materiality” argument, i.e.,, that NRC regulations do not require LILCO to provide for
some of the functions at issue in Contentions 1-10. CLI-86-13, 24 NRC 22 at 25 (1986).

The Licensing and Appeal Boards decided agairst LILCO on all three arguments.
LBP-85-12, 21 NRC 644 (1985); ALAB-818, 22 NRC 651 (1985). The Commission took
review and . :versed the lower Poards on the realism and immateriality issues. CLI-86-
13, 234 NRC 22 (1986). However, the Commission deferred ruling on the preemption
que<tion. [d. at 24. In light of subsequent events, the Commission need not decide the
preemption question in order to authorize a full power operating license for Shoreha.~
The Commission's decision in CLI-86-13 adopting the realism theory, that theory's codi
fication in 10 C.F.R. § 50.47(cX1), and the Licensing Board's application of the rule in
LILCO's favor in L3P-88 24 have made preemption an unrecessary basis for Shoreham
licensing. Hence, licensing should not be stayed pending the Commission's resolution of
that issue.

2. GUAR)

On February 235, 1987, the Iniervenors filed a motion asking the Commission *o
admit a new conteniion alleging that LILCO did not comply with FEMA Guidance Mem-
orandum MS-1, concerning the provision of medical services for contaminated injurec
individuals., Motion of Suffolk County, the State of New York and the Town of
Southampton to Admit New Contention (Feb. 25, 1987). LILCO and the Staff filed
timely responses, urging the Commission to reject the oroposed contention. LILCO's
Opposition to Intervenars' Motion to Admit a New Contention (March 9, 1987); NRC
Staff Response in Opposition to Motion to Admit a Ne¢ “onter‘ion (Mar, 17, 19 ().
The Commission never having ruled on Intervenors' motion, LILCO filed a paper re-

newing its opposition to the motion, requesting the Commission to either dismiss the



proposed contention as moot or reject Intervenors' motior for failure to meet the Com-
mission's requirements for reopening a closed record. LILCO's Renewed Opposition to
Intervenors' Proposed Contention on Emergency Medical Services for Contaminated In-
jured Individuals and Suggestion of Mootness (July 28, 1988).

LILCO respectfully urges the Commission to reject Intervenors' motion and rule
in LILCO's favor for tae reasons stated in LILCO's July 28, 1988 paper. As recounted
therein, FEMA has rated adequate all of the LILCO Plan provisions relating to the MS-1
requirements, and thus the contention which Intervenors' motion seeks to have admit-
ted is moot. Moreover, Intervenors have made no effort to satisfy the Commission's re-
quirements for reopening a record which has long since closed. .ntervenors' motion
should therefore be denied outright.

[n any case, Intervenors' motion does not present a sufficient basis on which to
forestall Shorcham operation pending its resolution. The Commission's effectiveness
decision need not await its consideration of this issue.

lII. Conelusion

The Licensing Board has resolved in LILCO's favor the last remaining emergency
planning obstacles to a full power operation lirense. None of the issues remaining be-
fore the Commission warrant the imposition of a stay on the Licensing Board's license
authorization in LBP-88-24. In addition, no public ifiterest consideration requires such

a stay. For the reasons set forth above, LILCO respectfully urges the Commission to

make that decision effective and, upon review of the Staff's findings pursuant to




10 C.F.R. § 50.57(a), authorize the issuance of a full power nperating license for the

Shoreham Nuclear Power Station.

Respectfully submitted,
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