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NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Alan S. Rosenthal
Dr. W. Reed Johnson

In the Matter of Do~ket No. 50-322-OL-6
(Emergency Planning)
LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1) March 4, 1988

The Appeal Board denies the intervening governments' mouon for inter-
locutory review (i.e., directed certification) of the Licensing Board's decision
permiiting applicant 1o pursue its request Lo operate the Shoreham nuclear power
facility at a 25 percent power level.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The Commission's Rules of Practice prohibit “interlocutory appeals.” 10
CFR. §2.730(f). The proper vehicle for seeking interlocutory review of a
licensing board decision is a motion or petition for “directed certification”
pursuant to 10 C.F.R. §§2.718(i), 2.785(b)(1).
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RULES OF PRACTICE:
CERTIFICATION)

The Appeal Board grants requests four interlogntory review infrequently,
and then only upon a showing that the challenged -uling either threatens o
cause immediate and irreparable harmy, or * ‘affects the basic structure of the
proceeding in a pervasive or unusual manner.'" Houston Lightizg & Power
Co. (South Texas Project, Units 1 and 2), ALAB-637, 13 NRC 367, 370 (1981)
(ciung Public Service Electric and Gas Co. (Salem Station, Unit 1), ALAB-588,
11 NRC 533, 536 (1980)).

INTERLOCUTORY REVIEW (DIRECTED

REGULATIONS:  EXEMPTIONS

Under 10 CFR. §50.12(a), the Commission may grant exemptions from
regulavons in O C.F.R. Part 50 upon u showing of at least one of six identified
“special circumstances.” The exemptior  should also be “[ajuthorized by law,
(should] not present an undue nisk to the puolic health and safety, and {should
be] consistent with the common defense and security.”

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS

10 C.F.R. §2.758(b) provides a mechanism for a party 1o an adjudicaticn 10
peuuon the Commission for the waiver of any specified Commission rule or
regulaton. It requires a showing that “special circumstances . . . are such that
application of the rule or regulation . . . would not serve the purpose for which
the rule or regulation was adopted.”

RULES OF PRACTICE:
CERTIFICATION)

The mere expansion of issues rarely, if ever, afucts the basic structure of
a proceeding in a pervasive of unusual way so as 0 warram appeal bosnd
interlocutory review, See. e.2.. ALAB-861, 25 NRC 129, 1235 (1987); Cleveland
Electric lluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAS-
706, 16 NRC 1754, 1757 (1982); Pennsylvania Power & Light Co. (Susquehanna
Sicam Electric Station, Units 1 and 2), ALAB-¢<41, 13 NRC 5§50, 552 119%1).

INTERLOCUTORY REVIEW (DIRECTED
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RULES OF PRACTICE: INTERLOCUTORY REVIEW (DIRECTED
CERTIFICATION)

A board’'s use of parallel hearings to consider additonal issues does not
provide @ bas's for a grant of directed certification. Public Service Co. of New
Hampshire (Scabrook Swation, Units 1 and 2), ALAB-855, 2§ NRC 17, 21
(1987).

RULES OF PRACTICE: INTERLOCUTORY REVIEW (DIRECTED
(CEKTIFICATION)

A licensing board order that neither decides the merits of an issue nor denies
the parties’ ¥ ght to be heard thereon does nct Fave a pervasive or unusual effect
on a proceeding so as to warrant interlovui y raview, South Texas, 13 NRC at
3.

RULES OF PRACTICE: INTERLOCUTORY REVIEW (DIRECTED
CERTIFICATION)

Uuique or even erroneous licensing board interpretations and applications of
Connission regulations generally cannot be said to “alter{] the very shape
of the ongoing adjudicauon” so fundamentally as to require appeal board
intercession before judgment on the merits, Cleveland Electric !lluminating
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-67S, 15 NRC 1108,
1113 (1982). See also id.. ALAB-706, 16 NRC at 1756-58.

RULES OF PRACTICE: INTERLOCUTORY REVIEW (DIRECTED
CERTIFICATION)

Only where a board’s interpretation of a regulation is “of patent, immediate,
and large significance 10 the administration of not merely that specific proceeding
but, as well the numerous othicr operating license proceedings then under way or
t the threshold of commencement” has an appral board conducted interlocutory
review. Virginia Eleciric and Power Co. (North Anna Power Station, Units |
and 2), ALAB-741, 18 NRC 371, 376-77 (1983). See Duke Power Co. (Catawba
Nuclear Stauon, Units 1 and 2), ALAF-687, 16 NRC 460, 464-65 (1982),
rev'd in part on other grounds, CLI-83-19, 17 NRC 1041 (1783). See also
Commonweaith Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
ALAB-817, 22 NRC «70, 474.75 (1983).
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APPLARANCES

“ Thomas Boyle, Hauppauge, New York, and iferbert H, Brown, Lawrence
Coe Lanpher, and Karla J. Letsche, Wasnington. D.C., for intervenor

o tiolk County, Fabian G. Palomino and Richard J. Zahnleuter,

iny, New York, for intervenor State of New %ork; and Stephen

Latham, Riverhead, New York, for interveaor Town of Southampton

Donald P, Irwin, Lee B. Zeugin, and David S. Harlow, Richmond, Virginia,
for applicant Long Island Lighring Company.

Edwin J. Reis for the Nuclear Regulatory Comiaission staff,

MEMORANDUM AND ORDER

‘ntervenors Suffolk County, the State of New York, and the Town of
Southampton (hereinafter, “the Governments™) jointly move for leave to file an
mtcrlocutory appee! from the Licensing Board's Janua.y 7, 1988, memorandum
and order in the “OL-6" phase of this operating license proceeding. See LBP-
88-1, 27 NRC 7. In that decision, the Board gave permission 1o applicant Long
Island Lighurz Company (LILCO) to pursue its request to operate the Shorehain
nuclear power fac'' iv at a 25 percent power level under NRC regulations
codified at 10 C.F K. §§50.57(c) and 50.47(c)1). The Governments claim that
the Board's order not only 1s eroneous, but also so fundamentally affects the
structure of this proceeding that interlocutory review is necessary. LILCO and
the NRC swff oppose the motion. As explained below, the Governments’
arguments are not persuasive, and we therefoie deny their motion.

A. Construction at Shoreham is complete, but numerous contested issues
concerning offsite emergency planning fcr the facility remain unresolved. De-
spite these outstanding issues, Shoreham hoids a low-p~wer license pursuant to
10 C.F.R. §50.47(d), authorizing operation up 1o five percent of rated power. In
April 1987, LILCO asked the Commission to increase its authorized power level
10 25 percent. The Commission denied the motion but permitted LILCO 1o “re-
file its request under (10 C.FR.) § 50.57(c) with the Licensing Board when and
if it believes 1 :at some useful purpose would be served thereby.” CLI-87-4, 25

! The Comsmission's Rules of Practice prohibt “interlocutory appeals " 10 CFR § 2730(5). As tw Governments
should be aware by now (see, €5, ALAB-780, 20 NRC 37¢ (1984)). the proper vehicle for seelung inter-
locutory review of 4 Lcensing board decision is & motion or peution for “directed cenificaton” pursuant o
10 CFR §§2718(), 2.785(M)(1). Notwithstanding the incormrect characienization of their motion however, the
Governmenis address the proper legal critena for & peution for direcied cerification. See wnfra pp. 26162
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NRC 882, 883 (1987,. LILCO refiled its request last July, and the Licensing
Board subsequently called for fuller briefing by all the par.es of the various is-
sues raised by that motion. See Memorandum of October 6, 1987 (unpublished).

After consideration of the numerous pleadings before it (including the Gov-
ernments’ opposition), the Licensing Board decided that LILCO's mouon was
roperly filed under 10 C.F.R. §50.57(c). LBP-88-1, 27 NRC at 12, 16. That
regulation permits applicants to move for an operating license authorizing
low-power testing (one percent of full power) and “further operations short
of full power operation,” while the hearing on full-power licensing is still
pending. Section 50.57(c) also gives other parties with contentions “‘relevant
to the activity to be authorized” the right to be heard, and directs the Board to
make certain findings required by section 50.57(a) — e.g., reasonable assurance
that the activities authorized can be conducted in compliance with the agency's
regulations and without endangering the public health and safety — prior to
ruling on the motion.

The Licensing Board further agreed with LILCO that another regulation, 10
C.F.R. §50.47(¢c)(1), embodies the appropriate standard against which LILCO's
25 percent power request should be measurea. LBP-88-1, 27 NRC at 12, 15,
16. That provision states that, when an applicant fails to meet the NRC's
emergency planning standards set out in 10 C.F.R. §50.47(b), it

will have an opportunity to demonstrate to the satisfaction of .ne Commission that deficiencies
in the plins are not significant for the plant in question, that adequaie interim compensating
actions have been or will be taken prompuy, or that there are other compelling reasons to
permi’ niant operation.

10 C.FR. § 50.47(¢c)(1) (1987).2 In so ruling, the Licensing Board also concluded
that “n0 exemption from the [emergency planning] regulations is needed as urged
by the Governments.” LBP-88-1, 27 NRC at 12, The Board thus determined that
it would entertain LILCO's mouon for operation at 25 percent power. It noted,
however, the opposing parties’ right to be heard and the difficult task that lies
ahead for LILCO if it is to0 succeed ultimately with its motion. /d. at 12, 16. The
Board a'su solicited the parties’ further " iews on whether a separate licensing
board, special master, alternate board member, or technical interrogator should
be used for the cunsideration of LILCO’s motion. /d. at 14-15, 16-17, 18.

B. As the Governments' motion acknowledges, we grant requests for inter-
locutory review infrequenty, and then only upon a showing that the challenged
ruling either threatens o cause immediate and irreparabie harm, or ** ‘affects the
basic structure of the proceeding in a pervasive or unusual manner.'” Hous-

$The Commussion recenuy amended Uis section of the emergency planning regulauons, but the particular language
at issue here was not changed. See $2 Fed Reg 42,078, 42.085-36 (1987)
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ton Ligh.ing & Power Co. (South Texas Project, Units 1 and 2), ALAB-637,
13 NRC 3€7, 370 (1981) (citing Public Service Electric and Gas Co. (Salem
Station, Unit 1), ALAB-588, 11 NRC 533, 536 (1980)). The Governments rely . ; B '
on the latter criterion and suggest essentially two reasons why the Licensing o 20 S % 1Y v R Y
Board's order has a pervasive or unusual effect on the hasic structure of this IR
proceeding. First, in their view, because LILCO's 25 percent power request is B
effectively a challenge to the Coinmission’s emergency planning regulations and } : s S
the generic assumptions underlying them, the Board cannot entertain the motion ‘ o e L o LAk
in the absence of either an “exemption” request under 10 C.FR, §50.12(a) or a R UM e ? WO L
“waiver” request under 10 C.F.R. §2.758(b). In other words, the Governments’ EYhs v AR 3
complaint is that the Board does not intend to evaluate LILCO's motion in ac- ; LR N LA IR
cordance with all the regulatory standards that the Governments believe pertain Wt Eha A A Wbt NS
here. Second, the Governments contend that the Board’s ruling dramatically { Yo A Bt 2 Y ’ :
changes the issues in this proceeding, by permitting LILCO 10 attack the under- !
lying assumptions of the emergency planning regulations.* ¢ ; - oy 3

As a separate argument, the Covernments claim that we should intercede and A BRIES Bl T RRIGEI a
review the Board's ruling now because 1t has important generic implications ; v e e A S "
for many other cases. In this ~onnection, they cite our decision in Duke Power W) he L EN ARt R et
Co. (Catawba Nuciear Sta'ion, Units 1 and 2), ALAB-687, 16 NRC %60, 464- { g T AR e AR TS £
65 (1982), rev'd in part on other grounds, CL1-83-19, 17 NRC 1041 (1983), VA s AT e i Ao
where we reviewed a rul ng referred to us My a licensing board that concerned A, X | R
an interpretation ot the Commission's Rules of Practice.

As both LILCO and the staff contend, the Governments misunderstand and
overstate the significance of the Licensing Board’s order. The Licensing Board's
order simply authorizes the filing of LILCO’s motion to operate at 25 percent

Ay e ey o
¥
-
J

power — an action clearly permitied under 10 C.F.R. § 50.57(c). As such, it Fangl = e i
adds new issues to the proceeding, not unlike a board's admission of new AT e " e a d
contentions. We have long held, however, that the mere expansion of issucs | N e L
rarely, if ever, affects the basic structure of a proceeding in a pervasive or SRR ) 5
unusual way so as to warrani our interlocutory review, See, e.g.. ALAB-861, 25 Fo Jn o 3 e
NRC 129, 135 (1987); Cleveland Eleciric llluminating Co. (Perry Nuclear Power % . LY ¥ 2Ly
g: : . 2 o e i * VE.
LR ¢ BN 3
3 Under 10 CFR §50.12(a), the Commussion may grn: exempuions from regulations in 10 C.FR Part 50 upan f “ G QY WA .
a showing of ! Jeast ane of six idenufied “special curumstances.” The exempuans should also be “[sjuthonzed e - MR T Ty SARH
by law, [should] noi prsent an undue fisk 10 the public health and safety, and [should be) consisient with the foies alE g S A :
common defense and secunity ™ 10 CF.R. §2758(>) provides & mecharism for a pany 10 an sdjudication 1o ! o NS A s i el T Y
peuuonxthmum{onhc-uvwolmyM«Cmmmumwhw It requires & showing that e S e y
“special cutumsunces are such tat applicauan of the rule or regulauan would not serve the purpase M SS A R AL
for which the nule or regulation was adopied " ¢ R L s
‘ULCOappamnyhop-:opmmxmenus{mopuwmMﬁmmar-mﬂyhumnu t = L .
full-power operaton, and that therefore any deficiencies in the emergency plan for Shoreham are not significant - 3 d
for operation st that reduced power level See LBP.8S.1, 27 NRC & 12 ¢ 2
’Atmoughuucemuu)mmdmofmdm-mhnmdamldm).nnanu\nmmnol ; g
he counsel for Suffolk County has stated (if quote? sccurately) tat ihe Yoard's decasion " ‘showldn’t have much 5 "
significance read inlo ' " Inside NR.C., lanusry 18, 1988, at 12 be x
¢ 3
{ L
r
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Plant, Units 1 and 2), ALAB-706, 16 NRU 1754, 1757 (1982); Per.nsylvania
Power & Light Co. (Susquehanna Steam Electric Station, Units 1 ana <), ALAB-
641, 13 NRC 550, 552 (1981). The Governments do not convincingly explain
why the addition of the 25 percent power issues here is distinguishable from
these past cases.®* We have also found that a board’s use of parallel hearings
to consider such additional issues does not provide a basis for a grant of
directed certification (see supra note | & pp. 261-62). Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-858, 25 NRC 17, 21
(1987).

Further, the Board's order does not decide the merits of the motion, and it
preserves the Governments’ right to be heard thereon. See South Texas, 13 NRC
at 372 (no pervasive or unusual effect on nroceeding where board's specification
of issues for hearing is not a final ruling and parties remain free o liugate their
issues). To be sure, the Board did determine that 10 C.FR. § 50.47(¢)(1) provides
the appropnate standard against which LILCO's moton will be measured —
thus rejecting the Governments' argument that LILCO must seek an exemption
under 10 C.F.R. §50.12(a) 2s well. But again, as we have repeatedly stressed,
unique or even erroneous licensing board interpretations and applications of
Commission regulations generally cannot be said to “alter(] the very shape of
the ongoing adjudication” so fundamentally as to require our intercession before
judgment on the menits. Cleveland Electric [lluminanng Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1108, 1113 (1982). See also
id., ALAB-706, 16 NRC at 1756-58.7 This is particularly true in this case, where
the Licensing Beard has expressed reservations about LILCO's ulumate chance
of success on the menits of its 25 percent power motion. See LBP-88-1, 27 NRC
at 12, 16.

Only where a board's interpretation of a regulation is “of patent, immediate,
and large significance to the administration of not merely that specific proceeding

The saff correctly powns out Lhat the Board's determination o enteriain LILCO's 25 percent power mouon does
not end oe affect thase other pars of this proceeding concerned with whether LILCO's amergency plan conforms
w0 the NRC's regulations for full-power operstion. NRC Staff Response (February 8, [ 788) st 7.8
We do nat reach the ments of the Governments’ objection o the Licensing Board's ruling. But the following
excerpt from the Sutement of Consideraucn for the C ‘s 1988 G wl0CFR. §50120) —
not cited by the Licensing Board or any of the parues — casts considersble doubt on the Gu- emments’ position
that LILCO must seek an exempuon under section 50.12(a) as well as sausfy the siandards of section $0.47(cx1)
On 3 related point, the relationship between the genenl exempton cniena i § 50.12(a) and wher
provinions in Pant 50 thai contain specific exempuon cnteria or aliernative methods of compliance, the
Con.mission would emphasize that § 50.1202) s the exemption provision thal applies geaeraily 1o the
provisions of 10 CFR Pant 50. If another regulaton in Pant 50 provides for specific exempuion relief,
or for altematve methods of compliance, the cniena of the specific regulauon are the appropnate
conmidenstions. [f the exempuon cntena in the spea fic regulation are met, the rule has been complied with,
and 1o exemplion under § 50.120a) 1 necessary. It is only in those cases where the specific exempuon or
aliermauve compliance critetia cannot be sausfied, that the application of the general cntena in § 50 12(a)
will be spproprate. If the specific exempuon criena, or the iilemalve methods of camplance, can be
sausfied, there is no need 10 also ssusfy e cntena of §50.120)
50 Fed. Reg. 50,764, 50.775 (1985) (emphasis in ongin+l}
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but, as well, the numerous other uperating license proceedings then under

way or at the threshold of commencement” have we conducted interlocutory

review. Virginia Electric and Power Co. (North Anna Power Station, Units 1 : B0 S RN, 5
and 2), ALAB-741, 18 NRC 371, 376-77 (1983). See Catawba, 16 NRC at 464- 3 (¥ g3 R g T 8-
65. See also Commonwealtn Edison Co. (Braidwood Nuclear Power Station, ‘ ' :
Units 1 and 2), ALAB-817, 22 NRC 470, 474-75 (1985). The Governments,

however, totally fail to support their claim that the Licensing Board's ruling PR | Aiter T,
at issue here has “significant generic implications” for “many other cases."” ¢ i '_ o o,
Governments' Motion (January 21, 1988) at 11.* i ¢
The Governments have therefore failed to show that the Licensing Board's Fralion b LS IRL R U E R el
ruling in LBP-88-1, 27 NRC 7, authorizing the filing of LILCO's motion for 25 }as Jan e TR ity i
percent power operation, has a pervasive or unusual effect on this adjudication, I N S ey R, A p s Y
SO as 1o warrant interiocutory review. Accordingly, the Governments’ Motion L STt AR A R e £
for Leave to File Interlocutory Appeal is Jenied. ‘ g
It is so ORDERED.
. A 7 1 . s i" 2
FOR THE APPEAL BOARD bRt ROL L ol ST
C. Jean Shoemaker AR T AN
Secretary 1o the PR i N R e e T
Appeal Board ‘ be cimdin 03 b tivs MBI i
' 5 2 . G “". ’.A . L “t
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¥ lndeed, we are aware of only ane other proceeding (Seabrook) where the relauonghip of sections $0.57(¢), ;0 ‘ i T : p
5047(e)(1), and 50.12(a) could anse. But even there, ipplicants do not yet have s Jow-power (five percent) £ - Ry
'uccr.n.w,mwamcmmwupwylmo{wmumumﬂ'hcmly i
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

in the Matter of Docket Nos. 50-443-OL
50-444-OL
(Offsite Emergency Planning)

PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, et al.

(Seabrook Station, Units 1

and 2) March 18, 1988

The Appeal Board denies a joint request by the Town ol Amesbury, the
Town of Hampton, the Seacoast Anu-Pollution League, and the New England
Coalition on Nuclear Pollution for interlocutory review of a Licensing Board
scheduling order.

RULES OF PRACTICE: DIRECTED CERTIFICATION

It is well-established that the Appeal Board will exercise its discretionary au-
thority pursuant to 10 C.F.R. § 2.718(i) to direct certification of an interlocutory
order of a licensing board “only where the ruliig “elow either (1) threaten(s]
the party adversely affected by it with immediate and scrious irreparable impact
which, as a practical matter, [can]not be alleviated by a later appeal or (2) af-
fect(s) the basic structure of the proceeding in a pervasive or unusual manner,”
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-<405, 5§ NRC 1190, 1192 (1977).
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RULES OF PRACTICE: DIRECTED CERTIFICATION

Where a licensing board scheduling order is involved, agency case law makes
clear that, under either standard for interlocutory review, a showing that the

schedule deprives a pany of its right 1o procedural due process is required. See
ALAB-864, 25 NRC 417, 420-21 (1987).

APPEARANCES

Matthew T. Brock, Portsmouth, New Hampshire, for the intervenors, Town of
Amesbury, Massachusetts; Town of Hampton, New Hampshire; Seacoast
Anti-Pollution League; and New England Coalition on Nuclear Pollution.

Frank W. Ostrander, Boston, Massachuscus, for the intervenor, James M,
Shannon, Attorney General of Massachusetts,

Thomas G. Dignan, Jr., George H. Lewald, and Kathryn A. Selleck,

Boston, Massachuseuts, for the applicants, Public Service Company of
New Hampshire, et al.

Sherwin E. Turk for the "luclear Regulatory Commission staff,

MEMORANDUM

On February 25, 1988, :he Town of Amesbury, the Town of Hampton, the
Scacoast Anu-Polluuon League and the New England Coalition on Nuclear Pol-
lution (hereinaflter “intervenors™) jointly filed a motion for directed certification
of a February 17, 1988 scheduling order of the Licensing Board.! The Board's
order established a schedule designed 1o bring 10 a conclusion the litigation
of the offsite emergency planning issues in this operating license proceeding.?
To borrow its language, the issues before that Board are proceeding on three
separate “tracks™:  the first, or “Main Track,” consists of all issues involving
the New Hampshire Radiological Emergency Response Plan (NHRERP), ex-
cept sheltening; the second, or “Sheltering Track,” includes the sheltering issues

‘Muedmemwmm{mgmemmmwummgaum'lmhngm.ww
hat all respanses 10 Uhe intervenors’ motion be filed expediuously and, on March 9, we issued an order denying
u;u molan for directed cenificauon. This memaorandum sets forh our reasons for denying the mouon.

“ Al present, the proceeding is divided baween two Licensing Boards. The other Board is prsiding over onsile
emergendy planning and safety issues.
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involving the NHRERP; and, the third, or “SPMC Track,” embraces the issues
arising from the applicants’ Seabrook Plan for the Massachusetls communities.

In an earlier order issued on February 3, the Licensing Board had fixed a
number of filing dates and proposed otners for all three tracks. Then, in its
February 17 order, the Board changed certain of the dates it had previously set
and proposed. For the Main Track, the Board advanced the date established for
the applicants’ proposed findings of fact from March 9 to March 2 and, in the
SPMC Track, it advanced the previously proposed filing date for the intervenors’
contentions from May 6 to April 1. Itis this latter change that is the focus »f the
intervenors’ motion. The Board also delayed both the proposed hearing starting
date for the Sheltering Track from 2 pril 18 1o May 2 and the previously set date
for filing testimony from March 28 1o April 18.

A. The intervenors seek interlocutory review of the Licensing Board's
scheduling order, claiming that the Board's three-track schedule, combined with
the intervenors’ Seabrook-related responsibilities before other boards and in
other forums, is so compressed that, absent relief, they will be denied their due
process right to a fundamentally fair hearing secured by 10 C.F.R. §2.718 and
the Constitution. They argue that the offsite Board's advancement from May 6
to April 1 for the filing of their contentons on the Massachusetts portion of the
Seabrook Plan is the straw that broke the camel's back, with the consequence
that they are being deprived of the opportunity to raise significant issues in
the SPMC Track of the proceeding. The Auorney General of Massachuselts
supports the intervenors' motion, pointing out that even though he has far more
resources available for the proceeding than the intervenors, the Board's schedule
is such that his office “has been hard pressed to meet its obligations.”

In particular, the intervenors argue that even though they were served with a
version of the plan for the Massachusetts communities on September 22, 1987,
they were engaged in thirty-four days of hearings on the New Hampshire portion
of the plan. scattered throughout the period beginning October 5, 1987, and
concluding February 10, 1988. And, since the end of the hearings, the intervenors
claim they have been preparing proposed findings of fact and conclusions of law
on those issues that. under the Board's schedule for the "JMain Track, are due
April 6. Additonally, as the Attorney General points out, the Commission did
not determine tha: the applicants’ plan for the Massachuselts communities was a
bona fide one until November 25, 1987, so any earlier review would have been
senseless. According to the intervenors, the applicants also withheld from the
Massachusetts portion of the plan information on the identities of those providing
emergency services and they only received this material on February 24, 1988,
following the Licensing Board's entry of an interim protective order on February

’Ruponsc of Commonwealth of Massachusetts 2 Suppont of Joant intervenor Appeal by Mouon (or Directed
Ceruficauon (Marca 8, 1988) ut 2




17. In this regard, the intervenors argue that the Licensing Board's filing deadline
for contentions does not give them sufficient time 0 investigate and to survey a
reasonable sample of the hundreds of alleged service providers in order 1o ensure
that they can file contenuons with adequate bases and specificity. Further, they
assert that since the entry of the scheduling order the applicants, on February
18, 22 and 23, have served “three substantial modifications or additions to the
SPMC, toalling hundreds of pages of plans and materials” that they have not
even had an opportunity 1o assess.*

In addition to the issues being litigated before the offsite Board, the inter-
venors nole that they have other Seabrook-related demands on their ime and
resources that the Board seemingly ignored in setting the schedule for offsite
issues. These other obligations, when combined with the Board's three-track
schedule for offsite issues, are so burdensome that they effectively preclude the
intervenors from developing and filing by April 1 many important contentions
on the Massachusetts portion of the plan. First, the intervenor: assert thal, at
our invitation, they had o supplement their petition 1o waive the Commission’s
financial qualification rule, which supplement was filed February 23. They also
have been preparing briefs for submission to the United States Court of Ap-
peals for the First Circuit in the challenge to the Commission’s amendment of
10 C.FR. §50.47(c)X1) that provides new criteria for evaluating utility-prepared
emergency plans in situaions where state and local governments decline to par-
ucipate in emergency planning. Similarly, they have prepared comments on the
Federal Emergency Management Agency's guidance criteria for implementing
the Commission’s amendment of section 50.47(c)(1). Finally, they assert that
intervenor New England Coaliuon on Nuclear Pollution is occupied litigating
other issucs befor the onsite Seabrook Board and that the other intervenors
have an opportunity to participate before that Board on the reopened issue of
the applicants’ amended notification plan.

The applicants and the NRC staff oppose the intervenors® directed certifica-
tion mouon, arguing that the intervenors have made no showing that the Li-
censing Board's scheduling order deprives them of due process and hence the
standard for interlocutory review has not been met. In short, they claim that
the intervenors overstate and misstate their liugation burdens before the offsite
Board and, in the words of the applicants, “(i)f they squander their time, the
fault lies not in the Board's order, but in the Intervencrs’ election of tactics,™

Specifically, the applicants and the stafi assert that the principal part of the
Massachusetts portion of the pian has heen available since September 1987 so
the ntervenors have had many months o draft contentions. Next, they note that
the hearings on the New Hampshire portion of the Seabrook Emergency Plan

“ Joun Imervenor Appeal by Mo for Direcied Cenification (February 25, 1988) a1 9.
’App'ucam' Response 10 Joint Intervenor Appesl by Mouon for Directed Cenification (March 3, 1988) m §
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were held on an intermittent basis from October 1987 to February 1988 and that
the intervenors utilized a “lead intervenor” approach on the issues, so that the
hearings did not require each intervenor’s undivided attenton throughout that
period. The applicants and the staff also claim that in late December 1987 the
applicants offered the intervenors, subject (o a protective order, the information
the applicants originally deleted from the Massachusetts portion of the plai
concerning service providers. The intervenors, however, refused to sign the
protective order, 5o they should not now be heard to complain about needing
more time o file contentions.

B. It is well established that we will exercise our discretonary authority
pursuant to 10 C.F.R. §2.718(i) to direct certification of an interlocutory order
of a licensing board “‘only where the ruling below either (1) threaten(s] the party
adversely affected by it with immediate and serious ureparable impact which,
as a practical matter, (canjnot be alleviated by a later appeal or (2) affect(s] the
basic structure of the procecding in a pervasive or unusual manner.”® Where,
as here, a scheduling order is involved, our cases make clear that, under either
of these alternative standards, a showing that the schedule deprives a party of
its right to procedural due process is required.” Further, as we recentiv noted in
directing certification and reversing a scheduling order in this same proceeding,
“fundamental fairness is at the root of procedural due process” anc. although
“[t]here is . . . no litmus paper test for determining whether, in a particular
case, the fundamental fairness standard is sausfied(,) . . . that assessment must
be made on the basis of the totality of relevant circumstances disclosed by the
record.”

Unlike the situation presented in ALAB-864 where the Licensing Board,
without explanation, established a schedule that provided the intervenors only
eleven days o conduct discovery on twenty-one contentions and only ten days
to prepare prefiled tesimony, the Board’s scheduling order here, although
once again without explanation, is not so draconian as to raise an issue of
constitutonal dimensions. In their motion papers, the intervenors acknowledge
that before the Licensing Board they acceded to the schedule set forth in the
Board’s February 3 order. But the only change from that original schedule that
moved up any of the intervenors' filing deadlines was the advancement of the
intervenors' filing date for contentions. Thus, having made that concession, the
intervenors' argument before us is necessarily imited to one that the April

8 pudlic Service Co of Indiana (Marble Hill Nuclear Geneniung Station, Units | and 2), ALAB-40S, S NRC
1190, 1192 (1977) (footnowes omutied). Accord Texas Unlities Elecine Co. (Comanche Peak Steam Elecinc Suuon,
Units | and 2), ALAB-870, 26 NRC 71, 73 (1987); ALAB-364, 25 NRC 417, 420 (1987), Long Island Lighting
C;a (Shoreham Nuclear Power Stauon, Urut 1), ALAB-861, 25 NRC 129, 134 (1987

See ALAB-864, 25 NRC a¢ 420-21; ALAB-858, 25 NRC 17, 21 (1987); Howston Lighting & Power Co. (South
Texas Project, Uniis | and 2), ALAB-637, 13 NRC 367, 37071 (1981)
$ ALAB-364, 25 NRC st 42! (footnokes ormitied).
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I deadline for contentions on the Massachusetts portion of the plan is so
short, when considered with their other litigation obligations, that they will
be deprived of the opportunity to raise important issues about the plan. Our
review of the relevant circumstances, however, does not support the intervenors'
claim. Accordingly, the intervenors have not shown that the Licensing Board's
scheduling order meets the standard for interlocutory review,

The intervenors’ joint motion paints with a very broad brush in depicting
their liugation burdens but they have failed to present us with any quantitative
figures of the actual resources available 1o each intervenor, as well as estimates
of the actual and proposed use of such resources, in meeting their respective
Scabrook obligations. Indeed, in enumerating these obligations, the intervenors’
motion does not even tell us whether the vanous filings are joint filings like this
motion or separate filings by each intervenor. Absent at least some indication
of the number of attorneys, paralegais and technical experts each intervenor is
using and how their time is allocated 10 meet their respective obligations it is
difficult 1o concluce that the intervenors are overburdened by a schedule that on
1ts face 1s not patenuy unreasonable,

For example, the intervenors concede that the majority of the Massachusetts
portion of the Scabrook Plan has been available since last September 22. Even if
we disregard this date and start the clock with the Commission's determination
on November 25, 1987 that the plan was a bona fide one,* the intervenors still
have had almost three months prior to the Board's scheduling order 10 study
and evaluate the plan. Although the hearing on the New Hampshire portion
of the plan also was spread over much of this same period (from October 5
to February 10), the hearing consumed only 34 out of a total of 129 days with
only 6 days of hearings in all of January and February. Further, each intervenor’s
participation in the hearing was not so all-consuming that the intervenors now
reasonably can claim they had no time during this period to devote to other tasks,
such as evaluating the Massachusetts portion of the plan or preparing proposed
findings of fact on individual issues in the hearing as the testimony on those
issues was completed. Morcover, the Licensing Board's scheduling order gives
the intervenors a period of over six additional weeks (until April 1) 1o prepare
<ontentions for the SPMC Track and eight weeks (until April 6) from the date of
the close of the hearing to file proposed factual findings on the New Hampshire
poruon of the Seabrook Plan. This lauer period for filing proposed factual
findings is significantly longer than the usual, and presumptively reasonable,
period of forty days prescribed for such findings in the Commission's Rules of
Pracuce.' In these circumstances, we cannot find that the Licensing Board's
April 1 filing deadline for contenuons on the Massachusetts portion of the

% See CLI-87-13, 26 NRC 400 (1987)
C5ee 10CFR §275¢

270

-~

B

B e el
. .

-

+

S S e —

.
e % L

u-’-." 'q i-x



o)
S Py

Seabrook Plan is unreasonable. Obviously, therefore, the schedule is not so
harsh as to deprive the intervenors of their right to a fair hearing.

The intervenors also argue that two additional circumstances make the
Board's schedule so burdensome that they cannot meet the Apnl 1 deadline
for filing contentions. They assert that on February 18, 22 and 23 the applicants
issued substantial modifications to the Massachusetts portion of the plan. Be-
sides the fact that under the current schedule the intervenors still will have over
five weeks 10 analyze the amendments before contentions are due, we cannct or-
dinarily base a decision on whether to grant directed certification of a scheduling
order upon subsequent events that were not before the Board when it established
the challcnged scnedule. Rather, an appropriate request for relief must be pre-
sented in the first instance to the Licensing Board. In any event, we note that
even though the applicants’ recently filed amendments are voluminous due to the
nature of the amendment process, many of the changes appear 1o be relatively
minor and nonsubstantive.

Finally, the intervenors argue that they did not receive from the applicants the
portions of the plan containing service-provider information unul February 24
after they signed the Licensing Board's interim protective order, According to
the intervenors, the April 1 deadline for contentions simply does not give them
sufficient ime to investigate and (o survey a reasonable portion of the applicants’
hundreds of service providers in order to ensure their contentions are adequately
framed. Once again, we cannot base our decision on the appropriateness
of granting directed certification of the Board's scheduling order on events
occurring after that order.'* Because the number of service providers utilized by
the applicants and the magnitude of the intervenors’ investigative task regarding
those providers were not directly before the Licensing Board when it established
the contention deadline, an appropriate request for relief must be presented in
the first instance to the Board.'

“Wocmnoueccptmc.._ of the appl and the staff that the wiervenars have only themselves 10 blame
for the delay in their receiving e service-providar wformation because the applicants offered the intervenors that
matenal last December but the miervenors refused (0 sign he applicanis’ protective order. The recard does not
contain any comrespondence imong the parties sewing fords the exact terms of tat offer and the transenpt of e
irgument on s point before tre Licensing Board raises senous questions as Lo the substance of the applicunts’
offer. See, ¢ g, Tr. 9726-27

12 We note Ut in the event the Licensing Board demies the intervenors rebel, ihe Commussion’s Rules of Pracuce,
10C.FR. § 2714, permi: late-filed contentions. Therefore, assuming he intervenors act with all possible resources
and ».h due diligence n camrying out their vesugauon, &y comenucans they are unable w0 file becsuse of
nsufficient Ume 10 nvesugaie might sull be pursued by establishing, iater 2k, good cause for nat filing e
contenuians on ume.
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For the foregoing reasons, the intervenors’ motion for directed certification
denied.

FOR THE APPEAL BOARD

C. Jean Shoemaker -
Secretary to the
Appeal Board
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Cite as 27 NRC 273 (1988)

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. W. Reed Johnson
Howard A. Wilber

In the Matter of Docket Nos. 50-456-0OL
50-457-OL
(Safety Issues)

COMMONWEALTH EDISON
COMPANY
(Braidwood Nuciear Power Station,
Units 1 and 2) March 25, 1988

The Appeal Board affirms a Licensing Board decision rejecting intervenors’
claim that incidents of harassment and intimidation of QC inspectors during
the construction of the Braidwood facility precluded the requisite reasonable
assurance finding that the piant has been properly constructed and can be
operated without endangering the public health and safety.

OPERATING LICENSE PROCEEDINGS: ISSUES FOR
CONSIDERATION

An operating license proceeding is not concerned with whether a sanction
should be imposed against a utility because of asserted noncompliance with
a Commissioa regulation; rather, it is concerned with whether the plant was
properly constructed and can b¢ operated without endangering the public heaith
and safety.




OPERATING LICENSE PROCEEDINGS: SUA SPONTE 1SSUES

As a general matier, in an operating license proceeding, the Licensing
Board must confine itself 10 matters put into controversy by the parties. 10
C.FR. 2.760a. While the Board has the power (0 raise sua spome “a serious
safety, environmenial, or common defense and security matter” (ibid.), it may
not exercise that power without the issuance of a separate order which makes
the requisite findings and bricfly states the Board's reasons for raising the new
1ssue. Texas Utiliies Generating Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-81-24, 14 NRC 614, 615 (1981).

APPEARANCES

Robert Guild, Chicago, Hlinois (with whom Douglass W, Cassel, Jr., and
Robert L. Jones, Jr., Chicago, Illinois, were on the brief) for the
intervenors Bridget Litde Rorem, et al

Joseph Gallo, Washington, D.C., and Philip P. Steptoe, Chicago, Illinois
(with whom Peter Thornton, Chicago, Illinois, was on the brief) for
the applicant Commonwealth Edison Company.

Gregory Alan Berry for the Nuclear Regulatory Commission staff,

DECISION

Before us on the appeal of intervenors Bridget Little Rorem, ef al., is the
concluding partal iniual decision of the Licensing Board in this proceeding
involving the applicauon of the Commonwealth Edison Company (applicant)
for an operating license for cach of the two units al its Braidwood nuclear
power facility in Illinois.! The decision addresses a contention put forth by those
intervenors concerning alleged harassment and intimidation of quality control
(QC) inspeciors in the employ of an applicant contractor performing electrical
work at the facility.?

As admiued by the Licensing Board, the intervenors' contention alleged:

! See LBP-§7.14, 25 NRC 461 (1987). In an carber paria mital decision, the Licensing Board resolved in the
applicant’s favor the emergency planming issues raised by the intervences See LBP-§7-13, 25 NRC 449 (1987
C ::a sponie review 1n the absence of an appeal, we affirmed that decision in ALAB-£71, 26 NRC 78 (1987)

2Ah‘nw|r.- e intervenans’ onginal contenlion in e Quality assurance srea was considerably broader, u was
reduced 1 scope by reason of 3 Commussion order. See CLI-86-8, 23 NRC 241 (1986), and Licensint Board
Memorandum and Order (May 2, 1986, unpublithed)
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Contrary to Criterion 1 . . . of 10 C.FR. Pan S0, Appendix B, and 10 C.FR. Secuon
0.7, Commonwealth Edison Company and its electrical contractor, LK. Comstock Engi-
neering Company [Comstock] have failed 10 provide sufficient suthority and organizauonal
freedom and independence from cost and schedule as opposed 1o safety considerations 10
permit the effective identification of and correction of quality and safety significant deficien-
cies. Sysiematic and widespread harassment, intimidaticn, retaliation and other discrimina-
tion [have] been directad against Comstock QC inspectors and other employees who express
safety and quality concerns by Comstock management. Such misconduct discourages the
identification and correction of deficiencies in safety related components and systems at the
Braidwood Station.?

After this preamble, the contention described what the intervenors characterized

as instances of harassment and intmidation. According to the contention,

more than twenty-five Comstock QC inspectors had complained to the NRC

at various limes since August 1984 about harassment carmied out by certain

Comstock quality assurance superviscry personnel. This harassment was said to

L g ; N include widespread pressure (o approve deficient work, o sacnfice quality for

PR ' - » production and cost considerations, and to violate knowingly established quality

- % procedures. Any inspector expressing quality or safety concerns, the contention

asserted, was subjected to threats of violence, verbal abuse, lermination of

] | employment, transfer 10 an ungesirable job, or other adverse treatment. Further,

b Lt 36 ) the contention maintained that, despite the termination of the employment of a

R o Comstock QC supervisor for his mistreatment of a QC inspector, the effects of
his harassment remained and systemauc harassment continued to occur.

During the course of almost 100 days of evidenuary hearings on the con-

i teniion, the Licensing Board received the tesimony of over sixty witnesses,

including several of the Comstock QC management personnel and inspectors

involved in the alleged harassment and intimidation. In addition, the applicant

presented lestimony on data from two reinspection programs as rebuttal o the

intervenors’ charge that the cffectiveness of the QC inspections was impaired

by actual or perceived harassment and intimidation. Unrelated to any clum

7 . s ‘ embraced by their contention but as pan of a general attack upon one of the

o LR e Comstock QC managers, the intervenors were also allowed to introduce evidence

: concerning a method of inspection (referred to as the grid system) performed

by Comstock prior 1o the period of the asserted harassment and intimidation.
, . Over a lengthy dissent, the majority of the Licensing Board found there (o be
S ; ‘ rcasonable assurance thai the plant was properly constructed.* At the outsct,

3LBP-87-14, 25 NRC at 464 (quoting intervenors' contenuon).
‘Almﬂ\cu i such broad terms, that finding must be read much more narrowly. Obviously, given the limited
e § scope of the matier bang Lugated, the most that the majoniy could appropasiely find was that reasonable assurance
s s eusied that e Comsiock electncal work had heen properly pedormed. In the circumstances, it was for the NRC
. salf 10 resoive, outside of we adjudication, any outstanding questions regarding the guality of the remainder of
\he constructon work. The staff (subject 10 possidle Commussion review) also had the responsibility of making the
ultimate findings required by 10 CFR. 50.57(2) as 1 precondition 1o the actual issuance of the operaung License
(Continsed)
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the majority determined that the structure of Comstock's quality assurance
organization met the requirements of Criterion I of 10 C.F.R. Part 50, Appendix
B, regarding the freedom of quality assurance personnel from cost and schedule
considerations.* It then discussed the most significant alleged instances of
harassment and inumidation of QC inspectors.¢ Although the Board majority
considered some of the actons against the QC inspectors (0 have “crossed the
line of acceptable behavior,” it found no evidence that any of the demonstrated
instances of harassment or production pressure was intended 10 have an effect
on the quality of the inspections.” Further, the Board majority considered
credible the tesimony o the QC inspectors that, despite the actual or perceived
harassment, they had cont.nued to perform their inspections properly.*

As part of its examination of the question whether the QC inspectors had
succumbed (o any harassment or schedule pressure, the Board majority reviewed
the evidence relaung to the applicant's two reinspecuion programs at the facility.?
Those programs consisted of a second inspection of a sample of completed work
by qualified individuals who had not been involved in the initial inspection.
Although the programs were not instituted for liugauon purposes, the applicant
presented an analysis of the daw from the reinspections o demonstrate the
consistent level of performance by the Comstock QC inspectors before, during,
and afler the period of alleged harassment. The Board majority agreed that the
results did so demonstrate.'® It also observed that no significant construction
shorcomings had been identified in the one reinspection program dunng the
course of which the safety significance of found deficiencies was assessed.!!
Finally, the Board majority reviewed the adequacy of Comstock's grid system
inspection method and found no cause for concern.!?

Based on the tesumony of the QC inspectors and the results of the rein-
spection programs, the Licensing Board majority concluded that, despite man-
agement harassment and schedule pressure, the QC inspectors had continued
to perform their inspecuon duties in a professional manner.* Consequently, to

that the Licensing Board had authoruzed Among other things, the suff had 1o find that the facility had been
construcied i conformity with all regulaiary requurements and Lhal reasonable assurance exisis tha! s apersuon
will not endanger the public health and safety

5 See LBP-§7.14, 25 NRC a1 468.7)

51 w 471.92

7 1d. ot 802

$/d u 50203 1n Yus regard, the majoniy expressed it agreement with the belie! of spplcant consullant
Robent V. Laney. that the QC nspecion would scrupulously protect thewr pesonal integnty. /id. See Laney,
fol Tr. 17,245, a1 24.25

S See LBP-§7.14, 25 NRC a: 492:99

1074 4 503

U/ 4149 The ourer renspecuon program did not evaluaie the safety significance of its results. See DelGeorge,
fol. Tr. 16,740, a1 14

12 See LBP-87-14, 25 NRC 1 499-500

U/d 502
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repeat, the majority found the requisite reasonable assurance that the Braidwood
facility has been properly constructed and can be operated without endangening
the public health and safety.'* On the strength of that finding, the Board autho-
rized the issuance of licenses to operaie both units of the Braidwood Station,
provided that conditions stated in its earlier emergency planning decision (see
supra note 1) are fulfilled.'®

The Licensing Board Chairman filed a minority opinion in which he disagreed
with many of the subsidiary findings of the majority. Among other things, the
Chairman concluded that the harassment and production pressure were intended
10 affect the quality of the QC effort.”® In this connection, differing with the
view of his colleagues, the Chairman found that the employment termination of
a high-level inspector had been prompted by the fact that he had raised quality
concerns.'” In addition, the Chairman considered the applicant’s reinspecton
programs (o have been inadequate to support the efficacy of the quality assurance
program or the soundness of the electrical s, stem installation.'*

Notwithstanding his belief that improper production pressure was present and
that instances of harassment, intimidation and retaliauon had occurred, the Board
Chairman found that the QC inspectors had properly performed their inspections
for the period in question and that there is reasonable assurance that the electrical
system was properly installed by Comstock. Thus, contrary to the intervenors’
claim, the Board Chairman concluded that the quality of the construction of
the Braidwood facility was not adversely affected by harassment or inimidation
of QC inspectors. Based on his concern regarding the efficacy of Comstock’s
by then abandoned grid system method of weld inspection, however, the Board
Chairman could not find reasonable assurance of the safety of the facility."?

On their appeal, the intervenors maintain that (1) Criterion I of 10 C.F.R. Part
50, Appendix B, was not met because of harassment and intimidation of QC
inspectors; (2) there is no evidence that the QC inspectors performed their tasks
sausfactorily; (3) deficiencies in grid system weld inspections compel reversal
of the decision; and (4) the Licensing Board imnroperly placed the burden of
proof on the intervenors. The applicant and NRC stalf oppose the appeal. For
the reasons that follow, we affirin the Licensing Board's decision.

14 a1 503, As previously observed, supra note 4, that finding requires qualification.

¥ 1d u 504

614 w538

7 5

14 u 538, 555.59, 669,

974 at 538, 668-69. In ancther break with the majonty, the Board Chairman recommended the impasition of
civil penalues sgainst the applicant and Comsiock for specific matiers related 10 harssment and intimidation of
QC personnel. /d u 538
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L. CRITERION I OF 10 C.F.R. Part 50, APPENDIX B

Appendix B 1o 10 C.F.R. Part 50 sets forth the quality assurance criteria for
the design, construction, and operation of structures, systems, and components
that prevent or miugate the consequences of postulated accidents that could
cause undue risk 1o the health and safety of the public.® Criterion I provides in
rclevant pan:

The persons and organizatons performing quality assurance functions shall have sufficient
authonty and organizational freedom to identify quality problems: 10 initiate, recommend, o
provide solutions; and 1o ven(fy implementation of solutions. Such persons and ofganizations
performing quality assurance functions shall report 1o a management level such that this
required authority and organizational freedom, including sufficient independence from cost
and schedule when opposed (o safety considerations, are provided. . . . Lrrespective of the
cerganizational structure, the individual(s) assigned the responsibility for assuning effective
exccution of any poruon of the quality assurance program at any location where activities
subject to this appendix are being performed shall have direct access o such levels of
management as may be necessary 10 perform this function.

As carlier noted, the Licensing Board rejected the intervenors’ claim that
these requirements were not met in the case of the QC inspection of Comstock
work. Renewing that claim before us, the intervenors £0 on to maintain that, a
fortiori, the facility should be denicd an operating license.?

Utiliues engaged in the construction of nuclear power facilities are, of
course, expected o comply with all of the requirements imposed by Criterion
I and the other portions of Appendix B. And, beyond doubt, the failure
(o observe those requirements — just as the violation of other Commission
regulatons — may subject the utility 10 enforcement action on the pan of
the NRC swaff. But this is not an enforcement proceeding and the issue at
hand is thus not whether a sancuion should be imposed against the utility
because of its asserted noncompliance with a Commission regulation. Rather,
we are concerned in this licensing proceeding with whether the Licensing Board
correctly authorized the issuance of operating licenses for the Braidwood facility
and, more specifically, whether there is adequate record support for the Board's
ultimate finding of rcasonable assurance that the Comstock electrical work
was properly performed. On that score, a failure to observe some Criterion |
requirements may or may not call for the conclusion that the requisite assurance
is lacking. That will depend upon such faclors as the nature of the violation
and what measures, if any, were taken o compensate for the perceived QC
organizauonal deficiency,

2 See 10 CFR Pan $0, Appendia B, Inuroduction.
3 See Opening Bnef of intervenors- Appeliany Bndge: Liwe Rorem, ef ol (July 1, 1987) &t 6-7; App. Tt 611
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We need not, however, pursue that matter further. For we are in agreement
with the Licensing Board that, contrary to the intervenors’ insistence, Criterion
I was not violated here.

The intervenors’ Criterion [ claim is essentially rooted in the undisputed fact
that the applicant wished to eliminate the QC inspection backiog pertaining
10 the Comstock work. In this respect, the record discloses that a backlog of
approximately 14,000 inspections existed in mid-1983.2 In November 1983,
the NRC staff expressed concern regarding Comstock's ability o eliminate that
backlog while carrying out its ongoing inspection responsibilities.?® In a written
response (o that concern, the applicant indicated that Comstock’s inspecticu
force had been expanded.®

In early 1984, the applicant selected Daniel Shamblin as its new Project
Construction Superintendent at Braidwood.** Shamblin found the continuing
inspection backlog unacceptable® In recognivon of that fact, Comstock QC
Manager Irving DeWald prepared a plar ‘or the elimination of the backlog.”’

Jfter considering the plan, Shamblir ar-ounced that the eliminauon of the
backlog must be the first priority of Comstock.™ He also was prepared o suspend
any further Comstock craft work if necessary to accomplish that objective.®
In addition, Shamblin required Comsiock management (o report to him every
Monday on the backlog elimination effort.®

As part of that effort, Comstock established a daily inspection status report
for use in determining the progress being made in reducing the backlng.* In
addition, DeWald met with the Comstock QC inspectors every Friday to discuss
inspection activities.® At these meetings, it was reported that DeWald frequently
would exhort the inspectors to perform their tasks expeditiously.” Comstock also
continued to hire additional QC inspectors.™ As a result of the efforts of the
applicant and Comstock, the inspection backlog was eliminated in September
1984 .38

We find nothing in these undisputed facts that might be taken as supporung
the intervenors’ belief that the QC inspectors lacked “sufficient independence”

B 54¢ DeWald, fol. Tr. 1700, ut 7
B 5ee Inervenor Exhibet 3 at 7.8, 27.29
M e Imervenor Txhion 7, Enclosure 2 at 3
”Su Shamblin, fol Tr. 16274, 11 |
%4 4 810
See Intervenor Exhubat 12
B 5ee Intervenor Exniba 8 at |
3 5,4 Shambiin, fol. Tr. 16274, a1 10-14
% see Intervenor Exhibis § a1 2.
3 g6 DeWald, fol. Tr. 1700, at 20-21; Seese, fol. Tr. 2330, a1 7.9
2 e Tr. 1786 DeWald).
3 Soe Tr. 4240-41 (Sayder), Tr 5796-98 (Gorman); Tr. 7566-68 (Seeders)
M see DeWald, fol. Tr. 1700, &t 7-10
38 S4e Shamblin, fol Tr. 16274, 4t 16-17

279




within the meaning of Criterion 1. The applicant’s desire 1o reduce the inspection - X
backlog was not only quite understandable but also might well have had, at least :
in part, safety underpinnings.’ Moreover, the steps taken (o achieve that end
appear 10 us 10 have been perfectly reasonable. Of particular significance, the
record i1s devoid of anything to suggest that the applicant’s management (through
Shamblin) was calling upon the inspectors either to conduct the mnspections at
a pace that would not enable a proper review of the items under scrutiny or .
10 overiook discovered deficiencies, Among other things, there is no probative b x4 . 0y
evidence that inspection quotas (let alone unreasonable ones) were imposed, iy e : , 245
or that any action was taken against @ QC inspector because of the failure to ; 0 31
complete a certain number of inspections in a given period.” Additionally, it is ‘ SRR
clear from the testimony of the inspectors that they were free 10 raise quality f e ALY
concerns and did so when appropriate. ® SRR 2

In the circumstances, the intervenors’ argument comes down to the propo- v T AR %
siuon that Criterion I contains an absolute prohibition against any endeavor by A v : xS
the utility 1o obtain the more timely performance of inspection activities on its SR :
construcuon project. We reject such an expansive reading of the Criterion.” As &
we see 1L, so long as there is no indication that it encompassed an explicit or LA
implicit direcuon to perform substandard inspect ons, there is nothing improper
about an effort to shorten the gap between the ¢ ympletion of a segment of the
construcuon work and the ascertainment of the « uality of that segment.

II. HARASSMENT AND IN7 IMIDATION : R g gt N R

We wrn now to the question whether, nol vithstanding the absence of RTE T s Aty - 2
a violauon of Criterion I, the record supports the intervenors’ claim that R R e S e P

¥rd 089 See also Intervenor Exhubi 3 a1 7-9 As consirucuon work progresses, it may becume more difficult 3 : T, RN g T A
Locond.mcemmxyp.o!QCmpacum(e;;.dnmummmnolmgcr-duymiuewmcm) §- 0588 e e T b y AN
T See, 04, Tt 4248-56 (Snyder). Tr 4857.66, 488384 (Rolan), Tr. 4995.98, 505054 (Musiered), Tr. $107-28, o ' I ;
5207-09, 524243 (Holley): Tr. 5782-83 (Gorman), Tr. $918-23 (Peserson); Tr. 6857.73 (Bowman), Tr. 8655.57 % o s
(Tunter): Tr. 923841 (Martin), Tr. 9665-70 (Perryman), Tr. 988485 (Bossong) In support of their argument, A S PRI R
memunmrdutoom;umqumQwamNRCme'bﬂ 2] s :
m:Qprenmmmdwhmummmmwnqmmmatcmmwmm
quality See Tr 17534.35 (McGregor! But the tesumany of the QC inspeciors at tnal indicated that, wough
n:mmmnmpowo.’upednm.owMmmgmwaknommMﬁwmk
quanuiy over quality. See, eg., Tr 426769, 4469, 4526.27 (Sayder), Tr. 474447, 4882.84 (Rolan), Tr. S115,
$122-23 (Tloliey), Tr. 5924.29 (Peterson); Tr. 6857.58 (Bowman), Tr. 16,647-49 (Hii).

See. ep. Tr 4182, 4185.87 (Snyder). Tr 6795.818 (Bowman), Tr 9648.50, 9673.81, 9689 (Perryman). This
s not o 1y tat all supervisors of the QC insp lors were pieased by the independence shown by the
inspeciors. Nevertheless, the inspecions indicaied that, while thew management may have responded slowly in
some insiances, probiems were resoived in due course See, e.4., Tr 4193, 452027 (Snyder), Tr. 483742 (Rolan),
T 6318, 695657, 6968.69 (Bowman); Tr. 9677, 9751.52 (Perryman), Tr 12373.82 (Archambeault)
”Bmmu:mnmmmd&mXmmwﬂ!mdmbxymwmmﬂ\omq&hxy
concerns, we agree, however, \-al 2 nohumo{ma&mmwmmcdw”wauam
of harassment or inumidauan of thase personnel
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intimidation and harassment of Comstock QC inspectors stood in the path of
the result reached below. In addressing this question, we first summanze the
testimony bearing upon the nature of the asserted intimidativ and harassment
and then consider the evidence directed to their effect upon the ace *ptability of
the inspectors’ performance.

A. Over a dozen Comstock QC inspectors were called to testit, These
individuals were not of one mind with regard to what constituted harasment
or intimidation in a construction site sewing.* Not surprisingly, then, eq.ally
diverse opinions were exp:.ssed with regard to whether harassment or attemp.s
at intimidation had taken place. Some of the inspectors believed that they had
been harassed and/or subjected to intimidauon by Comstock QC managem.ent at
various times during the 1983-85 period.* The cited examples included abusive
language by supervisors and the refusal by Comstock management 10 allow an
inspector to change his wvork shift.® Other inspectors, however, disclaimed any
belief that they had been significaritly harassed.*’

But while there was disagreement among the inspectors concerning their
subjection to harassing and intimidating conduct on the part of superiors,
no significant divergence of opinion was present in the testimony about the
effect of that conduct upon inspector performance. With a single limited
exception, each inspector to whom the question was posed stated unequivocally
that, notwithstanding any perception of harassment or intimidauon directed
against him or fellow workers, he had carried out his responsibilities in a
professional manner.* These statements were supported by concrete illustrative
examples. Inspector Richard Snyder testified that, over the vehement objection
of a supervisor, he filed a report on the calibration of a welding machine.**
Inspector John Sceders testified that he performed a record review in a careful
manner despite his conviction that he was being pressed o complete the review
quickly. And inspector Robert Hunter stated that, when a supervisor came (0

Qsee, e, Tr. 4975 (Mustered); Tr. 705153 (Wicks); Tr. 6788, 6819 (Bowman). Tr. 743536, 7875 (Seeders);
Tr. $422-25 (Marun), Tr. 12,482 (Archambeauit)

4 See, ¢ 2. Tr. 419698, 422428 (Snyder), Tr. 4660-65 Rolan); Tr. $098-99 (Holley); Tr. 5728, 5741 .44, 5754-
$6 (Gorman); Tr. 7418, 7425, 785355 (Seeders), Tr. §635-37, 8669-70 (Humer), Tr. 9214-15, 921920, 74156,
9420-26 (Marun); Tr. 9948 (Bossong), Tr. 12.369-70 (Archambeauit).

Q g4, g, Tr. 419698 (Saydery Tr. 12369.70 (Archambeauit). The most senous ncidents of harassment
and inumidauon involved confrontavons with Comstock QC Supervisor Richard Saklak. Because of one such
confromaton, Saklak's employment was ierminaied by Comsiock. See DeWald, fol. Tr. 1700, at 26-33

et e £ Tr. 4972.79 (Musiered); Tr. 6780-91, 6796-300, 6810-12, 6818.21, 691011 (Bowman); Tr. 7039-40,
7050-58 (Wicks). See also Tr. 6255 (Puckeu).

Y 5ee. e.p. Tr 4256 (Snyderh; Te. 4739, 4743.44, 4380-81 (Rolany, Tr. 4974, 499194 (Mustered); Tr. S111.
16, $153-54 (Holley): Tr $916.18 (Paeson), Tr. 6911 Bowman): Tr. 7052 (Wicks); Tr. 775657 (Seceders)
Tr. 8668-71, $702.03 (Hunter), Tr. 9544-51 (Masun);, Tr. 12.491-92, 12,642.48 (Archambeault)

5 See Tr. 418187, 4196-97 (Snyder)

4 See Tr. 742330 (Seeders).




him and requested that an inspection report be closed out, before complying
with the request he would ensure that this action was appropriate.*’

The exception to this line of testimony was the observation of inspector
Terry Gorman that he might have uninienuonally discharged his duties in a
less careful manner because of strong pressure exerted on him (o complete
high priority assignments.* At the time in question, however, Gorman was not
engaged in the ficld inspecuon of construction work but, instead, was assigned
1o the processing of documents in the document vault.*® From all that appears
in the record, the processing errors that were discovered by file clerks (and led
to Gorman's concession of a possible adverse reaction io pressure) were of no
salety significance.

B. The inlervenors acknowledge the lesumony of the inspectors on their
job performance. Al least by implication, they also concede the absence of any
affirmative evidence (o sugges: that that testimony was false. Nonetheless, we are
told that, because the estimony was self-serving, we should not merely discount
it enurely but, as well, assume the converse:  that the perceived harassment and
aliempled intimidation had a decided effect upon the quality of the inspection
of completed construction work. %

The intervenors do notexplain why we should accept the porton of the testi-
mony of the inspectors that assists their position while, at the same time, reject
as being not worthy of belief the portion that cuts against their awack upon
the result below. We need not, however, pursue that seeming inconsistency any
further in this instance. That is because there is credible evidence of record that
bears out the inspectors’ insisience that they carried out their field inspections
properly, despite the perceived harassment and atlempted intimidation. That ev-
idence consists of the results of two reinspection programs that, in combination,
produced a second opinion by different inspectors regarding the construction
work examined by the QC inspectors in question, both before and during the
period that those inspectors allegedly were subjected to harassment and intimi-
daung tactics.

1. The first of the two programs was the Construction Sample Reinspec-
tion (CSR), which addressed all construction work completed before June 30,
1984.% Its objecuves were 10 provide assurance that the plant construction met
“applicable design requirements” and “to confirm that the overall quality pro-

7 See Tr. 88737 (lumer)
4 See Tr $752.62 (Gorman)
4 See Tr. 74647 (Gorrnan)

In tus connecuon, the imervenons manain hat te Licensing Board mujonty gave excessive weight 1o the
tesumony of applicant consulant Robent Laney that the QC inspectors would resist pressure Lo compromise har
miegnly. Although the majonty did noe 15 genen) agroament with this winess's views on the subject (see supro
note §). we do not read that agreement as erucial 1o e Board's ulumate conclusion on the maner.

5! See Kaushal, fol Tr. 13,068, a1 3
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gram was functioning as expected.”® The CSR was made up of three elements.”
The first was a random selection of the items to be reinspected from the total
number of safety-related items available for reinspection, with the consequence
that each item had an equal opportunity to be included in the sample.™ Ac-
cording to the uncontroverted testimony of a staustician, the selected sample
was large enough to support a conclusion with 95 percent confidence that, if no
design-significant defects were found in the inspected items, 95 percent of the
total population wou!d be free of such defects.** The remaining two elements
involved the non-random selection for reinspection of items that either were a
part of essential plant systems or, for some other reason, were deemed (o warrant
special scrutiny.*

The second rcinspection program was conducted by Pitsburgh Testing Lab-
oratory (PTL) with an objective of ascenaining how well the QC inspectors had
performed their duties. This program was initiated during the early phases of
construction in 1977 and continued throngh the construction period. The por-
uon of the PTL data analyzed for this proceeding related to work that had been
reinspected between July 1982 and June 1986.7

For the purposes of this proceeding, the applicant assembled the data ob-
tained from these two reinspecton programs in such fashion as to enable a
companson of the relationship between the results of the inspections and rein-
spections for both (1) the inspecuons taking piace before the period of asserted
harassment and attempted intimidation; and (2) the inspections occurring during
that period. Specifically, the objective was to ascertain whether there was sig-
nificantly greater agreement between the inspectors and reinspectors regarding
items accepted by the former prior to the commencement of the purported un-
due pressure, If so, there might be room for an inference that the inspectors had
succumbed to such pressure, On the other hand, so the applicant’s reasoning
continued, if there turned out to be no significant difference between the rates

214 awas,

Dyd w1116

M4 w4

%3 See Frankel, fol. Tr. 17,082, at 10 Discrepancies idenufied dunng the CSR program were evaluated for design
sigruficance by Sargemt & Lundy, e architect-engineer for Braidwood. See Kaushal, fol. Tr. 13,068, at 28
26. None of the discrepancies was fcund 10 be design significant. See Thomal, fol. Tr. 14270, &t 17; Kosual,
fol. Tr. 14,270, a1 21. We need add only that the record belies the Licensing Board Chauman's endeavor 10 put
tie objecuvity of Sargent & Lundy into queston. See LBP-87-14, 25 NRC a1 662-65. For example, o suppont
his belief that Sargent & Lundy might have been concerned soout bang held sccountable for any determined
daign-ugnuficant defecy, the Licensing Board Chaurman panted 10 1 cable tat asseriadly had been excessively
berit as the result of a cable juncuon box that was oo small /d ot 663 But the evidence discloses that the bot
was of sdequiie mize and the cable mu uficturer had aliowed use of e cable a nstalled i it natwithstanding
the degree of bending. See Tr 14,488.39, 14590-91, 15,490 (Thonell). The remaining claims by the Licensing
Board Chairman regarding the objesuvity of Sargemt & Lundy in its analysis of identified discrepancies are equally
withaut ment

% See Kaushal, fol. Tr. 12,068, a1 1416

7 See Rebutal Testumony of George F. Marcus (August 1986) at 712, admined ut Tr. 15568
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of agreement throughout the entire period, the appropriate inference would be
that there was no pressure-related change in the performance of the inspectors. s

2. As is undisputed, the data support the thesis that the agreement rate
between the inspections and reinspections did not vary 1o a matenal extent
insofar as the inspections conducted before and after 1983 are concerned.® In
common with the applicant and the Licensing Board majority, we conclude that
probative weight can be attached to this fact® In this connecuon, we have
considered and rejected the intervenors’ objections 1o any reliance being placed
upon the reinspection data — objections based entirely upon the views expressed
by the Licensing Board Chairman in his dissenting opinion.

To begin with, crucial significance does not attach to the fact that the CSR
program covered only inspecuions conducted before June 30, 1984, In stressing
that consideration,* the Licensing Board Chairman overlooked the additional
fact that the PTL reinspection program extended to inspections throughout the
period of construcuon work, The data acquired from that program that were put
into evidence below related 10 the initial inspections performed during the entire
period of alleged harassment and attempted intimidation. In this connection, both
programs reinspected work that had been initally inspected between July 1982
and June 1984. The data derived from those reinspections indicated that the
two programs provided similar results vis-a-vis the agreement rate between the
initial inspections and the reinspections.® Thus, there is litte reason why the
PTL data should be deemed insufficient for the period not embraced by the CSR
program.

The insisience of the Licensing Board Chairman that the PTL data should be
discarded as not derived from a statistically random sample entrely ignores e
tesumony of applicant witnesses Martin R. Frankel and Louis O. DelGeorge
Dr. Fran'el, an acknowledged expert in the analysis of statistical data, indicated
that, although the PTL sample was not staustically random, it nonetheless might
suffice 1o support an inference that the initial inspeclors had not succumbed to
undue pressure.™ This, he added, could be determined only by means of an
engincering evaluation.® Mr. DelGeorge, an engineer and official of the appli-

3% See DelGeorge, fol Tr. 16,740, at $-6, 9.13

%1d & 13 See also Frankel, fol Tr. 17,082, &t 20-27. No exsct dares were esublshed dunng the

for the commencement and cessation of the aleged harassment ané inumidauon. See LBP-87.14, 28 NRC at $39.
40. Neventheless, it appears that the period generally ranged from mid- 1983 1o laie 1985, In any even, collecuvel y,

mcmmmmmsmwwmmmmu\wmlwtmgwmﬂedm“lw
numidation

% See LBP-£7-14, 25 NRC wt 493-99, S03

6l 14 4 65455

€ See DeiGeorge, fol Tr 16,740, &t 37-38: Tr. 16.801.02 (DelGeorge)
& See LBP-§7-14, 25 NRC at 559, 665-66

© See Frankel, fol Tr. 17,082, a: 25

65 See Tr. 17,14748 (Frankel)
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cant with broad experience in the execution of reinspection programs, provided
just such an evaluation.” He concluded that, given its size and distribution over
time, the PTL sample was sufficient despite not being stausucally random.®
Significandy, neither the Licensing Board Chairman nor the intervenors even
refer 10 this conclusion or the analysis offered in support of it, let alone explain
why we should decline to accept it.*

No greater menit attaches to the Licensing Board Chairman’s complaint,
echoed by the intervenors, that the supplied reinspection data did not include
the items that had been rejected by the initial inspectors.® As a practical matter,
reinspections normally are not directed (o the determination whether a particular
item had been rejected by the initial inspector: for good reason, the focus of
reinspections is on work that has been accepted (either initially or after correction
of determined deficiencies). Moreover, (0 repeat, the issue here is whether there
was a significant change in the quality of the initial inspectors’ performance as
the result of harassment and :ntimidation. As seen, the data from the reinspection
programs countered the existence of any such change.

In sum, we have been provided with insufficient cause not to take the
reinspection results as corroborating the testimony of the inspector witnesses
that they had performed their field inspections without regard to any harassment
or attempted intimidation. On this score, it is important to bear in mind that
there was not one scintilla of evidence that tended to establish that harassment
or attempted intimidation had influenced the field inspections.™

III.  GRID SYSTEM

Prior 10 November 1982 Comstock employed an inspection method known
as the grid system. There was no claim below that harassment or intimidation
endeavors influenced the results of inspections using that system. This being
$0, it is doubuful that those inspections were within the ambit of the single
contention admitted for litigation. Despite his recogmition of this consideration,”
as previously noted the Licensing Board Chairman relied exclusively upon his

% See DeiGeorge, fol. Tr. 16,740, at 43-44
9 1d w4547
"T‘hubmmBoudcwnmnlbomwdmoumgmmdupmmdmlwtwwmy
of applicant witnesses that only 1 small percentage of welds had been reinspecied tirough paink. See LBP-§7. 14,
25 NRC at 665-66. The iniervenors do not press this pount on appeal and we find notfung in the recond to cast
doult upan the credibility of the withesses.
B /4 a1 $57.59, 660-52.
s the stsence of such evidence, e iervenars’ relance upon Unioa Elecone Co (Callaway Plamt, Unit 1),
AL3-740, 18 NRC 343 (1983) is enurely misplaced. Saied otherwise, the record at hand does nat indicate, in
the words of Cailaway, “1 dreakdown in qualily assurance procedures of sufficient dimensions 10 nise legitimate
gmu a5 10 the overall integnty of e faciity and i safety-relsted structures and components.” /d & 346

! See LBP-37-14, 25 NRC a1 553.54
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o support his conclusion that there was
ty was properly construcied.™ Because
ystem, we are constrained to
address the matier notwichstanding our conviction that it was beyond the scope
of the proceeding.™ We find the Licensing Board Chairmar's criticism of the
grid system insubstanual.

The gnid system method called for the selection of a certain percentage of
classes of items for inspection. In the case of welds and equipment, 100 percent
were inspecied. For all other classes, 35 percent received scrutiny (subject to
an expansion of the sample if an unacceptable number of deficiencies were
discovered in the items initially selected for inspection).™

Al the end of October 1982, the applicant decided that it was not satisfactory
to inspect only some items. Accordingly, it directed Comstock to commence
forthwith an inspection of all iems, including those that had previously eluded
inspection under the 35-percent standard.™

One vestige of the grid sysiem remained, however, for almost another
year. In conducting the 100-percent inspection of the welds, some inspectors had
followed the practice (permitied by Comstock) of documenting the inspec Jon
results in personal notebooks and then later transferring the information to
official checklists.” In Octlober 1983, at the applicant's insistence, the pracuce

was discontinued.” Thereafier, the inspectors were required to use the checklists
during the inspections.™

Given that ulimately 100 percent of all lems were inspected, it is not sig-
nificant that only 35 percent of certain ilems were examined at the outsel™
This leaves the Licensing Board Chairman's dissatisfaction with the pre-October
1983 pracuce of recording weld inspection results ab initio in personal note-
books. Although that practice may well have been undesirable, there is nothing

belief that the grid sysiem was flawed 1
not reasonable assurance that the facili
the intervenors endorse the auack upon the grid s

———
72 See supra p 271
nMume.mmwmmMpmMMmmmwpr
mm)bympcm'loc.l’.& 2760 Wwb«dmwwwmmm’tmﬂ
ulu),nwm{.amﬁmm‘ummwﬂ(M),umyumupmm
uusmo("amnummm-msmwuwmutyu-mlw'ﬂm-ﬂa
rassing the [new) ssue” Texas Utilises Generatiag Co. (Comanche deak Sieam Electric Suuan, Units | and 2),
CLI-81-24, 14 NRC 614, 615 (1981). No such order surfaced with regard 1o the usue of e adeguacy of gnd
sysiem nspecuons

T4 5pe LBP-§7-14, 25 NRC st 499.500; DeWald, fol. Tr. 1700, »t 7; Imervenor Exhibits 160 and 200

75 5o LBP-17-14, 25 NRC at 564, DeWald, fol Tr. 1700, & 7; Intervencr Exhibut 205, Atachment 111 See alro

App. Tr. 83

”}zubtwm fol. Tr. 1700, & 24

7 See Tr. 9570-78 (Mastin)

™ bid.

”Amm&l) mm;mmmwm.ummwwm.mmmm
ineorrectly thought that aust 35 percent of the nldsmmpoeuﬂ.Sale-ﬂ-u,:SNRCulﬂ-SOO.SﬂSu
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in it.e record to suggest (na: it resulted in the failure 1o document discerned
weid deficiencies.® In this regard, it is noteworthy that the CSR program did
not identifv 2.1y design-significant weld defects, i.c., deficient welds that might
raise safety concerns."

For ‘ae foregoing reasons, the Licensing Board's concluding partial initial
Jacision, LBP-87-14, 25 NRC 461, is affrmed ®
I* is 50 ORDERED.

FOR THE AFPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

® Under the gnd sysiem, umm.ucunnuwxmmm;nuwwdw
cnft personnel with nsn o ake ve scuon. As & genenl mader, the weld would not
ummummmum.fwmmmmmm thus the weld could be
listed as asccepable. Depending upon the amount of ume required 1o comrect the defect, several ‘ays (or pechaps a
week or more) mught elapse before a parucular weld would wrn up on # later checklist See Tr. §290-91, 8348.56
(Marun)

In light of the foregonng pracuce, sckrowledged by the Licensing Board Chairman (see LBP-87.14, 25 NRC
a 554, 630), it is scarcely surpnsing that the checklisis make reference anly t0 accepted welds. Nonetheless,
the Chairman takes that fact 1o suggest that the inspecuons did not tumn up all weld defecs. Proceeding on the
assaapuon thal 2 proper inspection would have determined hat roughly 30 percent of the welds were defect..e,
he reasons tat it would aat have been passible Lo correct all of them before the preparstion of the checklist
showing thal they were acceplable. /d ot 554.55, 651

There are several flaws in Uus Line of reasaning. For one thung, there is no record basis for the Licensing Board
Chairman's assumpuon respecung the percentage of welds Uit should have been found defectvs on an tuual
inspecuon. Second, the record evidence refutes his tacit assumption that all welds inually found defecave made
therr way inio the same checklist as sccepuble. See Tr. $352-53 (Marun). Thind, the evidence aiso contnadicys
the yet further lacut assumpuon that 3 large number of weld defects could not be corrected within the several Gay
rnodmm;bavmm p and Be p of e checklisis. See Tr. $357.63 Marun).

mmmmw:wﬁkmummmﬂmwdmmﬂm
ander the gnd system. This 1s true but urelevant. For our purpases, it is enough that the absence of any detected
design-sigruficant weld defects meant that there 15 95 percent confidence it 95 percent of the wtal weld populauon
is free of such defecws. See npra p. 283,
£ We have considered ali of tre intervenors’ other claims on sppeal and find them equally without ment. Among
hose claims is he insistence Lt the Licensing Board improperdy allocaied the burden of proof. [t may well he
that, once Lhe wervenors had established that QC inspectons believed that they had been subjected Lo harassment
ind siempls & inmidauan, the applcant had the burden of going forward on the safety significance of tat
belief Uuahapﬂmsmdmlmwwvﬁueho{mnm leswnony and the evidence
relaung 'o \he reinspection programs, which reflected that any h me of stlempied inmidation that mught
have occurred did nax matenally influence the outcome of field QC nspect 1s. Although given ampie opportunity
10 do 50, the intervenors did not succeed in rebulling the applicant's showing. Thus, the appl must be ¢ d
0 have also satisfied s ulumate burden of proofl on the question whether the Comsiock sisctncal wosk was
properiy performed.
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Cite as 27 NRC 289 (1988) LBP-88-7

UNITED STATES OF AMERICA
NUCLEAR REGULAORY COMMISSION

ATO'AIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

John H Frye, lil, Chairman
Dr. Oscar H. raris
Frederick .J. Shon

In the Matter of Docket No. 50-322-OL-5
(ASLBP No. 86-534-01-0L)
(EP Exercise)
LONG ISLAND LIGHTING
SOMPANY
(Shoraham Nuclear Power Statior,,
Unit 1) March 9, 1388

Licensing Board concludes that it lacks authority to retain jurisdiction for
purposes of determining whether a subsequent exercise demonstrates that certain
fundamental flaws, which it found were revealed by the February 13, 1986
Exercise of the offsite emergency response plan for the Shoreham Station, have
been corrected.

LICENSING BOARDS: DELEGATED AUTHORITY

Where the Commission delegated authority to the licensing board te conduct
an expedited hearing and issue a decision on the question of whether funda-
mentai flaws were demonstrated by the exercise of an emergenc plan, but did
not delegate authonty to make a reasonable assurance finding, that board’s ju-
risdiction ends on issuance of its initial decision It may not retain jurisdiction
to determine whether a subsequent exeirise der nstrates that any such flaws
have been corrected.
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MEMORANDUM AND ORDER

(Concerning Retention of Jurisdiction)

In our Iniual Decision,' we noted that Staff. in its proposed findings, had
suggested that we shuld retin jurisdiction ir this proceeding o determine
whether, following ar yher FEMA-graded exercise, LILCO had adequately
corrected the flaws found in its emergency plan in the February 13, 1986
Exercise. Because Staff did not elaborate on this suggesuon and no other party
addressed it, we called for the views of all parties.?

Those views have now been received.’ Staff no longer suggests that we
relain junsdiction. After reconsideration, Staff points out that were we 10 retain
jurisdiction, we would have 10 do so on the basis that certain issues pending
before us were unresolved. Staff now takes the view that we have carried
out the Commission's directive in CLI-86-11, 23 NRC 577, 5§79 (1986), “1o
consider evidence which intervenors might wish to offer 1o show that there is
a fundamental flaw in the LILCO emergency plan,” so that there are no such
1ssues. Thus in Staff's view, ous jurisdiction terminated on issuance of our Initial
Decision, LBP-88-2, 27 NRC 85 (1988).¢

LILCO believes that we should retain jurisdiction. In support of this view,
LILCO points out that its motion upon which the Commission acted in deciding
CLI-86-11 viewed the February 13 Exercise as the full-participation exercise
that would support licensing of the Shoreham plant. Thus, in LILCO's view,
we should retin junsdiction 1o determine, ‘ollowing an exercise, whether the
flaws that we found have been remedied 5o as to permil a reasonable assurance
finding. In this reger4, LILCO appears (o view our mandate as similar to that
of a board with jurisdiction over an operating license proceeding where such
a course is clearly appropriate. See Commonwealth Edison Co. (Byron Nuclear
Fower Station, Units 1 and 2), ALAB-770, 19 NRC 1163, 1168-70 (1984);
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Power Station,
Unit 1), LBP-82-48, 15 NRC 1549 (1982), modified and aff'd, ALAB-727, 17
NRC 760 (1983).

Iniervenors appear 1o take the position that while we probably lack the
authority 10 retain jurisdiction, it might be a £00d idea for us to do so. Iniually,

'LBP-85.2, 27 NRC 85 (1988)

3id u 214

3 See LILCO's Views on Conunui.g Board Junsdicuion, dated February 17, 1988, NRC Swff Response o Board
Reques:, caied February 15, 1988 and lmervenors Views an Whether the Licensing Bo-rd Should Rewin
Junsdiction. dated February 22, 1985

4 Suf aso pous out ihat LBP-85-2 in effect reverses severa) of 0. OL.2 Board's Bndings on the adeguacy of the
LILCO plar. Thus, 2 paacuca! problem mumbymrwdnmmmumm
on the “fixes™ 10 these inadeguacies because the DL-3 board conuzues 10 have unsdiction over Yy necessary
changes 10 te LILCO plan In Swfl's view, thus 84 vion and complicaton 10 an already camplex case
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they point out that our Partial Initial Decision® holding that the February 13
Exercise was not a full-participation exercise, the flaws found in LBP-88-2, and
the expiration of the 2-year perioc in which the February 13 Exercise might have
been used to support licensing combine to make it unlikely that there could be
arv corrective measures with respecy to the February 13 Exercise results over
which we might preside. Intervenors believe that while this situation could be
interpreted in such a way as o present issues raised by the February 13 Exercise,
such an interpretation involves a strained reading of CLI-86-11. While noting
that there is no guarantee that the members of this Board would be available to
preside over the litigation of the results of a .uture exercise,® Intervenors believe
that the stronger argument for our retention of jurisdiction lies in considerations
of “judicial” economy. They correctly point out that, having found flaws revealed
bv the February 13 Exercise, it makes sense for us to review the efforts to correct
those flaws.

Licensing boards “are delegates of the Commission and, as such, . . . may ex-
ercise authority over only those matters that the Commission commits to them.™
We agree with Staff that, with the issuance of LBP-88-2, we have discharged
the responsibilities delegated o us by the Commission. The Commission has
not indicated that our authority exiends beyond “expedit(ing] the hearing (o the
maximum extent consistent with fairr.ess to the parties, and . . . issu(ing] (cur]
decision upon the completion of the proceeding™*® consequently we have r.)
authority to review any corrective measures that might be taken.

We note that, in its delegation o us, the Commission has not included the
authority to make a finding of reasonable assurance, but rather has hmited
us to considering evidence that fundamental flaws exist.® We presume that
this omission was intentional, and that the Commission intended to leave the
authority to make such a finding exclusively with the board having junsdiction
over the operating license application in general. Had the Commission given us
such authority, LILCO’s position would be well taken,

Morcover, we also agree with Staff that for us to retain junsdiction in this
procedural situation would only add confusion and complication to an already
excessively complex proceeding. Intervenors have alluded o the possibility that
it may not be possible to further consider the February 13 Exercise as a basis
for licensing. Whether it is possible or not, it may not be desirable. As things
now stand another exercise must be held. That being the case, it may be
more expeditious to design that exercise as a full-participation exercise that

SLBP-87.32, 26 NRC 479 (1987)

$LILCO also noted tus problem in s response.

? Duke Power Co. (Caawba Nuclear Station, Units | and 2), ALAB-825, 22 NRC 785, 790 (1985)
PCL85-11, B NRC wt $82

Yid 5™
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will support licensing in and of itself. At a minimum, such a course would seem
to provide the opportunity to cul off further liugetion over the results of the
February 13 Exercise except 10 the extent that the Commission may wish 1o
review those results in order to provide guidance. In this situation, we believe
the Commission may wish to prov.ue direction. Our retention of jurisdicuon to
determine whether the fundamental flaws that we have found have been shown
by a subsequent exercise 1o have been corrected oniy serves to further complicate
this situation without providing any corresponding benefit. If, after reviewing
this situation, the Commission wishes (o delegate further authority to this Board
it can, of course, do so.

In light of the foregoing, we have concluded that we lack the authority to
retain junsdiction to determine whether the fundamental flaws revealed by the
February 13, 1986 Exercise have been corrected.

It 15 so ORDERED. -

THE ATOMIC SAFETY AND
LICENSING BOARD

Frederick J. Shon
ADMINISTRATIVE JUDGE

Oscar H. Paris
ADMINISTRATIVE JUDGE

John H Frye, 111, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
Maich 9, 1988
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Cite as 27 NRC 2293 (1988)

e UNITED STATES OF AMERICA
i NUCLEAR "EGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
i b Before Administrative Judges:

lvan W. Smith, Chairman
4 Gustave A. Linenberger, Jr.
5 Dr. Jerry Harbour

In the Matter of Docket Nos. 50-443-OL
e 50-444-0L
(ASLBP No. 82-471-02-0L)
2 (Otfsite Emergency Planning)

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2) March 23, 1988

MEMORANDUM AND ORDER

(Protecting Information from Public Disclosure)

I. BACKGROUND

On September 18, 1987, Applicants filed in this proceeding their Seabrook
Plan for Massachusetts Communities (SPMC). Asserting personal privacy con-
siderations, Applicants deleted or “redacted” certain information concerning the
identity of individuals and organizations needed to implement the plan,

In its memorandum and order lifting the stay of low-power operations, the
Commission required that the Applicants must provide to the NRC Staff and to0
FEMA any of the redacted information that the Staff and FEMA deem necessary
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for their review of the plan. The Commission direcied further that, prior 1o
low-power operation, Applicants must indicate thei- willingness to provide “the
detaiied information [deemed necessary by the Swff and FEMA] to the other
parues 1o the proceeding, if necessary under appropriate protective orders from
the Li.ensing Board.™ The Commission expected that the Licensing Board
would fashion orders that would “allow full litigation of contested issues withou
unnecessarily violaung personal privacy.” CLI-87-13, 26 NRC 400, 405 (1987),

On December 30, 1987, Applicants provided to the Staff information re-
Quested by the Staff and requesied that the information be withheld from pub-
lic disclosure pursuant to 10 C.F.R. §2.790 on the grounds that it contained
commercial proprietary informauon. The Siaff granted the request on February
5, 1988. During the evidenuary hearings the Massachusetts Attorney General
(Mass AG) requested the information. The Applicants agreed to provide it, but
only under a protective order withholding the information from the general
public. The Auorney General objected 10 2 protective order as a matter of pol-
icy. Tr. 8398425, 8987-9004. The matter stood at an impasse until February 10,
when the Massachusetts Attorney General, who is the lead intervenor on this is-
sue, agreed o a lemporary protective order until the matter could te resolved on
the menits. Tr. 9724-29. On February 17 the Licensing Board issued a temporary
protecuve order. Acuve parties have executed affidavits of nondisclosure where
required and we undersiand that most of the information has been provided in
accordance with the terms of the lemporary protective order,

In the meantime, Rockingham County Newspapers requested the information
under the Freedom of Information Act (FOIA) (5 U.8.C. § 552, which request
was denied by the Staff on February 25 on the grounds that the information was
proprietary, apparently under FOIA Exemption 4 as restated under Part 9 of the
NRC regulations. 10 C.FR. §9.5(4).

The Massachusetts Attorney General filed his motion and memorandum
Opposing the entry of a permanent protective order on February 19, 1o which
Applicants replied on February 25, with the Staff responding on March 3.

II.  DISCUSSION

A. Introduction

The Massachusetts Attorney General Opposes a continuation of the protective
order on megcnemlgroundsmatoneLsnOtneedechmcMassthm
public has a right 0 know who will be the responders in an emergency, and
that a protective order will foreclose a full litigation of the plan by current and
potential intervenors.

In response, Applicants argue that an extended protective order is needed
to protect the privacy of the suppliers of services and facilities in the plan
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for Massachusetts communities, and that Applicants would be harmed in their
commercial interests in the plan if the suppliers were publicly identified and
subject 10 intimidation by persons not under the control of the Licensing Board.

For its part, the NRC Siaff emphasizes the Applicants’ commercial right 1o
have the information withheld from public disclosure, and would have the Board
recognize the privacy rights of the suppliers.

In our rulings below, we extend the protective order through discovery to the
beginning of the hearing on the plan for the Massachusetts communities. We
will then reassess the need for protection. We agree with the Applicants and
Staff that there is a significant probability that the suppliers’ nights to privacy
might be invaded absent a protective order. The Applicants have made at least
a threshold showing that they have a protectible commercial or proprietary
interest in the withheld information. Their initial iequest to the Swaff for
confidential treatment should not be mooted by compulsory discovery in this
proceeding. Our major focus, however, is on preserving the integrity of this
proceeding. Unrestricted disclosure of the identity of the suppliers prior to the
evidenuary hearing will have the dangerous probability of allowing potential
witnesses 10 be inumidated. In fact, the very factual foundation of the litigation
could be distorted if uncontrolled disclosure of the relevant information is
authonzed.

B. Authority to Issue Protective Order

The Commission itself recognized that a protective order might be required
0 avoid viclating personal pnvacy. CLI-87-13, supra, 26 NRT at 405. The
Commission's general discovery rule authonzes its presiding officers to make
orders required to protect “a party or person from annoyance, embarrassment,
oppression . . . ." 10 C.FR. §2.740(c). The *xemptions 10 the FOIA have been
incorporated into the NRC discovery rules. Thus trade secrets and commer cial
financial information may he withheld from disclosure after balancing the
interest of the public in disclosure and the interests of the persons urging
nondisclosure. 10 C.F.R. §§ 2,790(a)(4), 2.740(c).

Judicial officers have the inherent authority and responsibility to ensure a
fair hearing 10 the parties before it. Toward this end the NRC rules and the
Administrauve Proczgure Act empower presiding officers to regulate the course
of those hearings. 5 U.S.C. § 556/c)(5); 10 CFR. §2.718(e).

Further, the Commission's licensing boards must predicate their decisions
upon a record suppored by rcliable, probative, and substantal evidence. 10
CF.R. §2.760(2)c). See also 5 US.C. §556(d). Our avthority 10 regulate
the course of the proceeding thercfore necessarily authorizes us io protect
the foundation of the evidenuary record from deliberate distortion through
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annoyance, inumidation, or embarrassment of polential witnesses or persons ; AN ";-ﬁ; e I ";,
involved in the subject matter of the proceeding, as we explain below. At R S X0 YA TRATL

No party seriously disputes our gencral authority 1o impose orders restricting b e S S g
the disclosure of informauon. The dispute centers on whether the Intervenors' R BEd Sy
liigative needs will be compromised, whether a protective order is needed in
this case, and whether any such need outweighs the strong public interest in
conducting the proceeding “as open as possible 10 full public scrutiny.” Kansas
Gas and Electric Co. (Wolf Creck Nuclear Generating Station, Unit 1), ALAB-
327, 3 NRC 408, 417 (1976).

A corollary 10 our finding that the Board is authorized 0 restrict the
public dissemination of the prolected information, in face of the strong public
policy favoring disclosure, ts thal the restricion should be no greater than B AL SO e a0 e W e
needed 1o protect the interests entitled to protection. /d. at 418, Seartie Times Foe AR R T e e W,
Co. v. Rinehart, 467 U.S. 20, 32; 81 L. Ed. 2d 17, 26 (1984), citing Procunier O e S P e R
v. Martinez, 416 U.S. 396, 413; 40 L. Ed. 2d 224 (1974) and other cases. We ber oY, ;
have followed this principle in considering the need for and the terms for i
extending the protective c.der.

C. Need for Protective Order

As the Massachusetts Auorney General recognizes, “[t)his is o be surc QL
an unusual situation.” Memorandum at $. The emergenrcy planning aspeci, : ;
of the Seabrook applicauon have captured the public's attention as much as
any proceeding. Even the candidates for the office of President of the United
States found it appropriate to address the issue during the recsni campaign in
New Hampshire. The Commission itself commented that the Seabrook plant
is surrounded by an “emotionally charged atmosphere™ — a fact 1o which the
Board can atiest from its own experiences during the hearings,

The Board has had an opportunity over many weeks 1o hear from and observe
many who live near the Seabrook Stauon, including many who live in the
Emergency Planning Zone. Most of those we have heard strongly oppose the
licensing of Seabrook, yet are civil and decorous. The Seabrook oppon:its by
and largc are as dedica 3d 1o civil order and 1 a disciplined society as any
people anywhere.

There is, however. a proportionally small but aggressive ainority of Seabrook
opporznts. including some members of the Clamshell Alliance, who have
demonstraicd by civil disobedience their willingness to frustrate the licensing £w,
process by exva-legal means. They are not panies o the proceeding ar4 are, P
therefore, beyond the control of the Licensing Board. If, as we fear, this
group would seck to influence the licensing process by interfering with the
agreements and expeclations between Applicants and the sappliers in the plan
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for Massachusetts, there is little the Board can do except to deny them the
opportunity.

There is another aspect of the emergency planning phase of the proceeding
that sets it off from other administrative proceedings. In this case the Board is
required to make pre.icrive findings, i.e., there is, or there is not, reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency at Seabrook. 10 C.F.R. § 50.47. This fact gives rise
10 a rare opportunity to influence the outcome of the adjudication by changing
the facts upon which the prediction must be made. Our concern therefore is that
some undisciplined opponents to the Seabrook Station will improperly interfere
with the arrangements between Applicants and the suppliers for the purpose of
influencing the hearing. This finding is unprecedented, required by the novel
circumstances of this proceeding. Our reasoning should be well understood.

Stated another way, if the arrangements between the Applicants and the
suppliers were made solely for the purpose of providing emergency services
and facilities in the Massachusetts communites, without regard to the licensing
process, we would have no concern that the arrangements would be tampered
with — nor any authority over the matter. It is only because the arrangements
have a separate and special use in support of the license application that our
cognizance over them and the need for prolection arise.

The Intervenors argue the matter from a slightly different direction. They state
that, if in fact the community influences suppliers to abrogate their arrangements
with Applicants, that is simply a fact of life that must be accounted for when
considering whether adequate protective measures can and will be taken. And,
in any event, the argument goes, sooner or later the information must be
produced. The Board, however, does not accept this concept of a self-fulfilling,
circular chain of events. No one seriously suggests that a rational community
would oppress the potenual suppliers of emergency services solely because
they would serve in an actual radiological emergency. The only reason for
pressuring the potential suppliers would be (o prevent their arrangements with
the Applicants from being used in the licensing proceeding, If the Board can

interrupt Wie cycle by an appropriate protective order, it is our responsibility to
do so.

D. Personal Privacy Considerations

The Massachusetts Attorney General points to the decision in Houston
Lighting and Power Co. (Allens Creck Nuclear Generating Station, Unit 1),
ALAB-535, 9 NRC 377, 400 (1979), for the proposition that privacy protection
to be afforded the suppliers in this proceeding was not granted in the similar
Allens Creek case. There, the Nauonal Lawyers Guild sought to protect the
idenuty of its intervening members to spare them harassinent because of their
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asserted anunuclear views. The Appeal Board, drawing & distinction between the
emotional climate surrounding the civil rights movement (where privacy needed
protection) and the controversy attendant (o issues of nuclear power, held that the
idenuty of the Guild members had not been shown (o require protection solely
because of their views, /d. at 399, 400. The case before us is quite different. As
noted above, the Board through its own observations has determine that there
are those who might harass the suppliers if it would suit their purposes, and that
they might perceive a rational incentive for such harassment.

As argued by the Mass AG, there may be some doubt whether the privacy
rights 10 which the suppliers might be entitled have a foundation in the exemp-
tions 1o the Freedom of Information Act. The respective provision of the NRC
rules, §2.790(a)(6), pertains o medical, personnel, and similar files relating to
the individual personal life. But, as noted above, our discovery rules do not end
with § 2.790. The general NRC discovery rule on protective orders, §2.740(c),
and Federal Rule of Civil Procedure 26(c), upon which the NRC rule was mod-
eled, clearly permit protection from annoyance and oppression independently of
FOIA exemptions.

The Auorney General assents his right 10 communicate the protected in-
formation to the general public. Both the Attorney General and Applicants have
directed the Board's attention to Seattle Times Co.. supra. which is, indeed,
instrucuve on that point. There the Count upheld a Rule 26(c) privacy-type state
protecuve order designed to prevent harassment of members of a controver-
sial religious organization. The Court found that pretnal discovery Limitations
on the dissemination of such information does not offend the First Amend-
ment. Thus the Atorney General, gathering the information about the suppliers
solely through the discovery authority given for this proceeding, is reasonably re-
strained from disseminaung that information. He would not have the information
but for the needs of this litigation and he has no First Amendment rights 1o in-
formation gathered only through that means. /d. at 32.

It should be noted that the protective order does not restrain the dissemination
of idenuical information obtained through independent means. /d. at 34,

The Board therefore concludes that the suppliers of services and facilities in
the plan for Massachusetts communities have an independent right 1o have their
arrangements with the Applicants held private. This night of privacy is a separate
and adequate basis in itself 10 extend the protective order. We also hold that
the Applicants have sufficient privity with the suppliers 10 assert their privacy
nghts for them. As a practical matter the suppliers cannot raise privacy claims
on their own. Only Applicants can do this effectively. United States v. Lasco
Industries, 531 F. Supp. 256, 263 (N.D. Tex. 1981). (Employer may assert right
of employee to privacy in medical records against federal subpoena.)
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E. Applicants’ Commercial Interests

It is obvious that the Applicants have a substanual commercial interest in
the arrangements with the suppliers. Not only has money been expended in
developing the arrangements, as the Staff points out, but the secondary damages
attendant 10 any disruption of the arrangements through tortious interference
would be very great in terms of delay, extra litigative costs, or perhaps the
outright denial of a commercially valuable license 'o which Applicants might be
entitled.

The Commission's rules authorize the nondisclosure of “[tjrade secrets and
commercial or financial information obtained from a person and privileged or
confidential.” 10 C.F.R. § 2.790(a)(4). This protection, as we have noted, has its
genesis in the Freedom of Information Act, Exemption 4. 5 U.S.C. § 552(b)(4).
Traditionally the type of information protected by Exemption 4 has been
confidential commercial or financial information the disclosure of which would
“cause substantial harm to the competitive position of the person from whom the
information was obtained.” National Parks and Conservation Ass'n v. Morton,
498 F.2d 765, 769-70 (D.C. Cir, 1974) (“National Parks I'). Although the
Applicants do not allege a specific competitive injury from the disclosure of
the identity of the suppliers, and there is no direct competiuve significance
to the information, any serious economic damage would weaken a utility's
competitive position vis-ag-vis other fusls. Furthermore, the economic trend
is for increased competition among central-station electricity generators. The
Board believes that Applicants have a real comnetitive interest in the commercial
information. In addition, as the NRC Staff argues, substanual economic harm
to the information's owner may be protected under Exemption 4 even where
no competitive position is at risk. Staff Response at 7, citing generally, 9 1o §
Organization for Women Office Workers v. Board of Governors of the Federal
Reserve System, 721 F.2d 1 (1st Cir. 1983). Finally, Exemption 4 is not by its
terms limited o considerations of compettve harm.

F. Intervenors’ Due Process Rights

The Attorney General argues that he will be denied a “full litigation” of the
plan for Massachusetts communities under a protective order because he would
be denied access to hundreds of third-party sources of information about the
suppliers. Memorandum at 14-15. There is no need (o dwell on this point. We
are simply not moved by the argument and can find no need for any party
consult in the community at large in its discover efforts,

The protective order is very narrow. It permits access to the information by
the attorneys, secretaries, and investigators of the office of Attorney General. It is
similarly flexible with respect to other intervenors. The Intervenors are permitted




to conduct normal discovery-type interviews with the suppliers. In the case of
business firms, they are permitted 10 contact the cognizant employees. If Lay
INIVeNOr, In a pariicular situation comes 10 a dead end because it may not
contact, say, a former employee without violating the protective ordes, it can
first seek an excepuon from the Applicants, then from the Licensing Board.

The Autorney General also makes a due-process argument on behalf of
unnamed potential intervennrs, This argument is even less convinging than the
argument on the AG's own behalf, even assuming that he has standing o raise
the matter. Potential intervenors have no discovery nghts. Discovery is available
only to parues 10 a proceeding. 10 C.F.R. § 2.740(a), (b). Memorandum at 12-
13.

G.  Other Withheld Information

Also redacted from the plan for the Massachusells communilies was a cate-
gory of information in Appendix H, said 1 be the names and phone numbers of
hundreds of members of the New Hampshire Yankee offsite response organiza-
uon. The Swaff did not request this information. Therefore the Applicants have
not provided it w the Intervenors under the temporary protective order. The
Auorney General demands the Appendix H information. He arguss that the
Commussion, in CLI-87-13, intended for the Intervenors to have the entire plan
for the Massachusetts communities. Applicants, looking at the plain language cf
CLI-#7-13, note that under that order they need only indicate their willingness
L0 give o the other parues the dewiled informaton requesied by the Staff and
FEMA. /d., 26 NRC at 408.

Neither the Applicants nor the Massachuselts Auorney General has inter-
preted the Commission's order correcuy. The Auorney General has no basis for
his opimion tha! the Commission intended that the entire plan be provided o the
Intervenors. The language is clear enough on that point. /d.

On the other hand, Applicants misread CLI1-87-13 as staung that they are
obliged 10 provide the Intervenors with only the information requested by
the Staff. That construcuon would imply that Intervenors’ discovery rights are
controlled by the requests of the Staff or perhaps FEMA.

The Commission was simply explaining 10 the Applicants that, at a minimum
and without undue delay, the Intervenors should have whatever information
the Swaff and FEMA use 10 perform their evaluations. The Commission had
no iniention of restructuring the discovery rules in that respect. The standard
for discovery remains as always: “partics may obtain discovery regarding
any mater, not privileged, which is relevant to the subject matter involved in
the proceeding . . . " 10 C.F.R. §2.740(b)(1). The information contained in
Appendix H is relevant to the proceeding. The question 10 be decided i+ whether
the information is privileged or should otherwise be protected in accordance with
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general discovery principles. This matter was discussed during the telephone
conference call of March 21. Tr. 9831-40. The foregoing interpretation nf CLI-
87-13 was explained (0 the parties. While counsel for Applicants points out that
none of the Appendix H information would be discoverable until the contentions
are filed, 10 move the matter along, Applicants are willing 10 produce the
information forthwith under suitable protecton. E.g., Tr. 9838 (Dignan).

Accordingly, the Board directs thot the Appendix H information be provided
under the protective order extended to'ay. However, we authorize the Applicants
to redact home phone numbers because they are irrelevant (o the issues. private,
and would serve no discovery purpost. We also authorize the Applcants to
redact the emergeacy phone numbers tecause there is no apparent discovery
purpose for them and because the poten ial damage in the inadvertent release of
the emergency numbers would outweigh any benefit from producing them.

II. ORDER

The protecuve order approved on February 17, 1987, is extended until the
beginning of the evidentiary hearing on the Seabrook Plan for the Massachusetts
Communities, or until further order of the Board. Prior to the beginning of the
evidenuary hearing, Applicants may petition for further relief. Prefiled testimony
conwining protecied information shall be withheld from public disclosure in
accordance with the terms of the order. To the extent possible, protected
information shall be separated from other portions of prefiled testimony.

THE ATOMIC SAFETY AND
LICENSING BOARD

Gustave A Linenberger, Jr.
ADMINISTRATIVE JUDGE

Jerry Harbour
ADMINISTRATIVE JUDGE

Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
March 23, 1988
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of Docket No. 50-528
ARIZONA PUBLIC SERVICE

COMPANY, et al.
(Palo Verde Nuclear Generating

Station, Unit 1) March 14, 1988

The Director of the Office of Nuclear Reactor Regulation denies a peuuon
filed by Myron L. Scott, on behalf of the Coalition for Responsible Energy
Educaton, and Jack Kauifman, on behalf of the Valley of the Sun Gray Panthers
(Petitioners), requesting that the Arizona Public Service Company, et al. (APS)
be assessed a civil penalty of not less than $100,000 for disabling an enginecred
safety system at the Palo Verde Nucleur Generating Station, Unit 1, on Jancary
20, 1987,

TECHNICAL SPECIFICATION INTERPRETATION

Although a disabling incident was caused by Licensees inappropriately ap-
plying Technical Specification 3.0.3 for purposes of operational convenience,
no enforcement action was warranted by the NRC based on the minimal safety
significance of the incident and a lack of clear NRC guidance. The Licensees’
future entry into Technical Specification 3.0.3, however, must be better con-
trolled.
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DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

By Pcuuon dated April 27, 1987, Mr. Myron L. Scott, on behalf of the
Coalition for Responsible Energy Education, and Mr. Jack Kauffman, on behalf
of the Valley of the Sun Gray Panthers (Petitioners), filed a request pursuant to 10
C.FR. §2.206 addressed 10 the Director, Office of Inspection and Enforcement
of the Nuclear Regulatory Commission (NRC). The Pelitioners asked the NRC
to provide relief by issuing an Order 1o Show Cause why a Notice of Violation
(Severity Level 111 or higher) should not be issued and a civil penalty of not
less than $100,000 ($50,000 escalated for the repetitive nature of the concerns)
be assessed against the Arizona Public Service Co., er al. (Licensees) based on
a January 20, 1987 event al the Palo Verde Nuclear Generating Station, Unit 1.

The Petition was subsequenty referred 10 the Office of Nuclear Reactor
Regulauon for response, By letter dated June 22, 1987, the Director, Office
of Nuclear Reactor Regulation, advised the Petitioners that the issues raised in
the Peution were under consideration, and that the NRC would respond within
a reasonable time. For the reasons set forth below, I have determined that the
Petiion should be denied.

DISCUSSION

This Petition concerns an eveni that occurred on January 20, 1987, at the
Licensees’ Palo Verde Nuclear Generating Station, Unit 1. During the event, a
Control Room Shift Supervisor inientionally overrode an automatic trip function
(which is 10 actuate on low swam-line pressure) of the main steam isolation
system (MSIS). The MSIS is an engineered safety system.

The Peutioners allege that disabling of this engineered safety system was
unauthorized, and that plant management's response to the event was represen:
tauve of the failure of Palo Verde personnel and management to fully appreciate
the significance of safety-related events and 1o adopt a thorough, diagnosuc ap-
proach 10 such events 1w prevent their recurrence.! They also point to several
past violatons (included as Appendices 2 and 3 to the Petition) as adaitional
examples of management's failure in these arcas. According to the Peltioners,
& high number of Licensee Event Report incidents at Palo Verde Units 1 and 2
and the fact that the Arizona Nuclear Power Project is still in the early years of

‘TthumhuManmmaonncuuucMm 13, 1987, from the NRC w0 the Licensees (included
88 Appendis | 10 the Peuuon), which mised Be asoes ¢ with the eveni and concerns with Lhe

L

Licenser management's respanse 10 e event
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attitude formation have increased the importance of instilling a thorough and di-
agnostic approach (o event assessment and operator behavior through regulatory
disciplinary acuon.

The January 20, 1987 disabling event was reported by the Licensees to the
NRC in Licensee Event Report 87-007, dated February 18, 1987. As documented
in that report, the reactor operating personael did intentionally disable the Palo
Verde Unit 1 MSIS automatic function when steam-line pressure was about 25
psia. At the time, the reactor was subcritical and was being cooled from Mode
4 1o Mode § with the No. 2 steam generator because of a tube leak in the No. 1
steam generator.

The NRC Staff examined the circumstances surrounding the event, and re-
viewed the applicable plant procedures and regulatory requirements, L0 ascertain
whether a violation of a regulatory requirement had occurred during the event.
The results of the Staff's review, as reported in NRC Inspection Report No. 50-
528/87-17,% can be summarnized as follows:

(1) The operating crew intentionally disabled the MSIS feature to keep
the main steam isolation valves (MSIVs) open to minimize plant radi-
ological contamination and 10 avoid potential MSIV damage. Before
disabling the MSIS feature, the operating crew determined that this
action was allowed by nlant procedurces and Technical Specifications,
as discussed below.

(2) The MSIS feature was disabled in accordance with plant Procedure
36MT-9SB03, “PPS Bistable Input Simulaton.” This procedure
allows the crew 10 simulate inputs 1o the plant protection system (PPS)
bistables. Paragraph 5.3 of the procedure requires the Shift Technical
Advisor (STA) w0 venfy that action taken under the procedure is
allowed by the Technical Specifications.

(3) The STA verified that the unit would be in compiiance with the
Limiting Condition for Operation (LCO) in Technical Specificauon
3,0.3. This LCO required the unit 10 be placed in a cold shutdown
condition (Mode 5) from a hot shutdown condition (Mode 4) within
24 hours when a system-specific LCO and the LCO's associated ac-
tion statement are not met. Aflter the crew disabled the MSIS feature,
they put the unit in a cold shutdown condition in approximately 1
hour and 18 minutes.

(4) The implementation of Procedure 36MT-9SBO3 was controlled in
accordance with a plant work control procedure under Work Order
00203545,

? [aspection Report No. S0-528/8717, July 24, 1987, 413
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On the basis of its review, the Swaff concluded tha: the operauing crew com-
plied with the Licensees' procedures. However, the procedures were based on a
misinierpreiation of the NRC's intent concerning the use of Technical Specifica-
ton 3.0.3. The misinterpretation of this particular Technical Specification may
in part be the result of a lack of specific NRC guidance with respect 1o the use of
Technical Specification 3.0.3 for the specific situation at Palo Verde. Therefore,
we concluded that the Licensces’ procedures inap propriately applied Technical
Specificauon 3.0.3 for the purpose of operational convenience. Based on the
minimal safety significance of this incident’ and the lack of clear NRC guid-
ance, we conclude that enforcement acuon is unwarranted.

The Licensees’ future enuy into Technical Specification 3.0.3, however, must
be better conwrolled. in order 1o have better control, the Licensees have improved
ther plant administralive procedures 1o utilize Technical Specification 3.0.3
appropriately.*

In addition, as part of a technical specifications improvement program for all
licensees, the Swff has issued Generic Letier 87-09, dated June 4, 1987, which
provides guidance on short-term improvements and includes clarifications in
some areas. Tais Generic Letter specifically clarifies the intent of LCO 2.0.3 by
stauing that it 1s “not intended to be used as an operational convenience which
permils (rouune) voluntary removal of redundant systems or componeids from
service in lieu of other alternauves that would not result in redundant systems
or componcents being inoperable.” Rather, as indicated by this generic letier, the
intended purpose of LCO 3.0.3 is v provide time limits for an orderly shutdown
when the individual Lim:+ir.¢ Conditions for Operation and/or Action Statements
in other specifications cannot be complied with. Now that this clarification has
been issued, future similar occurrences may be subject 1o citation in accordance
with the Commission's enforcement policy.

’T‘MSuﬂmluumu!uy pl of the uken by ihe Licensees duning tus specific event. Based
mw:m-.wSuHmmclwwtw!umnh‘nabmphednmuaufcm
eveni for the foliowing reasons
(1) The Techruca! Specificauons (Tabie u~x>.uwmmsxsmmuu-mmm
e aciual sieam-Line pressute whenever the plant 1s 10 Mode 3 or & Therefore, with an actua) steam-line
prmnofum,mmpwmmv‘wmn(\p‘u,w-&wmmm;m
the tnp funcuan of te MSIS
@ Al the ume of the event, the reacior was shut down in Mode ¢ with all conirol rods insened and
e reacior coolant sysiem boriled W0 cold shuldown rondivons
) The sutomauc HSlSIuwumbwm‘hnmnuWMywmu
n;upulmmmmmndthc-ulmgeaohovndhpnmm.Anhmd
e evenl, the No | sleam genersior was already wsolated and the No 2 sicam generaior pressure was
approtimaiely 25 meia Because ihe maun sieam-line design Operaung pressure is approximately 1000 pag,
e probability of & sieam-Line break &1 25 peis was exvemely remote
(4) Wih the reacior coolant sysiem boraied 1o 3 cold shuldown condiuon, the reacuvity addition
mauungfmmmcmw&hteodéownccddnuhnnmumumnwmm)
(5) Water inpecuon umw-vmambuwmwnpdmlmm)wmtnm
conracuon resiung from & tovidown
¢ Inspecuon Repor. No. $0-528/87.10, May 21, 1987, at 1§
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The Petitioncrs also expressed concern that Licensees' management has gen-
erally failed to appreciate safety-significant ¢vents, has not adopted a thorough,

root<cause, diagnostic approach (o plant events, and has allowed an excessive

number of personnel errors to be committed at the facility. As examples of these
concerns, the Petitioners have included as Appendices 1o their Petition three
NRC letters concerning instances where management inadequacies may have
existed. In response to these concerns, the Staff has reviewed the Licensees’
cumulative activities and has found that the Licensees' overall management
performance is acceptable. This finding is reflected in the NRC's most recent
Systematic Assessment of Licensee Performance report on Palo Verde, dated
January 15, 1987, which has found the Licensees’ overall performance to be
satisfactory. Also, as documented in other recent NRC reports on Palo Verde, the
Staff has found that the Licensees are implementing a root-cause determination
program and have recendy made improvements in this program.* The Staff will
continue 1o closely review the Licensces' performance and will identify areas
of the Licensecs' performance where improvements may be warranted.

CONCLUSION

On the basis of the foregoing discussion, the information contained in the
referenced documents, and in consultation with the Office of Enforcement, [
have concluded that enforcement action is unwarranted.

Accordingly, the Petitioners’ request for a civil penalty against the Licensees
is denied. A copy of this Decision will be filed with the Secretary of the Com-
mission for the Commission’s review in accordance with 10 C.FR. §2.206(¢c)
of the Commission's regulations,

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor
Regulauon

Dated at Rockville, Maryland,
this 14th day of March 1988.

7

1987, ¢ 14, lnspecuan Repon No. SO-S28/87.19, June 12, 1987, & 2. and laspecuon Repon No. S0.52487.17
July 24, 1987 414
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

.n the Matter of Docket No. 50-498

HOUSTON LIGHTING AND
POWER COMPANY, et al.
(South Texas Project, Unit 1) March 18, 1988

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by the Government Accountability Project (GAP) requesting a delay in the
Commission's meeting to consider full-power licensing for South Texas Project
(STP) Unit 1 because of alieged deficiencies in the NRC's review of allegations
received through GAP. GAP requested that the Commission meeling be delayed
until there had been a complete investigation of all allegations regarding STP
and a repont disposing of cach allegation was released 10 the public.

RULES GI" PRACTICE: SHOW.CAUSE PROCEEDING

Where a petitioner has not provided the factual basis for its request with

the specificity required by 10 C.F.R. § 2.206, action need not be taken on that
request.

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

On January 26, 1,98, the Government Accountability Project (GAP) filed
& peution (Peuuon) pursuant o 10 CFR. §2.206 requesung a delay in the
Commission’s meeung 10 consider full-power licensing for South Texas Project
(STP) Unit 1 because of alleged deficiencies in the NRC's review of allegauons
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received through GAP. GAP requested that the Commission meeting be delayed
unul there had been a complete investigation of all allegauons regarding STP and
a report disposing of each allegation was released (o the public. The Petition was
referred o the Staff on January 28, 1988. On February 12, 1988, GAP submitted
a letter supplementing the initial petition and requesting an explanaton as to the
conduct of the review. This Decision provides a consolidated response 1o the
above-menuoned submittals.

The deficiencics alleged by GAP in the Petition are related to the efforts
of the NRC Safety Significance Assessment Team (SSAT) that was constituted
in November 1987 to determine the licensing impact of all allegations that
GAP made available 10 the NRC on the South Texas Project. In the January 26
submittal, GAP asserts the [ollowing as bases for its Petition:

(1) The results of the NRC's limited investigauon into allegations were
predetermined in that the NRC had prepared a draly of the findings
before the SSAT had returned from its sue inspection,

(2) One of the allegers was not permitted to show the NRC team any of
his allegatons relaung to Unit 1.

(3) The NRC review was subjected 0 overwhelming scheduling pres-
sures, resulting in disposition of most of the allegations without in-
terviewing the allegers and in a failure to thoroughly address the sixty
selected allegations that were the focus of the team’s review,

(4) None of the allegations of wrongdoing have been investigated by the
NRC.

In the February 12 submiual, GAP asserts the following additonal deficien-
cies as bases for its Petition:

(5) The SSAT did not investigate all the allegations, and thercfore
rendered false a swalement by the NRC Chairman Lando Zech that
100% of allegations are investigated.

(6) There was no basis for the NRC's assessment on January 12, 1988,
that the allegations were not of immediate safety significance.

(7) Houston Lighting and Power Company improperly interacted with the
SSAT regarding the inspecuon.

In addition to the above, the Petition requests an explaration of whether NRC
will conduct further investigation of the allegations.

Receipt of the GAP Petition was acknowiedged on February 29, 1988, A
notice that the Petition wis under consideration was published in the Federal
Register on March 8, 1988 (53 Fed. Reg. 7449).

In considering a request under 10 C.FR. §2.206 or, for tha. mauer, any
allegation of substandard workmanship or improper practices involving a nuclear
power reactor, the NRC Staff is mindful of the Commission's overriding
regulatory responsibilities to ensure adequate protection of the public health
and safety in the use of radioactive matenal and the operation of nuclear power
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facilities. See Power Reactor Developmen: Co. v. Ini'l Union of Electrical,
Radio, and Machine Workers, 367 U.S. 396, 406 (1961). Consistent with
these responsibiliues, a reactor operating license will only be issued by the
Commission if it can be found that there is reasonable assurance that power
operauon presents no undue risk o the health and safety of the public. See
10 CFR. §50.57. When assessing the significance of allegations, the Staff
makes an iniual determination whether an allegauon, if true, is relevant to safe
operauon of e facility. Allegations deemed not relevant 1o safe operation of
the facility and allegauons determined 0 be frivolous, or 100 vague or general
in nature to provide sufficient information for the Staff to investgate, may not
receive further consideration. Nevertheless, in this case, the SSAT, in fact, did
review many allegauons that would normally have been considered 100 vague
or general, in order to confirm that the types of deficiencies alleged either did
not exist or would not undermine safety.

The results of the SSAT's examination of the allegations received through
GAP are contained in NUREG-1306, “NRC Safety Significance Assessment
Team Report on Allegations Related to the South Texas Project, Units 1 and 2."
March 1988. On the bases of this review, the results of previous inspections, and
evaluations that have been documented previously in safety evaluation repons,
the Staff has determined that the STP Unit 1 was built in conformance with
applicable regulatory requirements and that the systems in the facility would, if
called upon, perform their intended safety function. Thus, for the reasons in this
Decision, we find no basis 1o support GAP's request and do not recommend
a delay in the Commission’s meeting 10 consider full-power licensing for STP
Unit 1. Accordingly, the Pelition is denied.

DISCUSSION

GAP informed the Staff in January 1987 that it had commenced an investga-
uon inio aliegauons concerning the safety of the STP. According to GAP, it had
received safety allegat.ons from approximately thirty-five current and former
employees of the STP,

The Staff has auempied 1o work with GAP 10 obtain the substance of these
allegauions since January 1987, Correspondence ensued between the Staff and
GAP, with repeated requests by NRC for the allegations-related information.
Eventually the Staff issued a subpoena o GAP 1o produce those¢ documents. In
October 1987, the U.S. District Court denied enforcement of the subpoena and
urged the parties o work toward getng the safety issues 1o the Staff. Subse-
quently, an agreement was reached between the Executive Director for Opera-
tons and CAP on the main elements of a process that would provide the NRC
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Staff limited access to information that might be of relevance in the forthcoming
licensing decisions regarding STP.

The SSAT was formed in November 1987, Each allegauon was reviewed by
the SSAT and a determination made as to whether further examinauon of the
allegation was appropriate of necessary or whether no further action was required
because of the duplication of allegauon, lack of requisite specificity, or lack
of safety significance. Those allegauons that the SSAT determined to involve
harassment/intimidation or wrongdoing were later referred to the NRC Office of
Investigations (OI). After several weeks of preparatory efforts, including direct
telephone contact with allegers, a site inspection was conducted dunng the week
of January 18, 1988. On the basis of the information from the inspection, the
SSAT cvaluated all allegations that appeared to be technically onented and
that were considered to have potenual safety significance. A copy of the report
documenting the rest'ts of the review, NUREG-1306, is enclosed herewith
(not published). Since the SSAT's conclusions with respect 10 ils review are
fully explained in NUREG-1306, a detiled examination of each allegation is
not warranted here. The following discussion summarizes some of the issues
addressed in NUREG-13206 and provides a response to the matters raised in the
Peuuon.

(1) Allegation That the Result Was Predetermined

The Petition asserts that the results of the NRC's allegedly “limited™ inves-
ugation into allegations were predetermined, because the NRC inspecuon team
or other NRC Staff had prepared a draft of the findings before the SSAT had
returned from its site inspection.

As explained in NUREG-1306, the SSAT inspection e¢fforts were fully
consistent with the technical informauon provided by GAP and the allegers. The
only limitations on the review came from the lack of specificity from GAP
regarding the allegations. The SSAT made strenuous efforts to overcome this
difficulty by preparing for the onsite inspection (see Appendix B, NUREG-
1306) in such a way that the allegations were viewed in a wide perspecuve. Each
allegation was examined and analyzed for both the main concern and o ascertain
any ancillary issues raised by the allegauon, the potential root causes that might
be involved, and wider implications if the allegations were substantiated. As
a result, the onsite inspection effort was focused on physical inspection of
components and specific areas of the plant, as well as related documentation.

By the end of the inspection, a large body of information had been accumu-
lated; the review of the informauon was still incomplete. Under these circum-
stances, it was not possible to make finding. in many arcas before leaving the
s:'2, Therefore, no draft repon could have been prepared at that time as alleged
by GAP.
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The SSAT did not see any alleged draft reports prepared by nonmembers,
Although individual leam members may have drafted handwritten contributions
1o acuons of the report duning the sile inspection, typewritten material was not
produced during the site inspection indicating results of the inspection. Such
handwnitten drafts can only be considercd preliminary documents of individual
parucipants and not necessarily reflective of the team's ultimate conclusions,

(2)  Allegation Concerning Lack of Access to Unit 1

GAP asserts that one of the allegers was not permitted to show the NRC
team any of his allegations relating to Unit 1.

Tre alleger referred o in this assertion was interviewed by members of the
SSAT by wlephone on January 16, 1988, The SSAT reviewed the information
provided by the alleger in light of the allegations selected by the SSAT for
onsite inspecuon and of allegations previously inspecied at STP. On the basis
of this review, the SSAT concluded that all but one of the alleger's concerns
were bounded by other issues selected for inspection by the SSAT, or by
previous reviews conducied on site of other allegations. The single excepuon
was the alleger's concern relaung to fasieners in clectrical switchgear provided
by Westinghouse. The alieger claimed that fastencrs from sources other than
Westinghouse were being used Lo fasien parts in Westinghouse swilchgear. As a
result of the onsite inspecuon, the SSAT found that non-Westinghouse fasteners
had been used but that there was no safety basis or regulatory requirement to
use Wesunghouse fasteners, nor was a safety problem caused by use of non-
Westinghouse fasteners.

A decision was made to allow the alleger access 1o Unit 2 instead of 1o Unit 1
because (1) the two units at STP are practically identical and any safety concerns
raised regarding Unit 1 swilchgear could be illustrated by reference 10 Unit 2
switchgear, and (2) for security reasons, public access 1o Unit 1 is more difficult
1o obtain than 1o Unit 2, at the current stage of construction. The alleger came
to the STP site on January 18, 1988, and thured the Unit 2 13.8-kV swilkchgear
in the company of two SSAT members (see Appendix C, NUREG-1306). No
safety-related concerns were identified as a result of the tour with this alleger,

(3) Allegation That SSAT Review Is Incomplete Due to
Scheduling Pressure

GAP alleges that the NRC review was subjected 1o overwhelming scheduling
pressures, resulung in disposition of most of the allegations without interview ing
the allegers and in & failure 10 thoroughly address the sixty selected allegauons
that were the focus of the team's review. GAP also alleges that the SSAT
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(§) Mr. Rehm’s Statement Regarding Immediate Safety Significance

GAP alleges that there was no basis for NRC's assessment on January 12,
1988, that the allegations are not of immediate safety sigr'ficance.

In his January 12, 1988 letter, Mr. T.A. Rchm stated to Ms. Garde that, based
on the SSAT's initial review of GAP’s files, “the data reviewed indicates that
the allegations are general in nature and not of immediate safety significance.”
As indicated in § 2 of NUREG-1306, during November and Decembe: 1987, the
SSAT had completed a review of all the information made available by GAP in
its Washington, D.C. office. However, in the context of the continuing efforts
of the SSAT, Mr. Rehm's statements were of a preliminary nature, awaiting
completion of the SSAT's review. As shown in NUREG-1306, the completed
review showed Mr. Rehm (o be correct in his assessment,

(6) The SSAT Review Was Influenced by the Licensee

GAP also alleges that Houston Lighting and Power Company improperly
intgracted with the SSAT regarding the SSAT's review. GAP speculates that
the Licensees limited the SSAT's investigation, and points t0 a mmorandum
issued by the Licensees at the conclusion of the site visit, stating that “no safety
concerns requinng additional attention were noted by the inspectors™ as evidence
of improper influence by Licensees.

Secuon 2.206(a) of 10 C.F.R. requires petitioners 1o “set forth the facts
that constitute the basis for the request.” Absent such a showing, the Director
need take no action on the Petition. See Public Service Co. of New Hampshire
(Scabrook Station, Unit 2), CLI-84-6, 19 NRC 975, 979 (1984); Public Service
Co. of Indiana (Marble Hill Nuclear Generaling Swation, Units 1 and 2), DD-
79-17, 10 NRC 613, 614-15 (1979); Duke Power Co. (Oconee Nuclear Station,
Units 1, 2, and 3), DD-79-6, 9 NRC 661, 66162 (1979); see also Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), CLI-
80-10, 11 NRC 438, 443 (1980). In view of the lack of any specific information
or facts 10 support GAP's speculations, 1 find that GAP has failed 1o present
any substantive information calling into question the independent nature of the
SSAT review. In the absence of an adequate factual basis, no action need be
taken regarding GAP's allegation of influence by the Licensees.

CONCLUSION

On the basis of the review by the SSAT, the results of which are contained in
NUREG-1306, and as described in this Decision, [ find no basis to suppon
GAP’s request and do not recommend a delay in a Commission meeting



to consider full-power licensing of STP Unit 1. Accordingly, GAP's request
1s denied. A copy of this Decision will be filed with the Secretary for the
Commission's review in accordance with 10 CF.R, §2.206(c).

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 18th day of March 1988,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of Docket No, 50-312

SACRAMENTO MUNICIPAL
UTILITY DISTRICT
(Rancho Seco Nuclear Generating
Steation) March 18, 1988

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Barbara Moller that requested the Nuclear Reguiatory Commission
(NRC) to take action concerning the Rancho Seco Nuclear Generating Station
(Rancho Seco). Peutioner requested the NRC Staff 1o order the Rancho Seco
Licensee to show cause why the NRC should not prevent the Licensee from
restarting Rancho Seco, or, in the alternative, to order the Licensee to shut
down the plant completely. Petitioner based these requests on an alleged offi-
cial investigation of allegedly falsified cable tray data and on Rancho Seco's
assertedly problem-laden history.

RULES OF PRACTICE: SHOW-.CAUSE PROCEEDING

Where a petitoner requests the NRC (o require complete or 100% inspection
or sampling in order to satisfy petitioner's concerns, and where the NRC requires
partial inspection or sampling to obtain data that give the NRC reasonable
assurance that petitioner's concern raises no significant public health and safety
issue, the NRC need not take any further action,

RULES OF PRACTICE: SHOW.CAUSE PROCEEDING

Where a pettioner raises a concern, the licensee takes action to address that
concern, and the NRC Staff publishes its evaluation of the licensee's actions in a
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public document and concludes that the licensce's actions resolve the petitioner's
cencern, so that the NRC has recasonable assurance that the licensee can operate
the plant without undue nsk to public health and safety, the NRC need not take
any further acuon.

DIRECTOR'S DECISION UNDER 10 C.F.R, §2.206

INTRODUCTION

On February 25, 1987, Ms. Barbara Moller submitied a Petition in accordance
with 10 CFR. §2.206. The Peution was referred to the Director, Office of
Nuclear Reactor Regulation (NRR), for consideration.

The Peuition asked the U.S. Nuclear Regulatory Commission (NRC) to order
the Licensee of the Rancho Seco Nuclear Power Plant 10 show cause why
the plant should not be prevented from restarung until a complete check of
all cables was undenaken or, in the alternative, why the plant should not be
completely shut down. Ms. Moller gave as the bases for the Petition (1) the
“official investigation™ concerning falsification of cable tray data and (2) the
“problem-laden™ history of the Rancho Seco facility. In the Petition, Ms. Moller
asseried that three forged signatures had been found at each level in the quality
control hicrarchy on at least seven cable installation cards and that this indicated
that proper cross-checking had not been done. Ms. Moller further asserted that
in light of the falsification of cable data, sampling was not an effective method
for checking cable work. Ms. Moller further asserted that 2000 cables had been
added to the plant since 1974, and she expressed concern regarding information
that had indicated 10 her that a sample of only 215 cables was going 1o be
checked.

On April 1, 1987, the Commission's Office of Governmental and Public
Affairs received a leter from U.S. Senator Alan Cranston requesting that the
Commussion Staff respond to the concerns raised in Ms. Moller's Petition. The
Saff responded 1n a lewer from Mr. Victor Stello, Jr., Executive Director for
Operations, dated April 24, 1987. The letter stated that a response 1o Ms. Moller
would be made following e completion of evaluations being performed by the
Licensee and the Staff and that the NRC would not authorize restant of Rancho
S¢co until the cable-routing discrepancies were resolved.

On April 27, 1987, Dr. Thomas E. Murley, Director, NRC Office of Nuclear
Reactor Regulatuon (NRR), acknowledged receipt of the Petition. He informed
Ms. Moller that the Petition would be treated und~r 10 C.F.R. §2.206 of
the Commussion’s regulations and that appropriate action would be taken in

318

u






of December 26, 1985," and Supplement 1 to that report (NUREG-1286 and
NUREG-1286, Supplement 1). The issues raised by Ms, Moller in her Petition
were addressed by the Staff in §§4.8 and 2.3.2 of NUREG 1286 as discussed
below.,

DISCUSSION

A. Falsification of Cable Pull Cards

Invesugations of cable discrepancies, including inspections, have been per-
formed by the Licensee. The results showed that in (wo separate instances safety-
related clectrical cables had not been rerouted even though the cognizant field
engineers and quality control inspectors had signed off on the cable installation
records (cable pull cards) indicating the cables had been rerouted. Also, in both
cases the signature of the cable instailer was not on the pull card as 1t should
have been, according to established plant procedures. In the first case, which
involved fourteen cables serving equipment for remote plant shutdown, the cable
installer’s name was prinied on the cards. In the second case, which involved
the intermixing of elever power and conurol cables with instrumentation cables
in instrumentation cable trays, the ficld engineer’s signature was in the signature
block reserved for the signature of the cable installer. The safety implications
of these cable discrepancies are discussed below.

To understand the safety implications associaled with the cable discrepancies
and 10 determine the appropriale correclive aclons, it was necessary for the
Licensee 10 understand the nature of the deficiencies in field engineering and
qQuality control, Tae licensee has determined the nature and extent of the
cable discrepancies with furmal programs for investigation of identified cable
discrepancies and inspection of installed cable. The NRC Staff has review the
Licensee's programs for investigation and inspection and found them acceptable.

The Fourteen Remote-Shutdown Cables

The first instance menuoned above involved fourteen remote-shutdown cables
that were 10 have been rerouted 1o satisfy separation criteria for fire protection
specified in 10 CFR. Part 50, Appendix R. In this instance, the field work
necessary o reroute the cables was sumply not done and the cables remained
In an unacceptable configuration. The Licensee's investigation indicates that
the work order (i.e., the cable pull cards) for rerouting the cables was never
transmitied to the installer from the ield engincer. Consequently, the cables
were not pulled back and repulled into their new locations. A principal cause
of this failure appears to be that instead of using the established procedure
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for controlling cable pull cards, the field engineer and the Card Control Group
(CCQ) clerk were using an informal procedure developed by an engineering aide
in the CCG. It also appears that when the card conurol discrepancy was detected,
proper followup action was not taken. The NRC Office of Investigations is
currently investigating whether or not wrongdoing was involved in this matter.

The failure of the guality control (QC) inspector to detect the work control
error during his inspection is thought to be the result of the practice of some
electrical QC inspectors to attempt to inspect cable routing after the work was
completed. This practice is unacceptable because it usually allows inspection
only in the vicinity of the cable terminations, and hence a failure (0 reroute
a portion of the cables located away from the terminauons would not be
detected. As discussed in Appendix A of NRC Inspection Report 50-312/87-21,
inspections of this type did not satisfy the existing procedural requirement (O
verify that the installed cable route was in agreement with the approved design
drawings. In a letter from the NRC, dated July 30, 1987, the Licensee was
notified that the improper QC practice was a Sevenity Level IV violation of 10
C.F.R. Pant 50, Appendix B, Criterion X, which governs inspection of activities
involving quality. The Licensee's corrective actions in response to this violation,
are discussed later in this docnment.

The Eleven Intermixed Cables

The second instance involved eleven power and control cables that were (o
have been removed from some of their original trays and rerouted so that the
trays could be redesignated and used 0 house new instrumentation cable. This
work was to have been done as part of a major modification in 1982 that involved
the relocation and installation of a large amount of cable over a relatively short
tume period. As in the first instance, the cable pull cards had been signed off,
indicating the work necessary to complete the rerouting of the eleven cables
was done; but the work had not been done. Thus, when the new instrumentation
cables were pulled into the redesignated cable trays, intermixing of safety-related
power/control and instrumentation cables occurred, which constituted a violation
of design critena.

The Licensee's investigation also identified procedural violatons on the part
of the field engineers and QC inspectors. The procedural violations included
the signing of cable pull cards by the field engineer instead of by the craft
foreman responsible for actually performing the work and the failure of QC
inspectors o properly verify that the installed cable route was in accordance
with specifications. As discussed above, the Licensee was cited with a Severity
Level IV violation of 10 C.F.R. Part 50, Appendix B, Criterion X, for failing
to conduct proper inspection of cable routing. The Licensee's corrective actions
in response to this violation are discussed below,
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Safety Implications and Corrective Actions

Following the completion of the invesugation of the fourteen remote-shut-
down cable discrepancies and the discovery of the eleven intermixed cables, it
became apparent 1o both the Licensee and the NRC Staff that the faulty practices,
procedures, and controls that had allowed cable-routing problems o occur and
g0 undetected and could very well have affected other safety-related cables. In a
July 2, 1987 letter from G.C. Andognini, SMUD, to Frank J. Miraglia, NRC, the
Licensee committed to expanding the ongoing inspection of safety-related and
safe shutdown cable 10 include all such cables in the population that had been
rerouted since the beginning of commercial operation at the plant. The NRC Staff
agreed that this expansion was necessary because multiple errors in rerouting
had occurred and such errors could not be detected if route certifications were
not properly performed by QC inspectors. Those inspections have since been
completed and no other work control errors were identified. The results of the
inspecuons are discussed below under § C.

In response o the cable installation ueficiencics described above, the Licensee
has developed new procedures and controls and has made improvements o
exisung ones. The changes have been based on the results and recommendations
derived from the Licensee's investigations of cable discrepancies. The changes
that specifically address control of cable work are as follows:

1. A new procedure has been developed that establishes instructions for the processing
of cable insuallation cards. It details the interfaces between the CCG, CRTS
Administrator, and Field Engineering. One imporant feature of the procedure is
that it requires inswallation cards 10 be returned 1o the CRTS Coordinator afier
the work has been compleied and held until the Engineering Change Notice is
closed The procedure currently exists as an atlachment 10 the Nuclear Engineenng
Administrative Procedure (NEAP) 4127, Rev. 0, and is being formalized for use
as the Card Control Electrical Engineering Instruction. Formal training on use of
the procedure will be given to persannel who are either in the CCG or who handle
cabie installauon cards in interfacing groups.

5]

Existing cable installauion procedures (MP/1S 307) have been revised so that cable
route inspection 15 specified as @ “hold point™ in the procedure. QC inspectors are
now required 1o witness cable pulls so that routing can be properly verified. Elec-
incal QC incpeciors have been Lrained regarding this procedural clarification. Use
of this procedure will ensuze that instalied cable routes are properly verified.

3. Cable route revisions and repulls are 10 be specified on the cable drawings and
forms input 1o the CRTS. Changes 10 these documents resulting from route revisions
will be wreated as Drawing Change Notices (DCN). New installation documents
will not be generated for repulls. The inient of this change is 1o ensure that field
instructions for implementing route revisions are clear

In addiuon (o the specified changes described above, the Licensee has made
broad changes in the Rancho Seco quality assurance (QA) program. These
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changes were presented to the NRC Staff in a meeting held September 23,
1987. The more significant changes include: rcorganization of the QA depart-
ment with the new Director of Nuclear Quality reporting directly to the Chief
Executive Officer; increased staffing with people who have muludisciplinary
backgrounds; organizauonal ind2pendence from production organizauon; and
increases in the scope and frequency of audit activities.

The NRC Staff considers both the specific and broad changes in procedures
and quality control to be acceptable. However, in the course of the normal
inspection program the Staff will continue to closely monitor performance in
quality activites to ensure that the changes are effective,

B. [Inspection of Cable Routes

The Licensee's corrective action regarding inspection of cable routes has been
(1) a complete (100%) inspection of all safety-related and safe shutdown cables
that have involved route revisions between the start of commercial operation and
the initiation of the inspection program on December 22, 1986 (475 cables),
and (2) a random-sample inspection of cables instalied between the start of
commercial operation and the iniuation of the inspection program that have never
undergone route revisions (142 of 1559 cables). The 14,000 cables installed
during the original construction of the plant, which have never involved route
revisions, were excluded from the inspection program by the Licensee because

1. There has been no indication of any significant installaton error or technical
problem through stanup or subsequent cperation or surveillance tesung

2. The onginal architect engineer (Bechtel) had in place and used a rigorous quality
control program for the design, installation, and inspection of the onginal cable
populauon and followed a uniformly consisient set of rules and procedures.

The NRC technical swaff has reviewed the Licensce's documentation for the
procedures and controls for cable design and installation in place during original
construction. The Staff's review is documented in §4.8.2.2 of Supplement 1 o
NUREG-1286. On the basis of this review, the Staff has concluded that (1) the
Bechiel quality control program and Bechiel's circuit and raceway scheduling
program were sufficient 0 adequately control the original design and installation
of the original cable population, and (2) reinspection of this cable population is
not necessary.

The Licensce compieted the inspections on December 9, 1987, The results
were documented in the Wire and Catle Program report transmitted to the
NRC by leuer dated January 22, 1988. The NRC Suff's review of the repornt
18 docuinented in §4.8 of Supplement 1 to NUREG-1286. According to the
report, the Licensee found no significant routing erroes in the sample inspection
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of the newly installed cables that had never been rerouted. A towal of nineteen
significant cable discrepancies were identified in the 100% inzpection of rerouted
cables, excluding the original seven cable discrepancies that had prompted the
inspecuon program. All twenty-six idenufied cable-routing discrepancies have
been corrected in the plant by properly rerouting the cables.

C. Sampling

In the Stalf’s view, the objective of & sample inspection of construction
work is 10 determine with reasonable assurance that the number and significance
of deficiencies in construction and quality assurance have not degraded safety
margins 0 an unacceplable level. In the case of misrouted electrical cables at
Rancho Seco, the following criteria were used:

1. There is 95% assurance that at least 95% of the cables are correctly routed (95/95).

2. The defects have no significant potential for a loss of redundancy as a result of a
single {adure dunng a design-basis accident

An NRC Staff statstician has reviawed the sample sizes included in the
revised sampling plan submitied with the Licensee's letter of July 2, 1987, and
has concluded in §4.8 of NUREG-1286 that when sampling has been done
according o the License 's plan, the 9595 acceptance criterion stated above
has been met. Sample inspections were completed according to the Licensee's
plan on December 9, 1987, Based on the results of these inspections, the NRC
Staff has concluded in §4.8 of Supplement 1 10 NUREG-1286 that the 95/95
acceplance criterion stated above has been met.

On the basis of the knowledge of the causes of the routing defects identified at
Rancho Seco, the types of defects identificd and the results of inspections, which
ensure that the 95/95 acceplance criterion has been met, the Staff has concluded
that (1) the likelihood of installed safety-relatea and safe shutdown cables being
in a configuration that viol>tes physical separation criteria is acceptable low; and
(2) the potential for a redundant safety system failure as a result of a possible

major cable defect (violation of physical saparation criteria) also is acceptable
low.

D.  “Problem-Laden History" of the Facility

Following issuance of the NRC Swff’s Incident Investigation Team's (ITT)
report on the December 26, 1985 overcooling event at Rancho Seco, it became
apparent 10 both the Siaff and the Licensce that the design and programmatic

eficiencies identified during the Staff's investigation were symptomatic of more
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serious problems than those associated with the overcooling event and would
require a corrective action program that embodied more than the narrow focus of
the overcooling event. Accordingly, in the spring of 1986, the Licensee embarked
on a comprehensive Plant Performance and Management Improvement Program
(PP&MIP) that responded to a broader range of issues.

The program was designed by the Licensee o comprehensively identify all
known problems that had occurred, or that could be anticipated o occur in the
future, based on experience at similar facilities. Problems were idenufied from
several sources: a precursor review of historical documents and recommen-
dations; interviews with a cross-section of the plant staff (180 interviews): a
determinisuc failure analysis for the effect of loss of electrical power, instru-
ment air, and control power on plant operauons; incorporation of relevant B&W
Owners Group Safety and Performance Improvement Program (SPIP) recom-
mendatons; NUREG-1198, the Incident Investigation Team (ITT) report of the
December 26th event; and other miscellaneous information. The resolution of
each problem was prioritized by the Licensce as a restart, near-term, or long-
term item.

The problems identified were organized by type or system, reviewed by two
Licensee boards (o eliminate redundancy, and assigned priorities for implementa-
tion. At the same tme, the recommendations were con.bined with the functional
and test requirements of each plant system (© produce a reference document for
each system,

The NRC Staff has reviewed the PP&MIP as part of the Rancho Seco restan
safcty evaluation and found it 0 be acceptable. The Staff's evaluation of the
program is documented in § 2.3.2 of the NRC Staff’s “Safety Evaluation Report
Related to the Restart of Rancho Seco Nuclear Generating Station, Unit 1
Following the Event of December 26, 1985," and Supplement 1 (o that report
(NUREG-1286 and NUREG-1286, Supplement 1).

E. Design Control Deficiencies

The Peutioner also referenced “significant design control deficiencies” in
safety-related pipe supplies. Problems that reflect deficiencies in design control
were idenufied by the NRC Suaff during its Augmented System Review and Test
Program (ASRTP) inspection conducted at Rancho Seco in early 1987, These
problems are discussed in Inspecuon Renort 50-312/86-41 and summarized in
§3.7.2.2 of NUREG-1286.

To address deficiencies in design conwrol, the Licensee has developed and
implemented its Engineering Action Plan (EAP). The purposes of this plan are
o improve (he quality of work involving design reviews and design changes and
to document, in detail, the design bases for key safcty systems. The NRC Staff
evaluated the plan and implementauon of the plan during a followup ASRTP




mspecuon conducted between Sepiember 28 and Oclober 9, 1987, As discussed
in its inspection report (50-312/87-29), the Staff has concluded that, overall, the
Quaiity of design work at Rancho Seco has improved and that remaining weak
spots would be corrected when new supervisors and engineering personnel were
fully trained in the various aspects of the EAP,

CONCLUSION

The Peutioner seeks the instiwuon of a show-cause proceeding pursuant to
10 C.F.R. § 2.202 10 modify or revoke the operating iicense for the Rancho Seco
facility. The institution of proceedings pursuant to § 2.202 is appropriate orly
where substantial health and safety issucs have been raised. See Consolidated
Ldison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 2 NRC
173,175 (1975), and Washington Public Power Supply System (WPPSS Nuclear
Project No. 2), DD-84-7, 19 NRC 899, 923 (1984). This is the standard that
have applied 10 the concerns raised by the Petitioner in this Decision to determine
whether enforcement acuon is warranied.

For the reasons discussed above, 1 conclude that no substantial health and
safety issues have been raised by he Petitioner. Accordingly, the Petitioner's re-
Quest for acuon pursuant to § 2.200 1s denied. As provided in 10 C.F.R. 2.206(c),

a copy of this Decicon will be filed with the Secretary of the Commission for
IS review,

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nucl=ar Reactor
Regulation

Dated at Rockville, Maryland,
this 18th day of March 1988,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

n the Matter of Docket No. 50-312

SACRAMENTO MUNICIPAL
UTILITY DISTRICT
(Rancho Seco Nuclear Generating
Station) March 22, 1988

The Director of the Office of Nuclear Reactor Regulation denies a peution
filed by the Honorable Tom Bradley, Mayor of Los Angeles, which requested
the Nuclear Regulatory Commission to shut down the Rancho Seco Nuclear
Generating Stauon (Rancho Seco) permanently. The Petitioner asserted that
Rancho Seco should be shut down permanently because of (1) its asserted
similanty 10 the Three Mile Island Unit 2 reactor; (2) its alleged 100 unplanned
outages; (3) its alleged poor management, inadequate training, and sloppy
maintenarce; and (4) the overcooling event that Rancho Seco experienced in
December 1985,

RULES OF PRACTICE: SHOW-.CAUSE PROCEEDING

Where the NRC Suwaff has published public documents that contain safety
evaluauons of the concerns that a petitioner raises as the basis for a request,
and where those public documents state that those concerns do not constitute
substanual public health and safety issues, the NRC need not act un peutioner’s
request,

RULES OF PRACTICE: SHOW.CAUSE PROCEEDING

Where the NRC Staff has conducted a safety evaluation of a petitioner's
particular concerns involving a particular plant, has concluded that those con-
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cerns fail 10 provide a basis for any significant public health and safety issue,
has concluded that there is reasonable assurance that the licensee can operate
the plant without undue risk 10 the public health and safety, and has published
the evaluauon and conclusions in a public document, the NRC need not act on
peuuoner’s request.

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

On August 26, 1986, the Honorable Tom Bradley, Mayor of ! 0s Angeles,
submitied a Peuuon requestng that the Nuclear Regulatory Commission (NRC
or Commission) conduct public hearings and permanently ~iose the Rancho Seco
Nuclear Generaung Station (Rancho Seco). In a leuer dated Sepiember 26, 1986,
the NRC Director of Inspection and Enforcement, James M. Taylor, responded
10 Mayor Bradley and informed him that his Petition would be treated under 10
CF.R. §2.206 of the Commission’s regulations. By letter dated December 15,
1986, Mr. Taylor provided addiuonal information to Mayor Bradiey on the status
of his Petiticn. Mr. Taylor also stated that a full response 1o the Petition would
be made after the NRC Staff completed its evaluation of corrective actions taken
by the plant’s operator, the Sacramento Municipal Utility District (SMUD), 10
improve the performance of Rancho Scco. Mr. Taylor's letter further advised
that the NRC evaluation of the corrective acuons would be completad before
the Commission made any decision on restart.

Mayor Bradley's request for a hearing and subsequent permanent closure of
the Rancho Seco Nuclear Generating Station is based on allegations that: (1)
Rancho Seco is a twin of the Three Mile Island reactor; (2) the plant has had
a troubled operating record; (3) the plant has suffered nearly 100 unplannned
outages including the worst overcooling incident in industry history in 197§ and
Iwo severe overcooling incidents in 1985; and (4) the plant is plagued by poor
management, inadequate training, and sloppy maintenance.

In accordance with the following discussion, I find that the permanent
shuidown of Rancho Seco is not jusufied. I have decided, therefore, to deny
your request. I do note, however, that the NRC has not permited SMUD to
operaie Rancho Seco for more than 2 years following an overcooling transient
that occurred in December 1985, During that ume, a comprehensive evaluation
to identify deficiencies at Rancho Seco was completed and a corrective action
plan to correct the identified deficiencies was initialed. These actions resulted
in significant improvements in plant management. maintenance, training, and in
the overall mechanical condition of Rancho Seco.
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BACKGROUND

On December 26, 1985, Rancho Seco experienced a loss of de power within
the integrated control system (ICS) while the plant was operaung at 76% power.
Following the loss of ICS dc power, the reactor tripped on high reactor coolant
system (RCS) pressure. The reactor trip was {ollowed by an overcooling transient
that actuated safety features and resulied in excessive RCS cooldown. The
overcooling transient continued until ICS dc power was restored 26 minutes
later. With restoration of ICS dc power, the excessive RCS cooldown was
stopped and the plant was stabilized,

The effects of the December 1985 transicnt were not, in themselves, signifi-
cant in terms of decreasing the capacity of the plant to operate safely. However,
the transient was the iast in a series of undesirable events that raised the NRC's
level of concern over the ability of SMUD (o operate a nuclear power plant
safely. The difficulties experienced by the Rancho Seco operators in recovering
from the transient focused autention on the poor material condition of the plant
and SMUD's failures to initiate plant improvements that had previously been
required by the NRC.

In compliance with a Confirmatory Action Letier issued by the NRC Region
V Administrator, the Rancho Seco Nuclear Generaung Station has remained shut
down since December 26, 1985. Because of the concerns that the December
1985 events raised, the Confirmatory Action Leuer confirmed that, before
returning Rancho Seco to power operations, SMUD would (1) provide a root-
cause evaluation of the reactor trip and overcooling event and (2) justify Rancho
Seco’s readiness to resume power operations. SMUD has been responding to
the Confirmatory Action Letter in stages, with siep-by-step review and comment
by the NRC Suaff.

An Incident Investgation Team (IIT) was dispatched 10 the sile o investigate
the December 1985 transient and related issues. The NRC Staff has completed
its invesugation of the December 25, 1985 reactor wrip and overcooling event
and has published the results in NUREG-1195. This publication includes a
descripuon of the event and its significance, and discusses the precursors that
led to the reactor trip and overcooling. The NRC Staff evaluation. of the ongoing
restart effort has been published in NUREG-1286 and Supplement 1 to NUREG-
1286 (Supp. 1). NUREG-1286 and Supplement 1 comprehensively evaluate
SMUD actions to improve overall performance at Rancho Seco and 1o correct
the Jeficiencies identified in NUREG-1195,

In response o the [IT Report, SMUD developed the “Action Plan for
Performance Improvement,” which addressed the problems identified in the IIT
Report and outlined a broad spectrum of issues 10 be addressed © improve
the overail operaticnal performance at Rancho Seco. The NRC Staff rejected
the iniual version of the SMUD Acuon Plan because it failed o address all
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the problems that needed attention. Additionally, the NRC Staff independenty
17itatec a review of the Rancho Seco performance history to identify areas of
marginal performance. This effort included a review of weaknesses identified
during a series of post-shutdown inspecuons and cvaluations. The Staff indicated
it would not accept the SMUD Acuon Plan until all probiem areas identificd by
the Stall were included in the performance improvement program.

Failvre 10 make progress on these issues 1od 10 essentially a 100% turnover
of plant management and a complete management reorganization at Rancho
Seco. As part of the Acuon Plan, the new SMUD management eventually
compiled a comprehensive list of the problems which included Staff-identified
deficiencies.

The SMUD Acuon Plan also included diagnosuic programs (o evaluate all
arcas of plant operauons that are esscntial 10 successful overall plant per-
formance. The Acuon Plan required SMUD 10 incorporate any additional prob-
lems identified by diagnostic programs into the list of previously identified defi-
ciencies. The NRC Stalf reviewed the completeness of the cumulative problem
list. A correcuve acuon program was established by SMUD to resolve all prob-
lems included on the cumulative problem list.

SMUD is now resolving the idenuficd problems. The status of SMUD's
correcuve acuon program, a descripion of the problems, and a description
of the problerg idenuficaion process are included in the NRC Staff restan
evaluauon, NUREG-1286 and Supplement 1. The Commission will address the
restart of Rancho Seco following the completion of (1) the SMUD performance
improvement program and (2) the NRC Swff evaluation of the readiness of
Rancho Seco o operate.

DISCUSSION

The specific issues enumeratc J in Mayor Bradiey's petition regarding plant
design, alleged 'roubled operating record, unplanned outages, overcoolings, and
alleged nadequate management, training, and mainienance are thoroughly ad-
dressed by NUREG-1286. Resolution of these issues in a manner satisfactory
te the NRC Staff was necessary before the Staff would make a positive restart
recommendation 1o the Commission. Complction of the proposed corrective
acuons in plant hardware, Technical Specifications, procedures, management,
and organization will result in significant performance improvement at Rancho
Seco, which should preclude the types of concerns referenced by the Petition,
including unplanned outages, overcooling, poor management, inadequate train-
ing, sloppy mainienance, operaung misiakes, equipment failures, and procedural
and inspection violauons, The NRC Stalf evaluation of the effectiveness of these
improvements which supports restart is documented in NUREG- 1286,
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Design Similarity to the TMI I eactor

The Petition expressed concern that the Rancho Seco reactor is a twin of the
Three Mile [sland (TMI) reactor.

Even though the 1979 TMI accident was the most serious in the U.S. commer-
cial nuclear power program, the plant's protective features successfully isolated
the effects of the accident from the environment, and offsite radiological conse-
quences were minimal (NUREG-0558, “Population Dose and Health Impact of
the Accident at the Three Mile Island Nuclear Station™). Nonetheless, as a result
of the accident a major safety reassessment of the commercial power program
in the United States was initiated (¢.g., NUREG-0578, “TMI-2 Lessons Learned
Task Force:  Status Report and Short-Term Recommendations™; NUREG-0737,
“Clarification of TMI Action Plan Requirements™). This reassessment led 0 a
wide range of required modifications throughout the nuclear industry, targeted
at reducing the likelihood of a TMI-type accident (NUREG-0737, supra). The
modifications included features that would improve the performance of the plant
as well as the ability of the plant stalf, the local community, and the nation to
respond to nuclear accidents (id.). The “lessons learned™ from the TMI accident
were incorporated into the nation's nuclear power program and into Rancho
Seco as appropniate. Thus, the TMI accident served as a stimulus to enhance
the safety of existing nuclear power sialons.

The specific plant hardware improvements that were developed following the
review of the accident-related events at TMI were most applicable to reactors
built by the Babcock & Wilcox Company (B&W), the manufacturers of the TMI
reactor. As implied in the Petition, the Rancho Seco reactor was manufactured by
B&W and benefited subswntially from the TMI accident experience. Rancho
Scco also benefitted from the operating experiences of other B&W reactors.
Following an incident that involved the loss of auxiliary feedwater at a B&W
plant (Davis-Besse) on June 9, 1985, and the overcooling incident at Rancho
Scco on December 26, 1985, the NRC requested that the B&W Owners
Group reevaluate the design of the B&W reactor systems to look for inherent
weaknesses that could make the reactors more susceptible o transients and
accidents. The Owners Group evaluauons are documented in a report entitled
“Safety and Performance Improvement Program™ (BAW-1919). The NRC Staff
assessment of this program is available as a Salety Evaluation Report, NUREG-
1231. As explained in NUREG-1231, the Owners Group did not identify
any major design flaws; however, it made more than 200 recommendations
for improving operations at B&W plants, and recommendations applicable to
Rancho Seco have been incorporated by SMUD. The NRC Staff evaluation of
BAW-1919, morcover, found no safety concerns that would preclude continued
safe commercial operation of these faciliues.
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There are a total of eight B&W power reactors licensed 10 operate in
the United Siates. Except for Rancho Seco, all the licensed B&W reactors,
including TMI Unit 1, are operating. The operating records of these reactors are
not significantly different from those of other types of reactors in the United
States. As concluded in NUREG-1231, the B&W-designed reactors can operate
without undue risk 10 the public health and safety. Accordingly, Rancho Seco's
design similarity 0 TMI-2 provides no basis 10 close Rancho Seco permanently.

Management

The Peution describes the Rancho Seco operaling history as “troubled” and
characierized by a series of unplanned outages and reactor overcoolings. These
occurrences have been evaluated by both SMUD and the NRC Suaff. The root
causes of the problems invariably include management and the onsite plant staff.

A key issue in the Rancho Seco performance improvement program has been
management competence. Since December 1985, the senior plant management
has undergone a 10G% turnover, and more than (wenly new managers have
joined the SMUD swaff. SMUD conducied a nationwide search for managers
and was able to recruit experienced nuclear plamt managers to direct future
operations. The NRC Suwalf reviewed the resumes of these new managers and
inerviewed them. On this basis, and subsequent observauons of plant recovery
opcrauons, the NRC Swalfl concluded (NUREG-1286, § 3.8) that the Rancho
Seco management team appears well-qualified 0 prepare the plant o resume
commercial operation, train the opersting staff, and successfully operate the
Rancho Seco Nuclear Power Stauon.

Maintenance and Training

The Peuuion included concerns relaied to inadequate \raining and sloppy
mainienance. The management changes instiluled at Rancho Seco included
changes 1n management of the maintenance and vaining departments.

In both these areas, the new Rancho Seco managers have initiated programs
o correct idenufied deficiencies. The NRC Swlf considers improvements in
these areas vital 1o successful plant operations and, as a result, has very
closely evaluated the effecuveness of these improvement programs. The Staff's
conclusions are based o1 detailed program reviews conducted on site NUREG-
1286, and Supp. 1, §3.4.1). In the case of vaining, the Staff evaluation included
observaton of operators performance at the B&W simulator in Lynchburg,
Virginia 'NUREG-1286, ¢ 34.1.2). The Swff will continue close monitoring of
these programs following y\ant restart. On the basis of its evaluaion NUREG-
1286, §§3.7 and 3.4), the $ aff has concluded that Rancho Seco has developed
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effective maintenance and training progra'as that should be capable of supporiing
successful plant operations.

Equipment Reliability

In addition 10 management issues, the performance improvement program
comprehensively addresses plant hardware problems. Known equipment defi-
ciencies were integrated into the performance improvement program as items to
be resolved before restart. SMUD added new systems to the plant to opuimize
future operauons and improve the plant response to abnormal conditions. One of
the new systems, the emergency feedwater instrumentation and control system,
is a major hardware addition tat provides redundant, safety-grade control of
auxiliary feedwater (NUREG-1286, §3.1.3). Had this system been u, place on
December 26, 1985, it probably would have prevented the overcooling transient
from exceeding the Technical Specification limit of 100°F in 1 hour (NUREG-
1195, §7.2.3). SMUD has also established a preventive maintenance program to
provide assurance that equipment will remain in good operating order NUREG-
1286, §3.3.1.5).

A comprehensive equipment testing program is a major part of the per-
formance improvement plan (NUREG-1286, §3.7). SMUD is testing individ-
ual components, systems, and integrated sysiems (o ensure that original plant
equipment and the newly installed systems operale as designed. The system
test program extends through the projecied plant restart. SMUD has proposed
that following restan (criticality), it would continue testing systems under hot,
low-power conditions during a 6-month power ascension program (Supp. 1,
§3.4.1.7). The extended power ascension program will give the utility the op-
portunity to thoroughly evaluate operators during various starwp conditions and
will give the NRC Salf an addivor.al opportunity 10 monitor system performance
and SMUD operating competence. This program should decrease the likelihood
of future operational mistakes and unplanned outages.

Overcooling Events and Unplanned Shutdowns

The Performance Improvenient Program was desigred to decrease the like-
lihood of overcooling events and to decrease the frequency of unplanned shut-
downs. dpecifically, SMUD: (1) installed a safety-grade emergency feedwa-
ter initiation and conuol system (Supp. 1, §3.1.3); (2) added diesel genera-
tors 10 the onsite emergency grid (NUREG-1286, §4.7); (3) refurbished the
ICS/NNI (NUREG-1286, §3.1); and (4) refurbished plant valves (NUREG-
1286, §3.3 2). These improvements in Rancho Seco's hardware systems should
improve the plant's operaung reliability and thereby decrease the number of
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procedures, and plant management, as described above, should reduce the num- : !
ber of human errors that cause unplanned shuidowns. In shor., significant im- ¢ e TN
provements have taken place at Rancho Seco since the 1985 shutdown. The : :

improvements should preclude the type of problems referenced in the petition.

unplanned shuidowns. Furthermore, improved operalor Lraining, maintenance . ' ; {
4
1

CONCLUSION

|
The Petition requested the NRC 10 hold public hearings a..d shut down Rancho J{
Seco permanently. The institution of proceedings pursuant to 10 CF.R. §2.202 is h4ee g . 1
appropriate only where substantial health and safety issues have been raised. See g g
Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI- ) |
75-8, 2 NRC 173, 175 (1975), and Washington Public Power Supply System ‘
(WPPSS Nuclear Project No. 2), DD-84-7, 19 NRC 899, 923 (1984). This is ‘
the standard that | have applied 10 the concerns raised by the Petitioner in this |
Decision 10 delermine whether enforcement acuon is warranted.
For the reasons discussed above, | conclude that no substantial health and
safety 1ssucs have been raised by the Pelitioner which warrant the initiation of a
proceeding (o consider the permanent shutdown of Rancho Seco. Accordingly,
the Petitioner's request for action pursuant o § 2.206 is denied. As provided in ;
10 C.F.R. §2.206(c), a copy of this Decision will be filed with the Secretary of e
the Commission for its review.
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