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MEMORANDUM AND ORDER

In our Second Prehearing Conference Order, dated July
12, 1988 (LBP-88-18, 28 NRC 43), we authcrized additional
discovery between NECNP and the Applicant concerning the
revised fuel pool cooling system submitted by the Applicant
on June 7, 1877 for review by the Staff. That system is the
subject of (safety) Contention 1, which alleged that the
then-proposed system for cooling the epent fuel pool
violated the single-failure criterion, particularly as set
forth in General Design Criterion 44. un August 4, 1988,
NECNP submitted interrogatories and requests for production
of documentes to the Applicant; on Auguset 16, 1988, the

Applicant filed its answers.
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In ite answers, the Applicant obje~%:d to moset of
NECNP'e disccvery requests. Thereafte:, on August 31, 1988,
NECNP filed a motion to compel reeponsee to many of those
requests. On September 15, 1988, the Applicant responded to
that motion. (No party other than NECNP and the Aprlicant
hae taken any position on the instant discovery requests.)
We turn to ach interrogatory or discovery request in the
eequence dealt with in NECNP's motion.

A. Interrogatories 11-17

These interrogatories in general seek details
reepecting compliance of the newly proposed cooling system
with the environmental qualification (Interrogatories
11-12), seismic qualification (Interrogatory 13), and
miesile and fire protection requirements (Interrogatories
15-16), and conformance of the eystem with requirements
concerning testing, inspection, and surveillance
(Interrogatory 14) and corroeion (Interrogatory 17). The
Applicant claime that these requestes seek information
outeide the scope of the contention.

In its motion, NECNP claime that, becaure the
contention refers to the single-failure criterion, ae
embodied in General Design Criterion 44, theee mattere are
encompassed within the contenticn, It goee on to assert
that the systeme and components comprieing the spent fuel
pool cooling eystem muet meet these requirements, and it

assumes that the Applicant claime otherwise (as it had done



earlier in the proceeding). It also describee these
requirements as "implicit in the philosophy underlying the
single-failure criterion” (Motion, at 4).

To be sure, early in thie proceeding the Applicant did
question the applicability of the single-failure criterion
to the spent fuel pool coci.. . .,etem. But in responding to
NECNP'e discoveiy r<quests, it assumed that the criterion ie
applicable. In thie opinion, we shall do likewiee. The
Applicant inetead argues that the eine qua non of the
single-failure criterion is redundancy and that none of
these other metters are either incorporated by reference in
the single-failure criterion or, alternatively, ercompassed
either by the contention or its underlying basis.

We need not decide at thies time whether the
single-failure criterion incorporates by reference any or
all of the qualification matteres raised by NECNP's
interrogatorj:s. For we agree with the Applicant that
Contention 1 does not encompaees them. On the assumption
that th. single-failure criterion is applicable to the fuel
pool cooling system, all of these mattere could potentially
have been raised as the subject of a contention. However,
NECNP did not do so. Nowhere has it provided any allegation
of any po’ :ntial problem in any of these areas, nor any
reference to a basis dealing with probleme of thie sort.
General Design Criterion 44, which ie referenced in the

contention, also doee not explicitly include these matters.



It specifies the applicability of the single-failure
criterion and spells out certain requirementes bearing only
cn redundancy. That is not sufficient to bring into the
contention the various qualification requiremente covered by

the interrogatories.

Thie is not to say that the qualification requirements
raised by NECNP are not applicable to the spent fuel pool
cooling eyetem. Nor are we etating that contentiones dealing
with these subjecte would neceessarily have been acceptable
at the early stagee of this proceeding. The June 7, 1988
proposal by the Applicant might well have served as an
appropriate vehicle for the submisesion of late-filed
contentions on subjects «f this sort, but NECNP did not
follow that course of action. Instead, it embarked through
ite discovery request on what amounte to a fishing
expedition to vacover poesible problems in these areas.
Thie ie impermiesible under NRC regulatione and precedents.

In particular, the |'RC Rules of Practice limit
discovery to the boundaries of admitted contentions (10
C.F.R. 2.740(b)(1)). The Appeal Board has emphasized that
the scope of a contention ie determined by the "literal
terms’ of the contention, coupled with its stated bases.

Publ'c Service Co of New Hampahire (Seabrook Station, Unite
1 and 2), ALAB-899, 28 NRC ___ (August 23, 1988)(slip op. at

6-7); Ehilcdelphia Electric Co. (Limerick Generating
Station, Unite 1| and 2), ALAB-845, 24 NRC 220, 242 (1986).




Thie principle was applied by the Appeal Board to the very
contention for which NECNP is eeeking diecovery, limiting
the pool te.perature ceiling under coneideration to 150°F
(as allesged by NECNP) rather than the 140°F temperature
limit specified by the Standesrd Review Plan and included in
the rewritten contention which we had admitted. ALAB-869,
26 NRC 13, 24-25 (1987). It stated that "(w)lhat the proper
temperature limit for the pool should be is an issue unto
iteelf.” Id. at 24.

Given these considerationes, it ie apparent to us that
NECNP s conten.ion cannot propeirly be read or construed as
covering the qualirfication and similar matteres encompacsed
by Interrogatories 11-17. To the extent that NECNP geeks to
inquire into such matters, its motion to compel further
answere to the foregoing interrogatoriee is denied.

B. Interrogatory ©

Thie interrogatory sought a detailed deecription of the
Applicant’'s schedule for completing the “design,
inetallation, and testing  of the cooling system proposed by
the June 7, 1988 submiseion to the Staff, "including but not
limited to the date this syestem is expectedl to be
operational”. The Applicant did not object to thie
interrogatory but anewered only that the eystem will be
completed, designed, inetalled and teeted prior to the

storage in the spent fuel pool of more than 2000 spent fuel



aseemblies, "for which no more definite schedule now
exists."”

NECNP deems thie responee to be incomplete and
unresponsive. It observes that, although it is difficult to
predict euch schedulee with abeolute accuracy, the Applicant
muet have a schadule for completion of the deeign,
inetallation and testing if indeed it is in good faith in
proposing the enhancemente to its spent fuel pool cooling
system. For ite part, the Applicant maintaine that the fact
that NECNP is dissatisfied is irrelevant; that eo long as
the anewer is complete, no further answer can be compelled.

It ise clear that a responee to an interrogatory, if
“rue and if complete, is adequate, irrespective of the
satisfaction with that reeponse of the party that propounded
the question. Based on previous filinge in this proceeding,
however, we have considerable doubt that the Applicant here
has provided an adeouate anewer.

Thue, in a meeting with the Staff on February 9, 1988,
in Rockville. MD, the Applicant (per Mr. David McElway)
stated, in terms of a 'pruposed schedule’ which had already
been developed by the Applicant, that the conceptual design
is scheduled to be completed by the end of Cycle 14
(scheduled for September, 1980), that the final detailed
design would be completed by the end of Cycle 15 (scheduled
for April, 1982) and that the entire design change would

take place during Cycle 16, so that it would be "completed



and fully operational at the end of Cycle 18" (scheduled for
October, 1993) (Tr. 19-20 of meeting of 2/9/88, provided to
the partiee and Board by the Staff s memorandum dated
February 16, 1988). Both “he Vermont Yankee official who
signed the Applicant s answer to Interrogatory 5 and one of
the couneel for the Applicant were in attendance at thie
meeting and must be charged with knowledge of its cubstance.

Later, in a letter dated March 2, 1988 to NRC, which
confirmed its ‘commitment” to install the new cooling
system, the Applicant stated that "[t)hie system will be
operational no later than the end of Cycle 16 (Projected to
be 1993)". Against this background, the Applicant now asks
us to find ite answer to Interrogatory 5 to be complete and
adequate. We decline to close qur eyes to the existing
record before us.

Given these inconsistencies, we have questions as to
whether, if it now has no schedule (and has thue abandoned
the proposed echedule previouely furnieshed to the Staff),
the Applicant ie seriocusly pursuing the supplemental cooling
system propoeal. Absent a satiefactory explanation, we, if
not the Staff as well, might have good reaeon for
questioning the good faith, if not the veracity or
ccmpleteness, of any etatemente made in support of the
application. Indeed, it is necessary to avoid a situation

where no schedules are established and no work is undertaken

with respect to the supplemental cooling eyetem and where,




to avoid the "hardship” of shutting down the reactor, the
Applicant might well seek an “"emergency’ extension of time
within which to install the enhanced cooling system, relying
in the interim on the RHR eystem for esupplemental cooling,
as propoeed in the initial expaneion application.

To clarify these mattere, we direct the Applicant to
provide a complete (and truthfu!) response to Interrogatory
5.

In addition, we direct the Applicant to reepond to
three issuee. First, it should provide an explanation of
the apparent inconsistencies between ite etatements made at
the February 9, 1988 meeting w.*h the Staff, ite commitment
in its letter of Marcr 2, 1988 t» the Staff, and its Auguet
16, 1988 response %o Interrogatory 5. Second, because one
of the Applicant’'s counege] of record was present at the
February 9, 1988 meeting (and thus wvas aware of the
scheduling statewsents made by the Applicant), we direct the
Applicant “o explain any discrepancies between statemente
made at the meeting and asesevtions made in the Applicant’e
response to NECNP'es motion to compel (which indicates that
it was in part the responaibility of, although it wae not
s‘arz2d by, that same couneel).

Final.!y, we note that the Applicant has committed to
have tne supplemental pool cooling syetem in place and

operational prior to the etorage of more than 2000 fuel

assemblies in the pool. We aleo note that the June 7, 1988




submission etates (at Table A.2) that, for full core offload
situatione, 1954 aseemblies would be in the pool by the end
of Cycle 14, and 2090 by the end of Cycle 15. Inaemuch ae
the timing of the capacity expansion appeares to be based in
part on the full core offload situation, it is not clear to
ue how the Applicant is reconciling its commitment to
install the supplemental cooling eystem prior to the storage
of more than 2000 bundlee with a potential full core offload
situation occurring during or following Cycle 15 (apparently
echeduled to occur between September, 1990 and April, 1992).
Ae a third issue to be addressed, we request the Applicant
to explore this matter and, in particular, explain how it
would handle a full core offload during this period when the
total number of bundles requiring etorage would exceed 2000.

C. Interrogatory 6.

NECNP'e Interrogatory 6 aske whether the enhanced fuel
pool cooling system is "similar” to that used by any other
nuclear plants and, if so, to identify the plante and
describe their cooling systeme and any differences from that
proposed for Vermont Yankee., The Applicant objected to thie
interrogatory inesofar as i. related to any equipment other
than the Emergency Standby Subsystem which waes proposed by
the June 7, 1988 submiesion. With reepect to that
subsystem, it interpreted "eimilar’ ae relating to use of
the same technologies relating to fluid flow and heat

transfer and responded that the proposed system wae
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"similar’ to the subsystems used by all other commercial
nuclear plants in the United States. The Applicant
identified no particular plants and did not describe any
differences between any other plants and the system proposed
for Vermont Yankee. Nor did the Applicant state that there
were no differences.

NECNP in ite motion claims that the answer is
unresponsive and that the Applicant’'s interpretation of
‘similar”’ ae relating to fluid flow and heat trarsfer ie toco
broad. NECNF adde that it wae plainly referring to the
addition of the Emergency Standby Subsystem, a plant
specific system which, in ite opinion, obviocuely cannot be
used by all other commercial nuclear power plants and,
indeed, ie not even now being used at Vermont Yankee. The
Applicant responde only to the effect that the interrogatory
was ambiguous.

In our view, the Applicant’'s ancwer was clearly
non-responsive and inadequate. Even if the proposed system
might be deemed "similar” to all other domestic nuclear
plants, it plainly is not identical; yet the answer makes no
reference at all to any differences, as requested by the
interrogatory (and for which no objection was interpoeed).
To anewer thie interrogatory adequately, under the
construction supplied by *he Applicant, it would have been
necessary to detail any known differences between the

Yermont Yankee system and that ueed in other plants,



including but not limited to such mattere as, for example,

heat tranefer capacity of the equipment, number of fuel
elementes to be cooled, and water temperature which each
eystem is designed to attain.

On the other hand, we would suspect that the Applicant,
in anewering this interrogatory, wae in effect using the
aseerted ambiguity to avoid providing a meaningful reeponse.
Thie is particularly apparent by the Applicant’'s objection
to answering any portion of the interrogatory which dealt
with equipment other than the Emergency Standby Subsystem.
In view of thie objection, the remainder of the
interrogatory to be answered could only have referred to the
Emergency Standby Subsystem.

For the foregoing reasons, we direct the Applicant to
provide a complete anewer to Interrcgatory 6, at least

insofar ag it relates to the Emergency Standby Subsyetem.

For the above reasons, it is, this 27th day of
September, 1988

ORDERED:

1. That NECNP's motion to compel answers %o

interrogatories ie granted with respect to Interrcgatorieeg 5

and 6 and denied with respect to Interrogatories 11-17.




2. The Applicant shall aleso provide answers to the

three additional mattere bearing on schedulee raised by the
Board in conjunction with Interrogatory 5.

3. The Applicant shall reepond to Interrogatories 5 and
6, and provide the additional information requested by the
Board in conjunction with Interrogatory 5, within 14 days of
the date of service of thie Memorandum and Order. Cf. 10

C.F.R. 2.740b.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer,
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
thie 27th day of September, 1988.




