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The Honorable Henry M. Jackson

Chairman, Committee on Energy
and Natural Resources

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This is in response to your request for the Muclear Regulatory Commission's
(NRC) views on S. 2443, as recently amended, a bill which would authorize the
Department of Energy to carry out a high-level 1iquid nuclear vaste management
demonstration project at the Western New York Service Center in lest Valley, New
York. The NRC strongly supports initiation of this project to solidify high-
Tevel wastes at West Valley and agrees that the Department of Energy (DOE) is
the appropriate organization to conduct this project. DOE, through its con-
tractors, is the only organization with the requisite technical resources to
perform the detailed engineering and development work for retrieving, solidifying,
and disposing of the high-level liquid wastes at West Valley. Therefore, the
Commission strongly supports these aspects of S. 2443. However, the amendment
recently accepted by the committee raises several substantial problems which are
cdescribed below. For these reasons, the NRC does not support S. 2443 as cur-
rently drafted.

With regard to the NRC, the bill would require the Secretary of Energy to

consult with the NRC in carrying out the project, and would preserve any appli-
cation licensing requirements of the Atomic Energy Act of 1954 or the Eneray
Reorganization Act of 1974. For the reasons discussed below, the Commission
believes that S. 2443 is consistent with the Commission's current licensing
authority. However, as also discussed below, Commissioners Gilinsky and Brad-
ford believe that the NRC should have direct authority to license any DOE solidi-
fication facility at West Valley.

The Commission believes that its current authority for licensing non-Federal
waste management activities at West Valley is adequate, and that this authority
permits adequate evaluation of any DOE solidification activities at that site.
The Atomic Energy Act of 1954 authorizes the Commission to regulate the receipt,
possession and transfer of licensed materials by Nuclear Fuel Services, Inc.
(NFS), the commercial licensed operator at lest Valley. The current commercial
license for West Valley does not permit NFS to transfer high-level 1iquid waste
to a DOE solidificacion facility, to modify its storage facilities to permit
such a transfer, or to terminate its license in anticipation of a2 transfer to
DOE of responsibility for the site. Consequently, before DOE could begin to
solidify the high-level 1iquid waste at West Valley, the Commission must first
amend the current NFS license. Section 2(b)(3)(B) would require New York State
and the Department of Energy to jointly submit an application to the NRC for a
license amendment. This provision appears inconsistent with the current regula-
tory regime under which New York State and NFS are co-licersees. Accordingly,
the Commission believes that NFS should be required to join anry application for
license amendments.

0f course, the Commission must find that any amendments provide adequate protection
to the public health and safety and are in accord with the comron defense and
security. Accordingly, if DOE is authorized to build a waste solidification



facility on the licensed NFS site, MRC could conduct analyses to determine: (1)
whether any transfers to and from the licensed NFS waste storage facility can be
accomplished safely, and (2) whether the impacts of the solidification facilit: es
on other NRS-licensed facilities are contrary to the requirement for protection
of the public health and safety. Section 2(b)(3)(D) would authorize the Secretary
of Energy to conduct activities which he determines to be appropriate for the
protection of public health and safety. This provision could create an overlap
of jurisdiction by the NRC and DOE and could lead the Secretary to take actions
inconsistent with evaluations by the NRC. Accordingly, the Commission recommends
that this section be amended to require the Secretary to consult with the NRC
before taking such actions.

Moreover, the NRC's authority under the Energy Reorganization Act of 1974
includes the imposition of waste form criteria on the solidified product from a
DOE waste solidification plant at West Valley. Such solidified waste would
result from activities licensed under the Atomic Energy Act. Consequently, DOE
would require an NRC license to receive and store such material in a facility
used primarily for these purposes. Waste form criteria would be included in
such a license. We interpret Section 2(b)(3)(C) as preserving NRC's authority
to require waste form criteria for any wastes of military origin currently at
West Valley and which will be solidified by DOE. 1In our view, these wastes are
not related to any military programs for the purpose of Pub L. 96-164, and,
thus, the NRC is not prohibited from expending funds to establish waste form
criteria for these wastes. The Commission supports Section 2(b)(3)(C) if it is
intended to make unambiguous this NRC authority.

Section 2(b)(3)(A) would also require the chosen solidification technology to

be applicable to other liquid wastes. This additional requirement is potentially
inconsistent with the imposition of waste form criteria based on the protection
of public health and safety and, thus, could prevent implementztion of the
solidification program. The chemical composition of the West Valley waste may
require the choice of a unique solidification process not applicable to other
waste. Thus, solidification processes suitable for other wastes may not satisfy
the NRC's criteria for solidify the West Valley wastes. Accordingly, the Com-
mission recommends that this provision be deleted.

The authorities discussed above appear to provide the NRC with substantial and
sufficient regulatory oversight over any further DOE waste solidification activi-
ties at West Valley.

On the other hand, Commissioners Bradford and Gilinsky believe that the Commis-
sion could more effectively discharge its responsibilities regarding public
health and safety at West Valley if it had direct authority to license a DOE
solidification plant at that site. While the Commission could indirectly
affect DOE's solidification activities there as explained above, it currently is
not authorized to license a DOE waste solidification facility because such a



facility would 1ikely not be used primarily for the receipt and storage of high-
Tevel wastes resulting from activities licensed under the Atomic Energy Act as
required by Section 202(3) of the Energy Reorganization Act of 1974. These
Commissioners believe that the potential public health hazards related to solidi-
fication, the intimate connection between the licensed storage activities and
solidification, and the need for extensive NRC review of the solidification
process to assure that the appropriate quality assurance requirements have been
identified support the extension of NRC licensing authority to a DOE solidi-
fication plant for the West Valley wastes. Moreover, in their view, such so-
lidification activity would not present issues of national security because
about 40% of the waste is of commercial origin, the radiochemical composition of
the waste is publicly available, and NRC Ticensing would not interfere with any
current national defense activities. Finally, these Commissioners believe that
the Commission's existing regulatory process would provide the public partici-
pation necessary to any decision regarding radioactive waste ménagement at West
valley.

The Commission appreciates this opportunity to express its views. If you have
further questions on these matters, the Commission will be pleased to provide
further assistance.

Sincerely,

John F. Ahearne
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To authorize the Department of Energy to carry out a aigh-level liquid nuclear
waste management demonstration project at the Western New York Service
Center in West Valley, New York.

IN THE SENATE OF THE UNITED STATES
MarcH 19 (legislative day, JANUARY 3), 198
Mr. Moy~tHAN (for himself and Mr. JaviTs) introduced the following bill; which

1 : w1 P s ¢} Yammi ve* and Natur '
was read twice and relerred to the Committee on Energy and Natural Resources

May 15 (legislative day, JANUARY 3), 1980
Reported by Mr. JACKsON, with amendments to the text

(Gmit the part struck through and insert the part printed ir

A BILL

To authorize the Department of Energy to carrv out a high-

level liquid nuclear waste management demonstration proj-
ect at the Western New York Service Center in West

4 Valley, New York.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the “West Valley Demonstra-

4 tion Project Act”.
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Sec. 2. (a) The Secretary of Energy (hereinafter in this
Act referred to as the “Secretary”) shall carry out, in accord-
ance with the provisions of this Act, a high-level liquid nu-
clear waste management demonstration project at the West-
ern New York Service Center in West Valley, New York
(hereinafter referred to as “‘the project””). The Secretary shall
carry out the project by vitrifying the high-level liquid
nuclear wastes located at such Center or by emploving the
most effective technology for solidification available. The
Secretary shall, as part of the project, also (1) as soon as
feasible transport such solidified wastes, in accordance with
applicable provisions of law, to an appropriate Federal re-
pository for long term burial, and (2) decontaminate and de-
commission facilities, materials, and hardware used in con-
nection with the project.

(b) During the fiscal vear ending September 30, 1980,
the Secretary shall—

(1) prepare a plan for safe removal of such wastes
from tank numbered 8D-2 and any other storage tank
at the Center containing such wastes including safely
breaching the tanks, operating waste removal equip-
ment, and sluicing techniques,

(2) determine the feasibility of immobilization and
waste handling techniques required by the unique situ-

ation of such wastes at the Center, including initiation
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of detailed engineering and cost estimates as well as
safety analyses and environmental impact analyses,
and

(3) titde to the high level liguid wastes et the
Center chal be trensferred to the Lnhed Stetes upon
ate persons of an appropricte fee; as determined by the
Seeretary; fof the perpetufd esre end mmintentshee of
steh wastes:

(3) enter into a cooperative agreement with the
State of New York pursuant to the “Federal Grant
and Cooperative Agreement Act of 1977, Public Law
95-224, to provide for the conduct of the demonstration
project, without transfer to the United States of title to
the high level liquid wastes or to the project site, and
for the following activities:

(4) demonstration of vitrification technology
or technologies which can be replicated for other
applications in the United Slates;

(B) submission jointly by the Department of
Energy and the State of New York of an applica-
tion for a licensing amendment as soon as possi-
ble with the Nuclear Regulatory Commission pro-

viding for the demonstration;
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(C) application of the Atomic Energy Act of
1954, as amended, and the Energy Reorganiza-
tion Act of 1974, as amended, to all aspects of the
demonstration project; and

(D) conduct of other activities at the project,
as determined to be appropriate by the Secretary,
to protect public health and safety and to be in
the national interest regarding the safe manage-

ment of nuclear wastes in the United Sta.es.

Sgc. 3. There is authorized to be appropriated to the
Secretary not more than $5,000,000 for the fiscal year
ending September 30, 1980, for the project. Funds author-
ized and appropriated in subsequent fiscal years for the proj-
ect shall not be used by the Secretary for such purpose until
the Secretary, the State of New York, aud other appropriate

persons enter into such contracts and

agreements as may be
required—
a) to previde for the transier of title of sueh
&) (a) to enable the Secretary to utilize property
and facilities at the Center for the project,
(& (b) to share the costs of the project, except
that the non-Federal share of such costs shall be lim-

ited to no more than 10 per centum thereof and in de-

termining such share the Secretary shall consider the
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utilization of such Center by the Secretary for the proj-

ect, the amount of money in the existing perpetual care

fund originally designated to provide, for ultimate dis-
position of the high-level liquid nuclear waste at the

Center, and such other factors as the Secretary deems

appropriate, and

@ (c) to otherwise provide for the conduct of the
project in a timely manner.

SEC. 4. In carrying out the project, the Secretary shall
consult with the Nuclear Regulatory Commission, the Ad-
ministrator of the Environmental Protection Agency, the
Secretary of Transportation, the Director of the Geological
Survey, the State of New York, and the commerical operator
of the Center.

Sgc. 5. Not later than February 1, 1981, and on Febru-
ary 1 of each calendar year thereafter during the term of the
project, the Secretary shall transmit to the Committee on
Science and Technology, the Committee on Interior and In-
sular Affairs, and the Committee on Interstate and Foreign
Commerce of the House of Representatives and the Commit-
tee on Energy and Natural Resources of the Senate an up-to-
date report containing a detailed description of the activities
of the Secretary in carrying out the project, including the
costs incurred, and the activities to be taken in the next fiscal

year and the costs thereof. Any contract or agreement ex-
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ecuted under seetion sections 2 and 3 of this Act, together

with summaries thereof, shall be promptly transmitted to
such commitiees for their information and review.

Sec. 6. Other than the costs and responsibilities estab-
lished by this Act for the project, nothing in this Act shall be
construed as affecting any rights, obligations, or liabilities of
the commerical operator of the Center, the State of New
York, or any person, as is appropriate, arising under the
Atomic Energy Act of 1954 or under any other law, con-
tract, or agreement for the operation, maintenance, or decon-
tamination of any facilities or property at the Center or for
any wastes at the Center. Nothing in this Act shall be con-
strued as affecting any applicable licensing requirements of
the Atomic Energy Act of 1954 or the Energy Reorganiza-
tion Act of 1974. The provisions of this Act shall not apply
or be extended to any facilities or property at the Center

which is not used in conducting the project.
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96rm Covaress ) SENATE { Reporr

2d Session

No. 96-787

WEST VALLEY DEMONSTRATION PROJECT ACT

May 20 (legislative day, JARUvARY 3), 1980 —Ordered to be printed

Mr. Jackson, from the Committee on Energy and Natural Resources,
submitted the following

REPORT
[To accompany 8. 2443]

The Committee on Energy and Natural Resources, to which was
referred the bill (8. 2443) to authorize the Department of Energy to
carry out & high-level liquid nuclear waste management demonstra-
tion project at the Western New York Service Center in West Valley,
New York having considered the same, reports favorably thereon
with amendments to the text and recommends that the bill as amended
do pass.

he amendments are as follows

1. On page 3, lines 1 to 6, strike subsection 2(b) (3) and insert in

lieu thereof the following :

(8) Shall enter into a cooperative agreement with the State
of New York pursuant to the “Federal Grant and Coopera-
tive Agreement Act of 1977”, Public Law 95-224, to provide
for the conduct of the demonstration project, without trans
fer of title to the United States to the high level liquid wastes
or to the project site, and for the following activities:

“(A) 1iv-mnn~rru?1(-n of vitrification technology or tech-
nologies which can be replicated for other applications in
the United States;

“(B) submission jointly by the Department of Energy and
the State of New York of an application for a licensing
amendment as soon as possible with the Nuclear Regulatory
Commission providing for the demonstration ;

“(C) appheation of the Atomic Energy Act of 1954, as
amended, and the Energy Reorganization Act of 1974, as
amended, to all aspects of the demonstration project; and

“(D) conduct of other activities at the project, as deter
mineG to be appropriate by the Secretary, to protect public
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health and safety and to be in the national interest regarding
the safe management of nuclear wastes in the United States.”

2. On page 3, lines 1) to 16, strike subsection 3(a) and renumber
subsections $(b), 3(¢), and 3(d) as subsections d(a), 3(b), and 3(¢)
respectively.

J. On page 4, line 23, strike the word “section” and insert in lieu
thereof the words “sections 2 and”,

PURPOSE OF THE MEASURE

The purpose of the measure is to authorize the Department of En
ergy to carry out a mgh-level, liquid nuclear waste management
demonstration project at the Western New York Center in West
\vlt“(‘_\,.\l'\\ York,

SUMMARY OF MAJOR PROVISIONS

I'he bill directs the Secretary of Energy to carry out a project to
solidify the high-level nuclear waste currently stored in tanks at
Western New York Service Center in West Valley, New York
Secretary 1s also directed to transport such solidified waste to a
term Federal repository and to decontaminate facilities used
project With the $5 million suthorized to be :l|»|vrw;vvmhwi mn
Year 1980 the Secretary is to prepare a plan for the safe removal and
immobilization of the waste. The Secretary is to enter into contracts
and cooperative agreements to permit the joint conduct with the
State of New York of the cost-shared project

BACKGROUND AND NEED
In November 1978, the Department of Energy submitted to the
( ongre 3 LI \\A“t,” _\v \‘v!;. \ | | ar Se~vice (enter "11\[\, \\?H"
was prepared pursuant to Section 105 of Public Law 95-238. The
following paragraphs are excerpted from the History contained in
that report

A stated PUrpOs of the Atom cnergy Act of 1954 was to

ote “wide-spread participation in the deve ""1'5 ent and

ion of aton energy for § ul [ ‘.‘!'{"'\ e l L

Energy Commission (AEC) ¢ ly encouraged pri

lustry to enter the field of nuclear power. By the end

the AEC concluc ag its for the first few
I.ﬂry,.vv‘~¥"x""n!\}M\‘!'V reactor

4, the AEC began a program to encourage private

ipation in the reprocessing of irradiated nuclear fuel

art ,,!' program to cominel ;|. / {",q‘ entire nud '\i'?H

\ ';' 'l" have ,‘!,,‘,,,. RINY S

fr»! ’]-v'

1

( g services avail
first irradiated fuel in 1961, the AEC offered to
make available the rep: sin hne ooy d¢ velog ed for the
lI(‘!."!‘\v nroeram :

In 1959, New York State's In attracting atomu de
\v‘:u;-l'un' ( :]';;!v nt d 11 t he armation u“ the f)ﬂ; 0

tomic Development (OAD) a independent agency 1¢
sponsible for coordination of atomic regulatory and develop




ment function vithin
Ai.\,h,i,““;r the OAD
which became desig

Service Center (WN

1

0 store nuciear fuel
able for related indu

I'he Davison Chemid
the deve opments 1n the h 1 D0
of constructing a repro ing fa
pressed interest in operating the WN Y N S(
Davison outlined it plans to t! \EC for o ing a pri
vate reprocessing plant. To pursue the reprocessing venture,
Davison set up Nuclear Fuel Servi . Ine NFES), whose
SLOCK was owned by the I« (¥8 percent) and
American Machine and wdry (22 NFS, in it
proposal, ind itedt 1t HHIIngnes ide and maintain

for a limited period time for the high-level liquid

wastes ( HLLW) e g n the reprocessing operations,
“‘1)"~";’;'!"i\ thie wi would become the responsibiiity of
the AEC. NFS also said it was ling to collect and retvon to
the AEC an amount calculated o provide the estimateii full
costs for perpetual storage at the point of turnover, NFS was
simultaneously negotiating to make New York State v ponsi
ble for perpetual cai [ th ‘ I'he proposed, and even
tually approved | of wi d position was

them in hquid form u grou torage tank

the method being

LOOK [';'|~ unong the AFEC, NFSN, and OAD

OAD became the New York Atomiec Researcl
Authority (NYARDA tion
n ! tractual I NFS entered
et wit! ! A Fi( ler w h \EC would

l’;fxl gthe f'v: IOW ) VeArs, a con !»'. X SO

operation i ered nto 1 {

NYARDA eas r the WNYN S(

ontract i

for \'l“ o

ted by the dura
thereal ing them over to NYARDA along

with a fund for per . New York Sta '

NYARDA pro \ mend N 1 to the

\pplication for TOVerni t tl

\

1
nue e

1

1
l

te throuel

the State woul
In Mav 1963, t)
n of the N1
early 1966. and o
license to NFS for one
fuel reprocessing plant
On November 14, 1¢
(10 CFR 50, Apper

wastes generated at
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decor 18sioning hi leve
the Western New York Nucl Center
(2) Federal operation of tl "estern New York Nu

\' . ~ . !
clear Service Center he purposes of decomn
Ing existing ;

1

:c’\. i

. r part of tl “estern v York
Service Center, i “ederal receipt of the license fron

f}:v'[ly‘.'«(f-?'x'1‘.‘4;’\ £ (:.]

(4) use of the Western New York Nucle

Center for other purposes.




In 197¢
act at West 1
ity and Military Apj
of 1980, Secti
ferencs
finded for

On March
2443, the West
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S, 2443, the DOI
A pplications.

COMMTITTEE RECOMMENDATION AND TABULATI
The Senate Committee on Energy and Natural Rq
business session on May 14, 1980, by unanimous vots
present, recommends that the \O'IZI-H,' pass S, 2443
described herein.
COMMITTEE AMENDMENTS

The Committee adopted an amendment and approved conforming
amendments to the bill as introduced. The bill before the Committee

provided that the United States should take title to the high level
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