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1988), The Appeal Board upheld both the Licensing Board's interpretation
and its dismissal of Contention IV because "a fair reading of the Coali-
tion's Contention IV and its stated b.iis compels us to conclude that
that contention was intended to embrace only cooling system blockage."
ALAB-B99, slip op. at 7.

As explained belew, Commission review of ALAB-899 is not warranted,
ALAB.B99 does nothing more than uphold the Licensing Board's interpreta-
tion that the scope of NECNP Contention 1V is limited to the issue of
whether Applicants' surveillance and inspection prooram is adequate to
detect and prevent possible coolant flow blockage resulting from the
buildup of binlogical organisms and not from corrosion. This interpreta-
tior fully comported with established standards of interpretation and with
policy considerations underlying the regulatory requirements for reason-
able specificity in contentions, The Appeal Board so held, ALAB-899,
passim, Hence, NECNP's petition does not rafse "an important matter that
could significantly affect the environment, the public health and safety"
ar present “an important procedural issue or question of public policy.”

For these reasons, NECNP's petition for review should be denied,

DISCUSSION

Lega) Standards

Petitinns for review, and responses in opposition, must satisfy the

requirements of 10 C.F.R, § 2.786(b)(2). Those requirements are:

(i) A concise summary of the decision or action of which
review 1§ sought;

(11) A statement (including record citation) where the
matters of fact or law raised in the petition for review
were previously reised before the Atomic Safety and




.3.
Licensing Appea) Board and, if they were not why they
could not have been raised;

(11:) 2 corcise statement why in the petitioner's view the
dacision or action is erroneocus; and

[iv) A concise statement why Commission review should be
e ercised,

10 C.F.R, § 2,786(b)(2)(1-9v)., The Staff will address each of these
points serfatim,

B, Summary of ALAB.8%?
In its August 23, 1988 Order, the Appeal Board affirmed the Licensing

Board finding that remanded NECNP Contention 1V did not encompass MIC, but
rather focuted exclusively on the possibility of blockage of coolant flow
to safety-related systems caused by the accumulation of aquatic organisms,
ALAR-R99, s)ip op., at 5-6., The Appeal Board noted that the sole basis of
the contention was a Federa) Register notice in which the Commission
called attention to a previously undiscovered cooling system blockage at
severa! nuclear facilities due to the accumuiation of asiatic clame,
mussels, other agquatic organisms, and debris, 1d. In concluding that
Contention !V was intended to embrace only cooling system blockage, the
App2al Board also cbserved that the overall record, including excerpts
from NECNP's written submissions and oral argument before the Appea)
Beard, pointed toward & concern only with potential cooling system
blockage arising from the accumulation of aguatic organisms and debris,
1d, at 8-10, The Appea) Board stated that had NECNP wished to litigate
the adequacy of Applicants' program for controlling MIC, the proper course
was for it to have filed 2 late contention which met the five-factor test

set forth in 10 C.F.R, § 2,714(2). ld. at 1],
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C., The Matters Raised In The Petition Were Raised Below

In its petition, NECNP challenges the Appeal Board's determination
that Contention IV encompassed only blockage of reactor coolant systems
and not degradation caused by MIC. Petition at 5.6, Further, NECNP
objects, in essence, to the Appeal Board's determination that it was
unnecessary to consider NECNP's discovery-related requests since these
were predicated on the interpretation of Contention IV, y 1d. at 6-8.
NECNP raised these arguments below. See NECNP Brief, passim.

D. ALAB-B9% Cortains No Error Of Fact, Law, or Policy

The Appeal Board and the Licensing Board correctly interpreted NECNP
Contention IV rot to encompass the issue of MIC, The arguments in NECNP's
Petition do not serve to undermine the Appeal Board's determination, and
it should not be disturbed,

R petitior to intervene in a proceeding must set forth with particu-
larity "the specific aspect or aspects of the matter of the proceeding as
to which petitioner wishes to intervene.” 10 C.F.R, § 2.714(a)(2). Among
the elements that 10 C.F R, § 2,714(a) and (b) have been constryed as
requiring is that the petitiorer identify the specific matters as to which

the petitioner desires to participate, Philadelphia Electric Co. (Peach

3/  NECNP continues to argue, as it has in earlier stages of this pro-
ceeding, that the Licensing Board erred in denying its February 19,
1988 Motion for Leave to Enter Applicants' Land and its motion to
compe! discovery into circulating, as opposed to cooling, water
systems, These arguments are logically dependent on the validity of
NECNP's primary argument regarding the proper scope of its Contention
IV, Since that aroument is without merit, see Section D, post, these
contingent claims fal) of their own weight and need not be further
addressed,



Bottom Atomic Power Station, Units 2 & 3), CLI-73-10, 6 AEC 173 (1973);
Florida Power and Light Co. (Turkey Point Plant, Units 3 and 4), CL1-81.31,
14 NRC 959, 960 (1981), citing, Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station Units 1 and 2), CLI-B0-10, 11 NRC 438 (1980);
Consumers Power Co, (Big Rock Point Plant), CLI-81-32, 14 NRC 962, 963

(1981). Where the issue is the scope of a contention, the Appeal Board
hes stated that “there is no good reason not to construe the contention
| & and its bases together in order to get a sense of what precise issue the
party seeks to rafse.” ALAB-899, slip op. at 7. A prime purpose of the
reasonable specificity requirement of 10 C.F.R, § 2 714(b) is that other
parties be put on notice as to what issues they will have to defend

against or oppose. Philadelphia Electric Co, (Peach Bottom Atomic Power

Station, Units 2 and 3), ALAR-?16, 8 AEC 13, 20, modified on other graounds,

CL1-74-32, 8 AEC 217 (1974), &/
The Appea) Board correctly concluded that NECNP Contention IV failed
to meet these requirements regarding the subject of MIC. The theme and

focus of the contention i1s the accumulation of mollusks and other acuatic

organisms and debris in Seabrook's cooling systems. The plain and ordi-
nary meaning of the language of the contention and its basis sustain the
Appea) Board's conclusion that NECNP impermissibly sought to expand the

scope of Contention IV to inject an issue into the proceeding which

Additicnally, a contention drawn by counsel experienced in NRC
practice, such as counsel for NECNP, must exhibit a high cegree of
specificity., Kansas Gas & Electric Co. (Wolf Creek Generating
Station), ALAR-T7S, T NRC 559, 576-577 (1978).







Register notice as the basis for Contention IV. ALAB-899, supra, slip op.
at B9, Thus, for five years after the contentior was filed, NECNP itself
thought it concerned only blockage caused by an accumulation of aquatic
organisms and debris,

Finally, as pointed out by the Appeal Board, NECNP itself has
repeatedly recognized a dichotomy between the blockage problem caused by
microbiological orgenisms and leakage caused by MIC, with the term block-
age used solely in the context of the accumulation of microbiological
organisms and debris, Id. at 9-11,

The arguinent in NECNP's brief was basically that Contention 1V
broadly refers to “fouling", that scientific literature indicates that MIC
is encompassed in “fouling", and that the contention must be construed to

Jlude the issue of MIC, As ALAB-BSS holds, thic path of reasoning is
t o tortucus to comply with requirements that contentions must give notice
of facte which petitioners desire to litigate and must be specific ennugh
to satisfy the requirements of 10 C,F.R, § 2,714, 1d. at 5.7,

The foregning considerations lead to the conclusion that the Appeal
Board was correct in up..0ldine the Licensing Board's ruling that Conten-
tion IV concerned only macrobiologically-caused blockage, and not MIC,

The Appea! Board made no error of fact, law, or policy,

. Commission Review !s Not Warranted

As 10 C.F.R, § 2.786(b)(4) makes clear, "the grant or denial of a
petition for review is within the discretion” of the Commission., The
Commission has indicated that re. ‘ew will not be granted in the absence

of a showing thot the case “invelves an important matter that could
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avidence convinces 1t that the record compels o different result. g/

FCCNF's petitior for review, therefore, does not raise any important
factual, legal, procedural, er policy issue,

Further, the Licensing Bearc's dismisca) of NECNP Contention !V dees
rot relieve the NRC Steff “of 1t: obligaticn te enture the adequacy of the
appticants' procram for detecting and controlling microbiolncically-irduced
corrcsion,” ALAR.89G, slip op., n.18 at 11.17,

CONCLUSTON

For the reasont stated in th's responte, NECNP's Petition for Review
of ALAR-PO9 ghou'ld be Jenied,
Respectfully submitted,

ﬁ'f‘y 4 &th

Stepher A, Beroquist
Coursel for NEC Staff

Pated at Rochville, Maryland
thie 22r¢ day of Septerber, 1009

8/ U%T §§13horn States Fower Co, (Monticello Nuclear Gererating Flant,
t 07, 0% (1860); gigﬂ%;%_;ghlut Powe r
ratior (Kine Mile Point Nuclear smw. , KLAR-7%8,

1
, 87 (1978); Pecific Gas are !'iig - g?ga ! (Ciablo Camyon
Naclcar Power Plant, TRTTS 1 and s! 3¢ ¢ 819, 834

(1984); rcvolina P er and Light too [Thearon Marris Nuclear
PO'QV ’l."vﬁo ms. ?5‘1{1““0



UNITED STATES OF AMERTCA BOLARTES
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

Ir the Matter of

TUBLIC SERVICE COMPANY OF
NEW MAKPSHIRE, et al,

(Seabroc! Statiom, Units | ang 2)

z Locket Nos., 50-44370L-01

) §0-444'0, -0

z On-site Emergency Planrirg
| and Safety lssues

CERTIFICATE OF STRYICE

! hereby certify that copies of "Nil STAFF PESPONSE T NEW ENGLAND COALITION ON
NUCLEAR POLLUTION'S PETITION FOR REVIE. © ALAB-E2Y 1in the abovescipt aned
proceecing have been served on the follewing Ly deposit in the Urited Siates

mail, first class cr, as indicated b
Pegula‘tory Comissior's internal mai

Sarmuel J. Chflk (18)e

ff¥ice of the Secretary

U.S. Nuclear Roguutor,v Commigcion
Veshington, D( POSSS

Sheldon J, Wolfe, Feq. Chatrmant
L. inf.trative Judge

Atomic Sefety and Licensing koard
V.S, Muclear Regulatory Commission
Wothington, DC 208ES

Pr. Jerry Warboyr*

Agministrative Sudge

Atomic Sefety and Licensing Board
U.S. Nuclear Pegulatory Commissim
Weshingter, DC 20858

Br, *mreth A, Luebke
Adrinistrative JMudge

4515 Wi lard Aven: -

Chevy Chase, Mary'.rd °CE1E

Phitip Ahren, {sc,

Assistart Attoriey Genera’
O0ffice of the Attorney Cerera)
State house Statier

Aucusta, ME Q42335

Thomas G, Digrer, Jr., Feq,
Pobert K, Cag, !11, Esc.
fepee & Gray

225 Franklip Street
Recton, MA 0Q2ii0

in acterisk, bg deposit in the Ahuclear
system, this 23r

d day of September 1988,

M, 0, Flynn, Esq.

Pisistunt Gereral Courte)

Federa! Emergency Management
Agerry

500 € Street, S.NW.

kKashington, NC 20472

Calvin A, Camrey
City vaM

176 Darie’ Street
Portsmouth, NN (0280

Sobert Carrieg, Chatirmen
Board of Selectmen

Town Cffice

Atlantic Averys

Forth Mamptor, NN 02270

Judi*h K, Mizner, Fso,

Cilveralate, Gertner, Laler,
Fire, § Good

88 Boord Street

Posten, 2 02110

J. P, Nadeau
Board of Selec*mer
10 Centra) Street
Rye, Nn 03270

@ S 23 P2S0



Ca.c. ., Sreider, Esg.
Assistant Attorney Genera)
Office of the Attorney Genera)
One Ashburton Plece, 19th Flocr
Boston, MA 0210¢

George Dara Bishee, Esq.
Assistant Attorpey General
O0ffice of the Attorney General
75 Capito) Street

Concora, NN 022°1

EYlyn . Meiss, Esq.
Piere Currar, Ese,
MHarmon & weiss

2001 S Street, Nk
Suite «3C

Washin.ton, DC 20C09

Robert A. E~rckus, Esc,
Backue, Meyer & Solomon
11€ Lowel) Street
Menchester, MF 03106

Paul McFachern, Esq.
Mattrew T, Brock, Esq.
Shaines & Mcl.chern
¢t Maplewnod Averue
P.C. Rox 360

Portsr cuth, NH (38C]

Charles P. Greleam, Esq.
McKay, Murphy & Graham
100 Main Street
Amesbury, MA C1913

Sandre Cavutis, Chairman
Poarc ot Selectmen

RFD #), Box 1154
Kensington, Nk 03027

William S, Lord

Board - € Selectmen

Towr Mell « Frienc Street
Amesbury, MA 01912

Sheldon ), Wolfe, Ecqc.
Adrinistrative Judge
1110 ¥imbledon Drive
Mcl.ean, VA 22101

i

Mr. Angie Machiros, Chairman
Board of Selectmen

75 High Road

Newbury, MA (09150

Allen Lampert

Civi! Defense Director
Town of Brentwood

20 Franklin

Exeter NH 03833

Williem Armstrong
Civil Deferse Direct:
Town of Exeter

10 Front Street
Exeter, MF 03833

Gary W. Helme | Fso,
Holmes & E1);

47 Winnacunnet Road
Hampton, MM £384°

Atomic Safety and Licensing

Appeal Panel (8)*
U.S. Nuclear Regulatory Commission
Washington, DC 205%E

Atomic Safety and Licensing

Board Panel (1)*
U.S. Nuclear Regulatory Commission
Washington, DC 2055%

Necketing ard Service Section*
Nffice of the Secretay

U.S. “uclear Pegulatory Corrission
Washington, OC "0G55

Peter J, Matthews, fayor
City Hall
Newburyport, MN 9261E0

Asliod N, Amirian, Esu,
Town Counse! for Merrinec
376 Mein Street
Haverhill, MA 08130




Mrs. Anre E, Goodmar, Chairman Michael Sentosuosse, Chairman
Board of Selectmer Roard of Selectmen
13-1F Mewmarket Fcad South Hampton, NN 023827

Durham, NH 03874

Hon. Gorden J. Kumphrey

Urited States Senate

531 Hert Senate 0¢“ice Builcing
Washincton, DC 20510

5/—& 4«;%&'
5?355337f?£ézF§5h?st 7 ‘/z*’

Counse! for NRC Staff



