ORIGINAL
] UNITED STATES
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: )
EVIDENTIARY HEARING )
) DOCKET: 50-443-0L
PUBLIC SERVICE COMPANY OF 50-444-0L
) OFFSITE EMERGENCY
NEW HAMPSHIRE, et al ) PLANNING

(SEABROOK STATION, UNITS 1 AND 2)

Pages: 13055 through 13316
Place: Concord, New Hampshire

Date: May 27, 19288

HERITAGE REPORTING CORPORATION
Official R eporters
. 1228 L Street, N.W_, Scite 408
Washington, D.C. 20085
(202) 6254553




13055

—

UNITED STATES NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

2
Tax50Tt1
3
In the Matter of: )
4 )
PUBLIC SERVICE COMPANY OF ) Docket Nos,
5 NEW HAMPSHIRE, et al., ) 50-443-0L
) 50-444-0L
6 ) OFF-SITE EMERGENCY
(SEABROOK STATION, UNITS 1 AND 2) ) PLANNING
7 )
EVIDENTIARY HEARING
8
9
Friday,
10 May 27, 1988
11 Room 302
Legislative Office Building
12 Concord, New Hampshire
. 13 The above-entitled matter came on for hearing,
14 pursuant to notice, at 9:03 a.m.
15 BEFORE: JUDGE IVAN W, SMITH, CHAIRMAN
Atomic Safety and Licensing Board
i U.S. Nuclear Regulatory Commission
washington, D.C. 20555
17
JUDGE GUSTAVE A. LINENBERGER, JR., MEMBER
18 Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
19 washington, D.C. 20555
20 JUDGE JERRY HARBOUR, MEMBER
Atomic Safety and Licensing Board
21 U.S. Nuclear Regulatory Commission
Washington, D.C, 20555
22
23
24
25

Heritage Reporting Corporation
(202) 628-4888




L T PR S

o W,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCES ¢

For the Applicant:

THOMAS G. DIGNAN, JR. ESQ.
KATHRYN A. SELLECK, ESQ.
GEORGF. LEWALD, ESQ.

Ropes & Gray

225% Franklin Street

Boston, Massachusetts 02110

For the NRC Staff:

SHERWIN E. TURK, ESQ.

Office of General Counsel

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

For the Federal Emergency Management Agency:

H. JOSEPH FLYNN, ESQ.

GEORGE WATSON, ESQ.

Federal Emergency Management Agency
500 C Street, S.W,

Washington, D.C. 20472

For the State of New Hampshire:

GEOFFREY M. HUNTINGTON, ESQ.
State of New Hampshire

25 Capitol Street

Concord, New Hampshire 03301

For the Commonwealth of Massachusetts:

CAROL SNEIDER, ASST. ATTY. GEN.
STEPHEN OLESKNY, ESQ.
Commonwealth of Magsachusetts
One Ashburton Place, 19th Floor
Boston, Massachusetts 02108

For the New England Coalition against Nuclear

Pollution:

ELLYN R, WEISS, ESQ.
Harmon & Weiss

2001 § Street, N.W.
Washington, D.C. 20009

Heritage Reporting Corporation
(202) 628-4888

13056



= I

11
12
13
14

16
17
18
19
20
21
22
23
24
25

APPEARANCES

(Continued)

For the Seaccast Anti-Pollution League:

ROBERT BACKUS,

ESQ.

Backus, Meyer & Solomon
116 Lowell Street
Manchester, New Hampshire 03105

JANE DOUGHTY, DIRECTOR

Seacoast Anti-Pollution League
5 Market Street
Portsmouth, New Hampshire 03801

For the Town of Hampton:

MATTHEW T. BROCK, ESQ.
Shaines & McEachern
25 Maplewood Avenue

P.0. Box 360

Portsmouth, New Hampshire 03801

For the Town of Kensington:

SANDRA FOWLER MITCHELL, EMERGENCY PLANNING DIR.

Town Hall

Kensington, New Hampshire

Fcr the Towns of Hampton Falls and North

Hampton and South Hampton:

ROBERT A. BACKUS,

ESQ.

Packus, Meyer & Solomon
116 Lowell Street
Manchester, New Hampshire 03105

For the Town of Amesbury:

(No Appearances)

Heritage

Reporting Corporation

(202)

628-4888

13057



LS}

o O S W

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25

WITNESSES

I NDEX

13058

DIRECT CROSS REDIRECT RECROSS EXAM

Panel:

DAVID MCLOUGHLIN
GRANT PEDERSON
RICHARD KPIMM
by Mr. Oleskey
by Ms. Weiss
by Mr. Brock
by Mr. Huntington
by Mr. Turk
by Mr. Dignan
by Mr. Flynn
by Mr. Turk
by Ms. Weiss
by Mr. Dignan
by Mr, Backus
by Mr. Turk

EXHIBITS: IDENT

13061
13162
13232
13252
13254
13268

REC'D REJ

Massachusetts Attorney Gereral’'s:

No. 41 13073
No. 42 13079
No, 43 13106
No. 44 13106
Heritage

13076

13091

13106

13106

13289
13290
13293
13296
13298

DESCRIPTION

4 pages, lecter
4 Sept '87, Flynn
to Thomas

7 pages, FEMA'.
supplemental
testimony on
sheltering issues,
25 Jan '88

6 pages, memo,
Thomas to Krimm,
16 Oct '€3, re:
reasonable
assurance

1 paye, memo,
no date, Thomas
to Krimm, re:
reasonabl=
assurance

Reporting Corporation

{202) 628~-4888



Lo .

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

INDEX (Continued)
EXHIBITS: IDENT REC'D REJ
No. 45 13106 13106
No. 46 13106 13106
No. 47 13172 13210
INSERTS

SAPL Cross-Examination plan on Peterson,
et al.

Mass. AG Exhibit Nos., 41 and 42
Mass. AG Exhibit Nos. 43, 44, 45, and 46

Mass. AN Cross-Examination plan on
Peterson, et al.

Mass. AG Exhibit No. 47

Heritage Reporting

202) 628B-4888

DESCRIPTION

1 page, memo,
28 Jul '87,
McLoughlin to
Perry, res
reasonable
assurance

2 pages, memo,
30 Jul '87, Watson
to McLoughlin,

re: reasonable
assurance

2 pages, letter,
11 Feb '88, Strome
to Vickers, with
10-page enclosure

PAGE
13060

13092
13106
13161

13210

Corporation



@

~N

O U e W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KRIMM, PETERSON, MCLOUGHLIN - CROSS 13060
PROCEEDINGS
(9:03 a.m.)

JUDGE SMITH: Jood morning.

We're ready to proceed.

MR. OLESKEY: Good morning.

JUDGE SMITH: 1s there any preliminary business?

(NO response)

JUDGE SMITH: All right, Mr. Oleskey, you may
proceed.

MR. OLESKEY: Thank you, Your Honor. 1 guess I'm
batting second, Ms. Weiss third, and Mr. Brock will be in the
clean up to the ninth spot in the order.

(SAPL Cross-examination plan
for Peterson, McLoughlin and

Krimm followst)

Herii.age Reporting Corporation
(202) %28-4888




SAPL
CROSS EXAMINATION PLAN
FOR

PETERS' 4, MCLOUGHLIN AND KRIM!M

Objective w-.ll be to explore the backgound of panel,
especially for Peterson, then to explore the development
of the FEMA position up to the January 1988 time frame.

We will then explore the Zanuary 19th meeting in more
Zetail, and whether the stated bases for FEMA'e change
of position are proper or real, and the treati.ent of risk.
We will conclude py discussing the March 4, 1988 meeting.

I.

II.

I11.

IV.

Vi.

VII.

VIII.

Background of Mr. Peterson

The June 4th position, and the June 1l1lth
letter to Mr. Strome.

Was there any "cause or reason" to change
FEMA position up to time of nheaiing.

Was the"cause or reason"anything factual.

Was Mr. Thomas role reduced in December,
if so why?

Does the timing of events in January
suggest an NRC role in changing FEMA's
position. (Reference to ASLB record of
January 11 and 13)

The January 19th meeting: was trere any
quid pro gquo? Did FEMA get any :ignificant
thing from NRC.

Does March meeting result in Peteuson
decision? What is decision? What is proper
consideration of risk?
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13061
Whereupon,
RICHARD KRIMM
GRANT PETERSON
DAVID MCLOUGHLIN
having been previously duly sworn, resumed the witness stand
here‘n, and was examined and further testified as follows:
CROSS~-EXAMINATION

BY MR. OLESKEY:

Q Gentlemen, I think that you’ve all met me, I'm
Stephen Oleskey, Massachusetts Deputy Attorney General.

I want to ask questions of different people and 1’11l
try to be clear as to whom I'm Aaddressing my question. But I’'d
like to start with you, Mr. McLoughlin, and clarify a few
aspects of your earlier testimony.

You indicated, I believe, that you're familiar with
the memo that was sent by Ed Thomas on behalf of FEMA and in
his capacity as the RAC Chairman to other RAC members in Region
1, dated December 31, 19857

A (McLoughlin) Yes.

Q All right. Was -- to what extent was that memorandum
reviewed and cleared through national headquarters before it
was sent out by Mr. Thomas?

A (McLoughlin) I never saw the memo before it went
out. If it was cleared at all in the headquarters, and I'm

uncertain of that, it would have been in Mr. Krimm’s shop and

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13062
there may have been some aiscussions with him, but I am not
aware of those.

Q Over to you, Mr. Krimm, do you =-- I know you’ve had
some trouble recalling things in times past, but can you help
me on this one, do you need to see the memo to ==

A (Krimm) I would really need to see the memo, right.

Q Sure. It’s an exhibit, it’s in Exhibii 2-A for the
Staff at global pages 6 and 7.

A (Krimm) I really -- personally I don’t remember if
it was cleared by me. It could have been clear2d by Bob
Wilkerson as the chief of the division or someone else at that
time,

Q All right. s fair to say, then, you just don’t

have recollection

A (Krimm) That’'s right.

Q -- one way or the other as to what extent there was
clearance?

A (Krimm) Right.

Q Okay. Now, Mr. McLoughlin, you testified that you

learned from Dick Krimm shortly after May 192, 1987 that the
memo that we've referred to here as Bores 1 was being withdrawn
by thea NRC; was that the substance of your testimony?

A (McLoughlin) That’'s correct.

Q And that was because of a meeting that Mr. Krimm had

about which he briefed you with the NRC on May 19 of last vyear;

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13063
is that right?

A (McLoughlin) It -~ you need to find out from -- I
know that Craig Wingo was there. He was the one, as I recall,
that gave me the most technical part of the discussion.

Q All right.

A (McLoughlin) And the implications of that, but Mr.
Krimm may have been at that meeting, I’'m just not certain.

Q Now, 1I’ll get to him in a moment, but just 1-t me &sk
a followup question. You were also told in this briefing that
the NRC would replace what we’'ve called Bores 1, the February
'87 memc, with a new memo, n your words, the significant and
salient feature of which was the withdrawal of the containment

as an item in the memo?

A (McLoughlin) That's correct.

Q Do you recall that?

A (McLoughlin) Yes, that’'s correct.

Q Mr. Krimm, do you recall that meeting of the 19th of

May of 19877
A (Krimm) Yes.
Q All right. Who were the folks from each agency who
met at that time?
A (Krimm) From FEMA, as I recall, it was myself, Craig
Wingo, Margaret Lawless, and I believe Marshall Sanders.
From the NRC -- I'm not definite buc¢ I'm going to

give you the names that may have been there, Ed Jordan --

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS
MR. TURK: Excuse me, if this is speculation, I
don‘t see that it’s going to be probative.

MR. OLESKEY: Now, they're my questions and I'm
entitled to your best memory and that’'s what you're giving me
and 1 appreciate that, and would you continue.

THE WITNESS: (Krimm) Yes.

MR. DIGNAN: Wait a minu'e. His best memory is one
thing, Your Honor, but he started out like it was speculation.
Can we find out from the witness whether we're getting best
memory or speculation?

MR. TURK: It’s one thing to assume who may have been
there; it’s another thing to have recall of it, Your Honor.

JUDGE SMITH: Well, that’s =-- I recognize the
difference. However, Mr. Oleskey is entitled to develop
whatever it is.

THE WITNESS: (Krimm) To the best of my
recollecticn ==

MR. OLESKEY: That's fine.

THE WITNESS: (Krimm) -- it was Ed Jordan, Frank
Congel, Dave Matthews. There may have been other people there
from the NRC, just as there may have been other people there
from FEMA.

BY MR. OLESKEY:

Q All right. wWas that a meeting of the Steering

Committee of the agencies?

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13065
A (Krimm) I would really have to go back to my
calendar to check, I can’t tell you. As I mentioned yesterday,

sometimes, you know, we would have formal Steering Commi‘tee

meetings --

Q Yes.

A (Krimm) -- and other times we would just meet
informal.

0 Well, however the meeting came to happen, what was

the subject matter oi the meeting, insofar as it relates to the
proceedings we’'ve been discussing here, the issues we’ve been
discussing here?

A (Krimm) Well, the one that, you know, I recall [rom
the meeting was the discussion of the Bores 1 memoc, the
containment issue. And that I think NRC’s intention, at that
time, was to withdraw the memo.

Q Okay. Did they tell you why?

A (Krimm) I don’'t remember their reasons. I would
have to make an assumption.

Q All right. Mr. McLovghlin, you seem to have a
possibly better memory from something Mr. Wingo told you about
why the memo was being withdrawn; could you help us on that?

A (McLoughlin) Mr. Oleskey, I =-- there was some
speculation given to me at that time which clearly labeled it.
I testified yesterday that in the December time frame when we

got a copy of the Bores 3 memo, I guess, I never knew it until

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13066
1 came there that there’'s a Bores 3 memo, but the
October 15th.

Q The October memo?

A (McLoughlin) That’'s right, the October 15th memo. I
believe there is a statement in there to the effect of why
that, they were removing the containment feature.

Q So reading it back from October you’'d have that
understanding, but do you have any' understanding that you got

in May of '87 from Wingo or Krimm or anybody else?

A (McLoughlin) Yes. Put at that time it was
speculation, and I -- if you want that I will give it to you.

Q I want to know what they told you?

A (McLoughlin) Well, what I understood was happening

at that point was that the NRC, and believe me I'm not a lawyer
and I want to acknowledge that up front, it’s my understanding
that the NRC did not want to litigate the containment feature,

essentially, because they did not want to litigate specific

site -- site-specific issues, rather their litigation -- the
premise of -- the foundation of the litigation needs to be on a
generic basis. That's what I understocd to be the principal

thrust of it.

Q As a result of tne briefings you had from people who
went to the meeting?

A (McLoughlin) That's correct.,

Q Okay. Now, you also mentioned briefly yesterday,

Heritage Reporting Corporation
(202) 628-4888
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13067
during Mr. Backus'’s examination, that there was another neeting
of headquarters people from FEMA and the Nkc on June 2 of 19877

A (McLoughlin' Correction. That meeting was -- the
meeting that I was in --

Q Yes.

A (McLoughlin) == on June 2 was only FEM2 people. I
believe there was another meeting on June 2, but it was with
Mr. Krimm and his people.

Q All right. Mr., Krimm, I think you’ve indicated
briefly, you do recall such a meeting --

A (Krimm) Yes.

Q -- in the context of other meetings at FEMA that were
happening on June 2 of last year; is that right?

A (Frimm) That’'s correct; yes.

Q Who was at this June 2 meeting of the NRC
headgquarters staff and the FEMA headquarters staff?

A (Krimm) From FEMA I, including myself, Craig Wingo,
Marshall Sanders, Margaret Lawless, Ed Thomas, and -- okay.

I'm sorry, I don’'t remember the other people that were there.

Q All right.

A (Krimm) From the Nuclear Regulatory Commission,
again, I do recall Frank Congel was there, and Dave Matthews,
and I'm not sure, there were other people there from the NRC
and 1'm sorry I don’'t recall who the other people were.

Q And insofar as it relates to the issues here, what

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13068
was the purpose of this meeting?

A (Krimm) Well, there were many -- I think many issues
discussed on Seabrook, but again, I think at that me=ating, to
the best of my recollec.inn, the NRC informed us that they
would be formally withdrawing the Bores 1 memo.

Q That is, you uaderstood they were confirming that
which they told you was likely to happen back on May 19th?

A (Krimm) Yes.

Q Okay. And did they --

JUDGE LINENEERGER: Excuse me, but, Mr. Krimm, I
should like, to the extent you can, an unde:standing of the
difference in weight or perspective or whatever with respect to
how an action recommendation that ccomes out of a Steering
Committee meeting versus an action recommendation that comes
out of a, just an inter-agency meeting, how those are handled
differe-*ly by your management or is there a difference?

THE WITNESS: (Krimm) There veally isn‘t a
difference. We, as 1 explained yesterday, Judge, we have
periodic meetings with the Nuclear Regulatory Commission. One
is where we do have a set agenda and notes are taken, usually
notes are taken, between the Federal Emergency Management
Ager~y and the Nuclear Regulatory Commission.

Then we have other meetings which are called, because
a particular issue comes up and we think we should meet on that

issue.

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CRUSS 13069
And as I recall the June 2nd meeting was of the
latter nature where we felt we should just maybe meet on the
issue.
JUDGE LINENBERGER: Excuse me, go ahead.
BY MR. OLESKEY:

Q What did the FEMA participants respond to the
statement by the NRC that they were in fact formally
withdrawing the Bores February memo, Bores 17?

A (Krimm) Well, our main concern at that time was this
would change our filing that we, you know, it would really make
a very dras*ic change in our position. And I think that was

primarily our concern which we, you know, told the NRC.

Q You told them -~ did you tell them in substance --
A (Krimm) I believe that we =--
Q -- the difference that there would be in your filing

as a result of the action of withdrawal?

A (Krimm) To the best of my recollection we did; yes.

Q Okay. Was there discussion about the face that the
memo, the Bores 1 memo had been an important aspect of the TAC
deliberations of April 15th, six weeks earlier?

A ‘Krimm) As I recall, I think that Mr. Thomas did
explain that to the NRC.

Q And what did they say when your people said, the memo
was important to the RAC, you're withdrawing some aspects of it

that we think are important, our filing will be different a:c a

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13070
result on June 4th with this Licensing Board?

A (Krimm) I don’'t remember, I'm very sorry. 1 don’'t
recall exactly what the NRC said at that time.

Q But was it clear in your mind that FEMA had told the
NRC people who were present that the FEMA filing in response to
the contentions that was due in a couple of days would
definitely be different as a result of the withdrawal of the
Bores memo of February, Bores 17

A (Krimm) To the best of my knowledge.

Q Did they show you or preview you Bores 2, the new
memo that was coming?

A (Krimm) I don’t recall seeing that before -- well,
actually, I didn’'t even see it on June 4th, it was after thet
time, but it was delivered to us on June 4th.

Q Well, was it delivered in Washington on June 4th?

A (Krimm) It was delivered to FEMA and I don’'t recall
whether it was delivered in Washington or Boston. I know it
was efter our filing when I read 1L, which you have to
understand thac I manage five programs and it’'s -- there’s a
lot of reading that goes on and I just don’t recall the exact
date I saw it.

Q Someone has done a lot of reading this week,
especially of your material, I'm very sympathetic to that
perspective this morning.

A (Krimm) Well, thank you.

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN -~ CROSS 13071

Q Did you tell the NRC staff people whc were there that
if the docurent came on the 4th it was unlikely to efiect what
FEMA filed because you had made a decision based on what they
told rou that morning about what you have to file?

A (Krimm) I don’'t’ recall that detail, I'm sorry.

Q Okay. Mr. pPeterson, I don’t want to leave you out of
this on the possibility that you had some knowledge of what was
going on either on the 19th of May or the 2nd of June, let me

ask you if you can add anything?

A (Peterson) No, I can add nothing.

Q Okay .

A (Peterson) I had no specific knowledge at that time.
Q Now, Mr. McLoughlin, you've also testified that the

issues of the containment and summer closing possibilities were
things that FEMA pushed or inquired <{ at the NRC right up to
the fall of 1987; do you recall that testimony?

A (McLoughlin) Yes, I do.

Q And as I understand it, what FEMA was eaying in
substance was, these are areas where NRC technical
clarification, if there’s going to be any, would be helpful to
FEMA in making its own decisions about plan adequacy?

A (McLoughlin) That's correct. 1In fact, I should also
say, not only the NRC, but if the NRC had any knowledge at 11
from anybody else that ::ould have helper. us in that

deliberation would have been -- we would have considered that.

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13072
Q Okay. And when the FEMA personnel met on the lst of
September in Washington to plan for the filing of your
testimony which happened on the 11th, this was one of the
topics of discussion, as I understand it?
A (McLoughlin) The testimony?
Q Ore of the topics of discussion was, it would still

be nice if the NRC would help us =--

A (McLoughlin) Yes.
Q -- and clarify these areas?
A (McLoughlin) That’'s right. That was the meeting

that we finalized the memorandum that Mr. Krimm sent to Mr.
Congel on the 2nd of September.

Q Yes. And you said that the only response, as 1
understand it, that the agency ever received was an indirect
response, and that was in reading Dr. Bores’'s memo of October
15, '87 which you saw some time in December?

A (McLoughlin) That'’'s correct.

Q All right. And you knew from the fact of that memo
that it wasn’'t drafted expressly or specifically to be
responsive to FEMA questions directed to Congel or anybody else
in 1987 about these technical issues of containment and summer
closing; isn’t that right?

A {McLoughlin) That's correct.

Q And you understood that Dr. Bores, himself, was a

technical assistant in NRC, Region 1 who was acting as a RAC

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13073

member; isn’t that right?

A (McLoughlin) That’'s correct.

Q Okay. And that’s the only written response, as I
understand it, you ever saw in connection with these requests
of the NRC that you’'ve described, to the extent it is a
response, it's the only written one you ever saw?

A (McLoughlin) That'’s correct.

Q Okay. 1 want to ask you, Mr. McLoughlin, about one
other issue in September of 1987, this period we were just
discussing where the testimony was being prepared to be filed
for this Board.

Let me show you a letter of September 4, 1987 to Ed
Thomas from Mr. Flynn.
MR. OLESKEY: Do you want to distribute it.
(Pause)
MR. OLESKEY: Let me mark this, Your Honror, as Mass.
AG -- Judge Harbour, you’'re very good at this, is it 41, do you
recall?
JUDGE SMITH: 41.
JUDGE HARBOUR: Yes,
MR. OLESKEY: Thank you. Mass. AG 41 for ID.
(The document referred to was
marked for identification as

Mass. AG Exhibit 41.)

Heritage Reporting Corporation
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' 1 BY MR. OLESKEY:
2 Q Mr. McLoughlin, your ccopied on this letter, as I
3 note, as is Mr. Krimm?

4 A (McLoughlin) Yes.

5 Q Do you recall getting a copy of this letter some time
6 after September 4 of last year?

7 A (McLoughlin) I don’'t recall getting a copy of it.

8 Certainly, it did, and I certainly expect that our office did

9 get a copy of it. I do recall the fact that this was the

10 discussion item and certainly approved that. Typically, it’'s

11 not a memo that I would have signed off on because it was

12 confirming simply something we’'d already agreed to.

13 Q And what was being confirmed that had been previously
agreed to by yourself and Spence Perry, the general counsel,
15 was that the panel of witnesses for FEMA here in the hearings
16 would be Ed Thomas, Bruce Swirmn of FEMA, and Ed Tanzman of
17 Argonne; is that right?

18 A (McLoughlin) That's correct.

19 MR. OLESKEY: 1'd like to offer this solely for the
20 historical record purposes for which other similar documents
21 have been offered, Your Honor.

22 MR. FLYNN: Excuse me, ic the relevance that it

23 confirms that the witnesses were going to be Ed Tanzman, Ed
24 Thomas, and Bruce Swiren?

25 MR. OLESKEY: Relevance is that, the scope of the
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testimony, the thrust of the letter, they would be witnesses,
they’'d give testimony that had been approved all the way up to
Mr. McLoughlin.

MR. FLYNN: 1 don’'t see where the letter establishes
that the sstimony was approved --

MR. OLESKEY: I didn’t say that, counsel. The letter
says what it says. You asked me, as I understood it, for a
general summary of the salient points in the letter. I can’t
add to or subtract from the letter and I'm not trying to.

MR. FLYNN: Your Honor, I suggest that this letter
adds nothing to the record, that we already know who the
witnesses are.

JUDGE SMITH: You're trying to establish through this
letter that Mr. Thomas's “estimony wae agency testimony with
the understanding and concurrence of Mr. McLoughlin --

MR. OLESKEY: Yes.

JUDGE SMITH: -~ and general counsel.

MR. OLESKEY: Yes. I don’'t think it’'s very
controversial.

JUDGE SMITH: I think it’s relevant to that. It may
be received.

MR. OL.3KEY: Thank you, Your Honor.

JUDGE SMITH: It is received.

Heritage Reporting Corporation
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(The document referred to having
been previously marked for
identification as Mass. AG
Exhibit 41 was received in
evidence.)

BY MR. OLESKEY:

Q Mr. Peterson, I didn’t make you stay overnight in
vain, I do have some questions that I think you can answer, let
me try now.

As 1 understand your testimony there was a meeting on
the 22nd of January of this year, which there was discussion
about testimony that your agency would file in these
proceedings on the date of the 25th of January?

A (Peterson) There was a meeting on the 22nd that Mr.
McLoughlin chaired -~

Q Yes.

A (Peterson) =-- and my instructions to him was to
bring his people together and see if he can come to consensus

on the issue.

Q Yes. Was that the meeting that you were called into
for --

A (Peterson) About --

Q -- a short time after Mr. McLoughlin briefed you
outside?

A (Peterson) That's correct, sir.

Heritage Reporting Corporation
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. 1 Q Okay. Mr. McLoughlin, you ultimately approved the
2 testimony that was filed on the date of February 25 on behalf
3 of your agency here; is that right?
4 A (McLoughlin) No. I was -- I certainly concurred in
5 that testimony, but Mr. Peterson was the associate director at
6

that period of time.

7 Q Okay. Fine, 1 appreciate that. Ms. Weiss wants --
8 JUDGE SMITH: Do you want to correct the date?
9 MR. OLESKEY: Yes, I do. 1 said January 25 -- I said

10 February 25 and it was January 25.

11 THE WITNESS: (McLoughlin) Oh, I'm sorry.
12 BY MR. OLESKEY:
‘ 13 Q And with that correction, are we in agreement?
14 A (McLoughlin) Yes, we’'re in agreement.
15 Q Mr. Peterson, after the meeting, at some point, did

16 you approve the filing of that testimony either orally or in

37 writing?

18 A (Peterson) 1 believe that I had reviewed the

19 testimony. I had asked Mr. McLoughlin, Mr. Krimm, there was

20 concurrence, there was, and based upon that I concurred.

21 Q And by concur, when you use that teria do you

22 sometimes mean, just saying I agree, go do it; and do you

23 sometimes mean that you sign a piece of paper or check off an
24 approval, does it have both those meanings?

25 A (Peterson) 1 think there is a distinction. I not

Heritage Reporting Corporation
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. 1 ever remember signing off officially on the testimony, rather I
2 asked, you know, if this was the genesis of the meeting and the
3 concurrence everyone came to and they said it was. And I said,
4 well, fine then.

et/140 S (Conti ued on next page.)
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MR. OLESKEY: This is also attached to the March 4th
testimony -- March 1l4th testim ny of FEMA.

JUDGE SMITH: Right, so we have at least one copy
here.

BY MR. OLESKEY:

Q Let me ask ycu a few questions ==~

MR. OLESKEY: Well, first, let me ask, Your Honor, if
I may have the January 25 FEMA testimony marked as Mass. AG
Exhibit 42 for identification.

(The document referred to was
marked for identification as
Massachusetts Attorney General's
Exhibit No. 42.)
BY MR. OLESKEY:
Mr. Peterson, do you have your copy there?
A (Peterson) 1 have a copy, yes, sir.
Q Okay, let me ask you a few questions about this.

Was part of the purpose of this testimony to lay out
some of the agency'’'s consideration historically of the beach
population issue, especially starting at Page 2?

A (Peterson) There’s a reference in Page 2 to the
history of FEMA's consideration of the beach population issue.
Q All right, then you understood it -- strike that.
Did you understand when you approved the filing that

part of what was going to be said is, here's what the agency’s
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done in some respect to date on this issue?

A (Peterson) I think in a general context, yes.

Q Okay. And then starting on Page 5 of the testimony,
did you understand that there was going to be a discussion of
three issues that related to the kinds of determinations or
standards that FEMA applied in reviewing emergency response
plans?

A (Peterson) Would you like to identify the three?

Q Yes. Range of protective actions, which is discussed
at Page 5.

A (Peterson) I understood that, yes.

Q The reasonable assurance issue which is discussed at
Pages 6 and 7, and what’'s called the dose savings issue which
begins and concludes at the bottom of Page 7.

I (Peterson) Those are highlighted items, yes.

Q Yes. All right, and you knew that they were
be discussed in the testimony because whoever prepared
testimony considered it important that those things be
highlighted to this board.

A (Peterson) Yes, and among other things --

Q Okay.

A (Peterson) =-- were of consideration at that time.

Q All right. And just jumping ahead now for this
limited purpose only to the March 4th meeting that you chaired,

and then the discussions that followed that about the testimony

Heritage Reporting Corporation
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that it is consistent”.

MR. OLESFEY: Thank you, Mr. Dignan. 1 appreciate
that. I didn’t have the 14th in front of me, and that’'s a very
helpful correction.

BY MR. OLESKEY:

Q Does that change anything about your answer, Mr.
McLoughlin.
A (McLoughlin) No. I'm sorry that I didn’t pick that

up, but it wouldn’'t change my answer.

Q All right. Mr. Peterson, when you subsequently
approved the filing of the testimony dated March 14, did you
look back at the January 25th testimony to see for yourself the
extent to which you thought it was consistent with that later
March 14th testimony?

A (Peterson) I didn’'t do a paragraph-by-paragraph
analysis, no. But I think there were elements that were
a' lressed in the January filing that were addressed in the
March 14th filing.

Q All right, let me =---

£ (Peterson) A couple of issues especially.

Q I'm sorry, what?

A (Peterson) A couple of issues especially.

Q All right. Well, let me focus it specifically for

you and see if wu're talking about the same things.

Did you =~
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MR. TURK: Your Honor, I just want to note I’'m going
to object to this line of questioning. We have a piece of
paper of January. We have another one of March. Mr. Flynn has
indicated that they are not going to be relying upon the
January testimony anymore.

If the intent is simply t» see what is consistent in
January with March, I don’'t see that that'’'s part of the March
testimony, nor that it needs to be explored.

MR. OLESKEY: 1It’'s 9:35. [ was beginning to think I
was doing something wrong because I hadn’'t hear’ from my
brother Mr. Turk.

Let me only say that I do want to clarify the extent
to which == with the policy people here. 1hey consiliered this
testimony was surviving. I also want to establish historically
that at the time they gave it, tiey thought it was accurate,
particularly with respect to discussion of these issues on
Peges 5 to 7, and whether it’'s accurate today.

JUDGE SMITH: Overruled.

MR. OLESKEY: What was the question?

JUDGE SMITH: You were -- you hadn’t completed =--

MR. OLESKEY: Ah, yes, thank you both.

We have some more copies now. Does anyone need
copies, anyone on the panel, the bench, Judge Linenberger?

JUDGE LINENBERGER: I need one because I'm missing

Page 7.
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MR. O’ESKEY: All right, I hope we’'ve got it.

Thank you, Jane.

BY MR. OLESKEY:

Q While that's being done, Mr. Peterson, would you look
at Pages 5, 6 and 7, which are those discussion of the three
issues? I know you've said --

MR. DIGNAN: Mr. Oleskey, I'm sorry. Pages 5, 6 and
7 of the January 257

MR. OLESKEY: Yes, it is.

THE WITNESS: (Peterson) You want me to take time to
read this again.

MR. OLESKEY: Sure.

THE WITNESS: (Peterson) 1It’'s been awhile.

(Pause.)

MR. OLESKEY: You tell me when you're ready on those
three pages, and then 1'11 --

THE WITNESS: (Peterson) Certainly will, thank you.

(Pause.)

THE WITNESS: (Peterson) Okay.

BY MR. OLESKEY:

Q You've already said, as I understand it, that you
were comfortable with the statement of these issues on Pages 5
to 7 when the testimony was filed on January 25th, correct?

A (Peterson; 1 was comfortable that the agency, Mr.
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McLoughlin, and my staff had worked these issues through and
felt this was the appropriate testimony at this time in
history, yes.

Q With respect to Pages 5 to 7, you all understand that
New Hampshire did make some filings in February that responded
to some things you said on those two pages. But with respect
to the discussion of the plannin¢ standard, J-9 and J-10-M
there on Page 5, it’'s fair to say that’'s still an accurate
statement of how the agency would understand the application of
those standards, isn't it?

MR. FIINN: Excuse me. That’‘s quite a broad
statement. I think in fairness we need to know which
statements you're asking them to agree to.

MR. OLESKEY: 1I'm asking him if these two -- the
references to the planning standard J-9 and J-10, and FEMA
interpreting these provisions as requiring consideration of
more than a single protective measure on Page 5 is still an

accurate statement of the agency’s view.

MR. FLYNN: The statement on the bottom of Page 5?

MR. OLESKEY: Yes, Mr. Flynn, beginning with the
recitatior. of the standard; ending with the language I read at
the bottom of the page.

THE WITNESS: (Peterson) Tie J-9 requires
consideration of more than one protective action.

MR. OLESKEY: Sure.
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BY MR. OLESKEY:

Q And then you went on to say on Page 2 that the plan
didn’'t have an adequate description of how the sheltering
option might be used or rationale, and therefore you couldn’t
find J-9 and J-10-M; isn’t that right?

MR. FLYNN: Excuse me. The reference is to Page 6, I
believe.

THE WITNESS: (Peterson) No, I think he went back to

MR. OLESKEY: Thank you.

MR. TURK: Well, is it right that it says it in the
document, or that the current FEMA position you're looking for?

MR. OLESKEY: Mr. Turk, you know it's not the current
FEMA position. You know I couldn’t have meant that. Please
don't delay us unnecessarily with your statements this morning.

MR. TURK: Your Honor, I'm seeking simply a clear
record. 1If Mr. Oleskey has a problem with that, I don’'t
understand why.

MR. OLESKEY: Well, then you haven’'t -- that's
because you haven’t been sitting where I’'ve been sitting for a
week.,

JUOGE HARBOUR: Let’'s knock off the wisecracks and
stick to business.

MR. OLESKEY: 1I'm sorry, Judge.

BY MR. QLESKEY:

Heritage Reporting Corporation
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Q Mr. Peterson, you went on -- the agency went on to
say on Page 6 -~

A (Peterson) You were on the Page 2 comment. I don’'t
believe I understood your -- if the State of New Hampshire
intends not to employ sheltering for the transient beach
population, I thought was your last reference.

Q If I saic Page 2, I misspoke. 1I'm sorry.

A (Peterson) You did say Page 2.

Q Forget Page 2.

A (Peterson) Okay. 1’11 not forget it but I'1ll =--

Q For purposes of my question.

A (Peterson) Yes, sir.

Q The agency went ¢n to say on Page 6, as the plan
presently stood, the New Hampshire plan, since it didn’t have
an adequate description =--

A (Peterson) Can I follow where you are on Page 67

Q Sure. As it presently stands -- this is about
eight - 10 lines down -- the NH RERP provides neither an
adequate description of how a sheitering option might be used
nor a rationale for not having the option available for the

trans/ent beach population, right?

A (Peterson) Yes, and that was -- yes,

Q And that wag the case then, and therefore the agency
said those two standards hadn’t been met at that time, right?

/ A (Peterscn) That's correct.
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Q Okay. Then you go on and what's headed roman IV on
Page 6 to discuss what the agency termed the reasonable
assurance iscue, right?

A (Peterson) Yes.

Q And that'’'s essentially just a discussion, as I view
it, of at least a portion of the agency’'s definition or own
notion of what reascnable assurance means when you try to apply
it to these emergency response plans; is that fair to say?

A (Peterson) I think that’'s “air to say that that
is -~

Q All right. And that discussion is as accurate today
as it was on January 25th; isn’t that right?

MR. TURK: 1I'm going t» ask for clarification.

Which discussion?

MR. OLESKEY: The ¢iscussion beginning at Page 6,
roman 1V, "The reasonable assurance issue," concluuing on Page
7 with the words "of the possibility of sheltering for the
transient heach population”.

THE WITNESS: (Peterson) I think, you k.iow, in the
discussion you have here of adequate or inadequate and
inadequacies and deficiencies, I think that stards.

MR. OLECKEY: Sure.

BY MR. OLESKEY:

Q Mr. McLoughlin, you are in agreement with that, I

take it?
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A (McLoughlin)

Q Okay.

1 agree with that.

Now finally, on Page 7 there’s a discussion

enticled roman V, the dose savings issue. Let me just ask you

if the sentence, the second sentence beginning, "The discussion

of the planning basis in NUREG-0654. FEMA REP 1, Rev. 1," and

the following sentence which begins, "It seems tu be generally

accepted that the plan, however judged, ought to take advantage

of every readily available opportunit: to reduce dose."

Those are again ygeneral statements of how the agency

views a part of its roqulationg; isn’'t that right?

A (Petersoun)

I think that's true, but I think the

previous sentence also has to be included in that thought

process.

Q And the previous sentence related to what you were

then considering with respect to the plan and the survey; isn’t

that right?

MR. FLYNN:

1 wish to clarify a point,.

Mr. Oieskey referred in the previous guestion to

NUNEG-0654 as a regulation.

MR. OLESKEY:

Yes.

Thank you., Mr. Flynn.

MR. FLYNN: And I think we all agree that it's not

regulation,

MR. OLESKEY:

That's a very important distinction.

1'm glad that you corrected me. I thank 1 did refer to a

raggulation,

or T might have inferred that it was.
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BY MR. OLESKEY:

Q It is joint guidance of the two agencies; isn’t that
right, Mr. Peterson?

A (Peterson) Yes, I believe that’'s correct.

Q Mr. McLoughlin?

A (McLoughlin) That'’'s correct.

Q Okay. So those two sentence, as I understand it,
are, or the agency’'s discussion at that time of this joint
guidance and something that the plan, all plans generally
speaking ought to take advantage of in connection with dose
reduction; isn’'t that right?

A (Peterson) 1’'d like you to rephrase that.

Q Yes. The two sentences that I read out of the middle
of Paragraph 5 deal with --

A (Peterson) Startiug with "it seems"?

Q Starting with "the discussion of the planning basis

in NUREG-0654".

A (Peterson) Okay, yes.

Q And then the second sentence, "it seems"”.

A (Peterson) Yes.

Q Represent a short description of the agency’'s view of

what the joint guidance says about dose savinge.
A (Peterson) I believe that's correct.
Q And what that plan, and 1 guess by inference all

plans, ought to be judged by with respect to dose savings;
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isn’'t that right?
A (Peterson) 1 believe that’'s a part, yes.
Q All right. And those two sentences are as accurate
today in the agency'’'s perspective as they were on Januarv 25

when the testimony was filed; isn‘t that right?

A (Peterson) 1 believe that’'s correct.
Q Mr. McLoughlin?

A (McLoughlin) I would agree.

Q All right.

MR. OLESKEY: I want to offer this exhibit, Your
Honor, for historical reasons, and alco because it, as has been
clarified, represents the agency’'s understanding of these
relevant policy and guidance issues then and now.

MR. TURK: With respect to the particular sentences
examined on.

MR. OLESKEY: Well, historically it covers the
waterfront with respect to the agency’'s perspective on its
policy, Mr. Turk is correct.

JUDGE SMITH: C(Clearly it follows the same pattern,
and it’'s accepted.

(Tke document referred to,
having been »reviously marked
for identification as
Massachusetts Attorney Gene)

Exhibit No, 42 was received in
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evidence.)
MR. OLESKEY: Thank you, Your Honor.
Could the two exhibits already offered be bound into
the record, this one and the previons exhibit?
JUDGE SMITH: Yes, certainly.
MR. OLESKEY: Okay.
JUDGE SMITH: I suspect 42 will be bound in the
record several times before we get done.
MR. OLESKEY: I think you’re right.
(Massachusetts Attorney General's

Exhibits Nos. 41 and 42 follow:)
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Edward A, Thomas, Chief
Natural and Technological Hazards Division
Federal Emergency Management Agency, Region I
J. W. McCormack Post Office and

Courthouse Building
Boston, Massachusetts 02109

Re: Witnesses fo. Seabrook Hearing
Lear Ed:

This will confirm our recent conversations about the identification and
preperation of witnesses for the licensing hearing on Seabrook Station to be
held in Concord, New Hampshire. beginning September 28, 1987.

It has been decided, with the concurrence of Spence Perry and Dave
Mcloughlin, that the witnesses for the Federal Emergency Management Agency
(FEMA) will be you, Bruce Swiren, and £d Tanzman of Argonne National
Laboratories. You are expected to testify on the beach population issue: you
and E4 Tanzman to testify on Letter-of-Agreement iscues; and the three ot you
to testify on the remaining issues, Or-;iled testimony must be filed and
mailed to the service list by Thur.id~y, leptember 10, and I will provide your
office all possible help in the ieparation of that testimony. Yesterday I
sent by telefax a sujgested cutline the principal elements of which were
introduction of the witnesses, identification of the focus and purpose of
their test:'mony and the incorporation by reference of the Statement of
Position of June 4, 1987, and my letter to Thowas Dignan of August 7, 1987.

1 plan to meet with the three of you here in Washington throughout the
week of September 21 to prepare for cross-examination by the applicant,
intervenors and interested governments, and the Nuclear Regulatory
Commission., I will need you to be present at the beginning of the hearing for
as much as the first two weeks to provide me with guidance on the program
implications of the matters brought up during the hearing. I expect that the
direction of the hearing will be clear by the end of the second week, if no®
sooner. If I am satisfied at an earlier time thay I Jo not require your
continual presence, we will make arrangements for yo. to be on call.

For the sake of prudence, I have also reserved the week of October 13
through 19 for additional witness preparation, in Washiigton. I wll make a




decision on wiether that will ke necessary after I have had a chance to
observe the other parties at the hearing and get a sense of their linez of
attack. My intention is to use the additional time for preparation only to
the extent that it is necessary tc address lines of inquiry which we did not
antic’'pate or develop an adequate response o before the hearing began.

I thank you in advance for the professional care that I know you will take
in preparing and presenting FE/A's testimony. The rigorous attention to
detail which 1s the hallmark of your work makes me corfident that you will do
an excellent job,

Sincerely,

H., Joseph Flynn,
Assistant General Counsel

cc: William Tidball
Henry Vickers
Dave McLoughlin
Richard Krimm
Craig Wingo
Ed Tanzman
Bruce Swiren

‘ec: CF 2, GC/Perry, FLYNN, Watson
: GC: FLYNN:hyf: 9/4/87
! Document & 0l66R
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SUPPLEMENTAL TESTIMONY OF DAVE McLOUGHLIN,
EDWARD A. THOMAS, AND WILLIAM R. CUMMING ON
SEMALF OF THE FEDERAL EMERGENCY MANAGEMENT
AGENCY ON SHELTERING/BEACH POPULATION ISSUES

I. Introduction.

The Federal Emergency Management Agency (FEMA) offers this testimony to
supplement its earlier proposed testimony on Revised Town of Hampton
Contention VIII to Revision 2, SAPL Contention 16, and NECNP Contention RERP-3
in order to reflect the use which FEMA has made of the advice given by the
Regional Assistance Committee (RAC) and to clarify its reasons for adopting
its position on the "Sheltering" or "Beach Population" issues. The Witnesses
are Dave Mcloughlin, Deputy Associate Director, State and Local Programs and
Support Directorate, FEMA; Edward A. Thomas, Director. Natural and
Technological Hazards Division, FEMA Region I; and William R. Cumming,
Assistant General Counsel, Program Law Division, Office of General Counsel.
FEMA, Statements of the professional qualifications of Dave McLoughlin and

William R. Cumming are attached %o this Supplemental Testimony.



Briefly put, FEMA's position is (a) that it is appropriate to congider
further the adequacy of the emergency response plan for the transient
population of the beaches within the Seabrook Emergency Planning Zone (EPZ)
during the swummer, that is, from May 15 to September 13, as indicated in the
New Hampshire Radiological Emergancy Response Plan (NHRERP): (b) that the
requirement of NUREG 0654/FEMA REF 1, Rev. 1, for a "range of protectivs:

actions" may or may not be satisfied by evacuation alone: (c) that FEMA cannot

conclude that the NHRERP .s adeguate with respect to that beach population
ntil it is clear that the State of New Hampshire has considered the use of
sheltering for the transient beach population and explains what use, if any,
it intends to make of sheltering. This latter point should not be interpreted
t5> mean that FEMA has imposed a requirement that sheltering be available. If
the State of New Hampshire intends not to ~mploy sheltering for the transient
beach population (which is not presently clear from the NHRERP), then FEMA
expects the State to develop the rationale for such a choice and provide it tu

FEMA for review,

II. History of FEMA's Consideration of the Beach Population Issu..

FEMA's concern about the issue of protective measures for the summe
beach population has a rather long history. On December 3, 1985, the Stat: of
New Hampshire submitted the New Hampshire Radiological Emergency Response P.an
(NHRERP) which later became known as "Revision 0", On December 31, 1985,
Edward A. Thomas, Chairman of the Rsgion 1 Regional Assistance Committee, sent
a memo to all of the members of the RAC asking for their comments on the beach

population issue.

FEMA's Supplemental Test.imony
on Shelter Issues, page 2.




A full field exercise of Rev. 0 was conducted on February 26, 1986. A
FEMA Exercise Re >rt was issued in June, 1986, The State of New Hampshire
submitted Revision . of the NHRERP on June 3, 1986, and a FRMA/RAC review of
the plan was completed on June 24, 1986. Revision 2 of the NHRERP was
submitted September 3, 1986; the FEMA/RAC Review was provided to the State of
New Hampshire on December 12, 1586,

On February 18, 1587, Dr. Robert Bores, Technical Assistant, Division of
Radiation Safetv and Safeguards, NRC, King of Prussia, Pennsylvania, sent a
letter to Edward A, Thormas, which expressed the views of the NRC as to the
adequacy of the NHRERP with respect to the summer beach population. The issue
of the beach population was discussed at length at the RAC meeting of April
15, 1987. At that meeting, the RAC reached a consensus that the issues
identified in FEMA's memorandum of December 31, 1985, were resolved.

At the direction of the Atomic Safety Licensing Appeal Roard, FEMA
prepared a statement of its position on the contentions pending in this
hearing to be filed by June 4, 1987, While that statement of position was in
preparation, FEMA was advised that NRC was withdrawing Dr. Bores's letter and
would substitute a different letter which omitted any reference .o the
containment structure at Seab:ook Station. This second letter was delivered
to FEMA on June 4, 1987. On that basis, FEMA took a position that it cov'd
not conclude that the plan was adegquate with respect to the beach population.
This change was the subject of extended discussion at the RAC meeting on July
30, 1987. FEMA cortinued to hold this position and incorporated it into its
prafiled teatimony of September, 1987.

In September, 1987, the proposed testimony of the Appl.cant included a

number of documents, including a Shelter Survey which was offered as the basis

FEMA's Supplemental Testimony
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for potential changes in the NHRERP, The State of New Hampshire submitted
these documents to FEMA for review >y the RAC, and on September 30, 1227,
advised FEMA that the Shelter Survey was not considered part of the NHRERP,
but was submitted for the purpose of receiving technical assistance, as
provided in 44 C.F.R. § 350.6. FEMA has requested comments from the RAC
members. but only two agencies have responded to date, the NRC and the
Department of Transportation.

At the meeting of January 7 and 8, 1988, a majority of the RAC membhers
endorsed views contained in the June 4, 1987, letter from Dr. Bores. At the
same time, those RAC members agreed that the NHRERP was currently adeguate but
would be enhanced by a development of a sheltering option for the transient
beachgoers.

Since September, 1987, FEMA has been evaluating its prefiled testimony
and the positions of the NRC and other RAC membérs. Dr. Bores's letter of
June 4, 1987, expressed the viaw that the NHRERP is adequate with respect to
the transient beach population and supports a finding of reascnable assurance
that adegquate protective measures can be taken to protect the public in the
event of an accident at Seabrook Station. It alsc advances the position that
the NHrofRP does achieve significant dose savings for the transient beach
population and that there are a number of special circumstances which work
together to lessen the risk of injucy. The June 4, 1987, letter from Dr.
Bores, in combination with the June 18, 1986, letter from the Chief Hearing
Counsel of the NRC Staff to the General Counsel of FEMA, the preamble to NRC's
final rule on evaluation of utility sponsored emer_,ency response plans (52
Ted. Reg. 42,078 (Nevember 3. 1937)), and the rebuttal plan filed by the NRC
in this hearing, persuades FEMA that the NRC interprets its own regulations
not to require sheltering for all segments of the EPZ.

FEMA's Supplemental Testimony
en Shelter Issues, page 4.



. I1I1. The Range of Protective Actions Issue.

At che RAC meeting of Januacry 7 and 8, 1988, Or. Bores., the NRC
reccesentative, expressed the view that the emergency planning guidance of
NUREG 0654/FEMA RE? 1, Rev., ., applies to tie entire spectrunm of accidents, to
the entire population of the EFZ, all of the time. It was the NRC's view that
FEMA's position on the summer beach population was too narrowly focused. FEMA
has considered that position, but has decided that it is appropriate to
consider further the provisions in the NHRERP for the transient beachgoers.

In FEMA's view, as the Federal agency with specialized knowledge of
emergency response planning, the NHRERP is not adequate with respect to the
transien. veach population because Planning Standards J.9. and J.10.m. of
NUREG 0654/FEMA REP-1, REV. 1, (November 1980) have not been met,

Planning Standard J.9. states:

. Each State and local organization shall
establish a capability for implementing protective
measures based upon protective actien guides and
other criteria. This shall be consistent with the
recommendations of EPA regarding exposure from
passage of radiocactive airborne plumer, (EPA
$20/1-7%-001) and with those of DHEW (DHHS)/FDA
regarding radiocactive contamination of human food and
animal feeds as published in Federal Register of
December 15, 1978 (43 FR 587%90).

Planning Standard J.10, states:

The organization's plans to implement protective
measures for the plume exposure pathway shall include:

m. The bases for the choice of recommended
protective actions from the plume exposure
pathway during emergency conditions. This shall
include expected local protection afforded ir
residential units or other shelter for direct
and inhalation exposure as well as evacuation
time estimates.

FEMA interprets these provisions as requiring consideration of more than

. a single protective measure,

FEMA's Supplemental Test.mony
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FEMA notes that the NHRERP includes no explicit consideration of
sheltering for the transient beach population. The Shelter Survey which the
State of New Hampshire has submitted to FEMA for technical assistance may Dde
interpreted as a preliminary step in the development of a plan for sheltering
beachgoers, but the current plan considers only one protective measure for the
transient beach population, namely evacuation. The guidance of NUREG
0654/FEMA REP 1, Rev. ., contemplates that emergency responders will
ordinarily be called upon to make an informed and reasonad choice among
available protective measures. As it presently stands, the NHRERP provige:
neither an adeguate description of how a sheltering option might be used nor a
rationale for not haviny the option available for the transient beach
population. For these reasons, FEMA concludes that Planning Stapdards g9,

and J7.10.m. have not been met with respect to the transient beach population.

IV. The Reascnable Assurance Issue.

The overall guestion of whether FEMA is prepared to make a finding that
there is reasonable assurance that adeguate protect.ve measures can be taken
to protect the public in the event of an accident presents an entiraly
separate issue. FEMA employs the terms 'Adeguate” or “Inadequate” in the
context of RAC reviews of emergency response plans to indicate whether
specific planning elements of NUREG 0654/FEMA REP 1, Rev. 1, have been
satisfied., FEMA does not make findings of reasonable assurance as to specific
parts of a plan but rather for the plan as a wvhole. A single plan
"Inadequacy” will not, by itself, automatically prompt : negative finding
(that is, that the plan does not provide reasonable assurance). In contrast.

FEMA's guidance defines exercise "Deficiencies” so that a single deficiencr

FEMA 's Supplemental Testimony
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precludes a finding of reasonable assurance. This distinction between
axercise “Deficiencies” and plan "Inadequacies’ is consistent with the
Memorandum of Understanding between FEMA and the NRC.

FEMA interprets its regulations to mean that it must determine first
whether radiological emergency response plans comply with NUREG 0634/FEMA REP
1, Rev. 1 (44 C.F.R. § 350.5(a)) and secondly whether such plans “adequately
protect the public health and safety by providing reasonable assurance that
appropriate protective measures can be taken offsite in the event of a
radiological emergency” (44 C.F.R. § 350.5(b)). In FEMA's view, a finding or
determination that State and local plans provide reasonrable assurance is a
matter of professional judgment. In this case, FEMA's decision not to make an
overall finding of reasonable assurance stems from the many "Inadequacies”
identified in the RAC Review of the plan and "Deficiencies” identified in the
Exercise Report and not just the lack of explicit consideration in the NHRERP

of the possibility of sheltering for the transient beach population.

V. The Dose Savings Issue.

While FEMA and the RAC have not completed the technical assistance review
of the Shelter Survey requested by the State of New Hampshire, the Survey does
not provide the details FEMA would expect to find in a plan. The discussion
of the planning basis in NUREG 0654/FEMA REP 1, Rev. 1., establishes that the
objective of emergency response planning is dose savings although it does not
call for specific guantitative levels of protection to be achieved. It seems
to be generally accepted Lhat the plan, however judged., ought to take
advantage of every readil; available opportunity to reduce dose. Therefore,
the State of New Hampshire should fully consider whether there might be

opportunities for additional dose savings through sheltering of the transient

beach population.
FEMA's Supplemental Testimony
on Shelter Issues, page 7.
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MR, OLESKEY: All right, may I continue, Judae?
JUDGE SMITH: Yes.
BY MR. OLESKEY:

Q Mr. Peterson, I have some questions for you. This is
a different line of guestions, and this is intended by me to be
my concluding line of questions. I think I may have to have
some help from Mr. McLoughlin for you, but let’'s start with
you.

T want to direct you, Mr. Peterson, to the March 4th
‘88 meeting.

A (Peterson) Yes, sir.

Q You chaired thet meeting you've testified.

A (Peterson) That'a correct.

Q The meeting followea the two filings the State of New
Hampshire had made on February lith and 19th, I think,
responsive to the material that’'s just been marked that FEMA
filed dated January 25.

A (Peterson) New Hampshire had filed a response to our
January 25th filing by the March 4th meeting; that's correct.

Q All right.

A (Peterson) If that was your question,

Q Yes.

You wanted all your key staff people there, and you
got them.

A (Peterson) Yes, I did,.

Heritace Reporting Corporat.on
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Q All right. And you told the Board that you wanted
them all there because they were more knowledgeable than you
being the new guy on the team as it were, and you would have to
rely heavily on their advice in deciding what testimony to
file, right?

A (Peterson) They’'re more knowledgeable than I not
just because 1 was the inw person on the position, but because
they have specific expertise.

Q All right.

A (Peterson) And historical knowledge that wes
necessary in my mind to be there for discussion and advice to
me on the decision.

Q Right. The lawyers and technical people and program
people, they're all there.

A (Peterson) And policy people.

Q Right. And you made it clear that the meeting was
going to go on as long as it took to thrash out the efforts --
the issues, and at the end of it you were going to make the
final decision on what to file; is that --

A (Peterson) 1 made it clear that -- I‘'d like to
change the context a little.

Q Okay .

A (Peterson)} 1 made it clear that we would -~ that
everyone should understand that we would take whatever time was

necessary for them to discuss their positions. And at the
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conclusion of that, [ don’'t believe I said that 1 would make
the call right then at the beginning of that meeting, because I
didn’'t know exactly where that meeting was going until we got
into it.

Q I appreciate that clarification.

Let me just ask you then, at least in your own mind
did you consider at the end of the meeting you had made a
decision?

A (Peterson) 1 believe at the end of the meeting that
1 was comfortable at that point that there was a consensus in
support of the conclusion on March 14th,

Q All right. The draft -- strike that.

Was there draft testimony that was furnished to the
participants at the time of the meeting?

A (Petexson) [ have previously testified to the fact
that I wanted a work piece to work from, and that I asked that,
I believe in February, late rebruary, and I think I directed it
through Mr. McLoughlin, to put together or have certain
expertise come together which general counsel certainly was a
primary part; technical people were of a primary request; and
guidance people were of a primary request, to work up a draft
document that we could work from in the March 4th meeting so
that we had a basis to sit down and discuss from. And I think
I received that on March the 3rd.

Q And that was distributed to the people at the

Heritage Reporting Corporation
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meeting?

A (Peterson) Yes, it was, I believe everyone had a
copy.

Q Did that furnish in part a basis for the discussion?

A (Peterson) It did, and I requested that the focus on
the conclusion, the conclusion statement on March 4th.

Q And subsequently were there extensive revisions made
to that testimony before it was filed?

A (Peterson) There was not extensive -- there were not
extensive revisions made to the conclusion as 1 understand, and
there was minor revisions to the support documentation for the
conclusion., And I don’'t believe I could speak to what those
specifically were at this point in time without doing
considerable review.

(Continued on next page.)
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Mr. McLoughlin, did you want to add something there?

A (McLoughlin) No. My recollection is exactly the
same,
Fine.
A (McLoughlin) “They were relatively minor editing

kinds of changes to make sure they were consistent with what
the output of the meeting had been.

Q All right. So pretty much what got filed on the l4th
was what was taken to the meeting on the 4th; is that right?

A (Peterson) I think generally that's a fair
statement.

Q All right.

A (Peterson) Specifically in the conclusion aspect, I
think it's very correct.

Q Okay. Now as I understand it, you've testified here
on your direct from Joe Flynn that first afternoon that at the
end of the March 4th it got down to a discussion of the issue
of the determination of risk and of this notion of reasonable
assurance; is that accurate?

MR. FLYNN: Excuse me, Can I have a clarification to
the reference to me. Did you say that I provided direct
testimony?

MR, OLESKEY: Well, I consider what you did here with
them to be direct testimony, yes.

MR, FLYNN: Oh, I'm sorry.

Heritage Reporting Corporation
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MR. OLESKEY: Not that you made -- you examined them.

MR. FLYNN: The direct examination that ! conducted.

MR. OLESKEY: Yes, counsel.

MR. FLYNN: Thank you.

THE WITNESS: (Peterson) I think you've taken it a
point further than I testified to. I testified that there was
primarily three issues that the major discussion revolved
around. Two of the positions were recanted and the final
position that was left was to the call of too much risk.

1 don't believe the reasonable assurance aspect was a
"extended discussion”. It was primarily focusing upon if
there’'s nothing else definitive left, you still have the option
to say, weli, I think there’'s too much risk.

BY MR. OLESKEY:

Q Okay, let me try to clarify this.

A (Peterson) Okay.

Q I guess what you testified to was that there was a
consensus with everybody including Ed Thomas, except that this
issue or the definition of risk was left at the end as an issue
for discussion; is that right?

A (Peterson) Well, it certainly was an issue of
discussion at the end.

Q Okay. And then you went on in your testimony here to
say, as 1 understood it, this issue had to be understood, this

risk issue, in terms of how we conceptualize or understand the
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reasonable assurance issue; is that right?

A (Peterson) 1'd like for you to furnish me saying
that.

Q Sure.

A (Peterson) Because I1'd like to know how I said it

before 1 respond.

Q Sure. It’'s at 12770 and 12771 of the transcript.

A (Peterson) Yes, I've got a copy here, and it’'s --
could you give it to -~ the number again, please?

Q 12770 and 12771,

A (Peterson) 12770.

Q I'm going to be completely candid. 1 wasn't entirely
gure I understood the way you were putting the discussion of
those issues, and that's one of the reasons I'm seeking
clavification now,

(Pause.)

THE WITNESS: (Peterson) I went into the logic of
350.5 and -~ 350.5(b) in relationship =--

MR. OLESKEY: Right,

THE WITNESS: (Peterson) =-- to the process under
reasonable assulance.

MR. OLESKEY: Right.

BY MR. OLESKEY:

Q And you went to that, 1 take it, because at the

meeting there was diascussion of how the 350.5(b) reasonable
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assurance standard related, if it did, to this discussion of
risk; is that right?

A (Peterson) I thirl that's fair.

Q Okay, thank you.

Now, Mr. McLoughlin, turning to you for some
historical perspective on this discussion in March.

You've testified that Ed Thomas had sent headquarters
a memo in October of ‘86, raising some fundamental issues on or
about reasonable assurance; is that right?

A (McLoughlin) That's correct,

Q And what Mr. Thomas did was to say, just to try to
summarize the memo, that he thought there was some basic
conceptual issues about how the agencies should define this
notion of reasonable assurance that's found in the wording of
your regulation 350.5(b).

A (McLoughlin) That's correct.

Q And it would be a very good thing, at least for the
region if not for the agency, if the agency thought it through
and had a uniform position on what reasonable assurance meant
in the context of emergency plan review.

A (McLoughlin) That'’s correct.

Q Okay. And you went on to testify here earlier this
week that by the summer of 1987, you recognized as the then
acting deputy director that you owed Ed Thomas an answer about

that issue.
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A (McLoughlin) That': correct. Ed Thomas and our
regions which is what Ed was also suggesting.

Q  All right.

A (McLoughlin) But that’'s correct.

Q And your regions?

A (McLoughlin) That'’s right. All --

Q Not just Region 1.

A (McLoughlin) That's correct.

Q That is, you realized that some unfinished business

for the agency in the summer of ‘87 was a uniform workin-
definition of reasonable assurance that could be applied
consistently across the country by FEMA.

A (McLovghlin) That's correct.

Q Okay. And one of the things, I take it, t.,at jogged
you on this being -- as to the fact that this wa an unresolved
issue was that Mr. Thomas sent in the memo to headquarters
about the 20th of July saying in substance, hey, there’'s an
important RAC meeting coming up here in Region 1 that's going
to have some difficult issues. 1'd really love to have this
reasonable assurance notion pinned down before I have to go

into that RA. meeting.

A (McLouchlin) That's correct.

A (Peterson) Which RAC meeting are you talking about?
Q July 30, '87, Mr. Peterson.

A (Peterson) Oh, okay.
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Q Okay?

A (Petexson) I wasn’'t tracking that.

Q Right.

A (Peterson) Okay.

Q And you, Mr. MclLoughlin, then sent & memo on to Mr.

watson, the deputy general counsel, saying, George, it’'s time
to really get a handle on reasonable assurance --

A (McLoughlin) That's correct,

Q -« in the vernacular.

A (McLoughlin) Right.

2 And two days later, on the 30th, he turned around
very quickly with a memo to you and said in substance, you're
absolutely right, but it's a very complicated issue that in
turn has a lot of other legal and policy questions., We really
ought tc sit down and talk it through.

MR. DIGNAN: Objection. What does "you're absolutely
right"” refer to?

MR. OLESKEY: You're absolutely right it‘s an issue
we should get our hands on.

MR. DIGNAN: All right.

MK. FLYNN: Mr. Oleskey, do you have the document’

MR. DIGNAN: Withdraw the objection with that
clarification,

MR. OLESKEY: I do. 1 was trying to save time, but

if you want it, I can paos it out. I didn’'t think it as

Heritage Reporting Corporation
(202) €2B-4888




= oW N

w

KRIMM, PETERSON, MCLOUGMLIN - CROSS 13103
critical enough because I think Mr. Peterson -- Mr, McLoughlin
can agree with my quick summary. 1If he can’t, I’'l1 be happy to
go through it.

MR. FLYNN: Let's see if the witness is comfortable
with that characterization.

THE WITNESS: (McLoughlin) Mr. Oleskey, just to be
sure that I'm catching the right question --

MR. OLESKEY: Sure.

THE WITNESS: (McLoughlin} == would you repeat it
for me, please?

MR. OLESKEY: Yes.

BY MR. OLESKEY:

Q Mr. Watson came back to you two days later and said
in substance, you're right, it‘s a tough question. We need to
grapple with it. There's some other legal questions that can
be raised around it, and he specified them., There are also
policy questions that are involved. We really ought to sit
down and talk about this.

A (McLoughlin) That's what I understand, yer.

Q Okay.

MR. FLYNN: May we stipulate that document into the
record?

MR. OLESKEY: Sure,

MR. FLYNN: 1 think the questions that were raised

are important.
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MR. OLESKEY: Sure, 1'd be happy to, and I have the
copies this time.

MR. FLYNN: The general counsel response to the memo
asking for legal review of the --

MR. DIGNAN: Mr. Oleskey, coulu we have all three
memos for the record? 1Is that agreeable to you?

MR. OLESKEY: Sure, I have them.

MR. DIGNAN: As I understand it, there was a memo
from Mr. Thomas; a second -- maybe even four memos -- a second
memo from Mr. Thomas asking action be taken on the first; a
forwarding memo you referred to from Mr. McLoughlin; and a
reply from Mr. Watson. 1Is that right, four?

If it wouldn't break up your line too much if we
could just put all four of them in together and have the
context, I would appreciate it.

MR. OLESKEY: Be happy to, counsel.

MR, DIGNAN: Thank you,

(Pause.)

JUDGE SMITH: So we have four documents altogether.

MR, OLESKEY: 1I've passed out two, Ellen has passed
out four also.

1 would suggest, Judge Smith, that we mark them in
chronological order as exhibits starting with the October '86
memo .

JUDGE SMITH: Forty-three,

Heritage Reporting Corporation
(202) 628-4888




w N

-

a w»

11
12
13
14
15
16
17
18
19
<0
21
22
23
24
25

KRIMM, PETERSON, MCLOUGHLIMN - CROSS 13105

MR. OLESKEY: Then July 20.

JUDGE SMITH: Wait a minute. July 20 is the -~

MR. OLESKEY: That should b¢ Mr. Thomas's memc to Mr.
McLoughlin.

JUDGE SMITH: Undated at the top.

MR. OLESKEY: I think there’'s a stamp up there.

MF.. TURK: Telefax --

JUDGE SMITH: Thomas to Krimm,

MR. OLESKEY: Thomas to Krimm, which I make to be
July 20, '87.

JUDGE SMITH: Okay.

MR. OLESKEY: 1 think, Judge Linenberger, that it s
the 20th, and 1'11 explore that in a moment, and I think that
has to be logically.

JUDGEF SMITH: For chronolngical purposes, that's a
good marker date anyway because it's between October 16th and
preceded, not much, of July 28th.

MR. OLESKEY: Yes, that was my thought.

MR. DIGNAN: That’'s becoming 44, Mr., Oleskey?

JUDGE SMITH: That's 44.

MR. OLESKEY: Yes.

MR, DIGNAN: And 45 will be July 28th?

MR. OLESKEY: Yes.

JUDGE SMITH: And you are not marking at this time

Mr. Watson's July 30th,
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MR. OLESKEY: The July 30th should be 46. I'm sorry.
JUDGE SMITH: These are stipalated into evidence by
all parties?
MR. DIGNAN: For historical purposes only, I guess.
JUDGE SMITH: All right., And do vou wish to have
these bound into the transcript?
MR. OLESKEY: Yes, Your Honor.
JUDGE SMITH: All right, Massachusetts Attorney
General Exhibits 43 through 46 are received for the purposes
stated, historical purposes.
(The docuwments referred to were
marked for identification as
Massachusetts Aitorney General's
Exhibits Nos. 43, 44, 45, and 46

and were received in evidence.)

(Hassachusetts Attorney General's
Exhibits Nos. 43, 44, 45, and 4¢€

follow:)
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Octobar 16, 1986

MEMORARUUM FOR: Richard ¥, Krimm
Assistant Associate Director

FRON: Edward A, Thomas
Chief
Natural and Technologics) Hazards Division

SUBJECT: Ressonable Assurance®

This s w-iiten as 3 follow-up tO OUF meating concerning the Seabrook hearing.
during the meeting the question of wiether any considerations beyond those in
KUREG 0654, FEMA REP, 1, Rev, 1 could be inciuded in determining whethes FEMA
could find pursuant to 44 CFR 350,12(b) that: “a State plan wat rdequate to
protect health anc safety of the public 1iving 1n the vicinity of a nuclear
power plant...." At the meeting 1t was tuggested that if FEMA finds that emer-
‘:cy plans comply with the standards of the FEMA and NRC guidance document

£G-0654, FEMA REP-1, Rev. 1, FEMA cannot consider other factors, but must
make a finding that there is & reasonable assurance that public health and
safety woula be protected in the event of an accicnt at @ nuclear power plant
(hereaafter calied 2 *reasonable assurance” finaing).

We believe that the correct answer tO this question {s that FEMA will include
~gview of all factors reasonably relating to wmergency planning in determining
- ather 1t can make a “rcasonable assurance® finding 1n a given situation,

1. Summary

We have reached the conclusion that & FEMA "ressonadble assurance® fincing
should include a review oV all factors reasonably relating to emergency Yenning
for savera) /easons, First and most 1mpo.tant we believe that FEMA regulations
at 44 CFx 350.5 requires the Regional Office include a1 factors raasonsbly
relating to pudblic safery in our review of emergency plans for the area: around
a nuclear power plant, {e «he extent tiat 1t can be sald that we are not required
by our regulations to cons‘der factors beyond those in NUREG-0654, we believe
that nothing {n the regulationi precludes e‘ther the region or headquarters
including factors which affect public safety from consideration 1n our findings.
Fur: hermore, we believe that 2 fair reading of the purpose and {ntent of FEMA and
NRC regulations and guidance ducuments Ydicates that 1t {s ratfonal for us to
include in our reviews all factors whicn reasonably impact public safety, There-
fore, we believe that cur finding should include s review of al) factors we
consider relevar. to achieving the {ntert and purpose of ou regulationt and
.uidnm documents,
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» ‘E’n addition, we do mot beifeve that there 18 anything 1n svr regulations which

would Tmpact en the public safety In reviewing plans to protect the pudlic 1n

equates compliance with NUREG-0654 with “a ressonable assurance of pudlic sefety®,
In the absence of clear reculatory language, we cannot wnderstand how FERA can
somehow be forced to wquate & mechanical application of a guidance socument te

the fulfilimnt of 1ts reguiztory responsibiliity of deterainiag whather & rosson-
sble assurance of puilic safety 1s provided by the development and exer ise of .
particular set of plans, Finally, we belteve that both precedenty and worma)
procedurs indicate that we should watt unti) all the facts 1n the situation st hand
are fully estadblished before we fadicate that any particule fact will always be
excluded from our detcrmiration &t to whether or mot there is @ redsonable dasurance *
that the puhifc will be protected 1n the event of an accident at a particular
nuzlear power )'ant,

Our reasoning 15 more fully cxplainud delow,
Rerson 1« We belfeve that the FEMA Region must consider all facters which

the event of an acciZent at 3 nuclear pover plant,

Discussion -~ FEMA Regilattons at 44 CFR 350,11(p) specifies the stendar s

of how the Kegfona) of fice shal) avalulate the soeguacy of State &nd Yecal plang

aNd preparedness as dbeing the factors “set farth fn (44 CFR) §350,.5%, Section
550.5 contains two subsections which 115t the ralevant scandards, Subsection (&)
basically requires a review using the NRC @ergancy planning rules as well a3 the ‘
lanning guidance contained 1n WUREG 0664, FENA REP.), Revis‘en ), Subsection ,
) states "(1'n order for State of (sfc) loca! plans and preparednass to be .
pproved swch plears and preparedness st be detersined to sdequately protect l
the public kealth and safety by providing reasonable atswrance that Sppropriate
protective measures can be taken offsite In the avent of o raciologica)l emer-
gency.® Thiz of/fce has, therefore, conclyuded that 1n reviewing REP plans, we
muist not 1 iy Took to the §350,5(8) quantative criteria set forth 1n RURE G=0r, bd
1 the AR emergercy planning rules, but we must %180 look to qualitive criterts
reaconably affecting publfc savety s required by §350,5(s).

Reason & =~ We belfeve that even 1f the Regional office may only consicer WUREG-
N considering whether the public safety would be protactsd 1A the evext

of an asccidant at a auclear power plant, the Associate Diractor of SLPS 1s mot

80 constrained, [Indeed, language 1n both the FENA gnd RRC regulstiens supports

the concapt that all Pelevant factors must be facluded n @ finding of reasonadle

assurance of public safety,

Discussion « The portfon of our regulation which deals with the review of

Coat7 plans by the FEMA Regional Directer (44 CFR 350,11(0)) specifios the basis

on which tne reglon shal) ruview the plans (44 CFR 350.5 (a) and (b)), Howaver,
that portion of the regulations which specifies how the Associate Ofrector shall
reach a finding about the adequacy of the plans to protect the public docs aot
specify any particularized and narrow basts for review, Tasrelore, we belleve
that reyardiess of whether the FEMA Regiona) Ofrector way or shoyld consiger
factors Day/ d those In NUREG-D654, the Associate Director's review 15 bounded
only by an caminfatrative law standard of reasonadleness. In reviewing whether
exercised reasonadle juggment 1n Insluding relevent coergency planaing

slaerations, 1t 13 11kaly that o court wou.d review our regulatory basés for
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facluding & review of factors beyond those 1n WUREG-0654, and would ,ho great
deference to our Judgement 2bout which factors were relevant to ewr findings of
fact,

qnc regulations of botnh FERA and the MRC soem to Indicate that al)l facters ressen-
ably relevant to emergency planning will be Included, MRC's emergescy plenaing
regulations state thau: “,..no wperating license for a mucledr power reacter will
¢ 1o3wad wnless & Tinding 15 made by MRC that there 1% & ressonadle assurance
that sduguete protective messvres con and will be taken 1n the event of & radio-
Togicel emergency., A7(1) (eaphasis added)), The KiZ regulatiens go
on to state that NRC will base 1ts findings on o review of FEMA findings, wnich
will be primarily Dased on plan review end any other Information aviiladle to
FEMA with respect to the implenenti'fon of the plans (10 CFr $0,47 (2)). M1le
the regulations then go on to 11st sixteen regulatory standards which key into
NURE 64, 1t nevertheless appesrs that the regulation centesplates wortable
plans which will provide resscnadly adequite protective measures 1n the evest
of an accident, [~ sacition, the regulation indicates that FEMA's findings are
primarily (not exclusively) based on the plans and any other relevast {nforme-
tion on the 1mplementition of these pla-s,

Additions) support for the concept that all relevant 7actors sust be 1nc]vded
1n our review of emergency plans 18 found in KAC rules and FEMA guidance ceme
cerning Alert and Motification dystems, MRC's rules (10 CFR 80, App. £ e){(i;,
and (3?) and our guidance docwment (FEMA REP-10) set forth datalled requirsments
for prompt alerting and motification of the public. It seess Strange that swck
an elaborate warning system by set wp 1f we cannot motify the sudblic to take
some ganarally effective protective action,

Qr reasoning for believing that FEMA regulations raquire the inclustion of ol
levant factors 1n our findings of fact concerning reasoneble assurance of
public safety 14 sel forth 4n Reason 1, Suprs.

The conclusion that FEMA findings are mot reastricted to & mere mechanical and
ministertal review of NUREGC-0654 seems fnescapadble from ¢ review ©  the specific
Tanguage as well a5 *he Intent of the pertinemt FEMA and ARC regulations, It
18, In fact, easier to argue from the regulations that FEmA m .t 1nclude &l
ralevant factors 1n 1ts fimoings than to argue that FEMA must Aot ‘hclude such
factors 1n 1¢s findings, iy

Redson 3 =« Even 17 there were a0 specific basis in oor regulations for cone
TTGerTng factors beyond those 1a NUKEG=D654 any the MRC esargency planniag rules
whan we review the sdequacy of State pians to protect the public, there 11 mo
basfs in our nquluum for the concept that compliance with MREG 0654 and the
RRC emergency L1 nimng rules necessarily required o FEM finding of resscrable
assurance that the putlic would be protected 1r the event of accident at a
puclear power plant,

cussfon = In order for FEMA to be under a compulsfon to make 8 "reasonsdle
; “ finding anytime that State plans complied with the WURLG-0654 standards

. MRC amerpancy planning ruies, 1t would seem that our regulations must
L#CTity That There wis on irreduttadle preswsption thet comgliance with RUREG

0654 and the MRC emergency planning rules must equal reasonable assurance that
the public woulo be prolected 1n the event oF an accident at a Auc)esr power
lant, The FEMA regulations say nothing of the kind, Quite to the contrary,
regulations very carefully Indicate that NUREG-0654 and the MRC rules are

but one of two factore %o e z2ncisered 1n the reglon's reviev of emergency
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plani, (Cf, 44 CFR 350.5 (a) ana (. ).) The regu)ations concarning the review
of tha Associate Director of SLPS do not even specify sny particuler yardstick
the Tinal determination as to whether we can make a finding of "reasonsdle
swrence®, In the absence of clear languspe 1a our regulations, requiring ws
to reach certain conclusions 17 the State and loce! governe ¢ complies with
coriain specified facters, we 90 not believe that we can be compelled te 1ssue
a "reaionadle assurance of gub'ic saiety® finding 1f there are facters mot
specifically coverad 1n NUKEG-0854 which would 10ad us to conc)ude that & redson-
able assurance of public safety dfc mot in fact exist,

Reason 4 - Thare existy at Yeast one clear piecedent for our considerstion eof
an evacustion time estimate prior to 1ssuance of a “reasonable assurence® tinding.

Discussion « On April 18, 1983, & group called Sensidle Maine Power filed &
petTtion with the KRC to close the Maine Yankee Myclear Power Plant because
sdequate avacustion routes did met exist, FEMA rexpanded by Indicating that the
evacuation time estimate (ETE) for Mafne Yenkee was not yet clearly established
because of populetion count uncertainties., In & July 23, 1954 memorandus to
Edward Jordan of NRC, FEMA Meadquarters Indicated®,,.that 1t s premature to
coment on the fmpact the ETS may have on publfc safety wnti) we have 71 ;1{zed
the time estimates,..." We later conpleted § review of the revised Maine Yonkee
ETE and concluded that public safety would mot be adversely 11{0:&.4 by the
time required to evacuate the EP2, since the particylar factya situation at

Maine Yankee enadled the State and local governments to achiave & “reasonabdle
assurance of public safety,”

The consideration of the fmpact on public safet; has been & standard part of

revier leading to & FEMA finding of *ressonsble assurance® 19 this Reglen

duse of the reyuirements of 44 CFR 350.% (b). Wa understons that tafs factar
13 a1s0 consfdered fn at Yeast some of the other regions as well, e ver; clearly
considered the fmpect of ETE times on pudlic safety as part of National FEMA policy
during the review of the Sensible Matae Power petition, We, therefore, believe
that even 1f cur regulations d1d ot clearly require consideration of factors
beyond those 1n NUREG-0654 and the XRC rules when we make & “reasonabie assurance®

11n¢1nr. our apency's estab)ishes precedents require us to Include such consiaere
ation in our decisfonmaking,

Reason 5 « As 2 matter of morma) procedurs and tactics, we should mot resch @
presature conclusfon that 1n making findings of fact oa public safety ve woyld
never consider factors which right reasonsbly affect public safety Just because

those factort are mot spaci”ically Included 1n some goidance documant or the Pules
of another agency,

Dizgursion « A time nay well arfse when this agency would want to Ynclude
some fact in our decisfomering process which was not specificelly covered by
& guidance document, We belfave tiat we shovld reach decisions based an the
facts In front of us st the time 2.~ MOt pre-judge how we will make a4 decisio.
bayond saying that we wil) foldow eur regulations,

Conclyv ilon « Tharefors, we belfave that the correct answer Lo the question of
&r Tactors such as sheitering, evacustion times, rosc network, etc, wil)




avent of an accident st Searroor 181 Yes, this review 13 now in progress and
such factors will be *nciuoes tr wur findings of fact on whether & reasonshle

'mtmc I8 ¢ ir review of the State emargency plaas te pretect the pplic 1n
[
assurance of public 5o .. . ...,

Ve have als0 prepared a somewhat longer enswer to the question!

Answer (wit Schlag) Nive @eloughlin: 1. FEMA has promulgated rules relative
te the evaluation of plars to protect the public in tha event of on accident at
s Mclear Power Plant, we will, of course, follow those rules 1n reviewing the
plans to protect the pudlic in the event of an sccident at Seadbrook,

2. The FEMA rules fndicate thet once & State submits plans to FLaA for review
and approve) the FE 4 Rentnanl (f7ice wil) conduct & review of those plans 1a
conjunction with the federal interagency kegiona! Assistance Committee (RAC),
The review of tie plans to protect the public 1n the event of an accldent at
Seadbrook 15 now underway under the superviston of the RAC Chatrman, Edward A,
Thosas, who 15 here with ma today,

The FEMA Regiona) Offfce and the RAC will use as @ basis of the reviev & two-part
test sat forth 1n 44 CFR 350,%, In s autshell the basis of reviewing and evalua-
ting the State Plan 1s:

a. Whether the plans subnitted mest the standerds of WUREG 0654, FENL REP-),
Revision 1, as well as Section 50,47 ¢f MKC's Emargency Plamning Rule (10 CFR
Parts S0 Appendix E and 70 as aended).

’. Vhathz~ the plany submitted are cetermined to *adequately protect the public
haalth e~ fety by providing reasonable assurance that #p rop iate protective
neasures cen be taken of fafie In the event of a radiologica) emergency.®

The FEMA Regions) Offfce nas alresdy receivyd axtensive input from the pudlic
tarough meetings and correspondence which will assist us 1n evaluating the work-
ability of the State plans to protect the public the event of an accident et

Seabrovk.

4, After the FEMA Regtona) Office has concluded 1ts review, 1t will forward

that review anc related documents ¢nd correspondence to the FEMA Neadquarters Office
of Matura) and Technological Hazerds which will s0)1cit comments from various
offices within FEMA as well as the Federal Agencies which comprise the Federa)
Radiologica) Preparedness Coordimting Cormittee (FKPCC) for review and Comment,
Robert Wilkerson who 18 alco here today will supervise that review, After the
Headquarters staff has reviewed a1 of this material, 1t will be wy responsibility
to detarmine 11 the State plans:

(a)re adequate to protect the pealth and safety of the public 1iving in the
vicinity of tne auclear power facility by providing reasenable assuranca
thet appropriate protactive messyres can be taken offstde 1n the avent of @
racioiogical emergency, (44 CFR 350,12 (o)1)

1f the Tinaing made by FEMA includes the reasults of an exercise of the plans, ®
view would als0 i1ncivue 2 geterwinaiion as to whether the plans:

(a're capable of L0, (L laR il (44 CFR 350,12 (b) (2)).
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, Q Therefore, the FENA review now 1n progress will encorpass all factors ressemadly

ralevant to the protectivon of the public in the event of an sccident at

Please feel free to call 1f you have quistions,

cce

M. Jose~h Flynn, Esq,, 0AC
Rober. ., Wilkarson, Technologica' Hazards
Margaret Lawless, Technological ¥~ ards

Henry G. Vickers, Regional Director

Dunfel W. Warren, 111, Deputy Regiomal Director
Kan Morak, Public Affairs Officer

Kavin Merii, Program Manager

Jack Polan, Sr, gency Management Spactalist
Larry Robertson, Emergency Management Specialist

EAThomas/R1-NT/cfr/10-16-86
cc: FDMA R.F., Subject, Chron

Seabreck ,
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Federal Dincrgency Management Agency

‘-Cormack Post OfTice and Court House
wuesuii, Massachusetts 02109

MEMORANDIM FOR: Richard W, Krimm, Assistarmt Assocliate Directer
Office of Natural arx recmolcgifc; Haza

FROM: Cwa:u A afcras, (hief MM

Natwzas an. Jechnological HazafSs Division

SUBJECT: "Reasonable Assurance"

On October 16, 1986, I sent the attached merorandum to you concermning the
concept of "reascnavle assurance”. I have little dodt that the concept will
come Up at the July 30, 1387, meeting of the Region I RAC when we ciscuss the
Sexrook Beach Issue.

Do you have any objection to my ur the comterts of the maro in briefirg
the RAC?
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Federal Emergency Management Agency
Washington, D.C. 20472

JUL 28 18-

MEMORANDUM FOR: Spence W. Perry
General Counsel

I/ Ia A
FROM: /}a_r“\lcl.oughlin
VDeputy Associate Director
State and Local Programs and Support Directorate

SUBJECT: The Concept of Reasonables Assurance

Attached are two memoranda from Edward A. Thomas, Chief of the Natural

and Technological Hazards Division, FEMA Region I, concerning the

concept of reasonable assurance in connection with FEMA's radiological
emergency preparedness (REP) program. As you know, this important concept

is basic to FEMA's responsibilities in that program. Will your office

review the concepts in the October 16, 1986 memorandum from Mr. Thomas?
Please indicate |) whether they are correct interpretations of the reasonable

assurance concept as it is to be applied in the REP program and 2) whether
they should be used in the operation of the program.

We would appreciute a written response as soon as possible, due to the
importance of the concept to the Seabrock litigation and other ongoing

situations at operating sites. If we can be of assistance, please feel
free to contact us.

Attachments
As Stated
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July 30, 1987

MEMORANDUM FOR: Dave McLaughlin
Assistant Associate Dirctor
State and Local Programs and Support

FROM: George W. Watson
Associate General Counsel

SUBJECT: Concept of Reasonable Assurance

Your memorandum of July 28, 1987 asked the General Counsel to provide a legal
analysis of Ed Thomas's October 16, 1986 memorandum on the meaning of 1
reasonable assurance finding under 44 C.F.R., Part 350. Specifically, you
have asked whether the interpretations of the reasonable assurance concep®
advanced by Mr. Thomas are correct ard whether they should be used in the
Radiological Emerergency Preparedness program., There are several arsas where
legal questions are closely allied with policy questions and I think it would
be prudent for me and members of my staff to meet with you and your staff to
discuss some important policy questions before we respond to the gquestions you
have posed.

If you assume, simply for the purposes of such a discussion, that Mr. Thomas's
interpretations of ''reasonable assurance" are supportable and that they should
be used in the REP program, then you are presented with a number of other
issues, for example:

- Was NUREG 0654/FEMA REP 1, Rev. 1 intended to cover every possible
health and safety issue related to offsite emergency response
planning?

- If "reasonable assurance'" is not synonomous with compliance with
NUREG 0654, what does it mean?

- Does '"reasonable assurance' require that there be absolutely no risk
to the public?

- If not, what level of risk is acceptable?

-~
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- If the Federal Emergency Management Agency (FEMA) takes into account
factors not enumerated in NUREG 0654, is there an objective standard
which FEMA applies?

- How iz the proponent of an emergency response plan to know what
standards the plan will be evaluated by?

- Since actious or findinys of a governmeat agjency which are arbitrary
will not ba considered valid, how does FEMA suwstantiate concerns
which go beyond NUREG 0654 or guidance docum nuts generally?

- Since emergency planning is not a long-established discipline nor an
exact science, are there clear and definite procedures for
consideration of factors not included in guidance documents?

- Wwhat procedures, such as peer review, does or should FEMA use to
ensure that its findings ¢ "e defensible?

- In evaluating emergency plans, what is the extent of FEMA's
investigation and analysis?

- Does FEMA accept without question the representations of State and
local governments or utility companies or intervenors?

- If not, then are there written procedures in place for independent
’ verification of those representations?

Another area to be considered is the range of options available to you. They
include:

- Deferring action indefinitely:;
- Deferring action until the Atomic Safety and Licansing Board in the
Shoreham matter has ruled on the meaning of "fundamental flaw" which

is likely to reflect the Board's interpretation of "reasonable
assurance;"

- Endorsing Ed Thomas's memorandum;
- Endorsing Ed Thomas's memorandum vith qualifications;

- Developing juidelines for the consideration of factors not included
in NUREG 0654.

I will appreciate it if you will call me to arrange a meeting.

tee: CF 2, GC/Perry, FLYNN, Watson
! GC: FLYNN:hjf: 7/29/87
. ! Document # 0163R
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BY MR. OLESKEY:

Q Mr. Peterson, did this series of memos ever make its
way to your desk or your attention?

A (Peterson) I guess 1'd better take a look here. 1
didn’'t think you were going to ==

MR. FLYNN: Mr. Peterson, some of your remarks may
not have been picked up by the microphone or the recording
system. So if you intend for your remarks to be part of the
record, you have to speak into the microphone.

THE WITNESS: (Peterson) I need to take a look at
all of -- there are three letters that I have here.

MR. OLESKEY: You should have four documents, sir.

THE WITNESS: (Peterson; Am I missing something?

MR. CLESKEY: Octcber 16, ‘86; July 20, ’'87; July 28,
‘87; July 30, '87.

THE WITNESS: (Peterson) It would not be fair to
represent that I have read these in detail in any way. I have
had some discussions on the reasonable assurance issue with
staff, but to say that I've read all those, no. And in that
time frame, certainly not.

BY MR. OLESKEY:

Q Mr. McLoughlin, the last thing chrcnologically that
comes out of this that I want to ask you about is this
statement by Mr. Watson back to you in the July 30 memo to the

46.

Heritage Reporting Corporatio’,
(202) 628-4888
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"1 will appreciate it if you will call me to arrange
a meeting", which appears in the context of being able to
discuss this issue.

Did that meeting ever take place?

A (McLoughlin) Mr. Oleskey, we must have had 20
meetings on this issue, and I use that number graphically
rather than specifically. We have met on this issue many, many
times, so certainly there was the meeting called in response to
this.

May I also make one other comment on this since you
have issued it, and I recognize that I need to follow your line
of questioning, but there is one concern thet I have with
respect to the documents you passed out.

My memory serves me and I just checked with Mr. Krimm
to see if he remembered the same, that it appears here that Ed
Thomas sent us a memo on October 16th that we simply didn’'t do
anything with it until July. And I want to be sure that that
is not left on the record.

My believe is, Mr. Oleskey, that there is a fifth
memo. I can’'t say for sure, but I believe there is another
memo from Mr. Krimm to the general counsel some time after the
October 16th date, in which we asked for that -- their views on
this, and my memorandum to Mr. Watson was a jogging memorandum,

if I can use that, in order to urge a response to our earlier

memo .

Heritage Reporting Corporation
(202) 628-4888
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13109
And the other thing that was happening at this point
we were working on revisions to 350 on the whole question of
reasonable assurance. So the issue of reasonable assurance was
certainly in the forefront of our concerns during this whole
period.

Q Okay. I can only tell you that as far as I can
recall, and I've just checked with Ms. Keough, our paralegal.
We haven’t had produced to us any memo from Mr. Krimm.

A (McLoughlin) Well, it could be that I am in error on
that, but I do believe that we ought to check that .  ifically
and see whether or not there was one.

Q Mr. Krimm, is there a so-called fifth memo that deals
with this issue that you offered?

A (Krimm) I believe there is, yes.

MR. OLESKEY: Joe, do you have that?

MR. FLYNN: Certainly not with me. 1’11 be glad to
check later and supply it if we find that there is one.

BY MR. OLESKEY:

Q Now, so what you’'re saying, ir. McLoughlin, to
summarize quickly is it’s a thorny issue which the agency
wrestled with for a long time, and this paper is part of that
wrestling match.

A (McLoughlin) That's correct.

Q Okay. Let me ask you some other questions now to see

how much we can sharpen the understanding of the agency'’'s view.

Heritage Reporting Corporation
(202) 628-4888
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13110
Directing you now to these regulations, 44 CFR
350.5(a) and -5(b) which both you and Mr. Peterson have
discussed in your testimony. And, again, you can see my style
is to try to summarize quickly to move things along in view of
time. If you have problems, I’ll slow it down.
In making a determination of emergency plans at FEMA,
you had these two regulations to work from 350.5(b) and -5(b),
and I'11 just refer to them as 5(a) and 5(b) if that’'s
comfortable, all right?
A (McLoughlin) That's fine. 1It’'s a single regulation

that has both parts in it.

Q Yes.
A (McLoughlin) Correct.
Q Fine. And as I understand your testimony distilling

it, the easy part of the analysis is the 5(a) analysis, or the
easier part of the analysis is the 5(a) analysis. When you
match up going to the joint guidance, that's the NUREG-0654

FEMA REP 1, Rev. 1, 212 elements, with the relevant elements of

the plan?
A (McLoughlin) Mr. Oleskey, conceptually it is the
easier one. It certainly takes a tremendous amount of energy

on the part of the RAC and others, and it’'s an important part
of the review. But conceptually, I would agree with your
characterization.

Q And the RAC sits there and have these enormous spread

Heritage Reporting Corporation
(202) 628-4888
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sheets that list every element and every aspect of the state
plans and the local plans, and they mix and match, and gquery
the state and the utility. And if it works, then the plan
begins to get more and more "A"s for adequate in those columns;
is that ==

A (McLoughlin) That's correct.

Q That 's what happens, okay.

Conceptually 350.5(b) is the part that’'s been more
difficult for the agency over the years; isn’t that right?

A (McLoughlin) That’'s correct.

Q All right. As I understand it, the process is that
the 5(a), NUREG-0€54 mix and match, to use my shorthand, comes

up from the RAC through the regional director to the national

office.

n (McLoughlin) The report --

Q Yes.,

A (McLoughlin) -~ on the pla: review does indeed do
that.

Q All right. And then under a regulation, it’'s

ultimately up to the associate director for state and local
support programs to make the call, reviewing what the RAC has
done under both 5(a) and 5(b); is that right?
A (McLoughlin) That's cor ==~
MR. FLYNN: Excuse me, which call?

MR. OLESKEY: Call as to whether the 5(a) is met, the
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plan’s adequate, and whether 5(b) is met, whether there’'s

reasonable assurance.

MR. FLYNN: Are you referring to the approval of the

plan review?

MR. OLESKEY: Yes.

THE WITNESS: (McLoughlin) Let me state what I think

happens, and I hope that -- because in that interchange I may
have lost something.
MR. OLESKEY: All right.

THE WITNESS: (McLoughlin) The RAC chairman makes

the recommendation on the agency’s position. And the regional

director can override it with cause. We can override in the
headquarter with cause. The final decision then is signed of
on by the associate director for state and local.
MR. OLESKEY: Okay.
BY MR. OLESKEY:
Q Now that happens on the 5(a) track.
A (McLoughlin) No, it happens on the combination of
the two of them.
Q All right, but the 5(a) track may get there before
the 5(b) track in some cases; isn’t that right?
A (McLoughlin) No. No, no.
Q You wouldn’t look at -- you wouldn’t look at a 5(a)
determination in isolation?

A (McLoughlin) No. No, they come in total together

Heritage Reporting Corporaticn
(202) 628-4888

as



- W

w

10
11
12
13
14
15
16
17
18
19
20

21

23
24
25

KRIMM, PETERSON, MCLOUGHLIN - CROSS 13113

part of the recommendation.

Q All right. And to get reasonable assurance, as I
understand it, under 5(b), there has to be an exercise.

A (McLoughlin) It depends on where you are in the
process. Certainly the initial activity for a plant that is
not open, that’s true that it does require a qualifying
exercise.

Q All right. So that for the associate director,
formerly, you acting now, Mr. Peterson, de jure, legally, no
reasonable assurance finding gets made by the agency until
after the RAC has finished its 5(a) review, the exercise has
been done, and all the materié comes up to Washington from the
regions for a final review and evaluation.

A (McLoughlin) The only reason I have any -- generally
speaking, I'm wanting to answer, yes. the only thing that
makes me hesitate is that you know that we got into the REP
program in the middle of the stream. That is, there were an

awful lot of opervating plans.

Q Yes.
A (McLoughlin) So there was a lot of anomalies up
front in this process. But you're describing the process as it

should exist.
Q Let me help you by saying I'm only addressing in
these questicns the situation like a Shoreham or Seabrook where

the plant has never operated and they're seeking to be
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qualified for an operating license.

A (McLoughlin) Okay.

Q And this process is going on.

A (McLoughlin) And then ynu're talking also only about
the New Hampshire side.

Q New Hampshire what?

A (McLoughlin) You're talking about only the New
Hampshire plans =--

Q Yes.

A (McLoughlin) -- portions, because the Massachusetts
plans are under a different regulation.

Q Yes,

A (McLoughlin) Or guidance document.

Q All right. And the deputy director ultimately makes
the reasonable assurance finding on the plan as a whole as

you’'ve said, n - on individual parts of the plan.

A ( McLoughlin) The associate director makes that
decision.

Q Yes.

A (McLoughlin) Yes. 11 was -- before Mr. Peterson was

there in an acting capacity, I was doing that. The deputy is
not in that chain normally.

A (Peterson) You said deputy. I think you meant to
say associate.

Q I'm sorry. Yes, I do tend to blur those in my mind.

Heritage Reporting Corporation
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A (Peterson) 1 can understand.
Q And you also said, Mr. McLoughlin, that a single
inadequacy on th2 5(a), 0654 track at the RAC doesn’t

automatically prevent a reasonable assurance finding; is that

right?
A (McLoughlin) A single -- yes, that'’s correct.
Q But you said a single plan exercise deficiency would

preclude a reasonable assurance finding.

A (McLoughlin) That’'s correct. That'’'s by definition.
Part of those are definitional terms.

Q In the 350 regulation?

A (McLoughlin) 1 believe the definitional terms fur
deficiencies and so forth is in our memorandum of understanding
rather than in the regulation. 1 could be in error on that, but
I believe that's correct.

Q All right. And by the memorandum of understanding
you're referring to two documents, are you not, a 19f" MOU
between FZMA and the NRC that was executed I believe in
January, and a 1985 counterpart?

A (McLoughlin) Yes, [ forget the exact date of the
revision, but there is a later version of it, and I'm
essentially referring to the later version,

(Continued on next page.)
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Q And the intent of the memoranda of understanding, to
the extent you understand it, is to be consistent with 350.5(a)
and 5(b)?

A (McLoughlin) That's correct.

Q So, to recapitulate quickly, the RAC, in whatever
time it takes, does the evaluation under part 5(a) using the o
0654 212 criteria, reviewing the plan documcnts -- reviewing
each of the plan elements against those elements?

A (McLoughlin) That's correct.

Q In this joint guidance from the NRC and FEMA?

A (McLoughlin) Right.

Q "Then once the exercise has been done the asscciate
director makes a determination if the plans adequately protect
the public health and safety by protecting -- by providing
reasonable assurance that adequate protective measures can be
taken offsite in the event of a radiological emergen.y," and
that’'s, I think, a pretty good quote of that part of 3(b)?

A (McLoughlin) That's where the ultimate decision is
made, yes,

Q And that ultimate decision by FEMA on the plan as a
whole, you described, as a matter of professional judgment;

isn’t that right?

A (McLoughlin) You‘re talking about 3. .= 350.5(h)?
Q Yes.
A (McLoughlin) It is a matter of professional -- I
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need to explain this just to be --

Q Sure.

Q -=- the (a) part of this which you described
accurately, if it is =-- it would be very unusual for a plan to
have all adequacies. So there are series of inadequacies.
what che judgment is, is making a decision relative to those
inadequacies in terms of whether or not in their totality or

individually there are any that would preclude us from making a

decision on positive -- a positive finding nf reasonable
assurance.
Q All right. Mr. Peterson, now that you’'ve been in the

hot seat for a few months, does that accord with your
understanding of the agency’'s view on that matter?

A (Peterson) I believe that I have no problem with how
Mr. McLoughlin has responded to your questions at this time.

0 And why don‘t I just suggest that if we get to a
point where you do, you speak up and make it clear what it is.

A (Peterson) I beg your parsdon?

Q Why doen’t 1 just say, if we get to a point where you

do have some problem with what he says, would you speak up and

tell me?
A (Peterson) 1I'll do my best to do that.
Q Okay. Mr. McLoughlin, are you saying that if the RAC

process ultimately finds with respect to the 212 elements in

NUREG-0654 everything is adequate, that there’'s no professional
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judgment to be exercised by the associate director in making

the reasonable assurance determination? ‘
A (McLoughlin) That the professional judgment, in

effect, was applied two places. First of all, in the

development of 0654, NUREG-0654, in its certainly development;

and in the professional application of the review of the plan

against those elements. So I don’'t want to agree to the fact

that there was no professional judgment. But given the fact

that all of the elements, 212 elements are professionally

judged to be adequate, then clearly our response under (b)

would be that -- a reasonable assurance finding.

Q That is, it would be automatic in that situation?
A (McLoughlin) That's correct.
Q And the professional judgment component would have

been, in a sense, delegated down to the RAC because there would
be nothing left to operate at the national level?
A {McLoughlin) No.

MR. FLYNN: That is not a fair characterization of
the witness’'s testimony.

MR. OLESKEY: Well, he will tell me that it isn’t.
He's a very good witness, in my judgment.

THE WITNESS: (McLoughlin) The -~ both of those
judgments are made in the RAC -- by the RAC chairman with the

advice and counsel of the RAC members.
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BY MR. OLESKEY:

Q When you say, both ==

A (McLoughlin) Botnh the (a) judgment, whizh is their
start, and the (b) judgment. The totality of that judgment
combined is made by the RAC chairman as the first sequence in
our event.

Q Well, as you understand it, is the RAC asked to make
a 5(b) judgment or is that somet).ing that's left to the RAC
chair looking at the 5(a) judgments the RAC has just made?

A (McLoughlin) Mr. Oleskay, my view is that, if we
really got down to brass tacks and mnde a technical judgment on
this, that it is the RAC chair that makes the judgment on all
nf the (a) «rd the (b) that he does -- and he has the authority
to do that. FEMA is req..ved to make that judgment.

He uses, in the process of naking that judgment, the advice and
counsel of the nther RAC members.

Q Because the reasonable assurance finding is

ultimately commitced by regulation teo FEMA and not to RAC;

correct?
A (McLoughlin) That's correct.
Q And that'’'s why you say, the overall assessment is

with the RAC chairman, not with the RAC?

A (McLoughlin) That's correct.
Q Okay.
A (Peterson) Are you saying. sir, though that that’s
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where the oversight stops?

Q I was -- the previous question was, where everything
has been found adequate at the RAC --

A (Peterson) Yes.

Q -- and the RAC chair concurs. As I understand your
testimony, Mr. McLoughlin, nothing much happens in Washington
that would be likely to reverse that?

A (McLoughlin) It is reviewed in Washington. And our
review in Washington is to try to assure there’s consistency
from region to region in our review process, because we have
peopie doing this, obviously, and the judgments can vary. So
there is an oversight review in the headquarters; and it is at
that point that if we ditfer with cause, we would override the
decisions.

Q And that is where 1 take it this notion of a clearly
understood definition of reasonable assurance consistently
applied becomes very important to you?

I3 (McLoughlin) That's correct.

JUDGE SMITH: Does the RAC give 5(b) advice?

THE WITNESS: (McLoughlin) Your Honor, my belief is
that our people in the region, the RAC chair will -~ I don't
know that they all solicit the advice specificarly with respect
to 5(b), but they do expect the RAC members to tell them
whether or not the plan is adequate in their areas of

expertise.
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And my belief is that embodied in that process is an

expectation that they would be responding to that.

BY MR. OLESKEY:

Q That  :lief is formed on your experience dealing with

the RAC chaiys from what, the 10 regions?

o (M=Loughlin)

That'’s correct.

Q Okay. You don't go to RAC meetings typically

yourself, I take it?

A (McLoughlin)

No, I do not.

Q Has it happened from time to time that the RAC chair

disagreed with the RAC’'s overall assessment?

A (McLoughlin)

In order to answer, yes, to that

question I should have in my mind, I would think, two or three

examples of that because that probably would be your next

question.

I cannot think of a specific time at which the RAC

chair differed necessarily with the panel. But it would be,

and I'm speculating -- clearly speculating, I just cannot

imagine as many plans as we've reviewed that we have not had

significant differences between the RAC chair and individual

agency representation.

Q And in that case,

in terms of your review in

Washington, you look for guidance in exercising professional

judgment at the associate director level, heavily to what the

RAC chair and the regional administrator have said in reviewing
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1 the RAC’s advice; isn’t that right?

2 A (McLoughlin) That'’s correct.
4 MR. FLYNN: Excuse me, Mr. Oleskey, you invited Mr.

|
3 Q That ‘s why those people are there working for FEMA?
5 Peterson to add anything and he started to about two questions

6 ago and you were intent on Mr. McLoughlin, and I don’t think

7 you noticed that he wanted -~

8 MR. OLESKEY: I did -- my intensity carried away.
9 BY MR. OLESKEY:

10 Q Mr. Peterson, would you =--

11 A (Peterson) 1 was just -- and if this is not

12 appropriate, please let me know, I know you will. But in the
13 March sth discussion the question as to whether the RAC chair
14 had ever been overruled -- not overruled, but had had a

15 preponderance of individuals on the RAC who did not agree with

16 the conclusion of the RAC chair was brought up, and the
17 gquestion of whether headquarters had overruled a RAC chair

18 before was brought up. And I believe it was Mi. Wingo that

19 responded to both -- to that and said, that there had been

20 cases where that had happened previously, specifically related

21 to headquarters overruling; and he gave a couple of examples,

22 and I can’'t give you those examples off the top of my head.

23 But I remember there was that kind of a conversation.

24 Q The examples where -- were in instanceg where the RAC

25 chair’s and regional administrator’s recommendation had been
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‘ 1 overruled by headquarters?
2 A (Peterson) Where headquarters certainly had
3 overruled the RAC chair, that had happened in the past and he
R cited a couple of examples, I'm sure, and I can’t give you
5 plant-specific, I'm sorry.
6 Q Either of you other gentlemen have anything to add on
7 that? Mr. Krimm?
8 A (Krimm) Yes. There's two things 1'd like to make.
9 Yes, I am familiar, if you want examples I can give them.
10 Q Sure.
11 A (Krimm) Secondly, I think it’s very important to add
12 in there that in the 350 approval process that before it's
13 signed off by the associate director it alsc goes to the

. 14 members of the Federal Radiological Preparedness Coordinating
15 Committee, again, for their consistency to check and make suvre
16 that, you know, give an example, that EF 3 interest are viewed
17 and if they have any concerns, you know, with the finding.
18 And then it comes back to FEMA and then it’s sent to
19 the associate director.
20 Q That committee you're referring to consists of: FEMA;

21 the NRC; and eight other rederal agencies; is that right?

22 A (Krimm) That's correct. Well, with the NRC it would

23 be seven other agencies.

24 Q Oh, there are something like 17 agencies in all?

5 A (Krimm) Yes. Well, Department of Defense is only
. Heritage Reporting Corporation
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. 1 occasionally involved. For example, at San Onofre, Camp
2 Pendleton would be Department of Defense facility, and there
3 are a few others; and so they do comment from time to time.
Q Al. right. Mr., McLoughlin, do you have something to
add?

L RS

A (McLoughlin) Mr. Oleskey, I understood your first

i question tc be whether or not I was aware of instances in which
8 the RAC chair had differed, within the region, with the
9 agencies.
10 Q Yes.
11 A (McLoughlin) If yocu had gone the ne.t step about
12 wh2ther or not thre headquarters had differed with the RAC
13 chair, then I am aware of some instances of that. But -- so
' 14 there’'s a distinction in my mind about the specific issue that
15 you had raised.
16 Q That'e why 1 asked Mr. Peterson.
17 Mr. Krimm, were you saying that the examples you’'re
18 familiar with are where tne RAC chair ciffered with one or moce
19 agencies in the RAC?
20 A (Krimm) No, my examples were where the -- I thought
21 you were asking akout, is where heudquarters had overruled
22 either the RAC chair or the regiona: director.
23 Q And are there instances where the headquarters
24 overruled either one nf those subordinate personnel where they

25 had determined that they did not believe the plant provided
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reasorable assurance or was adequate?

A (Krimm) The one example I’'m going to give you is a
case where the RAC chair thought there were deficiencies in the
plan; the regional director overruled them. And when we
ceviewed it in Washington, and this was an interim finding, so
1 was the one that was involved with it, I sided with the RAC
chair and went back to the regional director and I had the
assiocjate director at that time, Lee Thomas, overrule the
regional director.

MR, FLYNN: Excuse me. Mr. Oleskey.

MR. OLESKEY: Yeu.

MR. FLYNN: I wish to make a suggestion. Mr. Krimm
has just referred to an ’'aterim finding and that is a term of
art, and I would invite you to develop that. I'm not insistiny
on it.

BY MR. OLESKEY:

Q Do you want to quickly parse for us the distinction
between interim finding, with which you're involved and A more
final ultimate finding with which I underst 1 the associate

director, Mr. Peterson, now is involved?

A (Krimm) Under the memorandum of understanding from
t. N a1 Renulatory Commission they will ask us to give fhem
ar - cim €1 . on the adequacy of plans, either the plans
A gh exercise of those plans. This is no. a
iy | In other words, the government or the
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state has not made a request to FEMA at this point for a 350
finding; this is an interim process.

Q And the value or objective of such interim finding is
what?

A (Krimm) Ié to make sure that the operating -- that
there is offsite preparedness at operating plants that have not
-- where the state does not request a 350 finding.

Q Okay .

JUDGE HARBOUR: Before we leave this. are there
plants operating today that have receivea only interim
findings, but have not received final FEMA review?

THE WITNESS: (Krimm) Yes,

JUDGE HAARBOUR: Thank you.

MR. OLESKEY: 1Is =-

MR. TURK: May 1 just ask o1 clarification. Mr.
Krimm indicated this was with respect to operating plants.

[t's my understanding it also applies to plants which are
seeking a license.

THE WITNESS: (Krimm) Yes.

BY MR. OLESKEY:

Q Has the NRC or New Hampshire asked you -~ strike
.hat., 1s the Nev Hampshire plan now on the formal 350.5(a) and
(b) track?

A (Krimm) Yes.

Q It's not on th: interim track?
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A (Krimm) No, it’s on their formal 350.

Q And has peen on the formal track for several years;
isn‘t that richt, Mr. Krimm?

A (Krimm; Yes.

Q From time to time, is it fair to say, the NRC has
asked FEMA during this time, can you now make a positive
finding with respect to the plan aspucts?

A (Krimm) They have written to us to request exercise
of tne plans. NRC doesrn’t ask -- they ask us to make a
finding, they don’t ask us to make a positive finding.

Q I understand that.

A (Krimm) And I'm trying to think of when they have
written us. I think on one or two occasions to.review -=- well,
actually to exercise the plan, but (hey 4o not ask us to make a
positive finding; they ask us to make a finding.

e Well, the only way that the NRC gets to make its ovn
finding of reasonable assura:ce is after FEMA has done it under
the regulations of both agencies and che MOU; isn’t that right?

MR. TURK: Well, I'm going to object if ynu're asking
for an interpretation of NRC reguletions.

MR. OLESKEY: I'm asking for the man’'s understanding.

BY MR. OLESKEY:

Q Mr. McLoughlin, you're shaking your head, so I must
ha.2 misstated something; would you clarity it?

A (McLoughlin) Well, my understanding is that clearly
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the NRC today has the authority to license the plant with or
without a finding from FEMA. They do not need FEMA in the
process in order to license the facility. That's -~ we -~ they
have asked us to participate in that; we are doing that. But
our part of it is not required.

Q Okay. But the NRC, when it asks you for a finding
doesn’'t want a negative finding, that doesn’'t get the plant
licensing process anywhere; isn’'t that right?

A (McLoughlin) Well, my ur“erstanding is that the NRC,
the NRC -- I'm wanting to say in answer to that, “hat the NRC's
job is to, as I understand it, ic not to license plants, it is
to assure that there is safety involved in this, and if all of
those things are met, then to grant a license. I'm just
reluctant to agree too quickly to trat statement.

Q I'm just saying that as between licensing and
unlicensing, the NRC is not in the business of putting
everybody through all this, so that all the criteria in that,
there's no license?

MR. TURK: I'm ==

MR. FLYNN: I don’'t understand that questicn,

JUDGE SMITH: We're running short on time. And the
value of their view of what ‘he NRC does is slight.

MR. TURK: Your Honnv, if that's going to stand as
cestimony I'm go.ng to have problems with that. That's crack

that we don’'t need from the questioner,.
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JUDGE SMITH: Go ahead.
MR. OLESKEY: Thank you.
BY MR. OLESKEY:

Q Mr. Krimm, just to pin down the last question I asked
you, isn’'t it fair to say that over the last several years from
time to time that NRC has asked your staff or you with respect
to the New Hampshire plan, are you ready to make a finding with
respect to the plan adequacy, understanding =--

A Krimm, It’s correct to say that they have from time
to time askad us when we will be ready to make a finding.

Q Right. And you've said in each instance, I take it,
the RAC process isn’'t complete and we haven't had an exe.cise?

A (Krirm) That would be coriect. Or there were
questions on the plan review, things like thatl.

{Continued on next page.)
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Q Mr. McLoughlin, going back to the RAC process aid
thie 350.5(a) and -(b) analysis, you’'ve said a couple of times
now that generally all plans have some inadequacies, right?

A (McLoughlin) Yes.

Q So it’s then an issue i:n the first instance for the
regional RAC chair and the regional administrator to decide how
many inadequacies are tolerable to the agency in making the
reasonable assurance finding; isn’t that right?

A (McLoughlin) It’'s not so much collectively. It may
be collectively, but mrre appropriately it is individually and
what they are.

For example, it would be one thing not to have an
alert notification system. 1It’'s an entirely different thing
not to have -- let me not give another example. I’'m reluctant
to give an example when I don’t have to,

Q But what you &are saying, then, is that you look to
the RAC chair and the regional administrator following the RAC
process completion in the first instance to exercise their
professional judgment about the nature and quality of the
inadequacies that remain in the plan.

A (McLoughlin) That's correct.

JUDGE SMITH: You know, your line here is veally, and
I'm not being sarcastic, is really quite ! s_-uctive, F t you
don’‘t have much time, and its relevance t. :.ne purpose of this

panel being here is becoming more and more remote,
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MR. OLESKEY: I'm not going to have people, as I

understand it, Your Honor, vho can explain the workings of the
agency as they reflect the application of these regulations and
guidance after this.

JUDGE SMITH: I know., It's unfortunate that there is
no more time, but they were here for a different purpose, and
Ms. Weiss has her requirements, a.ud Mr. Brock has his
requirements, and there are other parties who -=-

MR. OLESKEY: 1I'm going to be through by 11:00 no
matter whot, so if you’ll bear with me.

JUDGE SMITH: Okay.

MR. OLESKEY: Ms. Weiss understand my timing ~-

JUDGE SMITH: But you understand what we're dealing

with,

MR. OLESKEY: -~ and Mr., Brock understands my timing
and -

JUDGE SMITH: 1t’'s your choice of priorities. And
actually I wish we had more time because I would -- I'd like to

hear it, but we don't,.
Let’'s take a mid-morning breal!.. Seven minutes.
It's not your time.
MR. OLYSKEY: All right, thank you.
(Whereupon, a recess was taken.)

JUDGE SMITH: Proceed, Mr., Oleskey.
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BY MR. OLESKEY:

Q Mr. McLoughlin, I’'ll try to summarize an aspect of
this discussion so I can move to my last -- my last point.

As 1 understand it, you have said that there is
professional judgment involved all the way along the line in
this process, this professional judgment of each individual
constituent agency in the RAC forming the opinion of that
person whether or not these 212 elements are met by nach aspect
of the plan, right?

A (McLoughlin) Yes,

Q Then the RAC chair and the regional administrator
have to apply their professional judgment, reviewing and
assessing what the RAC has done in making those determinations?

A (McLoughlin) Yes.

Q And then in Washington various steps you’'ve described
go on involving the exercise of professional judgment.

A (McLoughlin) That's correct.

Q And other than in the guidance of 0654 and in
regulations, your Regulation 350.5(a) and (b), ther: are no
other fixed standards for all those people to uce in applying
their professional judgment?

A (McLuughlin) Well, let me add to that, because I'm
not willing to gquite agree with that statenent.

Q All rigu.t,

X (McLoughlin) We have a series of, kind of a
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hierarchy of documents that we use to try to provide guidance.
There certainly is the regulation, the 350 regulation. There
is the NUREG-0654, which is jointly published by the NRC and
FEMA. Then we have a series of guidance memorandums that are a
way that satisfies essentially our criteria.

It is aot tha2 only way that it can, but people ask
us, you know, from the technical assistance standpoint
frequently, what it is that would satisfy, and our guidance
memorandum are a way to say thic is a way to do it. It is not
to suggest that it is the only way.

Q All right. With respect to the matching of any
element in NUREG-0654 with any aspect of a plan, there is
nothing out there that says to you in Washington, if this
element standing alone is inadequate, then the plan shouldn’t
be approved by FEMA; isn‘t that right?

A (McLoughlin) That's correct. There is no -- it is a
matter of professional judgment in Part (b).

Q There is neither a gualitative nor a quantitative
standard to be ' sed there,.

A (McLoughlin) That's correct.

A (Peterson) Would you rephrase that -- would you give
that gquestion to me again because i wasn't sure --

Q There's neither a gualitative nor guantitative
standard in Part S(b) to be applied in determining whather

reasonable assurance has beer found by FEMA.
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A (Peterson) Are you saying by that that you can
exclude the elements in 0654 and 350.5(a)?
0 No, i'm simply saying --
A (Peterson) That you ==~
Q -- there's no magic number that gets a plan through
in terms of adequacieg, and no magic number that disqualifies

it from approval in terms of inadequacies.

A (Peterson) Ever if you had a 100 percent magic
number?

Q Well, there isn’'t any such number as I understend it.

A (Peterson) Well, I think that you're saying there is

no magic number. If there is concurrence, there’'s 100 percen®
concurrence that all the elements have been met, are you saying
then that there’'s nothing =-=-

Q wall, even if all of the elements were met, I take it
from what’'s been said this morning it’'s possible that the
regional administracor, the RAC chairman, or ycu in Washington

might decide that the plan was not adequate.

A (McLoughlin) No, no. No, I'm sorry if I gave that
impression.

A (Peterson) I'm sorry.

Q Excuse me.

A (Peterson) No, 1 was going to say in place, I do not

want it to be left on the record to assume that all -- if all

of 0654, 350.5(a) were met, I believe at that point ir time wo
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have met the reasonable assurance aspect of appropriate
protective measures being taken.

Q As you think that not only is the plan adeguate, but
thare’'s reasonable assurance, Mr. Peterson, once the match-up
is made if it’'s 100 percent.

A (Peterson) One hundred percent.

Q But if it’'s not 100 percent, there is no guidance as
to any percentage or number that would allow a reasonable
assurance finding: isn’t that right?

A (Peterson) 1 would concur with that.

Q All right.

A (Peterson) I didn’'t mean to inteirrupt you, Mr.
McLoughlin.,
A No.

Q And what FEMA said here with respect to the --

MR. FLYNN: Mr. Clieskey, this is important.

Mr. McLoughlin just said in response to a comment
from Mr. Peterson "no", And I don’'t want the record to be
interpreted to mean that he was responding "no" to your
question, because I don’'t think that was his iantention.

MR. OLESKEY: 1 thought he said he concurred Mr.
Peterson.

THE WITNESS: (McLoughlin) Mr. Oleskey, maybe I
didn’'t articulate it carefully enough before, but I thought

that I was saying exactly what Mr. Peterson had said, and that
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is, if (a) is okay, then (b) has to be okay, all of them are
okay.

MR. DIGNAN: That's what he said.
BY MR. OLESKEY:
Q And what's happened here with respect to the beach
population is that the agency has now said that these two

elements, J-9 and J-10-M, are met, right?

A (McLoughlin) That's correct.

Q It hasn’'t made a determination of reascnable
assurance,

A (McLoughlin) Because there are outstanding exercise

deficiencies and outstanding plan deficiencies.

Q Right.

A {McLoughlin) Yes.

Q hrd at some point the professional judgment of the
agency up throngh the line will he exercised with respect to
those matters.

A (McLoughlin) Yes.

Q Now concluding line, I hope, briefly.

Mr. McLoughlin and Mr. Peterson, you're aware that
FEMA got into the business of assessing offsite emergency plans
because of a Presidential Executive Order of December 1973,
correct?

A (McLoughlin) You're raying specifically that it’'s an

executive order?
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Q That began your involvement as an agency in assessing
the adequacy of offsite radiclogical emergency plans.

A (McLoughlin) The date that you make reference is
right. 1I'm reluctant to agree to that as an executive order.
And to be honest about it, I should know that and I don’'t deny
that, but I'm reluctant to do it because I don't specifically
recall that.

MR. FLYNN: Do you have a document?
MR. OLESKEY: Yes.
BY MR. OLESKEY:

Q Let me show you a document entitled Administration of
Jimmy Carter, 1979, President’s Commissién on the Accident at
Three Mile Island, Remarks Announcing Actions in Fesponse to
the Commission’'s Report, December 1979.

A (McLoughlin) 1If that’'s the one that you showed me
this morning.

Q Yes, it is.

A (McLoughlin) Yes, it's -- yes. 1'm aware of this
document but, Mr. Oleskey, this is not an executive order was
my only concern in terms of --

Q It's a statement of what the President was doing,
apparently contemporancously with this December 7 announcement;
i8 that right?

A (McLoughlin) That's correct. It's essentially when

we received our mission.
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A (Peterson) I haven’'t seen this before. Ycu used my
name in the question.

Q Yes, 1 did, Mr. Peterson,

And from that time on FEMA's been in this business,
had this responsibility of assessing these offsite emergency
radiological preparedness plans, response plans.

A (McLoughlin) That's correct.

Q And to carry out the commission that the President
gave you in late '79, there are these two memoranda of
understanding that you described earlier; early in 1980 and
then in 1985, correct?

A (McLoughlin) That's correct,

Q And, Mr. Peterson, you're aware of those?

You have to say yes or no. It doesn’'t register.

A (Peterson) Okay. Could you rephrase the question?
I'm sorry, 1 was looking at my notes.

Q And you're aware of those two memorand. of
understanding between your agency and the NRC dated 1980 aud
1985,

A (Peterson) The 1985 one, I am familiar with. I have
not read the previous one.

Q All right. Mr. McLoughlin, just to move us along, is
it fair to say that those two memoranda lay out the agency'’s
understanding of their relationship in evaluating onsite and

offsite plans at nuclear facilities?
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A (McLoughlin) That's correct.

Q And some mechanisms for coordination.

A (McLoughlin) frhat's correct.

Q And both make = ~lear that the lead in assessing
offsite plans goes to FEM nd the lead for coordinating

onsite plans goes tc the NRC?

A (McLoughlin) I believe those are the words that are
included in there, Mr. Oleskey.

Given the -- my previous concept -- comments ‘hat we
certainly know that thz: NRC has the authority tu issues
licenses even withnut us.

Q Yes. And. Mr. Peterson, you're comfortable with the
general summary that has just been given?

A (Peterson) I would be comfortable with the general
summary that has been given., I think there have been some
rulings by the Commission that may give some specific --
specifics to how we might address that lead role since -- you
now, since '85.

Q Are you saying that the Commission has made rulings
that have altered the memorandum of understanding?

A (Peterson) I don’t think they've altered the
memorandum cof understanding, hut I think we have an obligation
to take into account the Commission's rulings on how we might
approach our lead roie.

Q That would be the Commission’'s view of -« from it's
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side -~

A (Peterson) Well, CLI-86-13 is obviously something
that we would look at in our mission.

Q That'’'s the Shoreham decision?

A (Peterson) That’'s the emergency planning
requirements ¢o not require an adequate plan achieve a preset
minimum dose, et cetera.

2 That’'s the Shoreham decision from the summer of 19867

I (Peterson) Yes.

Q Okay. But with the qualification that you think that
the Commission may have said something from time to time that
bears -~

A (Peterson) Yes,

Q -- these memoranda, your general understanding would

be what Mr. Peterson's is 6 Mr. McLoughlin?

A (McLoughlin) Yes.

A (Peterson; Yes, that's correct.

n Okay .

A (McLoughlin) That's correct,

Q Now, Mr. Peterson, you have testified, I believe,

there's nothing in the NRC regulations that preclude sheltering
as part of a range of protective act.ions to protect the beach
population; is that right?

MR. TURK: May 1 hear that question again?

MR. OLESKEY: Certainly.
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BY MR. OLESKEY:

Q Mr. Peterson, you have testified there’'s nothing in
your understanding in the NRC rcculations that precludes
sheltering as a part of a range of protective zctions to
protect the beach population; isn’t that right?

A (Peterson) I would concur with that.

Q All right., And it’'s certainly clear there’'s nothing
in FEMA regulations which preclude it either.

A (Peterson) I concur with that.

Q And the MOUs, as you’'ve both just clarified, these
memoranda clearly give FEMA the lead in assessirg the adequacy
of offsite emergency preparedness, correct?

A (Peterson) That's correct.

Q So if FEMA believes in reaching its u.timate
determination of reascnable assurance in connection with the
New Hampshire plan or any plan that sh:ltering was required, in
its prefessional judgment to protect the transient beach
population, there's nothing in the regulations of either agency
that would preclude that kind of determination; isin’'t that
right?

MK. TURK: Well, excuse me. That’'s a different
question, Mr. Oleskey.

MR. FLYNN: 1 also submit that this is legal --

MR. DIGNAN: 1 also obiect on the ground that it

calls for a flat legal conclusion which is -- and the legal
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conclusion is ultimately a question for this Board if, as and
when the facts lead to its being Jecided.

MR. FLYNN: That was -~

MR. DIGNAN: That's a flat legal guestion.

MR. OLESKEY: I'm only asking for trheir understanding
of the agency’'s view of this issue about which much has be«a
made in the testimony before I examined this morning.

MR. FLYNN: I join in Mr. Dignan’'s objection.

MR. DIGNAN: 1f he wants to ask him is it his
understanding of his own agency'’'s regulations and does he
operate on that, that may be one thing. But the guestion
that's before him now is to ask him for a flat legal opinion on
two agencies regulations, one of which he doesn’'t work for, and
that it a no=no, in my judgment.

MR. OLESKEY: Well, he's -- the witnesses have
testified that because of a letter from Sherwin Turk they’'ve
taken a position in this case that threy otherwise wouldn't
have. That letter --

JUDGE SMITH: The ruling that we made consistently
throughout on this issue, and 1 might need the question read
back, is that where -- you can inguire into how agencies
implcment or use or react to regulations, what their practice
is with respect to regulations even though you may not be able
to ask a legal advice of these people, and that's what I

understood the guestion to be. But it wasn't cast that way.
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It was cast almost purely as a legal question; not what their
program understanaing of the regulation was.

MR. OLES¥EY: All right, let me recast it, Your
Honor.

MR. TURK: 1'd like to note also, Y ,ur Fonor, that
the testimony of these witnesses has never been that but for my
letter they would have gone a different way. They have
indicated that they already had come to a conclusion that
sheltering was not the right way to go at the beaches, and they
simply wanted a letter confirming that sheltering is not
required under NRC regulations.

MR. FLYNN: 1T don’'t accept =--

MR. OLESKEY: All right, the record -- that record
will speuk -~

MR. TURK: Th.t was already their understanding.

MR. FLYNN: 1 do rot accept Mr. Turk's
characterization of their testimony. However, I agree with the
obje~tions that .. ve been made, and I support them.

MR. OLESKEY: Let me recast it in light of this
colloqguy.

BY MR. OLESKEY:

Q Mr. Peterson, if FEMA concludes in carrying out its
own responsibilities in overseeino emergency plans that to make
an ultimate determination of r2asoiable assurance with respect

to the dew Hampshire plan or any plan that sheltering is
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required in FEMA's professional judgment to protect the beach
population, there's notiin, in your regulations which preclude
or bar such a requiremen: or i1inding, is there?

MR. FLYNN: This is a hypothetical question. This is
not based on their testimony, right?

MR. OLESKLY: Well, they haven't reached the
reasonable assurance stage, so it couidn’'t be based on their
testimony.

MR. FLYNN: Nor have they ever said sheltering was
required.

MR, DIGNAN: I'm still ~--

MR. OLESKEY: well, my question is stiil clear
enough.

MR, DIGNAN: Yeah, I'm still going to object to it in
that form, Your Honor. If he wants to put the words in "is it
your understanding of your regulations", I will recede. But he
refuses to do that. He keeps asking him for the flat legal
opinion, and he can’'t even do that with FEMA's regulations,
never mind NRC's.

1f he wants to ask of them as they sit there what's
their understanding tcday of the regulations, I'm not sure it's
relevant to anything, but I’'m not going to squawk on that. But
they're asking a flat legal opinion.

JUDGE SMITH: These guys implement that regulation.

MR. DIGNAN: So what?
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JUDGE SMITH: Well, they’'re entitled -- we have this
argument many times. They are entitled to testify as to their
program -- their program use of that regulation and their
program implementation of it, and it’'s just a quibble as to
whether they have an interpretation of it or not.

MR. DIGNAN: 1t’'s not a quibble, Your Honor, because
of the form of the guestion. The question is -~ the form of
this question that's sitting before that witness is there’'s
nothing in your regulations that say that. Now that asks for a
ilat legal opinion.

It’s not a question, do you interpret them as =such.
It is not a question, do you implement them as such which I
haven’'t objected to., It’s the form of this question which
calls for a flat legal opinion.

JUDGE SMITH: We have understood from the very
beginning that these gentlemen are not lawyers; that they are
managers. Their use of their own regulation and their comments
on it has always been understood by the Board to be in that
sense.

MR. DIGNAN: Your Honor, I know that's the way you
understand it, but the judge in the Court of Appeais may not,
and that's my problem. 1It's a record objection, and I think
it «-

JUDGE SMITH: Look, if the judge in the Court of

Appeals does not understand that these guys are not lawyers and
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what is happening, then our system of justice is going to
be -- that's a big problem.
MR. DIGNAN: No,
JUDGE SMITH: 1 mean, that'’'s worse than the problem
that you have today.
MR. DIGNAN: No, they may say to me, you've got a
record statement in there, Mr. Dignan, and a request for a
finding that was turned down when the agency gav~ its legal
opinion on the record as to what its regulations meant, and
1've got to deal with that.
MR. TURK: Your Honor.
MR. FLYNN: I have a different objection, Your Honor.
MR. OLESKEY: Let me try to cut through this because
it’'s my time again. I'm only asking for your ==
MR. FLYNN: 1Is the guestion withdrawn? 1Is the
guestion withdrawn?
MR. OLESKEY: No.
MR. FLYNN: Then I have a different objection.
MR. OLESKEY: Let me just clarify it, Mr. Flynn, and
maybe we can get through this, because Judge Emith and I, I
think, have a common understanding.
BY MR. OLESKEY!
Q Gentlemen, 1'm asking for your understanding of your
regs when I ask this guestion, okay?

MR. FLYNN: There's an objection pending.

Heritage Reporting Corporation
(202) 628-4888



a3 U e W N

11
12
13

1
A

15
16
17
18
19
20
21

23
24
25

KRIMM, PETERSON, MCLOUGHLIN - CROSS 13147
JUDGE SMITH: Wait, he’'s just modified the question.
Now ==

BY MR. OLESKEY:

Q I know you're not lawyers. I know you're not judges.
1'm asking for your understanding as people who carry out a
program in your agency. That's the context of the question.

Mr. Peterson, are you with me?

A (Peterson) 1 have =--

MR. FLYNN: I have an objection.

JUDGE SMITH: Now wait a minute. He has an
abjection.

MR. FLYNN: The objection is there’'s a premise in the
guestion which hasn't been established on the record. 2nd the
premise is that FEMA finds i its professional judgment that
sheltering is required, and it is not the testimony of the
witnesses and they’'re being asked to accept the premise. And I
want it clear it's really two gquestions.

One is, do they accept the p.emise; and then, two, if
they do, do they agyee to the conclusicn that Mr. Oleskey has
put to them,

MR. OLESKEY: Every time the question’s had an "if’
in it. That suggests a conditional. If some day you
determine, then why. It’'s a common form of gquestion to suggest
a future event. 1 agree they haven't reached that. That's why

1 phrased the question thes: way so 1 wouldn’'t have this
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objection.

May I put the question again?

MR. TURK: Your Honcr, 1 have a problem with the way
the question is being posed, and I think it goes to the form.
It's a double negative that Mr. Oleskey is asking. He’'s asking
isn’t true that there’s nothing in the regulations that
precludes a finding if you are to say that shelter is required.

Well, actually it’s irrelevant whether there's
nothing in the regulations that precludes it. The question is,
do the regulations contemplate that you should use that kind of
a concept in reaching your determination. Mr., Oleskey’s
guestion is not going to prove anything. 1It’'s only going to
come back to us with an attempt to state the positive of these
two negatives.

I don't know if I'm making myself clear, but the
point of the question seems to be that because -- assume he's
right that there's nothing in the regulations that specifically
precludes consideration of sheltering.

Well, does that mean that sheltering should be
considered? Or is that something that’'s beyond the scope of
the regulations?

There is nothing in the regulaticns that says you
can't drink milk on Tuesday. Does that mean that thersfore
FEMA should require plants to offer milk to their employees on

Tuesday?
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MR. OLESKEY: That'’'s argument and possibly redirect.
I'd like to ask my question and conclude my examination.
MR. TURK: For purposes of a clear record, Your
Honor, I object to the question on that basis.
(Board confer.)

(Continued on next page.)
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t/. 1 JUDGE SMITH: Would you restate the question and
2 make sure we understand it.
3 MR. OLESKEY: Yes. Understanding the context that

?
we've established.

5 JUDGE SMITH: Yes.

6 BY MR. OLESKEY:

7 Q The question was, Mr. Peterson, if FEMA essentially
8 -- ultimately yourself -- concluded in carrying out your

9 responsibilities =--

10 JUDGE SMITH: 1If FEMA were to conclude?
11 MR. OLESKEY: Yes.
12 BY MR. OLEf "EY:
. 13 Q -- that to make a determination of reasonable

14 assurance in connection with the New Hampshire plan,

15 specifically, that sheltering was required, then tnere’'s

1€ nothing in your agency’'s regulations that would preclude such a
17 finding and determination; is there?

18 MR. TURK: Your Honor ==

19 MR. DIGNAN: Objection, for the same reason I gave
20 before, he refuses to rephrase it correctly.

21 MR. FLYNN: 1It‘s the same guesiion.

22 MR. OLESKEY: I have tr differ with the notion,

23 because I don’'t phrase it the way somebody insists, it’s not
24 phrased correctly.

25 MR. DIGNAN: No, Mr. Oleskey, it’'s because you've
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been saying I'm chewing up your time, and I'm going to continue
to chew it up as long as you hold to that form.

MR. TURK: Your Honor, what Mr. Oleskey --

JUDGE SMITH: Would you read Mr. Oleskey’s question
back again.

(Whereupon, the court reporter read back the Mr.
Oleskey's question.)

MR. OLESKEY: The part that was left out was, 1 had
reiterated the context is, you're not lawyers, I‘m asking you
to give me your understanding of your agency'’'s regulation and
rule.

JUDGE SMITH: 1It’'s -- the question -- do you
understand the question? I don’t understand the question.

THE WITNESS: (Peterson) 1 guess I don’'t understand
the nuances here and I'm, you know, I'm here to try to respond,
but I'd like to kinow what I'm suppose to respond to
specifically.

JUDGE SMITH: I don’t understand the essential logic
of the question. There seems to be -- it’'s either a truism or
a non sequitur.

MR. OLESKEY: Well, I hope it’'s a truism. And the
conclusion of my line which I began about 12 minutes ago, this
gquestion, and once I get the answer that I think --

JUDGE SMITH: How could FEMA make a finding -- how

could FEMA ever make a finding that sheltering is required?
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MR. OLESKEY: The premise is that, if there’s to be
reasonable assurance found or determined there has to be
sheltering.

JUDGE SMITH: How could FEMA ever find that to make a
finding of reasonable assurance sheltering is required when
their regulation would preclude such a finding.?

MR. OLESKEY: 1It’'s the last part that I've confused
you on, Judge Smith. The last part is, if you made -- if you
wanted to make a finding that sheltering was required in order
to determine that there was reasonable assurance =--

JUDGE SMITH: That’'s under (b).

MR. OLESKEY: There’'s nothing in your regulations.

JUDGE SMITH: Under (a).

MR. OLESKEY: Or (b).

JUDGE SMITH: Or (b).

MR. OLESKEY: Or anywhere else that would preclude
you from such a determination under your own rules.

JUDGE SMITH: Do you understand that question?

MR. TURK: Your Honor, may I express my objection on
it? The problem is, I think, a misconception on Mr. Oleskey's
part as to how regulatory bodies work. If a -=z2gulation
requires something, it requires it. If there’s no regulation
with respect tc a certain matter, then our agency cannot
arbitrarily and capriciously go out and start requicing things

that aren’'t already contemplated in the regulation.
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The question from Mr. Oleskey should be, to be fair,
do your regulations contemplate or require that sheltering, for
some situations, should be required such as the beach
situations. That’s a question he doesn’t want to ask because
he wants to expand the scope of the regulations to include
something more than is there already.

JUDGE SMITH: I think your basic problem is that the
witnesses are having difficulty with your question, not to
mention me.

MR. OLESKEY: Well, let me -- I'm not sure that’'s so
with this explanation. I thought 10 minutes ago =--

JUDGE SMITH: Well, let’s find out.

MR. OLESKEY: -- [ was going to get an answer very
easily.

MR. FLYNN: I'm willing to put the question to the
witnesses as to whether they understand it. But I also wish it
to be noted that I still have the same objections which I
articnlated earlier.

MR. OLESKEY: Fine.

JUDGE SMITH: What is that objection again?

MR. FLYNN: There were two objections: one is that
it calls for legal conclusions.

JUDGE SMITH: Forget that one; we're over that one.

MR. FLYNN: The other objection is that the witnesses

are being asked to accept a premise, namely, that they might
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require sheltering.

JUDGE SMITH: Yes, well =--

MR. FLYNN: That hasn’'t been established in their
testimony.

JUDGE SMITH: That'’'s right. Everybody understands
that.

THE WITNESS: (Peterson) Are you asking me, does our
regulations prohibit the consideration of sheltering or use of
sheltering?

BY MR. OLESKEY:

Q In situations where it might be appropriate in
reaching your reasonable assurance determination?

MR. FLYNN: 1I'd like to suggest that the witness’'s
paraphrase of the question is not what the question asked for.
what Mr. Peterson said is, do the regulations preclude
consideration of shelter. And what Mr. Oleskey asked him was,
if he wer2 to find tha sheltering was required before he could
make a reasonable assurance finding; and those are two
different things.

MR. OLESKEY: Well, considerction is a way station to
requirement, Mr. Flynn.

THE WITNESS: (Peterson) Would you run it by me
again.

MR. OLESKEY: Sure.

BY MR. OLESKEY:

Heritage Reporting Corporation
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Q Can we agree there'’'s nothing in your regulations in
arriving at a reasonable assurance finding that precludes you
from considering whether sheltering would be appropriate or --
would be appropriate to provide adequate protection to a beach
population such as that at Seabrook?

MR. DIGNAN: Objection.

MR. TURK: Same objection, Your Honor.

JUDGE SMITH: Overruled. They understand the
question.

THE WITNESS: (Peterson) I don’'t believe there'’s
anything that would prohibit us from doing that.

BY MR. OLESKEY:

Q 1s there anything in your regulations that would
preclude you from requiring it as part of a determination of
what kind of reasonable assurance had to be provided with the
beach population in a situation like Seabrook?

MR. DIGNAN: Objection.

JUDGE SMITH: Why?

MR. DIGNAN: Same one, legal conclusion. 1 assume it
will be overruled again, Your Honor, but I'm going to make it
for the record

JUDGE SMITH: Overruled.

MR. TURK: Further objection, Your Honor. I1f the
question now is there anything in 350.5(b) as opposed to

350.5(a), I think it’s confusing. The witnesses have already
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testified that the consideration of whether they reasonable
assurance is based upon consideration of the 16 planning
standards in 350.5(a). So I think they really have to turn to
(a) and see what that requires before they can answer (b).

JUDGE SMITH: I understand the question to be, as
they implement their regulation do they see a categorical
exclusion in their regulations.

MR. DIGNAN: No objection to that question. And I
want the witnesses to understand, that's the one they’'re
answering, not Mr. Oleskey'’s.

JUDGE SMITH: 1Is that what you intended?

MR. OLESKEY: Well --

MR. DIGNAN: No, he didn’'t.

MR. OLESKEY: Mr. Dignan, I really =--

JUDGE SMITH: Well, let’'s see if we can’'t arrive
at a ==

MR, OLESKEY: I asked him in substance, was there
anything in the regulations tnat would preclude a consideration
of sheltering in arriving at a determination of reasonable
assurance and he said, no.

THE WITNESS: (Peterson) No.

BY MR. OLESKEY:

Q Now I'm asking the question that 1 originally asked,
having laid the further premise that Mr. Flynn wanted, namely,

is there anything in your regulations that would preclude you
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from requiring sheltering to protect a keach population at a
place like Seabrook in reaching the determination of reasonable
assurance?

MR. DIGNAN: I object,

JUDGE SMITH: Can you leave a place like Seabrook
out?

MR. OLESKEY: Sure.

JUDGE SMITH: Does that help you any?

MR. OLESKEY: As long as --

MR. DIGNAN: No. Your Honcr phrased a question that
I had no problem with. Your Honor =--

JUDGE SMITH: What's the matter with my question?

MR. OLESKEY: 1 want to move it out of the area of
consideration or categorical exclusion tc a slightly different
plane which is, is there anything there which prevents you from
requiring it, which 1 see as a different order of agency
action.

MR. DIGNAN: Mr. Oleskey, the intent of my -- the
intent of why I accepted His Honor's question is because he
started it with a parenthetical, as you implement the
regulations.

JUDGE SMITH: 1Is there anything in the FEMA
regqulations which prevent you from, in all cases, requiring
sheltaring?

THE WITNESS: (McLoughlin) That's a different
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question.

JUDGE SMITH: That's a different question.
THE WITNESS: (Peterson) 1s there anything in our
regulations =--
JUDGE SMITH: Which --
THE WITNESS: (Peterson) -- that in all cases
regquire us =-=-
JUDGE SMITH: Prevent you from requiring sheltering?
I suggest that there’s nothing. That if there’'s a
lot of real great sheltering around and it’s not being used in
a plan, then you could say that plan is inadequate until you
take into account all this great sheltering. And there's
nothing that prevents you, your regulations, from making that
requirement.
I think I'm going to come back to =--
BY MR. OLESKEY:
Q Mr. Peterson -- Mr. Peterson and Mr. McLoughlin, do
we have an answer on that?
A (Peterson) 1 don’t think there’s a problem with the

way the Judge has phrased it.

A (McLoughlin) 1 would agree.

Q Was there a problem the way I phrased it?

A (Peterson) Obviously, there was a lot of problems.
(Laughter)

Q I know th~ lawyers had problems. I'm always more
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interested in the witnesses’' problems than the lawyers. Any
problem with the question the way I phrased it, Mr. McLouvghlin?

(Simultaneous conversation)

MR. TURK: The instructions =--

JUDGE SMITH: I don’t even know what the question was
that you put to him. But obvious.y you are =-- you’'re not
presenting questions here which has given the witnesses a clear
understanding of your intent, and the Board has troubles with
it,

So, maybe we all share the problem, but nevertheless,
the problem is there.

MR. OLESKEY: Respectfully, I know that that’'s a
sincere comment and I know you mean it.

JUDGE SMITH: Yes.

MR. OLESKEY: I think the only problem is that these

guys for 20 minutes haven’'t wanted me to get the question

answered.

JUDGE SMITH: Well, that may be. Without regard
to ==

MR. OLESKEY: That'’'s their job, I can’'t quibble with
it.

JUDGE SMITH: Without regard to fault, without regard
to fault, and let’'s assume that your logic is obviously the
best one, when we read the transcript we’'ll recognize it. As

we sit here right now there is confusion, there was.
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MR. FLYNN: I submit the question has been answered.
The Judge’'s question has been answered.

BY MR. OLESKEY:

Q So we’'ve agreed -- so I put -- put it this way, from
my understanding, there’s nothing in your regulations that
preclude you from requiring sheltering in assessing emergency
plans as you reach a determination of reasonable assurance?

MR. TURK: Your Honor, is that the same question or
is it different?

MR. OLESKEY: I think it’'s substantially the same
guestion, I want to make sure, in my own words, that I'm right
and I get an answer. Can I just have that one, Judge?

MR. TURK: 1It's the same one, Your Honor,

I mean =--

JUDGE SMITH: 1It’'s the same question.

MR. OLESKEY: Then you shouldn’t object, Mr. Turk.

MR. TURK: 1It’s the same one that'’'s given people in
this room problems.

JUDGE SMITH: I'm concerned that the argument among
the lawvers here who perceive big ditlerences in the way this
guestion is put is alarming the witnesses and they're afraid
they’'re going to bumble into some type of trap, and I don't
blame them for feeling that way, because as I'm talking right
now I don’'t have a heck of a lot of confidence in that I'm not

doing the same thing when 1 paraphrase .t.
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But I think you’ve answered the question. There’s
nothing in your regulations that prevent you, when appropriate,
from requiring sheltering.
THE '"TITNESS: (Peterson) Or considering it.
JUDGE SMITH: Or considering it.
THE WITNESS: (Peterson) Yes. 1I don't see anything
there that precludes us specifically from doing that.
BY MR. OLESKEY:
Q From considering it or requiring it?
A (Peterson) Yes.
MR. OLESKEY: Okay. That’'s all.
For the record I would have been through when I said
1 was if we hadn’t had this discourse.
Next examiner. And thank you for bearing with me.
(Mass. AG cross-examination plan
of Mr. Krimm, Mr. Peterson

and Mr. McLoughlin follows:)
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MS. WEISS: 1In order to save time do you want me to
read the record and forget the examination.

JUDGE SMITH: Well, you didn’'t put the answers in.

MS. WEISS: Yes, I did.

(Laughter)

MR. FLYNN: What is this, you have a prefiled cross-
examination.

JUDGE SMITH: Would you, Ms. Weiss, consider taking a
bold move that only a confident litigator would consider taking
and that giving a copy of this cross-examination plan to the
panel? You won't? All right. It’'s a strong request, and I
won't push it. I think that you can move 1ilong quite promptly,
if you would.

MS. WEISS: There are probably some of these --

JUDGE SMITH: I haven’'t read it well enough to

MS. WE1ISS: == there’'s some of these that 1'd rather

JUDGE SMITH: I haven’'t read it well enough to know
that that’'s an appropriate request.
CROSS-EXAMINATION
BY MS. WEISS:

Q My name is Ellyn Weiss and I represent the New

England Coalition on Nuclear Pollution, and I've met all of

you.
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Let me just confirm first that or ask you, is it true

that you have decided that Dr. Hock will not be a witness in

this proceeding?

A (Peterson) I would respond to that by asking --
telling you that I would ask general counsel to specifically
make a recommendation to me on that issue. But it -- with that
caveat, it’'s my understanding that the strong consideration
that she would not be requested to be a witness. But I'm
leaving a little caveat there, Ms. Weiss.

Q The rrason I asked is simply to confirm that it's at
least very likely that insofar as it concerns the issues of how
FEMA got to its March 14th testimony, at least from a policy
standpoint, that you people on the panel are the authoritative
witnesses and possibly the only witnesses that will be
presented by FEMA; is that true?

A (Peterson) I think that there’'s a strong possibility
of that. But I have not had full counsel on this issue, and I
think that needs to be, certainly, recorded.

MR. FLYNN: Ms. Weiss, I will accept that suggestion.

MS. WEISS: Well, I didn’'t know that 1 suggested
anything.

MR. FLYNN: You're asking whether there’'s a strong
likelihood that these will be the only witnesses on the policy
questions, and they've deferred to the Office of General

Counsel and -~
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MS. WEISS: And you say it’'s true.

MR. FLYNN: -~ I'm telling you that I'm not disputing
that.

MS. WEISS: Okay.

BY MS. WEISS:

Q I handed a document to you out of order, actually,
and that was my fault and not Ms. Keough’s fault. Would you
take a look at the document that was marked Mass. AG 42 earlier
this morning, that's the January 25th testimony, supplemental
testimony. And 1 direct you in particular to the statement on
page two about seven lines down that begins after the (c¢), and
1'1]1 read it: “FEMA cannot conclude that the NH RERP is
adequate with respect to that beach population until it is
clear that the State of New Hampshire has considered the use of
sheltering for the transient beach population and explains what
use, if any, it intends to make of sheltering."

And just to complete it, the last sentence in that
paragraph, I'll read the middle one, too “This latter point
should not be internreted to mean that FEMA has imposed a
requirement that sheltering be available if the State of New
Hampshire intends not to employ sheltering for the transient
beach population (which is not presently clear from the NH
RERP) then FEMA expects the state to develop the rationale for
such a choice, and provide it to FEMA for review,

Would it be correct that you decided prior to filing
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your March 14th testimony that the State of New Hampshire has
now met these conditions set out for finding adequacy with

respect to elements J-9 and J=10-M?

A (Peterson) 1 -- are you asking -- I know what you're
asking.

Q Well, I'll ask you first, if you know the answer to
that?

A (Peterson) Well, I think that New Hampshire

responded to our request that they show a rationale as to why
they were not using or going to use sheltering for the 98
percent, if we can use that figure, and that they responded to
that rationale. But the whole March 4th meeting, the major
portion of the March 4th meeting centered around the J-9 and
J-10 to see if that had been adequately met.

So I think that was an issue that was brought up in
March 4th. I hope 1've answered your question specifically.

Q well, did you want to add, Mr. McLoughlin?

A (McLoughlin) I agree with everything that Mr.
Peterson has said to this point. The only point of
clarification that we wanted to make was that when -- what
we've gotten from New Hampshire so far is a rationale
statement. It has not been incorporated in the plan yet. And
until it gets incorporated in the plan along with some other
impiementing steps, we could not reach that conclusion.

Q You haven't reached the conclusion that J-9 and
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We can make -- what our statement says

in March 14th, and I would look at that, if I need to, but I

believe what it says is that, when J-9 -~ the J-9 and J-10-M

will be met when the rationale and some implementing actions, I

forget exactly the procedures, are incorporated into the New

Hampshire plan.

when that action is done, then J=-9 and J-10

will have been met.

But the rationale that was submitted did not do that.

I don't want to be technical with you, but I want to be

precise.
Q I think it’s an important point.
A (McLoughlin) Okay. See, if you want us to I will

check the language in there to be sure, but 1 do believe that's

accurate.

Q All right.

MR. FLYNN:

For the sake of the completeness of the

record 1 suggest that the witness be allowed to do that.

MS. WEISS:

(Pause)

THE WITNESS:

Yes,

of course.

(McLecughlin) 1t says, "At the same

time whenever this choice is incorporated into the plan,

implementing detail will be necessary.” Now, let me see.

Mr. Peterson was correct, our statement does say,

"Has been met."
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BY MS. WEISS:

Q Well, sitting there today, can you tell me whether it
has been met or it has not been met?

A (McLoughlin) My only reluctance to agreeing to the
fact that it has been met, our expectation is that the State of
New Hampshire will do exactly what it has said it will do. But
for us to be sure that it is technically met, we have to have
it in the plan.

Now, given the fact that -- see, what we got was a
piece of paper, and it was separate from this. And when that
gets encoded in the plan along with the implementing detail,
then in fact, we will have an acceptable J-9 and J-10-M.

(Continued on next page.)
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Q Talking about -~ is that your understanding too?

A (Peterson) Well, as I'm understanding it, Mr.
McLoughlin is concerned about a technical procedure in the plan
review process, and that we have received a document from New
Hampshire in response to our January 25th filing that addressed
our concerns that you have read are relative to the beach
population, the beach population and sheltering, okay. And we
have taken that into account.

Then we had a meeting on March 4th to discuss many
things. And in the conclusion of that, we said that in
relationsnip to the summer beach population that J-9 and J-10
have been met. But that documentation must be incorporated
into the plan in the final review process before the plan would
be approved that J-9 and J-10 had been met in relationship to
the beach population.

It's a technical thing. I believe that he is saying
because you receive a document of explanation, and lest that is
included physically in the plan for review, then you still have
a problem. So it has to be there.

Q Mr. McLoughlin mentioned two different things. He

mentioned the rationale and mentioned the implementing

procedures.

A (Peterson) Okay, but let me separate that out,
though.

Q Can I -- well, all right. Let me ask my question.
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A (Peterson) Okay.

Q Is it your position with respect to the rationale
that you have been provided with a sufficient rationale, an
explanation regarding the use of sheltar in the New Hampshire
plan?

A (Peterson) No, from the standpoint of if you read
the iast line of our conclusion, the last two lines --

Q What are you looking at.

A (Peterson) -~ of March 4th, it says, there exists a
technically appropriate basis for the choice made by the State
of New Hampshire not to shelter the summer beach population
except in a very limited circumstances. And in relationsnip to
that very limited circumetances, we are saying at the same time
whenever this choice is incorporated into the NH RERP,
implementing d~tail will be necessary for that very limited
circumstarce.

MR. FLYNN: I suggest the witness didn’'t understand
the gquestion. The question asked if there was a technical --
technically appropriate basis for the choice not to shelter.
And the witness was talking about implementing detail.

THE WITNESS: (Peterson) Well, I understood the
guestion to be -. that there was a confusion about the
statement of incorporating implementing detail.

MS. WEISS: No.

"HE WITNESS: (Peterson) No.
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MS. WEISS: No,
THE WITNESS: (Peterson) 1I'm sorry.
MS. WEISS: No.
BY MS. WEISS:

Q Mr. McLoughlin talked abcut two things. First, both
of which you said to New Hampshire as of January 25th were
necessary in order to close this issue out as far as FEMA was
concerned. One was provide us with a rationale, an explanation
as to how you're going to use shelter and how you reach that
decision. And two, were implementing procedures; correct?

And the witness is indicating yes.

A (McLoughlin) Yes, yes.

Q All right. With respect to the rationale, have you
been provided with what you requested New Hampshire to provide

you? Are you now satisfied with what you have?

A (McLoughlin) To whom?

Q To you.

A (McLoughlin)  The answer to that is yes.

Q Yes, fine.

A (McLoughlin) The rationale, yes.

Q And is it your uvnderstanding that it’'s the intention

of the State of New Hampshire not to employ sheltering for the
98 percent of the beach population during the summer?
Directed to you.

A (McLoughlin) Okay. That's correct., They plan not
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to use it.

MS. WEISS: I'm going to pass around New Hampshire's
response of February 1llth to your January 25th testimony.

JUDGE SMITH: Ms., Weiss, it’'s clear that you have a
cross-examination plan that will not fit into the time limits
that we have set for concluding this phase,

MS. WEISS: 1I'm going to take out No. 4.

JUDGE SMITH: I still doubt it.

You realize we have to have some opportunity for
redirect.

MS. WEISS: Well, No. 5 should be essentially two
guestions, Your Honor.

JUDGE SMITH: Well, I'm just -- proceed, I don't
want to waste any more of your time by --

MS. WEISS: Well, stuff’'s getting passed around.

Does everybody have it? Do I have it?

I'd iike to have that marked Massachusetts Attorney
General, 1 think we're 47, for identification.

MR. DIGNAN: 1It’'s already in the record.

MS. WEISS: Right., It's an attachment to your Direct
Testimony No. 6.

MR. DIGNAN: That's correct.

Ace you still going to mark it, use the number?

MS. WEISS: Yes, 1 think so.

MR. DIGNAN: Mass. AG?
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MS. WEISS: Forty-seven.
(The document referred to was
marked for identification as
Massachusetts Attorney General's
Exhibit No. 47.)
BY MS. WEISS:

Q And let me direct your attencion to Page 3 of the
document, and this is the submission that you received from the
State of New Hampshire?

A (Peterson) This is the receipt that we received that
went to our technical people, yes.

Q Let me direct your attention to Page 3, to the first
full paragraph in the middle, and read it to you. "This
position does not preclude the state from considering and
selecting sheltering as a protective action for the beach
population.”

Does that change your response to my prior question?

MR. TURK: You're on Page 3 of the enclosure?

MS., WEISS: Page 3 of the document I just marked as
Massachusetts Attorney General No. 47,

MR. FLYNN: Page 5 of the document. It’'s Page 3 of
the enclosure.

MS. WEISS: Stand correct.

JUDGE SMITH: Just anticipate the problem and

complete the paragraph.
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MS. WEISS: 1'l1 read the whole paragraph.

THE WITNESS: (Peterson) Yes, thank you.

MS. WEISS: “This position does not preclude the
state from considering and selecting sheltering as a protective
action for the beach population. Nevertheless, evacuation is a
much more likely protective action decision during the summer
months when some beach transients cannot shelter in place but
must leave or move to public shelters."

BY MS. WEISS:

Q Is it still your position that it’'s the intention of
the State of New Hampshire not to employ sheltering for the
trans ‘ent beach population, the 98 percent?

A (Pete.son) That is my understanding, and it's my
understanding based upon a recommendation from my staff that
that "..s their interpretation.

Q Is that your understanding, Mr. McLoughlin?

A (McLoughlin) That’s correct.

Q Would you take a look at Page 5 of the enclosure?

The third full paragraph on that page: “The state is currently
prepared to recommend implementation of its shelter-in-place
concept if either of the two plume exposure EPZs in New
Hampshire. The shelter-in-place advisory will normally be
issued for either EPZ only under scenarios that are
characterized by one or more of the following three

conditions.” And it goes out to lay -- it goes on to layout

Heritage Reporting Corporation
(202) 628-4888




nNy

o W e W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

KRIMM, PETERSON, MCLOUGHLIN - CROSS 13174
thr2e conditions; the first of which is labeled dose savings.
"Sheltering could be recommended when it would be the more
effective option in achieving maximum dose reduction.” 1I've
read the first sentence there.

Is it still your understanding that the state does
not have the intantion to employ sheltering 98 percent of the
beach population?

A (Peterson) 1 would respond the same way as 1 did
before, that was the advice that I received, and 1 think the
previous paragraph is pertinent here. "For the aforementioned
reason, it’'s the state’s position that evacuation is the
protective response that would be used in response to the
majority of emergency scenarios at Seabrook, and that
protective action sheltering may be preferred to evscuation in
only a very limited number of accident scenarios.”

Q Well, but under some limited variety of accident
scenarios, isn’'t it true that sheltering would be used by New
Hampshire, cr at least the plan indicates that it might be used
for 98 percent of the beach population?

MR. FLYNN: I object. I don’'t believe the plan
indicates that in most --

MS. WEISS: Well, this piece of paper,

JUDGE SMITH: This is just much more complicated than
it has to be. 1 think you agree, Ms. Weiss, your point is

quite simple, and just tell them what you're trying to
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establish.

BY MS, WEISS:

Q Well, if the evidence in this case were to show,
gentlemen ==

A (McLoughlin) I'm sorry, I didn't =~

Q If the evidence in this case were to show that you've
been misadrised by your staff, and that in fact --

JUDGE SMITH: No, no, that’'s not what I inteaded.

BY MS. WEISS:

Q 1f the evidence in this case were to show that New
Hampshire does still maintain the option of calling for
sheltering for the 98 percent of the beach population on a
summer day, would that change your conclusions about whether
the conditions for approval for J-9 and J-10-M have been met?

JUDGE SMITH: If you understand it, fine.

1 pushed her to a conclusion.

1 think that you are confusing the panel by the
difference between their characterization of what the staff
interpret.d then, and what -- you know, the variance that you
pointed out in New Hampshire’'s response. And I'm taking more
time doing -~

MS. WEISS: Well, I eliminated -~

JUDGE SMITH: -- getting involved in it than it would
be to just let you go.

MS. WEISS: Well, I eliminated the reference to the
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advice they may have gotten from their staff.
BY MS. WEISS:

Q Ard I'm just asking them if the evidence in this case
shows that there are circumstances under which New Hampshire
will use sheltering in the summer for the 98 percent of the
beach population, would that change your opinion as to whether
the conditions you laid out on January 25th for a finding of
adequacy at these plans regarding the beach population if in
fact they're met.

A (McLoughlin) To whom are you addressing =--

Q Well, let me ask you, Mr. McLoughlin.

2 (McLoughlin) My belief is that what this says -- let
me say what it is and see whether or not that answers your
guestion, becavse there is some --

Q I don't want to interrupt you, but understand that
I've established a hypothetical that that’s what the evidence
shows, and answer the question with that. You don’t have to
agree with that premise. You have no way of knowing what the
evidence shows. That's simply the premise of the question.
And if you can answer that --

MR. TURK The witness indicated he --

MS. WEISS: I just want to -- I don’'t mean to
interrupt him. I just want to make sure that we get an answer
to the question.

MR. TURK: He'’'s indicated he’'s not sure what the
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question is, and he was going to restate it so he could see if
he could answer it,.

MR. FLYNN: And I have an objection to the question.
It’'s circular. The earlier testimony was, and the reference
was explicitly to the supplemental testimony of January 25th
wherein we said we were waiting a rationale from the state as
to the use, if any, that it will use of sheltering.

They'’ve submitted the rationale, and Ms. Weiss has
put the document in front of them, and they -- and in it there
is a rationale for the use, if any, that the state is going to
be used for shelter. And she’s asking if the condition has
heen met.

JUDGE SMITH: That’s right. The witnesses, as I
sense the mood of the witnesses right now, they have taken your
last question as carrying with it the suggestion that somehow
they should find that their January 25th requirements were not
met, and they’'re free to reject or agree =--

MS. WEISS: Agree or disagree with it.

JUDGE SMITH: They’'re free to totally unaccept any
meaning behind your question, any suggestion that they should
be finding that at all, because I don’t see the logic of it
myself, but you’'re free to ask the question.

MR, DIGNAN: I guess my problem is the context, Your
Honor. Could we go back to the Page 5 where Ms. Weiss started,

and I would just underline for the Board’s edification what the
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state is saying.

The state is currently prepared to recommend
implementation of its shelter-in-place concept at either of the
two plume exposure EPZs in New Hampshire. There are two: One
for Seabrook, one for Vermont Yankee. This is a general
dissertation on what they may do in a plume EDZ.

Now this is the problem of the context. As I
understand it, we're talking about the beach sheltering
population and their conclusion that when you get all through
the state thing they aren’'t going to recommenu it for the beach
in the summer. And I fail to see how this can be used to
vndercut that state.

MS. WEISS: Well, we have -- we spent a lot of time
going over what’s in the New Hampshire plan with your panel,
and T believe -- and I will have findings to make on what I
think that evidence shows, and I think they’'re well founded.
And I think that one of the well-founded findings is that New
Hampshire has not precluded the use of sheltering for the beach
population at Seabrook and they’ve laid out a set of conditions
under which they might order it. And we went through that at
great length.

Now, you’'re remember that about five questions ago 1
asked this panel what was their understanding of the response
they got from New Hampshire in February with regard to the

state’'s use of sheltering, and they said it was their

Heritage Reporting Corporation
(202) 6284888




11
12
13
14
15
16
17
18
19
20
21
22
23
24

DRIMM, PETERSON, MCLOUGHLIN - CROSS 1317%
understanding that the state would not use sheltering except
for the 2 percent of the beach population.

Now, I think there is a variance between what the
evidence shows the plan does in fact contain, and the
witnesses’ understanding. And the obvious question is, does
that variance mean that the conditions you set out for
approving the plan with regard to the beach population have in
fact not been met.

JUDGE SMITH: Right, and the problem -- the thing
that confounded the witnesses is why you asked that question.

MS. WEISS: I think I'm entitled to know if 1
correct -- if the information they have was corrected or
changed -- let’s Jeave out the word "corrected” =-- would have
changed the conclusion they've reached. I mean that'’s a
perfectly fair question on cross-examination.

JUDGE SMITH: Well, that’'s a different question.

MS. WEISS: Well, that’s the question I asked.

MR. FLYNN: The real issue here is whether there has
been a satisfying rationale for the use, if any. Now we're
guibbling over what exactly is the use that the state is
planning to make and --

MS. WEISS: I asked your witnesses what their
understanding was of the response they got from New Hampshire,
and I specifically aske. them because there’s not going to be

another witness I1'm going to be able to ask that of,
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JUDGE SMITH: Just a moment.

MR. FLYNN: You're trying to quiz them on whether

they’'ve memorized the state’s response?

JUDGE SMITH: No, never mind.

MS. WEISS: It seems to me that's =--

JUDGE SMITH: Quiet, or go ahead, talk all you want,
but off the record.

(Board confer.)

(Continued on next page.)
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JUDGE SMITH: Ms. Weiss, is it your position, we’re
somewhat confused here, is it your position that the New
Hampshire response anticipates, in some instance, sheltering of
the so-called 98 percent?

MS. WEISS: Absolutely.

JUDGE SMITH: 1In some instances?

MS. WEISS: Absolutely.

JUDGE SMITH: Okay.

MS. WEISS: I think that’'s what the evidence in this
case clearly shows. We went down the decision tree and
established it.

JUDGE SMITH: Okay. Now, we have some confusion
about that.

MS. WEISS: That’'s why I stated it, if the evidence
in this case shcws.

JUDGE SMITH: Right.

MS. WEISS: I know that's a matter of argument. It
happens to be my view that it’'s a good argument.

JUDGE SMITH: Okay. But just assume for Mrs. Weiss's
purposes, and only for her purposes, this is a hypothetical,
that the New Hampshire response does provide in some instances
for the 98 -- so-called 98 percent of the beach population
sheltering, assume that that’s the case. And then I guess a
part of it is the fact that your staff’s interpretation or

report to you was that it did not. 1Is that a part of your
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premise to them, too? Just take off the assumptions that they |
should make in your hypothetical, you know, just =-- ‘

MS. WEISS: Really, you stated the first. And the
second was not an assumption, it was just reprising their
earlier testimony that it was their belief from the New
Hampshire response that they would not use -- the state would
not use sheltering for the 98 percent.

JUDGE SMITH: Right. And then the bottom line
gquestion then is, going back to your January 25th requirements,
and point those out -- point that out, that very language.

MS. WEISS: We began with -- just a second. On page
two =--

MR. TURK: It might help if --

MS. WEISS: -~ the rationale.

JUDGE SMITH: Now, wait a minute. Just stop
interrupting. This is difficult enough without having our line
of logic, train of thought -- I can‘t find the 25th.

MS. WEISS: 1It’'s item "C" on page two.

JUDGE SMITH: Got ict.

MS. WEISS: All of item "C" on page two.

JUDGE SMITH: All right. Go ahead.

THE WITNESS: (Peterson) You’'re now referring to
January 25th filing, page two.

MS. WEISS: What we began this line of questioning

with.
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THE WITNESS: (Peterson) Yes.

MS. WEISS: Which you described as the conditions
that New Hampshire had to meet with respect to providing the
rationale.

JUDGE SMITH: Okay. And what sentence are you
talking about?

MS. WEISS: Well, I was referring in general to the
item "C."

JUDGE SMITH: Now, you’'ve got item "C?"

THE WITNESS: (Peterson) Yes, sir.

MS. WEISS: But they considered -- okay.

JUDGE SMiTH: All right. Now, you’ve got the
hypothesis pretty straight. Now the bottom line question is,
has item "C" been met -- would it have been met if the evidence
should establish that in some instances New Hampshire has plans
for sheltering of those so-called 98 percent. Now, you should
not carry with that question any implication that it should or
should not have been met based upon that.

Now, Mr. Turk, I interrupted you, what is your
problem?

MR. TURK: 1I’'d like to see if the witnesses agree
that their staffs never told them there might be limited
circumstances when shelter is going =--

JUDGE SMITH: We took that out. We took that out of

the hypothesis.
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MS. WEISS: I'm entitled to the answer that I already

have on the record, as far as that's concerned.
JUDGE SMITH: But that’s not in the hypothesis; we
took that out.

MS. WEISS: No reference to the staff.

JUDGE SMITH: Is everybody happy with ... hypothesis?

THE WITNESS: (Peterson) I’'m not happy with it

JUDGE SMITH: You're not happy with it. Okay. You
don’'t have to accept it as true.

THE WITNESS: (McLoughlin) Your Honor, when Ms.
Weiss was conferring with you in there I thought I heard her
say that we did not require =-- that we would not use shelter
for the 98 percent. If that was a misinterpretation on my
part, I apologize for that, but that’s what’s concerning us
right now. Because we believe that New Hampshire, and this
does not preclude in any way New Hampshire from using
sheltering in some instances in which it is appropriate --

JUDGE SMITH: For the 98 percent.

THE WITNESS: (McLoughlin) -- to use it for the 98

percent.

JUDGE SMITH: Okay. But put that aside for a moment.

Hold that aside for a moment, that thought.
THE WITNESS: (McLoughlin) All right.
JUDGE SMITH: 1In fact, don’'t put it aside because it

helps her hypothesis, doesn’'t it?

Heritage Reporting Corporation
(202) 628-4888



S N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

KRIMM, PETERSON, MCLOUGHLIN - CROSS 13185

THE WITNESS: (McLoughlin) Because -- I'm sorry,
excuse me,

JUDGE SMITH: Work that into your hypothesis; is that
right?

MS. WEISS: Well, I think that they’'ve ~- now == 1
think you’'ve now given me a contradictory answer to a question
I asked you about a half an hour agc.

JUDGE SMITH: Do you withdraw your question?

MS. WEISS: Yes. 1I'm going to have to start it all
over again.

JUDGE SMITH: Okay.

BY MS. WEISS:

Q T thought you had told me that it was your
understanding that Hew Hampshire would not use sheltering for
the 98 percent, but only for the two percent; didn’t you tell
me that about 15 minutes ago?

A (McLoughlin) Okay. If I did, and I'm not arguing
that I didn’t, I was in error in doing that. And that’s what
was beginning to concern me, in particular as I listen to your
comment. I either misunderstood the guestion or answered it
wrong.y. Because it is my understanding, a couple of things,
to clear up two issues that I’'ve had concern about. One is, if
you read this letter, the letter does not say this is a plan;
the letter says it’s in response to FEMA's testimony. That’'s

different than being in a plan. That’s why my concerns were
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expressed earlier cn that issue.

Second)y, what we are concerned about here is that,
we went through a technical analysis on Wednesday and indicated
that Mr. Keller’'s testimony and advice and counsel to us was
important. And Mr. Keller never told us that you should not
use shelter in some instances for the 98 percent. And that's
what I'm concerned about our being clear on.

There is -- it is entirely possible that it is
appropriate and as I read New Hampshire’'s comments on page, the
one that you referred to that’s on page five, five one on dose
savings, it says under three, "Number one does not preclude in
any way the use of shelter in the 98 percent.”

And, Your Honor, I don’'t know if this discussion has
been helpful or not, but those are my concerns about getting
certain things on the record that are . 1nappropriate.

Q Well, we know have a common understanding, you and I,
of what this New Hampshire response means, ok.v. Now, with
that understanding, the lack of implementing procedures for
sheltering 98 percent of the beach population is hardly a
technical -- a small technical deficiency, is it?

A (McLoughlin) Wait a minute. You've gone -- you've
moved a major hump that I’'m not prepared to deal with at the
moment. Make your point again and let me think about that for
a minute.

Q We now agree that it’s not just the two percent, and
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I'm going to get right to the point. When there’s only two
percent involved it’'s a few hundred people, I think we can all
agree, at least for purposes of this question, that
implementing procedures are not going to be a serious problem.
I1f we’'re talking about a situation where sheltering
may be ordered for 98 percent of the beach population, then
implementing procedures is not a small technical matter; the
lack of implementing procedures is a serious matter, wouldn’t
you agree with me?
A (McLoughlin) Well, that’s an issue that I need some
time to think about for the moment. That’'s an issue that I
don’t want to give a really quick answer to. And to be honest
about it, you raise an issue, and I don’'t want to deny that.
But it is -- but it’s also clear that in my mind, if I were
asked -- had to deal with that question I would certainly want
some advice from our technical people before I give a good
strong answer to that issue.
The concern that -- I'm concerned on both sides.
What I don’t want to do is leave it open in an unreasonable

way. But I also don’t want to give too quick an answer to that

response.

Q Well, couldn't =-

A (McLoughlin) The thing that’s a problem for us is
that, and it’s what my concern was earlier, about bei.ig correct

to the answer of your earlier question because our testimony
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says, we have to incorporate implementing instructions. And
that has not been done, and that is not -- we have not seen
that.

So I don’'t interpret anything that I'm saying to be
inconsistent with our March 14th filiny. And I on’'t know for
sure what that -- how that helps, but [ do have some concerns
about going much further and I have some concerns about giving
you too quick an answer to the question of whether or not that
is a major issue for the 98 percent and how much that would

vary from the procedures that they would use for the two

percent.
Q Well, let me see if I can help you.
MR. TURK: Your Honor =--
BY MS. WEISS:
Q Let me see if 1 can help you.

JUDGE SMITH: What?

MR. TURK: We're going into the merits, and the
witnesses are -=~

JUDGE SMITH: I know we are.

MR. TURK: The witnesses were here to explain the
historical evolution of the position. There will be witnesses
for FEMA on the merits,

MS. WEISS: No, there’s not going to be anybody who
has reviewed the New Hampshire plan.

JUDGE SMITH: Well, that -- whatever it is, that’'s
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what it is. But that's --

MR. TURK: Whatever may be the flaw in FEMA's
substantive testimony, that may be something that can be
addressed when it's presented or possibly can correct that
problem, if there is one, But the purpose for these witnesses
being sponsored was the evolution of FEMA’s position. And I
think we’'re way beyond that into the merits of what -- whether
their current position is a good --

JUDGE SMITH: She's taken this time, but I can’t help
but observe that Mr. McLoughlin was not calleu here for the
purpose of defending the testimony that he has -- that has been
put to him.

MS. WEISS: Well --

JUDGE SMITH: And what inferences you draw from his
reluctance and his deferral of commenting on it --

MS. WEISS: Yes.

JUDCE SMITH: -- will not be worth much.

MS. W?3ISS: But there’'s some questions =-- the
ultimate question -- I mean, the historical evolution goes all
the way up to March 14th, and I was trying to see -- what I'm
trying to see now is, is there a clear and logical connection,
what’s the flow between January 25th and March 14th. And, you
know, I don't think I‘ve got to it.

JUDGE SMITH: Well --

MS. WEISS: And let me just ask you -=-
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MR. TURK: Your Honor --

MS. WEISS: -~ can I please pose a question.

MR. FLYNN: Let her ask the question.

MR. TURK: I was only going to note that in light of
Mr. McLoughlin already expressed reservations, but getting into
substantive discussions without talking to his technical staff.
I think to compel the witness to answer further questions along
this line would be improper.

JUDGE SMITH: Well, we haven't compelled any witness
to answer questions. And he’'s taken care of himself.

Now, even though your irterjections have merit, they
also have the disadvantage of interrupting the thought process,
and keeping Ms. Weiss off balance.

MR. TURK: I don’‘t mean to do that, Your Honor.

JUDGE SMITH: I know you don't. And I don’t think
you appreciate it, but it does do that.

MS. WEISS: Thank you, Your Honor.

BY MS. WEISS:

Q Doesn’t this issue that we’ve been discussing
together, that is, the fact that sheltering may be ordered for
the 98 percent of the beach population, and the lack of
procedures to implement that option, doesn’t that revive,
generally, the concerns that FEMA has expressed on more than
one occasion about the fact that we don’t know where people

would be sheltered; we don’t have procedures that would
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indicate how we’'re going to get the people from the beach to
the shelters, et cetera, the kind of concerns you have
expressed before?

MR. FLYNN: Your Honor, I want to suggest that this
calls -- this is legal argumentation in this sense, the
document before the witnesses, the New Hampshire response to
the FEMA supplemental testimony identifies limited
circumstances under which sheltering would be required, and
that’'s consistent with the testimony that the witnesses for the
Applicant gave a couple of weeks ago.

So we’'re arguing now over the weight to be given to
the lack of implementing detail for the plan to shelter people
under those limited circumstances.

JUDGE SMITH: I don’t understand the relations- --
I'm lost here. I just go back to my main concern here is that,
the panel was told that they would not have to come here and
defena FEMA's position on the merits. I don’'t even know if
they’'re the best people to do it, if -- these are headquarter
people, they came here for an entirely different purpose, and
you're asking questions of a level of detail that means nothing
to the Board that they are able or unable to give authoritative
answers.

MS. WEISS: Let me just observe that these witnesses,
and certainly Mr. McLoughlin and Mr. Krimm, are intimately

familiar with the history. And they’'re clearly the best
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witnesses on the history.

And this question goes back -- references back to
prior history of Seabrook. There was a history of stating
objections with respect to how the state liad dealt with
sheltering.

And my question to them is, if we are talking about a
situation where we may have sheltering in the 98 percent,
doesn’'t that revive the concerns which you historically
expressed about the plan and its consideration of sheltering.

And that’s, you know, as far as I'm going to go down
that road. Let me also observe, though, that these are the
best witnesses that are scheduled to appear before this Boatd
on any of this.

JUDGE SMITH: May very well be, but they were not
required to prepare for this.

MS. WEISS: Well, they had -- I mean, we’'ve talked
about --

JUDGE SMITH: For this type of examination.

MS. WEISS: Well, I think they'’'ve prepared -- they’ve
certainly prepared sufficiently to answer the question that's
before them now, and we’'ve had testimony about the March 4th
meeting, and how they are the people who approved the final
March 14th testimony.

JUDGE SMITH: Can you answer the question that'’'s

before you now?
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MR. FLYNN: The question being that, doesn’t the lack
of implementing detail about the plan for sheltering the 98
percent of the people in limited circumstances revive the
concerns which had been expressed earlier.

JUDGE SMITH: Right. That’'s it.

MR. DIGNAN: 1I’1ll just note an objection that I know
will be overruled that it depar*s irom the state of the
eviience, the lack of implementing detail.

JUDGE SMITH: It departs from what?

MR. DIGNAN: State of the evidence.

JUDGE SMITH: Well, you hadn’t made that before.
It's =~

MR. DIGNAN: I know, but I had a feeling that almost
goes to -- I just want the objection on the record.

MR. TURK: Your Honor, I'm going to object again
because it goes to merits. And 1 think it’'s -- whatever Ms.
Weiss may believe about the meeting of the current New
Hampshire plan provisions, the origin of the comments about
lack of implementing procedure may not be known to these
witnesses.

MS. WEISS: He testified about that.

JUDGE SMITH: She’s trying -- if he does not have a
background on implementing procedure, all he has to do is say,
I don't have it. The factual predicate will come back with the

answer, 1 guess.

Heritage Reporting Corporation
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MS. WEISS: There was significant testimony about
that yesterday.

MR. TURK: The witnesses are attempting to be
cooperative and helpful and responsive.

MS. WEISS: They are. That’s right. 1 don’t have a
problem with them, my problem is with =--

MR. TURK: I happen to know, as the parties in this
room should know, that tiue genesis for those comments dJdid not

even originate in FEMA, they originated in NRC in November of

1987.
MR. DIGNAN: Your Honor =--
MS. WEISS: Could you save it for your redirect.
MR. TURK: Well, Your Honor =--
MS. WEISS: The witness testified about these
matters.

MR. TURK: -~ the problem is, it’s purely going to
merits. It goes to questions about what was considered at the
RAC with respect to the adequacy of the plans. And I think
it's argumentative with the witnesses on whether --

JUDGE SMITH: 1Is this your last question on this?

MS. WEISS: Yes., Well, there’'s one more, but it’s
not fact-based.

JUDGE SMITH: Can you answer the question?

THE WITNESS. (Peterson) I sure have to have the

gquestion restaced.
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JUDGE SMITH: Well, I don’t think it was put to Mr.
Peterson, it can’'t be put to him because =--

MS. WEISS: It was put to Mr. McLoughlin, he really
has been testifying on historical matters over the last couple
of days.

JUDGE SMITH: Do you understand the question?

THE WITNESS: (McLoughlin) Let me state it and see
if I do. She’'s asking whether or not the lack of implementing
procedures for the 98 percent, in the event shelter is to be
used, is -- revives the issue in our mind of whether or not J-9
and J-10-M have been met. That’'s what I understand the
question.

JUDCE SMITH: And do you agree that historically
there has been an issue?

THE WITNESS: (McLoughlin) 1 agree that historically
there has been an issue on J-9 and J-10-M, yes.

JUDGE SMITH: With respect to the implementing
procedures?

THE WITNESS: (McLoughlin) With respect to the
protective measures that are being considered by the State of
New Hampshire to meet the beach population issue.

Your Honor, I'm not trying to be argumentative.

JUDGE SMITH: No, I =--

THE WITNESS: (McLeughlin) 1I'm trying to be precise.

There’'s a difference in my mind between the rationale and

Heritage Reporting Corporation
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whether or not we accept -- see, J-9 says, you've got to
consider a range of incidence. J-10-M says, you have to have a
rationale and that ought to be included in the plan for that.

Now, the implementing procedures included in the plan
are even beyond that. That says, who does what, when, where,
why, et cetera. And her question, as I understand it, goes to
the implementing procedures issue and --

JUDGE SMITH: And has that been -- is the
implementability of sheltering of the major beach population
been an historical issue?

THE WITNESS: (McLoughlin) I'm sorry, sir, say that
again?

JUDGE SMITH: Has the implementability of sheltering
for the 98 percent of the beach population been an historical
issue?

THE WITNESS: (McLoughlin) Yes.

JUDGE SMITH: Now, is it revived?

MR. TURK: Well, Your Honor, implementing procedures
are different from implementability.

MS. WEISS: 1 don’'t see that distinction.

MR. DIGNAN: Your Honor, --

MR. TURK: We're going right into merits.

MR. DIGNAN: -~ can I have a shot at my

objection

MEK. TURK: Well, can I state mine since 1 opened

Heritage Reporting Corporation
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this. The question of implementing procedures was :raised by
Dr. Bores in a memo he wrote November 1987 to Mr. Thomas. And
there he stated that there needed to be more development of
implementing procedures, but he reiterated that the plans were
adequate with respect to J-9 and J-10-M. The RAC agreed with
that view. That's different than the question of can a
sheltering plan be implemented in an abstract sense, which is
implementability.

JUDGE SMITH: What'’'s your answer? Dr. McLoughlin,
what is your answer to my question?

THE WITNESS: (McLoughlin) Excuse me, sir, I =--

JUDGE SMITH: You forgot the question.

THE WITNESS: (McLoughlin) Your question dealt with
the historical issue of whether or not =--

MS. WEISS: I wrote the question down.

JUDGE SMITH: All right.

THE WITNESS: (McLoughlin) I'm sorry.

BY MS. WEISS:

Q And the question that you asked was, has the
implementability of sheltering of the 98 percent, the beach
population as an issue, been revived?

MR. FLYNN: No, the question the Board put was, has
it been an historical concern,
MS. WEISS: He answered that, yes, and he --

JUDGE SMITH: Yes. Now has it been revived, that's

Heritage Reporting Corporation
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MR. FLYNN: Okay. I agree.

THE WITNESS: (Mcloughlin) That is an issue that
from my perspective in offering counsel to Mr. Peterson on
deciding that question, I would want to ask a series of
gquestions of our technical staff. And the reason for that,
Your Honor, is this, the --

JUDGE SMITH: Well, no, wait a minute. I think you
maybe you might satisfy, just simply, you don’t know yet; is
that correct?

THE WITNESS: (McLoughlin) That’'s exactly where 1
am, yes. I don’'t want to do anymore. But what I don’'t want

that to be interpreted is, in any way, chape, or form, that

that’'s a negative in any way. I’'m concerned about leaving the

wrong impression here.

JUDGE SMITH: Okay. We're all right.

THE WITNESS: (McLoughlin) Your Honor =--

JUDGE SMITH: Wait, wait.

THE WIINESS: (McLoughlin) Okay.

JUDGE SMITH: Let Ms. Weiss == I would allow you to
go ahead, but we’'re running out of time.

THE WITNESS: (McLoughlin) Yes.

JUDGE SMITH: I mean, I don't think you want to come
back, do you?

THE WITNESS: (M~Loughlin) No.

Heritage Reporting Corporation
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(Laughter)

BY MS. WEISS:

Q Can we just agree with the proposition that it’s a
sericus issue and it hasn’'t yet been resolved?

MR. TURK: I object. I don’t know what -- I don’t
know what it is.

JUDGE SMITH: It’s a histcrical issue and it hasn't’
been resolved.

MR. TURK: What?

JUDGE SMITH: 1Is that all right?

MS. WEISS: Yes.

JUDGE SMITH: Implementability of sheltering --

MR. TURK: Your Honor --

JUDGE SMITH: -- ot 98 percent of the population. 1
don’'t care what you think, that’s the question that was put to
him and that's the answer.

MS. WEISS: Do w2 need to confer on that?

MR. DIGNAN: 1Is there a question pending?

MS. WEISS: There’'s a question pending and I think
the witness may have said, yes, but I'm not sure,.

MR. DIGNAN: What'’s the question pending?

MR, TURK: The witness has not said yet.

MR, DIGNAN: Can I confess, Ms. Weiss, 1 didn’'t
realize there was one pending. Precisely what question is

pending?

Heritage Reporting Corporation
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JUDGE SMITH: Wwhat happened was, she says, will you
agree ti. - it’s an important issue that remains unresolved.
Everybody objected, remember. And then, it was changed to be,
would you agree it’'s a historical issue that has yet to be
resolved. And then Mr. Turk objected and then I restated it,
and he doesn’t like the way I restated it, and we're just sort
of wandering around here.

MR. TURK: Your Honor --

JUDGE S$MITH: And then maybe by chance we'’ll strike
upon a record that's complete, I don’t know.

(Continued on next page.)
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MR. TURK: I have a fundamental prublem with asking
these witnesses to get into a matter which could have such a
potential impact on the record. It is to the merits. They
have indicated a reluctance to touch the issues and I think if
Ms. Weiss wants FEMA to put forward a witness on the issue, we
could ask FEMA to do that,

JUDGE SMITH: Just a moment now. I do have sympathy
with your complaint that no merits litigation was intended or
expected.

On the other hand, the witnesses have been competent
to decide what they feel capable of answering and what they
don't feel capable of answering, and I don’t think really that
you have standing on this to raise that -- to make that
complaint recognizing, however, that the record that is being
developed affects you, too.

Gentlemen, is tiere any question about it? You
should feel very, very free to simply state, if that is the
truth, that you are not prepared to give a reliable answer to a
question. The Board realizes that you were brought here for a
purpose of touching historical milestones on your evolution.

Are you objecting, Mr. Flynn?

MR. FLYNN: I am not objecting to the question as
formulated by the Board going to whether the implementability
of sheltering for the 98 percent under limited circumstances

has been an historical concern, or whether it revives the
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concern -- whether it revives those concerns.

JUDGE SMITH: Okay.

MR. FLYNN: I'm not objecting to that question, no.

BY MS. WEISS:

Q Are you still aware of what the question is because
your counsel restated it, and he didn’'t state it correctly?

The gquestion as modified by the Board was whether we
could agree, panel and I, that this issue of implementability
of shelter of the 98 percent of the beach population is a
historical issue which has not yet been resolved by FEMA?

A (McLoughlin) We have not seen any implementing plan
yet. That'’s where my uncomfortableness comes from. What we
have from the State of New Hampshire is a rationale. It does
not say that this is the plan even, Your Honor, and I am
reluctant to, until we see it incorporated it in the plan
itself and what additional procedures are specified,
to implement this ratioriale in the plan, and that goes to Ms.
Weiss's question, as I understand it.

JUDGE SMITH: Okay. Let’'s see if we can cut this
short because, as 1 understand the parties, there is not even
agreement that the New Hampshire response covers the so-called
98 percent. This is all hypothetical.

MS. WEISS: Well, I don’'t think it’'s =--

JUDGE SMITH: So that further, you know, go to the

implementation -- implementability of a hypothetical situation

Heritage Reporting Corporation
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as ==

MS. WEISS: I thought that we finally agreed that
there was an option.

JUDGE SMITH: If that happened, I didn’'t see it. I
mean, of course, he thinks there is and that’'s --

MS. WEISS: That’'s importcant.

JUDGE SMITH: Yes.

MS. WEISS: And, you know, I'm content to leave this
at this point,

JUDGE SMITH: Good.

BY MS. WEISS:

Q Gentlemen, can you ==

JUDGF SMITH: What do you want to do? Do you want to
go to lunch now?

MS. WEISS: 1 guess s8O.

JUDGE SMITH: All right, 40 minutes?

MR, OLESKEY: Which would make it a quarter to one,
or 20 of one?

JUDGE SMITH: Make it 20 of one. 1Is that enough
time, gentlemen?

THE WITNESS: (Peterson, Did you say 40 minutes,
sir?

JUDGE SMITH: Oh, that’'s what I said. That would
bring you back here at --

MR. OLESKEY: I was wrong.

Heritage Reporting Corporation
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THE WITNESS:
JUDGE SMITH:

MR. OLESKEY:

JUDGE SMITH:
MR. OLESKEY:

(Whersupon,

(Peterson)

Yes.

Too long of one for me.

Five of one.

13204

11l concede

Come back at five to one.

Okay.

12:14 p.m.,

the hearing was recessed,

to resume at 12:55 o’'clock p.m., this same day, Friday, May 27,

1988.)
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AFTERNOON SESSION
12:58 p.m.
JUDGE SMITH: Proceed, please.
Whereupon,
RICHARD KRIMM
GRANT PETERSON
DAVID MCLOUGHLIN
having previously duly sworn, were recalled as witnesses
herein, and were examined and testified further as follows:
CROSS-EXAMINATION (Continued)
BY MS. WEISS:
Q All right, g#ntlemen, could we turn to your January
25th testimony, Page 5. please, in that document that’'s been

marked Massachusetts AG 427

A (Peterson) January 25th?

Q Right.

A (Peterson) Page 57

Q Right. I just want to go right down to the bottom

line on that page, and read it, and I'll add a little
parenthetical and see if you agree with me.

"FEMA interprets these provisions, meaning planning
standard J-9 and planning standard J-10, as requiring
consideration of more than a single protective measure.”

And my question to you is, is that still your

position today?
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A (Peterson) If you're asking me, the answer is yes.
Q And there is nobody on the panel that disagrees with
that?

(No response.)

BY MS. WEISS:

Q All right, the record will indicate that I got no
disagreement.

Let’'s turn to the next page, Page 6. The fifth line
down, just want to read the last clause of that sentence, "but
the current plan considers only one protective measure for the
transient beach population, namely, evacuation."”

And my question to you is, was that accurate as of
the version of the plan which you had on January 25th?

A (Peterson) 1I'm sorry, I didn‘t catch up with you.

You’‘re on Page 67

Q I'm on Page 6.
A (Peterson) Somebody’s delivering mail here to me.
Q Sorry. The fifth line down, the last clause of that

sentence, "but the current plan considers only one protective
measure for the transient beach population, namely,
evacuation.”
And my question to you is, was that true as of the
time you drafted this testimouny, January 25, 198872
A (McLoughlin) In hindsight, and 1'll clearly

acknowledge it because it -- you are eiactly right in writing
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it. It says only one protective measure, namely, evacnation.

Subsequent to that in our discussions we have talked
about other protective actions that the plan requires such as
access control, monitoring and decontamination, and potential
dealing with food in the ingestion pathway for examples.

Now given that, when this says there is only one
protective measure here, evacuation, it technically, I believe
is not as accurate as it could have been and as we would write
it today.

Q As of January 25th did you define access control
monitoring and decontamination as protective actions?

A (McLoughlin) We had discussions in those meetings
about the use of the word protective measures and protective
actions and their equivalency, et cetera. And we did talk
about access control and monitoring in tne January 22nd
meeting, as I recall.

As I sit here and say that, I recognize there is an
inconsistency in what I am saying relative to what is here when
we say the only protective measure is evacuation, and I'm not

denying that in any way. As 1 sit here, I wish we had said

simply -- added the other protective measures in there.
Q Well, my question to you is, as of January 25th --
A (McLoughlin) Yes.
Q -- did you define access control monitoring and

decontamination as protective measures --
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(McLoughlin) Yes.
-=- per se?

(McLoughlin) Yes.

o » O »

You did, and this was an error?

A (McLoughlin) Yes, that’'s the way in which I would
interpret that situation. We've clearly determined those as
being protective measures, yes.

Q You've determined those now?

I3 (McLoughlin) No, no, as of January -- the January
22nd meeting and as of the filing of this January 25th
statenant, we would have considered access control and the
others that I mentioned as protective measures.

Q So somebody made a mistake when they wrote this.

A (McLoughlin) Yes, and I have already acknowledged
the fact that I concurred in this and it’'s -~ in that sense my
guess is we made a technical error in that case.

Q Gentlemen, at the beginning of this session I handed
you a document known as the Christenbury letter.

MS. WEISS: Wait, Mr. Chairman, before we go any
further since I'm moving on to another line of questioning, I'd
like to have Mass. AG 47 moved in and bound into the record.
It’'s already in evidence. 1I’'d just like to have it bound into
the record for clarity of the record since we did so much
questioning on it, and I've provided the reporter with the

copies.
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JUDGE SMITH: Are there objections?

MR. TURK: Just for clarification, was that admitted
already for historical purposes?

JUDGE SMITH: Yes.

MR. DIGNAN: No, it was admitted for more than
historical purposes.

JUDGE SMITH: It was in part ==

MR. TURK: Historical purposes and for the statements
that were expressly examined on by Mr. Oleskey.

MS., WEISS: No, it was admitted as part of --

MR. DIGNAN: Part of our case,

MS. WEISS: -~ their direct evidence No. 6.

MR. DIGNAN: It’s in for the truth of the matters
contained is how it’'s in.

JUDGE SMITH: Now it’s here, it's here actually for
convenience because it’s going to be in the transcript where
the examination is.

MS. WEISS: Exactly.

MR. TURK: My mistake, Your Honor.

MR. DIGNAN: So what are we doing?

JUDGE SMITH: We're admitting it into ~- bound into
the transcript. I guess we're admitting it into evidence
again. I don’'t know. You can cite whichever one you want to.

MS. WEISS: 1It's of no consequence.

JUDGE SMITH: It is of no consequence. Probably the
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better course of action would have been not to have given it an
exhibit number, but just to have bound it in. But this gives
it a convenient place to identify it. So let’s say that it’'s
being admitted for identification convenience. That’s about
the least probative way that you can get anything into the
record here that I can think of.

MS. WEISS: That's fine. 1It’s already in evidence.
JUDGE SMITH: I know, but Mr. Dignan keeps looking at
me like I'm making a historical evidentiary blunder here.
(Laughter.)
MR. DIGNAN: 1've got all =--
JUDGE SMITH: He's got -~
MR. DIGNAN: -~ like me with all these fast-~talking
Washington lawyers, Your Honor. I get nervous.
(Laughter. )
(The document referred to,
having becen previously marked
for identification as
Massachusetts Attorney General's
Exhibit No. 47 was received in

evidence.)

(Massachusetts Attorney General's

Exhibit No. 47 follows:)
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Mr. Henry G. Vickers
Regional Administrator
Federal Emergency Management Agency
422 McCormack Post Office

Boston, MA (02109

Dear Mr. Vickers:

In the Supplemental Testimony of Dave McLoughlin, Edward A. Thomas and

. william R, Cumming on Behalf of the Federal Emergency Management Agency on

Sheltering/Beach Population Issues, filed on January 25, 1988, the Federal

Emergency Mansgement Agency (FEMA) stated its current position with respect to
its review of selected portions of the New Hampshire Radiological Emergency

Response Plan (NHRERP), FEMA summarized its position as follows:

Briefly put, FEMA's position is (a) thet it is appropriate to
consider further the adequacy of the emergen:y response plan for the
transient population of the beaches within ‘he Seabrook Emergency Planning
Zone (EPZ) during the summer, that is, frcm May 15 %o September 1S, as
indicated in the New Hampshire Radiological Emergency Response Plan
(NHRERP) ; (b) that the requirement of NUREG 0654/FEMA REP 1, Rev. 1, for a
"range of protective actions" may or may not be satisfied by evacuation
alone; (c) that FEMA cannot concluce t NHRERP (s adequate with
respect to that beach population until it is clear that the State of New
Hampshire has considered the use of sheltering for the transient beach
population and explains what use, if any, it intends to make of
sheltering. This latter point should not be interpreted to mean that FEMA

‘ has imposed a requirement that sheltering be available. If the State of
New Hampshire intends not to employ sheltering for the transient beach
population (which is not presently clear from the NHRERP), then FEMA

expects the State to develop the rationale for such a choice and provide
it to FEMA for review,




Ouring the January 28, 1988 conference call among the parties in the
Seabrook Cperating License Proceeding, the State of New Hampshire indicated
that it would respond, within two weeks, to the concerns raised by FEMA in its
supplemental testimony. The State's response to FEMA's questions about
protective actions for the Seabrook £FZ beach pooulation is sst forth in the

accompanying enclosure.

New Hampshire appreciates the comments ang assistance provided by FEMA
relative to the New Hampshire Sheltering policy, We believe the enclosed
naterial addresses the concerns raised and we welcome the continued
opportunity to work in concert with FEMA in developing quality emergency plans
for the people of New Hampshire.

Sincerely, ¢

oW

éIEhard H., Strome
Oirector

RHS/MWN/c § F

CC: Seabrook Operating License Proceedings Service List
78648




Enclosure 1

New Hampshire Response to FEMA Syupslemental Testimeny

At Volume 1, Section 2.6, the plan addresses "protective response." The
plan explains that the opjective of protective respenses oy tne State is “...
to control the radiological exposures to which tne puolic may ce suojected in

-

s o1 - i - * wa) -~ ) i aa ] -iom oo
the event of a significant release o raciological materials from a

-1,

.
4X23

\

nuclear facility." The section explains that there are various raciation

exposure pathways, ano outlines tne fegeral protective action guices (PAGs)
for both plume exposure EPZs and ingestion pathway EPZs. At Section 2.6.3,
the plan outlines the specific protective actions acopted Oy tne State for

reducing direct exposure of the pudlic within the plume exposure cPl.

New Hampshire will rely on two protective actions for limiting the direct
exposure of the general puolic within tne Plume Exposure EPZ. These are
sheltering and evacuation. Either of these protective actions «ill be
coupled with access control to prevent unauthorized entry into the area in
which the protective action is being implemented. (NHRERP Vol 1. p. 2.6-4)
This general statement of policy was drafted to be the basis of state
policy for either of the two nuclear power plants with plume exposure EPZs
within the State. It snould not be inferred from this statement of policy,
however, that sheltering is afforded the same weignt as evacuation as a means
to effect dose savings. Subsequent portions of the plan cescrioe the relative
merits of the two protective actions and describes the raticnale and
procedures for choosing protective actions. Sheltering is a protectiva action
of limited usefulness in realizing dose savings for the population, regardless

of the season. For a limited range of conditions, however, the protective

action of sheltering is not without benefits.



Sheltering is a va;Jgole protective response for several ressons. [t can
pe implemented quickly, usually in a matter of minutes. In adgition, it
is less expensive and less disruptive of normal activitiss tnan

1

gvacuation. Y*c:’-'werﬂ*a ion anc management of sheltering is also less
cemanding on the tesources cr tne emergency response orsanization since no
venicles, traffic :a*"*x anc dispatcning of equipped emarzensy w~or«<ers is

required. (NHRZRP, Rev, 2, »ol. 1l at p. 2.6<5)

To maxe sure sneltering is fast and easily managed, as tnis statement

intengs, the State nas adopted a specific sheltering concept.

Fam
I v

”\en Hampshire employs tha 'Snelter-in-Place' concent. Tnis provicas
sheltering at the location in which the sheltering instruction is

Sa -

received. Tnose 3t home are to shelter at home; those at woI< Or sSChool

are to be sneltered in the workplace or school builaing. Transisnts

located indoors or in private homes will be as<ed to sneltaer at the
locations they are visiting if this is feasiole. Transients without
access to an incoor location will ce advised to evacuate as Quickly as
possible in their own venicles (i.e., the vehicles in wnich tney

arrived). Oeparting transients will be adviseo to close tne windows of

their venhicles and use recirculating air until they have cleared the area

subject to ragiation. If necessary, transients without transportation may
seek directions to a neardby puolic building from local emergency

workers. (NHRZRP Vol 1. p. 2.6<6)

Implicit in adopting this position are tnree key factors. First, the
State wanted a sheltering concept that was uncomplicated and manageaole. The
shelter-in-place concept meets this criterion. Second, the State wanted a
sheltering concept that it could rely upon to be implemented quickly. The
shelter-in-place concept meets this criterion; a sheltering concept that
requires the movement of people to a remote shelter location may not. Thirg,
the State feels that if a release of radiation warranted movement of the
public, they are much more likely to be afforded meaningful dose reductions Dy
moving out of the EPZ than by moving to a shelter within the EPZ. This is the
case since the members of the public would be, in effect, "evacuating" to a
shelter. T™is action would require forming family groups or social units

prior to moving, deciding whether to seek shelter or evacuate spontaneoucly,

choosing a mode of transportation (i.e., walk or ride), seeking a destination

(i.e., home or shelter), and undertaking the physical movement.




Furthermore, since sheltering is a temporary protective action, those that
sought public shelter would be faced with tne prospect of assuming some cose
while seeking shelter, more wrile sheltering, and even more curing a
suosequent evacuation. Such consicderations cissuade the state from
considering the movement of large numoers of people to pudlic snelters as a
3

primary protective action for beacn transients, given that evacuation is s2en

as proviging dose savings in nearly all acricent scenarios.

This position does not preclude tne State from consigdering ang selecting
sheltering as a protective action for the Deach population. Nevertheless,
evacuation is a much more likely protective action cecision curing tne summer
months when some Deach transients cannot shelter in place, but must leave or

move to public shelters.

Through the RAC review process, FEMA mace it known to the State that it
was concerned about a shelter-in-place concept that could, in fact, result in

a hasty evacuation of the transient beach population shortly osfore, or

during, a release. For example, tne FEMA technical review comments on the

Decemoer 1984 draft of the NHRERP contained the following comment regarding

the beach population:

Early access control and beach instructions may have to de
implemented, and this must be considered in advance both in
terms of protective action decision making ang public
notification of such.
At FEMA's suggestion, the State, in Revision O to the NHMRERP, adopted
additional means for addressing this concern. Those means consist of closing
or evacuating the beaches and establishing access control as early
“precaut ionary actions." The precautionary action process is 2 detailed

-3-




procedure usea Dy decision makers from May 15 through Septemoer 15, the months
in which there is potential for a significant beacn population, The procecure
advisnas cecision maxers tO close the peaches curing Alert of close or evacuate
the peaches during Site Area Emergency conditions nefore protective action
considerations are warrantec. This would mean that the oceacn oopulation would
oe gone defore an evacuation/shelter cecision pecame necessary. Tne

availability of the srecautionary action procecure is cited in Secti

of the plan:

"The conditions underl «nich such an action may De taxen are cescrioceg in
NHRZR® Vol. & NHCOA Procecures, Appendix F."

A copy of the precautionary action procedure is attacned. (3es: Attachment I).

The addition of these precautionary measures alleviates most concerns
ahout sheltering the beach population. The State's position is based, in
part, upon the RAC evaluation of tne State Response to the RAC review of

NHRERP Rev. 2. At page 64/134, the RAC evaluation stated:

According to the State response and the plan revisions, the use of public
shelters is not proposed guring a Seabrook Station emergency. The only
exception is the possidble use of public buildings for shelters for
transients without transportation. Transients with transportation anc
'without access to an indoor location' will be advised to evacuate in
their own venhicles. The use of public buildings or sheltering of
transients without transportation is acceptable since the transients
without trasnsportation are expected to be a very small numoer.

These precautionary actions and the State emphasis on getting tne

population out early are consistent with actions planned at other nuclear

power plant sites with transient populations.




Once a Ceneral Emergency is declared, State of New mMampsnire ocecision
makers begin a detailed evaluation of the protective actions to be
recommenced. Since tne General cmergency as cefined Oy NUREG-CéS4, FEMA-RZIP.]
is a condition where "releases can be reasonauly expented to exceeg EFA
Protective Action Guideline exposure levels for more than the immediate site
area," it is at tnis point that relative dose savings cetween evacuatisn ang
sheltering are evaluated in accorcance with the protective action cecision
criteria of NHRERP Volume 4 Appendix F ang Volume 4A Ajpencix U for tne

general population including the beach populaticn.

For the aforementioned reasons, it is the State's position that evacuation
is the protective response that would Oe used in response to the majority of
emergency scenarios at Seabrook, and that the protective action of sheltering
may be preferable to evacuation in only a very limitec numoer of accident

scenarios.

The State is currently prepared to recommend implementation of its
shelter-in-place concept at either of the two plume exposure EPZ's in New
Hampshire. The shelter-in-place advisory will normally be issued, for eitner

€°Z, only under scenarios that are characterized by one or more of the

following three conditions:

1. Dose 3avings

Sheltering cuuld be recommended when it would be the more effective
option in achieving maximum dose reduction. New Hampshire has chosen
to base its protective action decisions on the lowest values cited Dy
EPA guidance, that is 1 rem whole body dose and 5 rem thyroid dese.
The protective action guicelines contained in EPA 520/1-75-001,
Manual of Protective Action Guides for Nuclear Incidents, Revised
1980, have been adopted in the protective action procedures of

Appendix F and Appendix U.



2. Consiceration of Local Conaitions
The protective action recommendation procecure cf the NHRERP
(Appendix F, Vol. 4 and Appendix U, Vol. 4A) consicers impeaiments to
evacuation wnen evacuation is the result of tne getailag evaiuation
utilized in thne gecision maxking process.

e Transaierits Without Transportation
wWhen evacuation is the recommended protective action for the oceacn

population, certain transients may be without their own means of
transportation. Shelter will dbe proviced for this category of

a8 "rAar - .. —\.'\;
Wiiaas

craqsients to ensure they have recourse to some protectisn
awaiting transportation assistance.

A major reason for the State's reliance on evacuation is tne recognitien
that, during the summer months, the large transient deach population
potentially present constrains tne use of tne shelter-in-place cption as a
means of achieving dose savings for that segment of the entire population.
*any of the beacn transients are day trippers witnout ready access to a
residence for sheltering as envisioned in the shelter-in-place concept. The
adoption of early beach closings and the precautionary action of deach
evacuations (and their attendant access control to stop the influx of beach
goers) is intenced by the State to minimize the popuiation that could te

subject to possible protective actions at a later time.

The State plans to continue its use of the shelter-in-place concept. It
continues to assume that the shelter-in-place concept can be augmented. It
can be augmented by the precautionary beach closures, and it can De augmented

by retaining the ability to use some public shelters if a need to shelter

transients without transportation occurs.



The utility has sponsored a beach area Sheltar Study uncertaken Dy Stone
and webster Engineering Corporation. Tnis study was proviced to the State as
a resource document. In its review, the State found the cccument to pe of
some value. It identified a large number of snelters that may serve as a pool
from wnich puolic shelter choices will be mace. 3ased upon its review of tne
Shelter Study, the State is conficent that unforeseen cemand for snelter can
pe met provided that the limits of usefulness innerent in any sheiter (e.Q.,
sheltering factors, weatherization, capacity, etc.) are consicerea in tne

decision-making process.

when evacuation is the recommended protective action for the Jeacn
aopulation, certain transients may oe without their own means of
transportation. An estimate of the number of Deach transients who may not
have their own transportation is 2¥ of the peak beach population, as set fortn
in NHRERP, Volume 6, page 2-1 n. The State agrees with the RAC's acvice to
consider ride sharing as a significant factor in estimating transportation
resource requirements, and believes that sufficient ride sharing capacity
exists for transients without their own transportation. In acdition, bus
routes have been planned and bus resources icentified to provice
transportation for persons in the peach areas who may lack their own.
However, there is a concern that some mechanism be provided for this category

of transients to ensure they have some protection while awaiting

transportation assistance.

Using the 2% estimate and the 1987 peak population figures derived dy KLD
for the beach areas of concern, the numbar of transients without
transportation might be as high as 480 in Hampton Beach and 150 in Seabrook

-l=



Beach. On the basis of the Shelter Study, there is capacity in existing
buildings at Hampton Beach and Seabrook Beach to shelter those
transportation-cepencent transients at the beach until transgertation

assistance is made available.

We propose to amend the plan to icgentify potential shelter locations for
the transient beach population without transportation. Tne aspropriate 235
message will pe mogified to provice for instructions to persuns on tne d2ach
who have no means of transportation to Qu to public shelters to await

assistance in the event evacuation of tne beacn is recommencec.

In its introduction, NUREG 0654 FEMA-REP-1, Rev. l criterion J. Protective

Response suggests that emergency planning should ensure that:

A range of protective actions have been ceveloged for tne plume expesure
pathway EPZ for emergency workers and the puolic. Guicelines for the
choice of protective actions during an emergency, consistent with feceral
guidance, are ceveloped and in place . . .

As previously explained, the State has ceveloped ooth evacuation ang
sheltering options for protecting the public. Either of these options may be
coupled with access control. The NHRERP states that either of these
protective actions ". . . will be imp.iemented on a
municipality-by-municipality basis.” (NHRERP Vol l.p. 2.6-11) Furthermore,
the range of protective actions available to the State is expancec three

special considerations. One is specific consideration given to special

facilities:

For institutionalized populations (including those in hospitals, nursing
homes and jails), a more detailed evaluation of protective action

recommendations is undertaken based upon facility-specific sheltering
protection factors. Sheltering in place will normally be the preferred

.q-



protective action for institutional facilities, the nature of wnich
require that the implementation of protective actions, particularly
avacuation, be consicered very carefully with respect to associated ris<s

ang cerived benefits. The actual cose criteria (PAGs) ytilizeg in
choosing Detween sheltering ang evacuation will ce the same for ¢
general population and instituticnalizes incivicuals. (NMRERP Vo
2.6=7)

-

~

e

1 ~
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R second special consigeration is tne potential precautionary action of

closing or early evacuation of beaches pefore protective actions

necessary. A third special consicderation is the State's apility to uncerta<e
aggitional protective responses, incluging using public snelters
transient population without transportation. Together, tnese various ooticns
provide New Mampsnire with a orocac range of protective actions from wnich to

choose.

The State also believes that its Dasis for selecting protective actions is
sound. The basis is cescribved in NHRERP Rev. 2 Vol. 1 Section 2.6.7 Criteria

for Selecting Protective Actions for Direct Exposure within the Plume Exposure

EPZ (p. 2.6-24). Since FEMA has found these criteria to fall snort of bteing
clear, however, tie State has attempted some draft clarifications to key
elements of tne protective action decision criteria. The draft revisions are
attached. (See: Attachment 2). Should FEMA find these draft improvements
remove its doubts about the process for selecting protective actions, the

State is prepared to adopt them as plan changes.

In using the procedure as modified, decision makers are directed to Figure
1A of the procedure to consider factors related to the actual or potential
radiological release. These variables are derived from the guidance of EPA
520/1-78-0018. Considered specifically are: the time to release, time of

plume arrival at a specified location, time of exposure at the reference

locaticn, projected dose, EPA PAGCs, evacuation times, ang shelter dose
-9-



reduction factors. At the General Emergency classification, the evaluation is
first performeg for the area of mos¢ immediate concern, that is ~ithin adout
two (2) miles of the plant. After the raciological consequences are

evaluated, a recommendation will be reacheo.

It is at this point that the local concitions that may affest the
recommencation are consicered. These conoitions are cescricec in Attainment C
to Aspendix F, vol. &, NMRERP, and incluces local meteorological concitions,
conditions of the local road rietwor<, and any natural or manmace impediments

to evacuation,

i~

Once the evaluation process is completed, a rec mmencation to the public
will be made by cecision makers. It must De noted that the procecures will
caution decision makers that if precautionary closure or evacuation of the

beaches has been recommended, then such measures must continue to De the

recommended protective action.

«]10-
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13211

MS. WEISS: I think it’'s probably not even
objectionable.

All right, let’'s move to the letter which has been
referred to as the Christenbury letter. 1'd like to mark it ‘
Mass. AG, I think it’'s 487

JUDGE CMITH: Wait a minute. That's been in again,
o0, isn‘t 1v?

MS. WEISS: Well, I thought that the first and the
last pages.

JUDGE SMITH: No, it ==

MS. WEISS: 1Is that -~

MR. DIGNAN: No.

MR. TURK: No.

MS. WEISS: Wa: the whole thing offered?

MR. TURK: 1It’'s in twice already as part of =--

MS. WEISS: All right.

MR, TURK: =-- 5 and 6.

MS. WEISS: Do you have the number?

MR. TURK: Staff 5 and 6. It was attached to the
Bores memos of -~

MS. WEISS: Fine.

MR. TURK: -~ February and June.

MS. WEISS: Let’'s just -- we won’'t remark it.

BY MS. WEISS:

Q It's a letter trom Mr. Christenbury, chief hearing

Heritage Reporting Corporacion
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13212
counsel of the NRC, to your acting general counsel at the time,
Spence Perry, dated June 18, 1986.

And am I correct that that is an official
communication between NRC Office of General Counsel and FEMA

general counsel?

A (McLoughlin) Yes.
A (Peterson) 'That's my understanding.
Q And is it the only such official communica*ion on the

subject of interpretation of emergency planning, legal
interpretation that you’ve received --

MR. FLYNN: Excuse me.

MR. DIGNAN: Before we go rolling down this path, Ms.
Weiss, I'm sure it’'s inadvertent on your part, but you put the
guestion as being between general counsels.

Now at the time this letter was written by Mr.
Christenbury, the NRC was divided into the Office of Execut.ive
Legal Director and the Office of General Counsel. Mr.
Christenbury is out of ELD.

Now if anything turns on that, let’'s get that clear.

MR. TURK: And also note that he was not the
executive legal director. He was chief hearing counsel at the
time.

MR. FLYNN: I have an entirely different problem.

There was some background noise and I did not hear the

question.

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13214
covered by another letter in which Perry as general counsel of
FEMA specifically concurred in the document.

MS. WE1SS: Yes,

MR. DIGNAN: 1Isn’'t that correct?

MS. WEISS: Yes.

MR. DIGNAN: Well, shouldn’'t the witnesses be
reminded of that if they're being asked --

MS. WEISS: Well, that was the next -- the next
guestion =--

MR. DIGNAN: -~ whether it was an official
in.2rpretation since their own general counsel concurred in it?

BY MS. WEISS:

Q The next guestion was, was it a cooperative effort

between your general counsel and the NRC legal staff?

A (McLoughlin) Was this document a cooperative effort?
Q Part of a cooperative process, let’'s put it that way.
A (McLoughlin) I can’'t -- I don’'t have any idea at all

whether or not Spence Perry was involved in the production of
this, or even in discussions with respect to the Christenbury
on that issue.
What I can say is that I do recall a memorandum that
Spence Perry agreed with the issues in the Christenbury memo.
Q Okay, fine. And 1 believe you testified, Mr.
McLoughlin, that this was one of the high points in your

reconsideration of the beach population issues. I think you

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13215
also testified that it impacted you the most.

Is that accurate?

A (McLoughlin) No, I don’'t believe so, Ms. Weiss.

What I did in the beginning of my testimony on
Wednesday was to cite this document along with a couple of
other pecints as background information that was information
that was in my head that I went into meetings, particularly the
June 2 meeting, with an understanding of.

And the point that I made out of this was that in
addition to the four conclusions that are here, a significant
factor for me is the point that is on Page 2 of this, which is
that the overall objective of emergency response planning as
maximum dose savings.

Now I accept the fact that you have to combine a
couple of things in here to get that interpretation, but that’s
what it was saying to me.

Q Okay. And you've skipped over my next question and
gotten me to precisely the point I wanted to be.

You regarded that definition of the objective of
emergency planning as the achievement of maximum dose savings
as an authoritative interpretation, correct?

MR. TURK: Well, for clarity, may we point out this
is an Appeali Board decision that's being quoted verbatim?

You know, we're straying into legal conclusions here.

MS. WEISS: Well, we had a lot of testimony about how

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13216
this current position was reached through cons.deration of
legal matters. I'm just trying to clarify how it happened.

MR. TURK: If any further interpretation of thir
letter is required, 1 suggest it should be done by legal
counsel .

MS. WEISS: All my question is did they accept it as
authoritative, this definition of the -- the basic goal of
emergency planning as the achievement of maximum dose savings.
The witness has already indicated that he considered that an
authoritative interpretation.

MR. TURK: Well --

MS. WEISS: 1Is that accurate?

MR. TURK: Your Honor, my problem is if she's going
to do it, let’'s put it in context, because the sent2nce clearly
says that the Appeal Board had similarly stated =--

JUDGE SMITH: It dcesn’'t matter what context she puts
it in or you put it in. 1It’'s the context that he had it in his
mind when it was one of the things in the back of his mind as
the things involved.

Did you make a distinction between Mr. Christenbury
and the Appeal Board? I mean did your -- is the back of your
mind that refined in its memory?

THE WITNESS: (McLoughlin) No, it didn’'t, Your
Honor .

JUDGE SMITH: Okay.

Heritage Reporting Corporation
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THE WITNESS: (McLoughlin) 1In fact, I did state that
that -- that it was the combination of those. 1 don't think I
stated in my original testimony it was a combination of those.
But when I was questi-ned afterwards in a private conversation,
I certainly knew that these two statements were separate, and I
had combined them in my mind. Rightly or wrongly, I did.

MS. WEISS: I don’'t believe there is a distinction
either, Mr. McLoughlin, for what it's worth.

MR. FLYNN: Excuse me. I think the editorializing by
counsel is inappropriate.

BY MS. WEISS:

Q All right, let’'s go to Page 3 of “he Christenbury
memo, at the bottom. And it's, of course, discussing in that
context what's known as the three misconceptions memorandum by
Mr. Dignan, the attorney for the Applicant in this case, and
that's the context in which -« against which this sentence
should be read, the last paragraph on the page.

"Secondly, his, "meaning Mr., Dignan's, memorandum
states that emergency planning is intended to limit any adverse
health affect to as low a level as reasonably possible ‘given
the facilities at hand’, possibly implying that additional
facilities would never be required to be built or installed to
satisfy NRC emergency planning regulations.”

In support of this statement, Mr. Dignan cites the

San Onofre decision, supra.

Heritage Reporting Corporation
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"However, that decision provides only limited support
for this conclusion. There the Commission addressed only the
issue of whether additional hospital construction should be
undertaken and concluded that such extraordinary measures are
not required.”

Didn't you interpret that to mean that, in order to
achieve maximum dose savings. additional facilities might be
required in certain cases to provide reasonable assurance that
adequate protective measures can be taken to protect the
public?

A (McLoughlin) Ms, Weiss, I never addressed that in my
mind. The only way in which I would have addressed this -- the
iogical thing that came to my mind in reading that statement
was something like alert notification systems which were
important to us in the whole warning aspect, and if they're nct
there, this would suggest that they would need to be there.

I never to be -- in my recollection; I never -- it’'~
not that I wouldn’'t have. 1It’s simply that I didn’'t in my
consciousness in the way in which you described it.

Q Well, that's fair.

You testified yesterday, I believe, that at the June
2nd meeting the view of virtually all of your staff was that
all options must be explored for achieving maximum dose
savings, and I believe you mentioned including possibly

building shelters, or improve roads.

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13219

Wasn’'t that your testimony?

A (McLoughlin) I certainly indicated that the primary
thrust in my mind in the June 2 meeting was indeed the issue
that shelter option had not been fully explored. That was the
advice was getting from the staff at that point.

1 mentioned that several other options 1 knew of wore
"being considered”. 1 tried not to define what being
considered was, because that was -- it’'s not up to us to
propose those. It is up to the State of New Hampshire to
propose those at this point., So I was simply trying to point
out the fact chat I was aware of those, 1 did not say anything
about requiring that as I recall.

Q Well, would it be fair to say that ut least as of the
time that you were -- June position was being draited, you did
not interpret the Christenbury memo as precluding you in a
particular appropriate case from requiring that shelters be
built or other additional facilities?

A (McLoughlin) That's correct. 1 did not interpret
the Christenbury memo to preclude that.

Q Is that still your view?

MR. TURK: Your Honor, I have a problem because we
really are going into legal conclusions. And if you want to =--
1 mean the Christenbury letter, I am familiar with; 1 had a
hand in drafting it. Someone from FEMA did as well. If you

want an additional cite, 1 suggest you look at 0396, Page 14,

Heritage Reporting Corporation
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. 1 which says, "The following examples are given to further
clarify the task force guidance on EPZs." And it goes on to

say, "No construction of specially equipped fallout shelters.

- W N

MS. WEISS: Your Honor, that’s redirect, that's
5 redirect. That’s not an objection.
6 MR. TURK: Well, we're getting at interpreting a

T legal letter, Your Honor, and you're asking the witnesses to

8 give ==
9 MS. WEISS: This whole case stands --
10 MR. TURK: ~- interpretation, and it’s not going to

11 have any authoritative bearing on the legal issues in this

12 case.

13 MS. WEISS: Oh, I beg to differ. But this whole case
14 stands on these witnesses’' interpretation of what they have
15 been told by NRC constitute the legal requirements of the

16 emergency planning rules. And it’'s important to know whether
17 that understanding i3 a correct understanding.

18 MR. DICNAN: Your Honor, my problem is this. Ms.
19 Weiss got all the legitimate relevance out when the witness
20 admitted that he did not, or admitted -- admitted is probably
Bt the wrong word -- happily concurred that he did not read

22 Christenbury as having told him he could not consider

23 constructing sheiters period

24 That probably was legitimate for the purpose of

25 how -- what was influencing them as they made their decisions.

Heritage Reporting Corporation
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KRIMM, PETERSON, MCLOUGHLIN - CROSS 13221
But now as I see it, we're down and asking him to interpret,
well, just what does this mean in nuances: Could you have
required shelters at Seabrook. Now the problem --

MS. WEISS: The only question is =--

MR. DIGNAN: Excuse me. The problem is this. If we
really want to have this out, I've never =-- I've never bought
that paragraph in Christenbury’'s letter, and he was writing it
about my letter. And I'm looking forward to the day when I
argue I argue it before an Appeal Board with a NRC lawyer,
because I'm going to win it. I think that case does preclude
it.

But whether it does or not, as Mr. Turk said, there’s
a planning document over there that says you don’t have to
build shelters. And why we are asking, as the Board pointed
out many times, non-lawyer witnesses for their views of what a
Christenbury response to my legal memorandum meant, which 1is
something that if it b2 an issue, you’re going to determine in
the first instance as a matter of law, is beyond me.

MR. FLYNN: I'd like to be heard on this too, Your
Honor.

JUDGE SMITH: All right.

MS. WEISS: May we just remind the Board that the
only question pending now is whether their view is the same or
has it changed.

MR. FLYNN: And that's what 1 want to address.

Heritage Reporting Corporation
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We've passed over a threshold into the evolution of
FEMA’'s position and we are now getting into a debate on the
correctness of FEMA's position. And I submit that that is the
ultimate question for the Board to decide, and it is
inappropriate as in the nature of legal argumentation to be
putting these witnesses through the paces about what FEMA's
policy is or ought to be.

JUDGE SMITH: I think we should limit these
questions, the last question should have been limited and this
question should be limited, and similar questions in the future
should be limited not to what his mental interpretation was,
but in addition to that, what action he took as a consequence
or will take in the future as a consequence, because we do not
want either to bootstrap Mr. Christenbury’s legal opinion
through his interpretation, yesterday or today, into our
record.

So I think that will be a limitaticn that the Board
will impose.

MS. WLISS: Okay. With all due respect, 1'd just
like to press the last question which is whether their view has
changed. I mean, ycn can sustain the objections, but I‘'a like
tc press that question.

JUDGE SMITH: Sustained.

BY MS. WEISS:

Q OKay, gentlemen. And would it be accurate that the

Heritage Reporting Corporation
(202) 628-4888




10
11
12
13
14
15
16
17

lu

20
r §
22
23
24
25

,

KRIMM, PETERSON, MCLCUGHLIN - CROSS 13223
only legal opinion whicn you have had since the Christenbury
memo on the issues we’'ve been discussing is the paper which you
received from Mr. Turk in February of 19887

MR. FLYNN: We've been discussing a lot of issues.
That's a very broad question. 1I'd like you to be more
specific.

MR. DIGNAN: Ms. Weiss, could I suggest that you
confine that to legal advice from NRC lawyers?

MS. WEISS: Yes, yes.

MR. DIGNAN: And it might not --

MS. WEISS: Yes, yes, with that limitation.

JUDGE SMITH: You heard Mr. Flynn's complaint, too,
didn’'t you?

What issue are you talking about?

MS. WEISS: The issues related to ==

MR. FLYNN: The so-called three misconceptions a2mo?

MS. WEISS: -~ cke use of sheltering as an option.

THE WITNESS: (McLoughlin) Ms. Weiss, I have
participated in meetinys in which there have been NRC lawyers
and have listed to the NRC discussions.

To be honest about it, I would not move on any of
that discussion until 1 had checked with our legal staff with
respect to whether or not we had ought to be doing anything
with that.

So anything -- I have always tried to be sure that
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anything that I use gets funneled through our own agency'’s
legal staff before taking any action on my part at all.

BY MS. WEISS:

Q Okay. Well, this question is really just a narrow
one. As a factual matter, have you received any written legal
advice from the NRC with respect to the interpretation of the
emergency planning rules in regard to sheltering since the
Christenbury memo other than the one which you received from
Mr. Turk in February of 19887

MR. TURK: In October.

THE WITNESS: (McLoughlin) I don’t want to be
evasive, but I want to be accurate with you.

Normally we would not get that. Those kinds of
correspondence would go to our general counsel’s office.

Now, maybe I ought to let you ask a follow=-on
question after I‘'ve said that. I think I might know what the
next question would be, but let me let you ask it.

BY MS. WEIES:

Q Weil, you’'re aware -- has any such document come to

your attention?

A (McLoughlin) That's wnat 1 figured you were going to
ask me.
Q Well?
A (McLoughlin) And the -- I'm == let’s see,.
Well, I can’'t think of any. Right here I can't think
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of any.

Q And we discussed the status of that letter yesterday
so I won’'t go into it again.

MS. WEISS: For the Board’'s ease in following this
thing, I've decided to reserve 3 and 4 until the panel arrives
on the FEMA testimony, and go on to No. 5 on my cross-
examination plan.

BY MS. WEISS:

Q Gentlemen, you testified, and in particular, Mr.
McLoughlin yesterday, that an analysis which Mr. Keller of
Idaho National Engineering Laboratories did for FEMA in the
October 1987 framework.

Do you recall that testimony?

A (McLoughlin) That’s correct.

Q And 1 believe ycu said tha. that was the technical
analysis that had substantial inputs on your decision to
withdraw the previous FEMA testimony and replace it with the
n w FEMA testimony; i® that accurate?

A (McLoughlin) That':s accurate only in this
correction. I did not make the decision on the January 25th
one. Mr. Peterson did because he was in plece a* that time.
But it certainly impacted me in the counsel I was giving him,
yes.

Q And 1 believe you testified that it demonstrated that

evacuation achieved significant dose savings for fast-breaking
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accidents; was that correct?

A (McLoughlin) That's correct. That was one of the
conclusions that I understood came out of that discussion. The
work that he did plus the discussion -- the NUREG-1210.

Q Well, I thought that the NUREG-1210 discussion was
later on in the January, February, March time frame.

A (McLoughlin) Between -- no, the testimony that I
gave was that in September, because of the troubling influences
that were occurring to me in my mind, that our technical staff
asked Dr. Keller to run the technical analysis.

He then came to FEMA in the October time frame and
sat down with our technical staff, and in the course of that
discussion two things, as I understand it, were included in
that discussion. One was the Keller study, and the other was
NUREG-1210 and its implications.

Q Car. you describe to me as precisely as you can what
the Keller study of October consisted of?

A (Peterson) What does she mean by that?

A (McLoughlin) She’s asking me, as I understand,
specifically about the Keller study.

And I testified that the results of that discussion
came to me through cur technical staff. And the reason I did
that is because I did not go back to the original documents for
checking on this.

Now, subsequent to those meetings in October, and
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clearly acknowledge it was subsequent, I have looked at a few
things in 1210, but that's -- that’s a different issue.

At that time I did not look at the Keller document
itself or 1210 itself. I dealt -- the discussion dealt with
the results of their discussions on that.

Q Have you read the deposition that Mr. Keller gave in
this proceeding or any parts thereof?

A (McLoughlin) Yes, I have.

Q Isn't it true that in the October time frame that the
analysis done by Mr. Keller was a generic analysis of the
probability of a fast-breaking accident which he defined as an
accident where PAGs would be exceeded within 30 minutes of
accident initiation?

MR. FLYNN: May the witness refer to the Keller
depositions if he’'s being asking to remember what it in them?

JUDGE SMITH: If he has to. I mean, you kncw, 1f he
needs it.

As a matter of fact, if you don’'t remember it, that’s
fine. Then answer it that way.

THE WITNESS: (McLoughlin) I don’'t remember the
specific title of it, and I do know that, and the reason I
included the discussicn, both the Keller study and 1210, is
because I am aware of the fact that the Keller study that we
asked him to do needs to be combined with that other study for

the full set of conclusions. That’'s the point that is in my
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mind about the combination of those two. That’'s why I have
been very careful poth times to combine those two, and not to
rely on either one of them separately.
JUDGE SMITH: Combining wh.t two?

THE WITNESS: (McLoughlin) Comhining the work that

JUDGE SMITH: Yes.
THE WITNESS: (McLoughlin) =-- and NUREG-1210.
JUDGE SMITH: 1210.
THE WITNESS: (McLoughlin) Yes.
BY MS. WEISS:
Q Mr. Krimm, have I correctly described the analysis
that Mr. Keller did in October?
A (Krimm) I did not read the Keller deposition. And I
can only tell y»u =--
0 Were you in on the discussions in Octoper?
A (Krinmw); I was ==
MR. FT.YNN: I objest to this line of guestioning. I
suggest thet it is irrelevant for the reason that the
probabilistic analysis that Mr. Keller did not find its way
into the testimony.
MS. WEISS: These witnesses testified that that was
an important influence on them in changing the FEMA position.
And I think I am fully entitled to explore it,.

|
|

we asked Dr. Keller to do =--
JUDGE SMITH: They say it was an influence. However,
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Mr. Keller'’'s deposition of April 1988 is not what they --

MS. WEISS: No, I'm asking them =--

JUDGE SMITH: ~-- what influenced them.

MS. WEISS: No, I'm not asking this witness with
regard to the deposition. 1I'm asking him doesn’t he know that
to be true.

JUDGE SMITH: All right. Just independently.

MS. WEISS: That'’s right.

THE WITNESS: (Krimm) What are you asking to be
true?
BY MS. WEISS:
Q Don’'t you know it to be true that the analysis that

Mr. Keller did in the October time frame was a generic analysis
of the probability of a fast-breaking accident at which he
defined as an accident where PAGs, P-A-G-3, would be exceeded
in 30 minutes nf accident “aitiatioan?

A ;Krimm) I don’t know. I was not in on the

-

discussions. I was briefed by my staff.

Q Is that what your staff told you?
A (Krimm) I can tell you what they told me. And
basicully -- which was the result of the Keller study -- that

evacuation provides significant dose savings; that in a core
melt, evacuation is the best; that the major dose in an
accident, a major dose contributor in an accident that would be

harmful to people is really from the ground, ground shine; and
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that if you sheltered people, when they leave those shelters
they would be exposed and probably get a greater dose from the
ground shine.

And the other point that came up in the way accidents
happen, it's very difficult and it’'s very -- there is somewhat
an unreliability of what may occur. And, therefore, rather
than sheltering people and maybe exposing them to a greater
harm, you’'re better to evacuate because -- if I can explain
this properly -- you might think only a certain type of
accident is going to occur, and it could end up being worse,
and you'd have a greater release than what was anticipated, and
therefore you’re better off to ev~~nate rather than put people
in shelter.

Q And it’s your testimony under cath today that that’'s
what you were told about the Octcber Kell’er analysis?

A (Krimm) I believe that’s the 'jay it was explained to
me .

Q Did your staff ever discuss with you what the
analysis was that led Mr. Keller to those conclusions?

A (Krimm) I do not recall that they did. They may
have, but 1 was more interested in the results, or it was
brought to my attention actually, rather than going into a lot
of the technical details, what came out of the study, what some
of the conclusions were.

Q And if the evidence in this case were to show that
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what Keller did in October was a generic analysis of the
probability ot fast-breaking accidents, that would come as a

surprise to ycu sitting there today?

A (Krimm) Not necessarily?

Q No. You mean you may have heard that?

A (Krimm) I may have. I just don’'t recall. I can
only =--

Q You don’'t recall.

A (Krimm) -- remember what -- you know, what impressed

me at the time, and that was --

Q The conclusions.
A (Krimm) -- the conclusions, yes.
Q That may have been how it was described to you, as an

analysis of accident probabilities generically.

A (Krimm) It may have beer.
Q It may have been.
A (Krimm) I don’'t ==
JUDGE SMITH: It may have been =-- nis answer was --

it may have been. I don’'t =--

THE WITNESS: (Krimm) 1 don’'t recall really. I just
remember the conclusions. because they had the bigger effect on
me .

BY MS. WEISS:

Q And was it put together with some work done by a Mr.

Baldwin of Argonne Laboratories?
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Q Gentleman, I'm Matt Brock for the Town of Hampton,
and I will try to be brief.

Mr. Krimm, is it accurate that you’re familiar
generally with the emergency exercise process by which FEMA
evaluates emergency plans?

A (Krimm) Yes.

Q And it is correct that the emergency exercise is a

13233

primary means by which FEMA evaluates whether or not plans are

adequate?

A (Krimm) 1It’s the primary process whereby FEMA
evaluates whether a plan can be implemented.

Q Okay, and that s important in making an overall
determination of whether or not the plan is adequate.

A (Krimm) That’'s correct.

MR. FLYNN: I object to the relevance of this line.

We’'re not litigating the exercise; we’'re litigating the plan.
g g g g P

MR. BROCK: Thank you, Mr. Flvnn.

If T could just have that as -- I'm just trying to
lay a foundation, Your Honor, for a few question.

JUDGE SMITH: All right. Go ahead.

BY MR. BROCK:

Q Now as far as scheduling emergency exercises, am I

correct that generally that scheduling -- strike that.

That the scheduling of emergency exercises is done

through the regional office rather than headquarters.
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A (Krimm) Where state and local plans are involved,
that'’'s correct.

Q All right. So the practice would be that the
regional office evaluates when it’'s appropriate to conduct the
exercise, makes that decision on its own, and headquarters --

A (Krimm) Well, let me correct.

It makes the decision in conjunction with the Nuclear
Regulatory Commission, with the utility and with the state and
local governments.

Q And also with the RAC input.

A (Krimm) Yes.

Q But not with FEMA headquarters.

I (Krimm) Well, they do advise FEMA headquarters from
the standpoint that we very often have to supply resources to
these exercises.

Q I see. So the regional office may contact you and
say we’'ve set up a date and we need certain resources in order
to proce=d.

Is that a fair summary?

A (Krimm) For state and local exercises, that's
primarily true.

Q All right. Now with reference to the emergency
exercise for Seabrook that was conducted in February of 1986,
isn't it correct that headquarters did get involved in the

scheduling of that exercise?
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MR. FLYNN: Are we still laying the foundation here?

MR. BROCK: No.

MR. FLYNN: Then I object to the relevance of this.

JUDGE SMITH: I don’t understand the relevance.

MR. BROCK: Your Honor, I believe that the issue here
is the process by which FEMA has reached its conclusion. I
believe -~ that this process by which the exercise was carried
out and the influences brought to bear in making that
determination, we believe has relevance to how subsequently the
FEMA position ultimately may have been altered. And
specifically, that there were contacts from the state, from the
White House and other irfluences being brought to bear to push
Seabrook along.

And I'm trying to establish that that inaeed was the
case with respect to the exercise, and it will be our argument
that that carried forth into an ultimate change of the FEMA
posi‘.ion.

MR. FLYNN: Well, even i%f we accept for the sake of
discussion that the ’'86f exercisc was scheduled when it was as a
result of political pressure, I don’'t see that that has
anything to do with the appropriateness of the process of

arriving at the conclusion in this litigation.

m

JUDGE SMITH: I don’t see the logical i1ink timewise.

MR. BROCK: Well, Your Honor, I guess, first of all,

to establish that these contacts, or these influences were
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' 1 being brought to bear on FEMA from at least early 1986, and to
2 establish that as a pattern which ultimately led to the --
3 JUDGE SMITH: Well, you just don’t have -- no. It’'s
+ just arbitrary. You’'re going to have to start you off at some

! other time place. 1It’s time, time; not subject matter, time.
6 MR. BROCK: Well, do I understand the Board’s ruling
7 that I cannot inquire into what influences were brought to bear
8 in terms of how the exercise was scheduled?
9 JUDGE SMITH: Not if your sole purpose is to
10 establish pattern.
11 MR. BROCK: Establish a pattern and particular
12 inflvences; specifically, the Governor’'s office of New
13 Hampshire and the White House that were lobbying FEMA to

‘ 14 proceed in a manner which was perhaps contrary to FEMA and RAC
15 view on -he issue.
16 JUDGE SMITH: What you're suggesting is that the
17 mersage they took, if any, from the scheduling the exercise
18 early carried over, had a momentum and carried over into their

19 evolution of their position.

20 MR. BROCK: That'uy correct, Your Honor. Not only for
21 the exercise, but subsequently when deficiencies were
22 identified, that those same influences were again brought to
23 bear --
24 JUDGE SMITH: New ones? Different ones?
25 MR. BROCK: I'm sorry, 1 don’'t understand the
‘ Haritage Reporting Corporation
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question.

JUDGE SMITH: The different influences? Additional
influences --

MR. BROCK: No, that the Governor’'s Office of New
Hampshire continued both before the exercise to push it, to
have it conducted. Subsequently, when a record number of
deficiencies were identified, that the Governor's office called
to comnlain about that.

We've already had testimony, I believe from Mr.
McLoughlin yesterday, that within days of FEMA filing a
position on June 4, ’'87, again Governor Sununu personally
called to complain about the FEMA position. And we believe a
pattern is being established.

JUDGE SMITH: All right. Well, go directly to it.
Ask them if contacts from the Governor, or whomever, prior to
say June, ask him about it. Go directly to it, pbut don’'t take
so long to do it, and don’'t lay so much of a foundation. Go
directly to it.

MR. BRCCK: All right.

BY MR. BROCK:

Q Mr. Krimm, is it correct that Governor Sununu
contacted FEMA headquarters and was adamant that the emergency
exercise go forward as scheduled in February of 867

MR. FLYNN: Otjection, 1 -- Your Honor, this goes

directly counter to thne instructions you just gave counsel.
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MR. BROCK: I believe it goes directly to the
influence, Your Honor. That'’s what I'm trying to establish.

JUDGE SMITH: My main concern is =--

MR. DIGNAN: Your Honor, can I =-=-

JUDGE SMITH: -~ time here. We understand what he's
doing, and he can either do it or not, but it’s the time that
it’s taking.

MR. DIGNAN: Your Honor, I'm going to argue for him.
It’s his time he’'s using up as far as I'm concerned. Let him
use it. He’'s made his speech for the press. Let these men
answer it under oath, and let’s put it away.

MR. FLYNN: Fine. 1’1l withdraw the objection.

MR. DIGNAN: And he let him use his time to go
through the foolishness.

JUDGE SMITH: Mr. Dignan, withhold your comments.

Proceed, Mr. Brock, but just go directly to the heart
of what you're trying to get to.

MR. BROCK: I Yelieve the question I just asked Mr.

Krimm, I'd like &n answer to that question.

THE WITNESS: (Krimm) Would you restate the question
for me?
MR. BROCK: Yes.
BY MR. BROCK:
Q To your knowledge, did Governor Sununu call FEMA

headquarters and was he adamant that the emergency exercise
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scheduled for February '86 go forward as scheduled?
A (Krimm) I heard that he had called FEMA

headquarters. I do not have direct knowledge of it.

Q Okay, but that was your understanding; is that
correct?

A (Krimm) 1It‘s hearsay.

Q I1'm not asking whether it’s hearsay. That was your

understanding that that occurred; is that correct?

MR. TURK: That the Governor called.

THE WITNESS: (Krimm) I heard that the Governor
called, yes.

BY MR. BROCK:

Q And that he wanted the exercise to go forward as
scheduled?

A (Krimm) Yes.

Q Okay. And you communicated that to Mr. Thomas, did
you not?

A (Krimm) I’'m not sure that I communicated that

particular thing to Mr. Thomas.

Q You don’'t know whether you did or not?
A (Krimm) That one, no.

Q You could have, but you’'re not sure.

A (Krimm) Right.

Q Okay. 1Is it fair to say that on or about the same

time that Governor Sununu called and said that the exercise
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should go forward as scheduled, that a call came from the White
House to FEMA headquarters with again the same suggestion that
the exercise go forward as schedule?

A (Krimm) Okay, I think that it -- there was an
ingquiry as to why -- and I did not receive the call. 1 should
make that very clear. It was told to me that there was an

inquiry as to why the exercise couldn’t go forward.

Q Okay. And it came from the White House?

A (Krimm) Someone -- that was my understanding, yes.
Q Okay. And did you communicate that to Mr. Thomas?
A (Krimm) Yes, I did.

Q Is it fair to say that at the time the issue was

pending about whether or not to proceed with the exercise that
FEMA in the region at least, Mr. Thomas’s region, and the RAC
had concerns about whether the plans were sufficiently
developed to hold an exercise, and whether the budget would

support an exercise at that time? Those were concerns

expressed?
A (Krimm) Yes.
Q And as a result of the communications from Governor

Sununu’s office an the White House to which you referred, is it
fair to say you contacted Mr. Thomas and told him to proceed
with the exercise as scheduled in February of ’'867?

A (Krimm) I told him that we would like to proceed

with the exercise. 1 explained that the State of New Hampshire
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seems to want to do it, and we might as well go ahead with it.

Q Okay. And you also told him that additional money
would be made available for any budgetary problems along that
line; isn't that correct?

(Krimm) I believe I did, yes.
The exercise was conducted as requested?

(Krimm) Yes.

2 P X -

Okay. And following that --
JUDGE SMITH: You're spending so much time on this
exercise. I think you ought to take Mr. Dignan’s comment.
It’s your call., 1It’'s your call.
MR. BROCK: Thank you, Your Honor.
JUDGE SMITH: We’'re going to cut you off pretty soon,
and just move; move, man.
MR. BROCK: Doing the best 1 can, Your Honur.
BY MR. BROCK:
Q Following the exercise FEMA identified over 50
deficiencies; isn’'t that correct?
A (Krimm) That's correct,
Q And isn’t that correct that was a record number for

FEMA, in FEMA's experience?

A (Krimm) Mr. Brock, I can’t honestly say that it was
a record number. I will say this, it’s a high number.
Q And is it fair to say that following FEMA identifying

those deficiencies that Governor Sununu again personally called
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FEMA headquarters to complain about the deficiencies, to your

knowledge?

A (Krimm) Not to my knowledge, no.

Q Are you aware of Governor Sununu calling the
headquarters to complain about Mr. Thomas personally?

A (Krimm) Yes.

JUDGE SMITH: When, when?

MR. BROCK: Following the exercise, and after the
deficiencies had been identified.

BY MR. BROCK:

Q You are aware of that?

A (Krimm) Yes. Not personally; only through hearsay.

Q Okay, but it was your understanding that Governor
Sununu had problems with Mr. Thomas specifically?

A (Krimm) T had heard this, yes.

Q Would you agree that during the course of the spring
from the time of the exercise up into June at least that
Governor Sununu either personally was making phone calls or
attending meetings or members of his immediate staff were
involved in Seabrook in an effort to expedite the process?

That was an ongoing and regular event that you were

A (Krimm) I'm going to answer your question, but
want to say beforehand that I was never involved in any

meetings with Governor Sununu. I never met him, so I can
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only -- 1’11 answer your question yes with a caveat that [ only

heard this. I did not personally -- I was not personally
involved.

Q Again, but that was your understanding.

A (Krimm) That’'s right.

Q Following the FEMA filing of its position for the

first time June 4 of '87, I believe, Mr. McLoughlin, you
testified yesterday Governor Sununu called FEMA headquarters to

express concern about that position; isn’t that correct?

A (McLoughlin) On June 5th, yes.

Q On June 5th, the day after.

A (McLoughlin) That'’s correct.

Q And subsequent to that, as I understand it, a letter
was sent to explain to the Governor -- articulate more the

nasis for FEMA's position; is that correct?

A (McLoughlin) Mr. Brock, it did that. It also
included a requ:nt for a clarification and/or information in
there, but it certainly did what you said.

Q Okay. What additional communications did you receive
from the Governor'’'s office from the June 5th phone call that

you‘ve described up until March 14 of '88?

A (McLoughlin) Absolutely none.
Q Is the panel --
A (McLoughlin) You're talking about the Governor's

office specifically and to me.
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Q I'm talking about the Governor, or the Governor's
staff to FEMA headquarters, to your knowledge.
A (McLoughlin) To my knowledge, in the interval after
June 5th, I know of no conversation and not contact to FEMA
headquarters from Governor Sununu or his immediate staff.

All the -- basically all the communication was
through Mr. Strome and through our regional office, and the
contacts betwz2en our regional office and Mr. Strome.

Q Were you aware that Mr. Strome had particular
problems with Mr. Ed Thomas personally?
A (McLoughlin; Had problems?
MR. FLYNN: Object to relevance.
THE WITNESS: (McLoughlin) You know, the ==

MR. FLYNN: Mr. McLougklin, there's an objecticn

pending.

THE WITNESS: (McLoughlin) Okay.

JUDGE SMITH: Oh, there is?

MR. FLYNN: Yes, 1 said object to the relevance.

JUDGE SMITH: Welil, 1 ==~

MR. BROCK: Well, Your Honor.

JUDGE SMITH: Professional problems, or you say
personal problems. Are you talking about professional

problems?
MR. BROCK: Well, that’ s correct, Your Honor, witl

Mr. Thomas'’'s role in the evaluation of Seabrook.
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JUDGE SMITH: All right, the problem is with Mr.
Thomas himself professionally.

MR. BROCK: That'’s correct, Your Honor.

MR. FLYNN: But that wasn’t the question.

MR. BROCK: All right.

BY MR. BROCK:

Q As corrected, can you answer that gquestion?

A (McLoughlin) Please restate it, Mr. Brock. I don’'t
want to take your time, but please do.

Q That's fine.

Were you aware that Mr. Strome and his office at the
time that we’'re speaking of, which is following FEMA's filing
of its position, had problems with Mr. Thomas as to Mr.
Thomas'’s position with respect to the Seabrook plans?

A (McLoughlin) No, I -- first of all, I never talked
to Mr. Strome about that at all.

Anc¢ secondly, whether or not I was aware of any
issue, I was aware that the State of New Hampshire, and
probably in the person of Mr. Strome since he was the principal
person we're dealing with, was differing with FEMA on some of
the positions it was being taken.

Now I consider that not at all unreasonable. We have
that kind of difference in many instanco2s with states. So I
didn’t attach anything -- what I don’'® wan' to do is attach

anything vo that that I think was unusual.
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. 1 Q Did you attach a name or person to it in the form of
2 Ed Thomas?
3 A (McLoughlin) The answer --
4 Q Did you -- what I want to know is if Mr., Strome or
5 his office had a particular problem with Ed Thomas as
6 distinguished from FEMA about the position with respect to New

7 Hampshire emergency plans, to your knowledge.

8 If you don’t know, so state.

9 A (McLoughlin) Yes. I -- I cannot attest to arything
10 in the way in which you describe it, no.

11 Q Is anyone else on the panel aware of any

12 communications from the Governor’'s office following the June

13 5th phone call to which Mr. McLoughlin has testified?

' 14 A (Krimm) Yes, I am.
15 Q Okay. Can you elaborate, please?
16 A (Krimm) Yes. There were two telephone calls. One

17 veccurred, to the best of my knowledge, Mr. Brock, it was after
18 the June 11th letter. Mr. McLoughlin was out of town, and

19 somehow or other the telephone call] from Governor Sununu came
20 to me, And he just wanted to assure that we would prcvide

21 technical assistance as we stated in our letter, you know, to
22 the State of New Hampshire, and provide any guidance or

23 assistance.

24 And I said that, you know, we would do it, and that

25 Ed Thomas would be in contact with Mr. Strome. And, you know,
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he said that was fine, and he had to go get an airplane.

Q What was the date of that call?

A (Krimm) I'm very sorry, I don't -- it was after th2
June 1l1lth letter, but I don’t remember the date.

Q Just with respect to that, though, it was your
testimony the call -- in that call the Governor did not express
any opinion about the FEMA position or Ed Thomas?

A (Krimm) No, he was mainly anxjous that we would work
with Mr. Strome, and I told him it would pe Ed Thomas who would
be working with him in providing technical assistance and
helping them with the plan.

Q You understood he wanted to move the process along;

that was clear?

A {Krimm) Yes. That’'s not unusual for --
Q I understand.
A (Kximm) -- someone to call in that regard.
Q Understand.
Now, you referred to a second cominunication? What
was that?
A (Krimm) Yes There was a second coammunication that

came into General Becton, and Gene'al Becton asked me to come
up to his office. And as I recall, again Governor Sununu was
at an airport, and we talked to him just for a few minutes.
And again General Becton assured him that we would provide

technical assistance and help to the state, as we do to all
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states and local governments,

Q Okay. And that was the full summary of the
conversation as you understood?

A (KErimm) That was pretty much, to the best of my
recollection, yes.

2 Mr. Peterson, do you have anything to add to what's
been testified here with regard to this?

A (Peterson) 1 have nothing to add whatsoever. That'’s
a broad statement.

Are you in reference to calls with Mr. Sununu?

Please clarify your question.

Q The question was whether you were aware of any
further communications from the Governor's office or his staff

during the time frame since the --

A (Peterson) No.

Q -=- June 4 filing.

A (Peterson) None whatsoever.

Q Were there any communications from the White House

during this time frame from June 4 to the filing of the FEMA
testimony on March 4, 19887

A (Peterson) In reference to what?

Q In reference to the FEMA position and the beach
population issue we've been discussing for the last two days?

A (Peterson) Specifically in reference to the beach

population or the position, no.
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I had one conversation with -« you have to understand
I deal with all the budget items with OMB, and I'm considering
that you think OMB is the White House; is that correct?

2 That's correct.

A (Peterson) Okay. Because I meet with OMB on the
determination of a $600-plus million budget. So you say have I
ever talked to OMB or the White House, 1 want to make very
clear to you what [‘ve done.

In relationship to anything that had to do with
utilities, okay, had one call that it would take a moment for
me to generate if you want me to do that.

JUDGE SMITH: Just a moment. Was it covered in your
letter to Senator Glenn?

THE WITNESS: (Peterson) Yes,

JUDGE SMITH: Or General Becton's letter.

THE WITNESS: (Peterson) Yes.

JUDGE SMITH: Do you want to =-

MR. BROCK: No, Your Honor. I know the reference to
which the witness is referring.

MR. FLYNN: Just for the clarity of the record, 1
would note that OMB stands for Office of Management and Budget.

BY MR. BROCK:

Q Mr. Krimm, may I ask you, do you recall a
conversation with Ed Thomas where in substance he suggested to

you that FEMA inform NRC that it was FEMA's role to be the lead
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agency on offsite emergency plans, and that NRC's views
essentially would not bind FEMA, and to which you responded
that, no, every time we take that kind of stand we get calls
from the White House?

Do you recall that conversation?

A (Krimm) I do not recall that conversation.
Q Could that conversation have occurred or not?

MR. TURK: Objection. 1Is this speculation we're
looking for?

MR. BROCK: I'm asking whether the witness is saying
he doesn’'t recall, but it could have happened; or whether he's
sure it did not happen.

MR. TURK: He says he doesn’t recall. I don’t know
how you can probe beyond that. Objection.

MR. BROCK: Your Honor, I think it’s a reasonable
distinction.

JUDGE SMITH: Well, what ace you going to try to
refresh his memory?

MR. BROCK: I'm simply trying to =- you know, if such
a convirsation occurred. But whether or not it occurred, the
follow 1p would be, is he aware of the kinds of these contacts
from the Yhite House to which I’'ve alluded in my question.

JUDGE SMITH: Well, the problem is he says he doesn’'t
recall. Now where are you going to go on from there?

These questions, 1 don’'t recall; well, could it have
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happened; they’'re not very probative.
MR. BROCK: All right.
BY MR. BROCK:
Q Let me just ask you this, Mr. Krimm.

Other than the conversations from the White House

during the time frame we've referred to with reference to thne

FEMA position, the beach population issues, were there any

other communications from the White House of which you're aware

on that point?
A (Krimm) No.

MR. FLYNN: The question is confusing. You said

other than conversations with the White House, were there any

conversations with the White House.

MR. BROCK: Other than the ones already referred to,

Mr. Flynn, and the witness has answered the question.
1 have nothing further, Your Honor.
MR. FLYNN: 1Is the question withdrawn?
MR. BROCK: No. The witness answered.
MR. FLYNN: 1 see.
JUDGE SMITH: Mr. Turk.

What will ycur needs be, Mr. Dignan?

MR. DIGNAN: At the very, very most, five minutes,

that.

MR. TURK: I wouldn’t mind a five-minute break

myself.
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JUDGE SMITH: Okay. 1It’'s out of your time.

(Whereupon, a recess was taken.)

MR. TURK: Your Honor, Mr. Huntington has asked that
he be allowed to ask a few questions before me, and I've
readily agreed to that.

JUDGE SMITH: Also, Mr. Huntington, I wanted to state
that in your motion for -- I forget how you styled it, but your
request that privilege, the executive privilege should be
granted to five documents, you'’ve correctly described the
documents. We believe the privilege should be granted because
there is very slight probative value to them, and do not
sufficiently outweigh the privilege. Although some of them are
simple recitations of events, the selection of those to list
tends to be within the area of executive privilege.

MR. MUNTINGTON: Thank you, Your Honor.

JUDGE SMITH: So I'm returning -- I’'m returning them
to you, and we have no copy of them.

MR. HUNTINGTON: Okay.

JUDGE SMITH: Mr. Huntington.

MR. HUNTINGTON: Thank you, Your Honor.

CROSS~-EXAMINATION

BY MR. HUNTINGTON:

Q This is to the panel in general, but I'd like an
answer from each of you if 1 can have it. 1 just have one

question and I want to clarify one point that left me during
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Mr. Brock’s examination.

And that is whether you thought that it was at all
improper from the governor of a state to make the calls such as
you've described, to make the contacts such as you've described
to headquarters FEMA.

Mr. McLoughlin?

A (McLoughlin) I find -- there is nothing that I am
aware of in any -- certainly in none of the phone calls that I
have, any discussions I’'ve had with anybody else that had
discussions with the Governor in any way, shape, or form would
suggest that there was any impropriety with those phone calls,
nor any unreasonable pressure.

Part of my job is also to recognize where people come
from '7ith respect to issues. And by that I mean so that I can
recognize -- I want to use the word "biases", but that’'s a
terrible word to use, I'm afraid, at this point, but to
recognize that where the potentials for pressure could come
from. And my belief is that I was alert in any of the
instances for potential pressures from that instance. And I
can say to the Board unequivocally that I did not believe that
any issues with respect to Governor Sununu were improper.

Q Mr. Peterson?

A (Peterson) As I've testified, I have not talked to
Governor Sununu in any way, letter, phone nor in person.

However, 1 would recognize, just as we receive
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informational requests from Congress, that if a governor would
call on an informational request, that they certainly have the
right to call and ask what'’'s going on, especially if they have
something going on in (heir congressional districts, senatorial
state or in a particular state of a governor.

Q Thank you.

Mr. Krimm?

A (Krimm) It is not at all unusual for the governor of
the state or some. 2 from his office or her office to call FEMA
headquarters, or FEMA regional office to inquire about the
scheduling of an exercise or the conducting of an exercise.

And we felt that because of his interest, that was one of the
reasons we would go ahead and exercise the New Hampshire plan.
He certainly had a right to request it,

MR. HUNTINGTON: Thank you very much. I thank Mr.
Turk for some of his time. That's all I have.

MR. TURK: I feel like I'm watching cable television.
We've got people ceding time to each other.

I'l1l try to be fairly quick, Your Honor.

CROSS-EXAMINATION

BY MR. TURK:

Q Gentlemen, 1'd like to focus, first of all, on a
statement made at various points in the testimony where you
indicated you had communications with staff, and it's my

understanding when you referred to staff, you're talking about
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FEMA staff; is that correct, as a general matter?

A (Peterson) If you’'re -- I think you have eye contact
with me, so I would say that’'s absolutely correct. 1 talk with
my staff and rely upon my staff for counsel.

Q And, Mr. McLoughlin, is that your understanding too,

when you use the word staff here, you’'re talking about FEMA

staff?

A (McLoughlin) That's correct.

Q Same for you, Mr, Krimm?

A (Krimm) Yes, unless I so identified it such as NRC
staff.

Q All right. 1I’'d like to focus for a minute on the

January 19th meeting with NRC. And you’ve already testified
about this allegation of Mr. Stello’'s remarks concerning war.

Can you describe for me the general tenor of the
meeting on January 19th with the NRC, Mr. Peterson?

A (Peterson) I thought the tenor was not confrontative
whatsoever. It was sincere people trying to have
understandings and asking questions, and I thought it was not
out of line with what I've expected in a business meeting

amongst headquarter people.

Q Would you describe it as a fairly amicable meeting?
A (Peterson) I would. You're talking about a five-
hour meeting, and I think overall it was amicable. It would

not be an improper description.
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Q And would you agree it was not a rancorous or a
contentious meeting by any means?
MR. OLESKEY: 1Is this cross or redirect?
JUDGE SMITH: Whatever. These are not witnesses in
the context of their appearance that are adverse to him.
MR. OLESKEY: True. Clearly true.
THE WITNESS: (Peterson) Would you like to rephrase
your question?
MR. TURK: Yes.
BY MR. TURK:
Q Would you agree that it was in any way a rancorous or
contenticus meeting?
A (Peterson) I think I've answered the question. The
statement has been beat to death, in my opinion, and it -- you

know, it was a business-like meeting. I had told you before 1

felt absolutely no duress in that meeting to do anything.

Q And, gentlemen, I'd like to ask each of you, to your
knowledge has anyone from the NRC ever advocated that FEMA
reach a positive finding with respect to the beach population
issues for Seabrook?

A (Peterson) Not to my knowledge.

Q Mr. McLoughlin?

A (McLoughiin) Not to my knowledge. 1 did read
testimony in which that was alluded to. I mean, a deposition.

But it’'s never occurred with me and I'm not aware of any
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instance.

Q Mr. Krimm?

A (Krimm) No.

Q And also, Mr. Peterson, when you indicated that }
following Mr. Stel!lo’s remarks about war, you said that you |
took it to mean that the NRC would legally address it, as I ‘
recall your words. |

Could you tell me what you meant when you said that?

A (Peterson) It was an assumption on my part, and I
would clearly state that upfront. That if we did take the
liberty to interpret NRC’'s regs, interpret them incorrectly,
and then implement a decision based upon incorrect
interpretation of their regulations, that they would move to
address that and correct it through legal channels. That was
an assumption on my part.

Q And when you say legal channels, were you referring

to any particular forum?

A (Peterson) No, I'm not.

Q Did you have in mind this Licensing Board proceeding?

A (Peterson) I didn’t have any specific proceeding in
mind.

Q Gentlemen, 1'd like to show you a document which I

represent to you to be the notes taken by Dr. Murley of the NRC
at the January 19, 1988 meeting. These notes have been

distributed to the pa.ties and the Board already.
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And on the second page of those notes, there is a
statement in quotations which reads as follows: This is about
one-third of the way down, "FEMA has already approved sites
without sheltering.”

Do you recall a statement to that effect being made
at the meeting of January 19th?

A (Peterson) I don’'t =- I do not remember the

statement being made, but it is correct in its =-- it is

correct.

Q It is correct that FEMA has approved sites without
sheltering?

A (Peterson) That's my understanding, and that was

reported to me by a staff member. I believe -- well, I'm not
going to g¢o any farther.

MR. FLYNN: I don’'t want to let the suggestion stand
that FEMA has approved plan. with no sheltering at all
throughout the EPZ. I think the sense of the question was --

JUDGE SMITH: Wait a minute. Why are we going that
way anyway? Those notes aren’t in evidence, are they?

MR. TURK: No, I'm asking for agreement whether these
statements were made at the meeting, Your Honor.

MR. OLESKEY: Well, first of all, if you are going to
use notes, somebody else’s notes, you have to ask the guy if
he’'s got a recollection of X or Y being said. And if he says

he doesn’t have any recollection, you could use the notes to
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refresh him through his own notes, not somebody else’s.

MR. TURK: I thank counsel for the instruction.

BY MR. TURK:

Q Gentlemen, do you recall whether at the meeting --
let me turn to Mr. McLoughlin, Dr. McLoughlin on this.

Did anyone from FEMA indicate at that meeting that
FEMA has approved plans at other sites where sheltering had not
been required?

MR. OLESKEY: If he’'s going to go duwn this line, I'm
going to -~

JUDGE SMITH: You're exactly right. You're exactly
right.

You can‘t take Dr. Murley’'s notes as a basis for
making an inquiry like that at this late date in this hearing
or any time. Or if you do, away we go, cancel the plane.

MR. DIGNAN: That’'s a hint.

(Laughter.)

MS. WEI3S: 1 think Murley’s going to be here.

JUDGE ¢MITH: No, he’s not going to be here.

MR. TUK: 1Is the problem with the question or the
use of the notef, Your Honor?

JUDGE SMITH: The problem is apparently =-- in the
first place, throw the notes away. You know, they have nothing
to do with this hearing.

MR. TURK: All right, fair,.
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KRIMM,
’ 1 JUDGE SMITH: And then ask the question without the
2 notes and you’ll get the same hassle from me anyway, because
3 you just have no basis to enter that into the litigacion at
4 this time, and you’'re just causing difficulty in doing that.
5 MR. TURK: 1 certainly don’'t mean to, Your Honor.
6 MR. FLYNN: Let the record show that I have removed

7 the copy of Dr. Murley’'s notes from the witness table.

8 THE WITNESS: (Peterson) Can I recant my statement?
9 (Laughter)

10 MS. WEISS: You have my permission.

11 THE WITNESS: (Peterson) Thank you.

12 BY MR. TURK:

13 Q Mr. McLoughlin, following the June 2nd meeting with
. 14 NRC, did anyone within FEMA indicated that perhaps the RAC

15 should be consulted before a position paper was filed?

16 A (McLoughlin) Mr. Turk, do I understand you to say --

17 deal with that from challenging us that we should have

18 contacted the NRC before the June 4th one?

19 Q No, the RAC.

20 A (McLoughlin) I'm sorry, the RAC. Before the June

21 4th one filing?

22 Q The question is not meant to be a challenge. It's

23 simply an inquiry.

24 Did FEMA consider whether or not it should go to the

25 RAC after June 2nd but before its filing of June 4, 19877
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MR. OLESKEY: That’'s a different question. He asked
him whether anyone from the NRC told him he should have gone to
the RAC.

JUDGE SMITH: Let’'s take the question the way he has
it now.

MR. TURK: No, that was not my question, Mr. Oleskey
I1f I said that, I misspoke.

MR. DIGNAN: Hopefully it was a different question.

BY MR. TURK:

Q Do you need it again?

A (McLoughlin) Please.

Q After the June 2nd meeting with the NRC =--

A (McLoughlin) Yes.,

Q -~ and before the June 4th filing of FEMA, did anyone

within FEMA consider that perhaps you should go to the RAC one
more time before filing that position?

A (McLoughlin) Mr. Turk, I was not in the NRC meeting
at that time, but the meeting that I was in was after the NRC
meeting that occurred on June 2. And the answer to your
guestion is, no, I do not recall our discussing in any
detail -- at all, to be honest about it, the return of the
issue to the RAC.

I don‘t think we had time was -~ one o1 the reasons
it didn't come up, 1 would -~ well, they had to do it by the

4th of June.
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Q There was a perception, in other words, that the
filing date was mandatory and you simply had to go with what
you had at that point?
A (McLoughlin) Yes.

(Continued on next page.)
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Q I'd like to ask you, Mr. McLoughlin, also about the

use of the term "deficiency"” =--

A (McLoughlin) Yes.

Q ~-- what it’'s used with respect to exercises?

A (McLoughlin) Yes.

Q Am I correct that that’s a term of art? 1In other
words --

A (McLoughlin) 1If you mean, by term of art, that we

collectively, the NRC and FEMA in the MOU define that, the
answer to that is, yes.

Q All right. And the reason I ask is, you noted that
any single deficiency from an exercise would cause a negative
reasonable assurance finding?

A (McLoughlin) That’'s my definition, yes.

Q And witen you used that phrase 1 understood you to
leave out from your use of the term "deficiency" problems in
the exercise that did not rise to as high a level as this term
of art, quote, "deficiency," close quote?

A (McLoughlin) That's correct. We have two other

levels for those other kind of events.

Q And what are the other levels of nonadequacy of an
exercise?
A (McLoughlin) There are areas requiring corrective

action, which in effect have to be corrected within the next

two biennial year or biennial cycle in the exercise
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requirement. And we have areas recommended for improvement
which are just that; they are things that we hope they’ll take
our advice for but are nct mandatory.

Q So, it's fair then to say that, there may be flaws in
an exercise which indicate a need for improvements or areas for
corrective action, but those would not elevate up to a
deficiency level that would require a negative reasonable

assurance finding?

A (McLoughlin) That'’'s correct; they’'re all defined
separately.
Q 1'd like to focus for a moment also on the

designation of witnesses for FEMA's substantive testimony. Is
it clear that Doctor -- well, I don’'t want to tread over old
ground. Do you have an understanding as to whether a decision
has been made yet whether to replace Dr. Hock from the panel of
FEMA's testimony?

A (Peterson) I had spoken to that earlier and said, I
believe, that I wanted to get recommendation from -- a formal
recommendation from general counsel. What 1 expected -- what I
would expect out of that, if I may yo at it this way, is that
Dr. Hock will not be required to testify. That is not speaking
to the issue of replacement.

MR. TURK: I think I'm just about done, Your Honor.
JUDGE SMITH: Will you be ready, Mr. Dignan, Mr. Tuck

says he's about done.
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MR. DIGNAN: In the box, Your Honor.
BY MR. TURK:
Q Mr. Krimm, do you have any knowledge of the

capabilities and contributions of RAC members within FEMA,

Region 17
A (Krimm) Yes.
Q I'd like to ask you your opinion of the contributions

and capabilities of the NRC staff’s representative on the RAC
with respect to Seabrook?

MS. WEISS: I'm going to object to that unless
there's a foundation that Mr. Krimm has been to the RAC
meetings, evaluated all the RAC input. It's obviously an
invitation to give a lot of -- well, I'd like to hear the
qualifications before we hear =--

JUDGE SMITH: You want to hear the answer before
you ==

MS. WEISS: No, no, I want to hear the qualifications
of the witness to give the opinion before we hear the opinion.

TUDGE SMITH: Well, assuming he has the
qualifications to give an opinion, does that mean you have no
objection?

MS. WEISS: No -- well, you know, if he’'s observed
Mr. Bores on the RAC and if he’'s r2ad his work, and he's
qualified to give an opinion, otherwise I would submit that

he's not.
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. 1 MR. TURK: 1I've already laid a predicate. 1I’'ve asked
2 the witness if he's familiar with the capabilities and
3 contributions of the RAC members and he said, yes. 1I'm asking
K for his opinion now of Dr. Bores.
5 MS. WEISS: That's too general a guestion.
6 MR. TURK: You can cross it, if you want.

7 MS. WEISS: No, he's asking for an opinion, we're
entitled to ==

9 JUDGE SMITH: Well, what opportunity have you had to

10 make an assessment of the competence in the contribution of the

11 NRC RAC member?

12 THE WITNESS: (Krimm) 1I‘ve participated in meetings

13 for the scheduling event, exercises, and the deveiopment of
. 14 exercise objectives with some members of the region -~ the

15 NRC's Region 1 which is different from our Region 1. So thias

16 includes both Seabrook and Shoreham.

17 And while I'm not familiar with the capabilities of

16 all the members of the RAC, I am with two or three agencies’

19 representatives.

20 The second area is -- where my staff has gone out to

21 participate in RAC meetings, they have reported back to me the

22 capabilities of some of the staff.

23 And the third is, I did read the transcript of the

24 RAC meeting of February -- I'm sorry, correction, it was the

25 January 6th and 7th, 1 believe.
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I also should mention that several years ago -- well,
I won't, that’s maybe too long ago.

Oh, and I've been on -- I was on an exercise at Peach
Bottom where the NRC, Region 1 RAC people participated.

MS. WEISS: Are you referring to Mr. Bores?

THE WITNESS: (Krimm) I believe it was Mr. Bores.

MS. WEISS: At the Peach Bottom exercise?

THE WITNESS: (Krimm) I’'m not sure it was Mr., Bores,
but there were others there who participated.

JUDGE SMITH: Mr. Turk, I'm going to intercede here,
1 just don’t think that there’'s sufficient value to his
opinion. Furthermore, I don’'t want to see any litigation
counter to -- I mean, any rebuttal to his opinion. It just is
unnecessary to the resolution of this subissue that we're
dealing here with this week.

MR. TURK: I would like to note, Your Honor, that Dr.
Bores has been a major contributor to findings of problems with
the New Hampshire plans with respect to Secbrook. There have
been suggestions by Intervenors here that the NRC is -- the NRC
staff .s intent on licensing Seabrook.

In my mind, and 1 was going to ask the witnesses for
confirmation, if any one member of the RAC has found
inadequacies in the New Hampshire plans, more than other
members, it’'s been Dr. Bores. In my mind, that’'s not

moving =-
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JUDGE SMITH: That wasn't your question, though. You
know, that -- I just really don’'t believe we have to go into
that., 1 don’'t believe we should go into that.

MR. TURK: Your Honor, I have nothing further.

JUDGE SMITH: Mr. Dignan.

MR. DIGNAN: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. DIGNAN:

Q Dr. McLoughlin, do you have a copy of Mass. AG
Exhibit 46 which is a memorandum to you from George W. Watson,
Associate General Counsel on the date of July 30, '87, sir?

A (McLoughlin) Yes, I do.

Q Could you come with me over at page two, at the very
bottom in the -- down by the carbon copies, there’'s a -- on the
second line there it says, "GC: Flynn: HJF: 7/29/87." 1've
been advised that what that indicates is the memo was dictated
by the riter back on that date and that the -- but receipt
date for you will be the July 30th date; is that in accord with
usual FEMA practice?

A (McLoughlin) No. The July 30th date would have been
put on in the general counsel’s office. It is my understanding
that the memo would have been prepared on 7/29, that's in
accordance with our procedures. But the receipt office does
not put the date on there; the sending office does, OGC would

put that on there.
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Q Having had both dates, when would you have received
this, on July 30th?
A (McLoughlin) Well, sometime after -- Mr. Dignan, I
don’'t want to evade that, but I don’'t know what date -- is July

30th on a Friday, for example? Well, tlen we probably would

have got it on Monday. They're one flonr apart so we'’ll get
it quickly.
Q I didn't -- only one thing, wou.d it have been before

July 30th that you could have received i%?

A (McLoughlin) No.

Q All right. When you received it, what if anything
did you do in response to it?

A (McLoughlin) The one thing I believe we did in
response to this was have lots of meetings. And we had lots of
them. And they were in the time period, you know, in August and
September, and they were on reatonable assurance, and I tried
to allude to that in my testimony of Wednesday, in particular.

Q Anticipating -- if anybody thinks it’s leading let me
have it, but you recall that this memo was generated, we had a
series of five or four or five memos that we talked about --

A (McLoughlin) That's correct.

Q -- the request by Mr. Thomas for advice concerning a
position he was taking. And I think it was on July 28th that
it had been sent over to Mr. Wat- -- or to the General

Counsel’'s Office for response because he -- Mr., Thomas had
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‘ 1 indicated in the second memo, if I recall the series correctly,
2 that he wanted to get an answer, if he could, by July 30th when
3 he was going to have the RAC meeting. |
B A (McLoughlin) That'’'s correct. \
5 Q Do you recall that. So, in particular I want to know f

(=)

is, after you received this did you communicate with Mr. Thomas

7 at all concerning its contents?

8 A (McLoughlin) No, I did not. I did not. j
9 Q To your knowledge, did anyone?
10 A (McLoughlin) The direct answer to your guestion is,

11 no. I do not know of anyone contacting him. It surprised me a

12 little bit, because this was a request basically for a meeting

13 to do some things, and my expectation would be that we would
. 14 sit down and meet and then the results of that would go to Ed

15 Thomas, if indeed, there was a need to do that.

16 MR. DIGNAN: That’'s all.
17 THE WITNESS: (McLoughlin) For he to participate.
18 MR. DIGNAN: That's all I had, Your Honor.
19 JUDGE SMITH: Mr. Flynn?
20 MR. FLYNN: Thank you, Your Honor.
21 My first --
22 JUDGE SMITH: Wait, please.
23 JUDGE LINENBERGER: Gentlemen, be assured this Board
24 is extremely sensitive to the problems that you might encounter
25 trying to get your job done when you have to spend so much time
\
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talking about how you get your job done. But narrow area of
gquestioning here.

On a number of occasions you have mentioned, and
forgive me but I at the moment don’'t peg a time frame to when
this was talked about, but ycu talked about options that were,
let's say had been suggested, I'll put it that way, I'm not
sure what your words were, with respect to protective action
considerations, and 1 believe one of those options was the
building of additional shelters or skating rinks or whatever
and one of those options was a seasonal, let’'s say,
constraining of plant operation for certain periods cof the
year.

With respect to that particular one, and any or all
of you may comment, are you aware that that was an option that
was being given serious consideration by anyone including
yourselves?

THE WITNESS: (McLoughlin) Your Honor, we would not
normally give consideration to that. The way that -- that
would have to be proposed to us in the plan by New Hampshire.
We would take no action independently on our own. If New
Hampshire -- but it was my understanding that there -- that was
an active consideration at one time. It certainly was an
option that I at least thought was considered. But I would
hasten to add, too, that it would have been proposed to us and

it never was proposed to us,
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JUDGE LINENBERGER: 11 see. Don’'t speculate, buu do

you have any direct knowledge as to why it was not proposed to

you?
THE WITNESS: (McLoughlin) No, sir, I do not.
JUDGE LINENBERGER: Any of you gertlemen?
THE WITNESS: (Peterscn) No, sir.
THE WITNESS: (Krimm) No, i don't.
JUDGE LINENBERGER: Thank you. That’'s all.
JUDGE SMITH: Mr. Flynn.
MR. FLYNN: Thank you, Your Honcor.
REDIRECT EXAMINATION
BY MR. FLYNN:
Q My first question is to Mr. Krimm. In response to a

question from Mr. Brock you indicated that you did not recall
ever having a conversation with Mr. Thomas in which you
reported to him tha svery time you went to the White House you
lost. I want =-- my question to you is, what basis do you have
for believing that there was no such conversation?

A (Krimm) Well, I don’'t believe the statement -- in
other words I don’t believe that if there was an initial of
offsite preparedness and it was arbitrated by someone from the
white House that we would necessarily lose it. I just don’'t --
I know I wouldn't have said it because I don’t believe it.

MR. OLESKEY: 1I'm going to move to strike the answer

because the guestion didn’'t reflect the question the witness
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was originally asked by Mr. Brock which was, did you ever tell
“homas in substance that if there was a dispute between the NKC
and FEM? and went to the White House FEMA would lose. Nothing
about offsite preparedness, it was simply a very general
question.

MR. DIGNAN: Well, it sure wasn't the question you
just added either.

MR. OLESKEY: The ~ne thing -- my question =--

MR. DIGNAN: Are we going to pick one.

JUDGE SMITH: Do you recall the qu stion?

THE WITNESS: (Krimm) The question that Mr. Brock
asked?

JUDGE SMITH: Yes. Can you help us, Mr. Brock?

MR, BROCK: Your Honor, what ! was -- the guestion
was framed base< on a statement in the deposition of Mr. Thomas
that I believe 1 was substantially quoting. If you'll give me
a second I can try and find that. It's .et’'s see here.

This is the -- from page -- it’'s 2-28 of the Thomas
deposition, and Thomas is recounting. He says: "I recall, the
only reference that I recall,” and this is Thomas speaking,
“other than this which is in my notes is a comment that may
relate which was made to me by Richard Krimm in the context of
a conversation about a disagreement that we were having with
the NRU at that time, and 1 suggested to him that FEMA had !

it says, “"leave offsite emergency preparedness plan," but I
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think it was, "had the lead on off{site emergency planning. And
that we should tell them that we did and that would be the end
of the conversation. He said, that, no, every time we took
that kind of a stand there were calls from the White House."

MR. DIGNAN: I think Mr. Flynn did very good.

MR. OLESKEY: Yes, I think he did.

MR. DIGNAN: Are you withdrawing the objection?

MR. OLESKEY: 1 appreciate the clarification.

JUDGE SMITH: With that background, I think he has
all he needs to answer the question.

THE WITNESS: (Krimm) My comment is, that 1 did not
make the statement.

BY MR. FLYNN:

Q And my question was, on -- what is your basis for
believing that you did not make the statement?

A (Krimm) Because I do not believe ~- personally do
not believe the quote. By that I mean, I do not thiak that
every time we would have a dispute with the NRC on an issue
that we would get a call from the White House.

Q 1 want you to address the specific part of the
original question which was, when you get calls from the White
House FEMA loses?

A (Krimm) Okay. That just -- we don't get calls from
the White House on that issue.

Q Mr. Peterson.
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A (Peterson) Yes.

Q There was a long series of gquestions put to the panel
about calls from Governor Sununu and other government officials
including the White House, and my question to you is, to what
extent, if any, has there been any attempt to influence your
decisions or judgment on this -- on the New Hampshire plan?

A (Peterson) There has been none.

MR. OLESKEY: By whom, counsel?

MR. FLYNN: By the White house.

THE WITNESS: (Peterson) There has been no influence
on the White House on me to have -- on any of these issues.

BY MR. FLYNN:

Q Have there been any contacts from the White House,
specifically, on Seabrook or the New Hampshire plan?

A (Peterson) There was only one contact that 1've
alluded to relevant to utilities -- utility procaess, and it has
been covered in the Glenn letter which was pretty well brought
out. But if anyone is saying that the White House has put
influence on me to make a decision one way or another, that is
absolutely wrong and they are wrong.

Q The next guestion is to the panel. In cross-
examination you were asked some guestions about Mr. Vickers
being directed to sign a4 letter asking for additional help on
the review of the utility sponsored plan for Massachusetts

communities. My guestion to the panei is, what occurred in
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your conversations with Mr. Vickers on that subject?

A (Peterson) I have some -- was privy to some of the
discussion relative to Mr. Vickeis's substantial concern that
he was falling behind in his work load. And I had heard from
Mr. Krimm almost -- and Mr. Wingo that there was considerable
complaints, I guess, from Region 1 that they, you know, that
they had a tremendous work load and that they needed some help,
1s the way it was referred to me.

And in fact, I had been in a meeting that Mr.
McLoughlin had called for Mr. Vickers where there was one --
there was about a page and a half of work load iilems defined
that said, this is, you know, this is what we’'re up against and
it’s a pretty difficult situation work load wise.

Q Who had prepared that list?

A (Peterson) 1 believe Mr. Vickers had. It certainly
came out -- or his staff had; it came out of Region 1. And
probably should have let Mr. McLoughlin start off on this
because he initiated the phone calls and why don't I let you
take that. And I also was in the meeting for a portion of the
time that Mr. Vickers was in Washington, D.C.

A (McLoughlin) The only thing I would differ with

respect to what you said up to this point is, I think it was a

two and a half page memo that we have that is -- that was
listing.
A (Peterson) 1t was two aind a half, did 1 say
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something other?

A (McLoughlin) One and a half.

2 (Peterson) No, it definitely was two and a half
pages.

A (McLoughlin) Two and a half page memo that we had or
a listing of work load efforts from the region. And I had
called Henry, Mr. Vickers, to come down to Washington to sit
down with us and talk about this. The principal reason being
that we were considering the exercise at, you xnow, there were
exercise activities that were involved with this. There were
whole ~2ries of things that from my perspective were important
issues that the agency was expected to deal with and were time
sensitive.

And we asked him to come down. He did. We talked
about this in a meeting. We felt it was important since he had
asked us to do this and part of this had been his verbal
discussion with us before he gave us the iist.

It seemed important to me that we put this in writing
so that we can indeed have a paper trail of that issue.

Q You said, Mr. Vickers had asked you to do this, but
I'm not sure it’s clear what this is?

A (McLoughlin) Okay. He had asked us to deal with the
issue of the help that they would need or the scheduling of
events to meet within their resources in the region, if indeed,

they did not get additional help.
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. 1 We had asked him at that point to put them down on a
2 piece of paper. He sent those in to us. We then asked him to
3 come down to talk about this.
R In the course of the meeting we agreed that we would
5 like to have a memorandum from Mr. Vickers to do that, to come
6 from Mr. Vickers to the headquarters asking for assistance in
7 these. And that the issue, that seems to be some mystique
8 associated with, is the fact that the memo was indeed prepared
9 in headquarters. We prepared it and drafted it. And after
10 discussions in the meeting with Mr. Vickers, and drafted it
11 consistent with our whole discussions of which he was a part.
12 And someone on Mr. Krimm’s staff did indeed prepare
13 that memorandum. And Mr. Vickers ultimately signed that
‘ 14 memorandum to us. We did not demand that he sign that memo or
15 anything of that nature. He agreed to sign it.
16 And I wrote a memo back to him, prepared again by Mr.
17 Krimm’s staff, that acknowledged that we would indeed provide
18 the help that he was seeking.
t/154 19 But that was the way the deal was provided with
20 additional resources, because the missions had to be done,
21 rather than reducing the mission to meet his staff capability.
Q How much of an opportunity did Mr. Vickers have to
23 review the memo before he signed it?
24 A (McLoughlin) He saw the draft of it. To my

25 knowledge ~-- I was there when he read the memo, and I don’t
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think there was any hurrying of him. I think he had plenty o
time to deal with that. And certainly, he had the opportunity
to have the memo changed, if it was not consistent at all with
his viewpoint, at that point in time.

Q I would -~

A (Krimm) Dave, excuse me if I could. Actually, Henry
and I drafted it somewhat together.

A (McLoughlin) Dick, that’s fine. That’s an
additional clarification.

A (Krinun) I mean, Mr. Vickers and I drafted it
together, and then I had it typed.

Q Well, then I’'11 put the question to you, how much of
an opportunity did he have to change anything in the memo that
didn’'t suit him?

A (Krimm) He had every opportunity because he worked
-- more or less he told me what he wanted and we worked on it
together.

Q Thank you.

The next subject I want to go into is the
relationship between interim findings and the 350 review
process. At my suggestion Mr. Oleskey put a question to you,
Mr. Krimm, about the difference between the twc of you and
rather than to consume his time on cross-examination with a
further elaboration, I agreed privately with him that I would

use my time.
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The suggestion -- you made the suggestion, I believe,
that the processes were mutually exclusive, but there could be
a three -- the request for a 350 finding or there could be a
request for an interim finding, but not both at the same time.
Would you care to add anything to that?

A (Krimm) Yes. I apologize that I may have misled
everyone on that. There can be a 350 in process at the same
time that an interim finding is requested by the NRC, and one
of the reasons for that is that the 350 is a very long process,
and the NRC may ask us for an interim finding on the existing
plans at a particular nuclear powerplant site.

Q Who would initiate a request for a 350 finding?

A (Krimm) The governor of the state issues or makes a
request for a 350 finding.

Q At the time the plan is submitted?

A (Krimr) That's correct. In other words, there has
to be plans for all of the jurisdictions plus the state plan
when they make the request for the 350, that is, for all the

jurisdictions within the 10-mile em~rgency planning zone.

Q And who would initiate a request during interim
finding?
A (Krimm) The Nuclear Regulatory Commission initiates

a request under the memorandum of understanding.
o]

Q And for what purpose?

A (KErimm) To determine the status of offsite
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preparedness around a particular nuclear powerplant site, and
requesting that we make a finding on the existing plans.

Q Mr. McLoughlin, you gave some testimony on cross-
examination about how your perception of whether the NRC
regulations required or did not require sheltering influenced
your judgments on the New Hampshire plan. Did you care to add
anything to what you’'ve said already on that?

A (McLoughlin) Yes, I would, Mr. Flynn. Mr. Backus
yesterday developed a line of questioning that related to, did
we interpret the NRC regulations to require shelter, and
those -- and I'm not complaining by any means -- but those
questions were not directed to me, and the thing that I wanted
to be sure was clear for the Board was that, I had never viewed
the -- I did not come at the issue from that end, that is, are
they required.

In fact, I came at it from the cpposite end in this
sense, that I was driven in my understanding of the situation
by technical arguments that dealt with whether or not shelter
would or would not be required. And ultimately came to a point
where shelter is not likely to be a preferred action.

when that sort of issue begins to arise the next step
for me would be to be sure that there is not an NRC reguirement
for shelter. That is what drove me to consider the legal issue
of whether or not NRC regulations did. And to try to make it

clear let’s suppose for the moment that they do, they don't,
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but if they did and I had arrived at a conclusion that they --
because of technical arguments shelter was not required and the
NRC regulations said they were required, which clearly they
don‘t, but if that situation had existed there would have been
a conflict for me.

I only want to clarify that that was my rationale and
reasoning why the -- the fact that the lack of shelter did not
contravene the NRC regulations was important to me in whatever
participation I had in these deliberations.

Q Mr. Peterson, Mr. Oleskey asked you some questions
this morning about the exercise of professional judgment in
determining whether the planning standards of NUREG-0654 had
been met in determining whether there was reasonable assurance
and so on.

My question is, does FEMA apply that professional
judgment to determinations of risk?

A (Peterson) I believe I've given testimony that we do
not consider -- I do not consider that the determination of
risk is in our ball park. I believe that that determination of
risk is in NRC’s ball park.

Q Does FEMA exercise that professional judgment in
determining whether, whatever risk there is at a particular
site, is an acceptable risk?

A (Peterson) I don’t believe so.

Q No>w, again to Mr. Peterscon, in Ms. Weiss’'s
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examination she asked you some questions about the response or
she asked the panel some questions about the response of the
State of New Hampshire to FEMA’'s supplemental testimony, and
she focused a number of her questions on the list of
circumstances under which the state might consider sheltering
to be the suitable protective action.

Now, the question was put, I think, to Mr. McLoughlin
whether that would make a difference in his judgment on whether
reasonable assurance -- whether elements J-9 and J-10-M were
met, I‘'m going to put that question to you.

Does the information that the State of New Hampshire
is considering sheltering under the limited circumstances
enumerated in that document change the judgment expressed in
the supplemental -- in the testimony of March 14th that
elements J-9 and J-10-M have been met?

MS. WEISS: My recollection is I wasn’'t allowed to
ask that question. There was a fire storm of objection and
about four different formulations, and the question was never
asked. That’s my recollection.

JUDGE HARBOUR: 1 don’'t believe that was her
guestion.

MR. FLYNN: Well, if that’s the recollection of the
body assembied, I will reformulate the question.

(Board conferring)

JUDGE SMITH: Our discussion =-- the Board’'s
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1 discussion went this way. Dr. Harbour pointed out that you're
2 asking somewhat of a different question, but even though it’'s a
3 different question if it’s in redirect to a question we didn’t
4 allow asked, it shouldn’t be asked now.
5 MR. FLYNN: That's where I'm faltering. I'm having
6 trouble with whether the question was allowed or not.
7 MR. DIGNAN: 1If the ruling’s going to be, he can't
8 ask on that ground, could we have a stipulation that if
9 memories have failed and in fact the question was asked and
10 answered it is stricken.
11 JUDGE SMITH: What's your memory of this?
12 MR. DIGNAN: My memory is that she asked it and got
13 an answer to it. Maybe not the answer she wanted, but she got
. 14 the answer to it or she got something very close to it and it
15 was answered,
16 MR. FLYNN: 1I’l]l make this easy. I will take the
17 risk that the question was not allowed, I will withdraw the
18 question.
19 (Board conferring.)
20 MS., WEISS: Mr. Chairman, I want -- before, because I
21 don’'t want to be accused of misleading anybody, it’'s Ms.
22 Keough’s recollection and she's probably -- I would trust it,
that something like that was asked.
MR. DIGNAN: Well, you wouldn't trust me.

MS. WEISS: Something about -~ I think it was the one
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about reviving your concerns. The question about reviving your
concerns was asked, that's my recollection. 8o with that --

MR. DIGNAN: I don’'t think the entire line was
excluded, Your Honor.

MR. FLYNN: Well, certainly not the entire line.
Well, in any case ~-

JUDGE SMITH: All right.

MR. FLYNN: -- that provides me with the necessary
guidance and I will proceed with the line, but I will rephrase
the question.

BY MR. FLYNN:

Q Mr. Peterson, do you recall a discussion in the
meeting of March 4th about the advisability of sheltering for
the 98 percent of the transient beach population?

A (Peterson) The advisability of using sheltering for

the 98 percent?

Q Yes?
A (Peterson) Yes.
Q Can you just summarize briefly for us what the

coriclusion was on that point?

A (Peterson) That it was not advisable to use
sheltering for the 98 percent, was the general conclusion, that
that had the potential for a higher risk factor and the higher
accumulation of dose than if you were to use evacuation as a

primary response.
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Q Now, you said that was a general conclusion, did that
conclusion apply in 2very single case?
A (Peterson) I -~ my recollection, there was not a
discontinuity there amongst the 11 people who were givinc --
Q No ==
A (Peterson) I don’t understand your question. Are

you saying, did all the pecrle in the meeting agree with thc:

or wrat?
Q No.
A (Peterson) I'm sorry.
Q Ti.at really wasn’'t my question. I wasn’' asking you

whether everyb.dy agreed with that. I was asking whether the
consensus was tha- under all circumstaences the prefeured
protective action wcild be evacuation and not sheltering?

A (Peterson) I think it was in almost all cases, but
in some cases sheltering might be required.

Q Now, referring your attention to the response of the
State of New Hampshire to the FEMA supplemental testimony, and
I don’'t have the exhibit number offhand, but the --

JUDGE SMITH: 47.
MR. FLYNN: Mass. AG -- thank you, Your Honor.
MS. WEISS: For convenience, identification.
BY MR. FLYNN:
Q Massachusetts Attorney General Exhibit 47, and the

enumeration in that document of the circumstances under which
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. 1 sheltering might be the preferred protective action, do you
2 have that befcore you?
3 A (Peterson) 1've got a pretty good size document in
4 front of me right now. Yes. Do you want me to go to a place
5 in there +here it says, the aforementioned reasons?
6 Q I have referred you to the page which has the number

7 five at the bottom, it begins, "The state is currently

8 considering."” Do you have that?
9 A (Peterson) What does it start with, "The state?”
10 Q Yes.
11 A (Peterson) Yes, okay.
12 Q And I refer you particularly to the indented
13 paragraphs which enumerate the circumscances under which
. 14 sheltering might be considered the preferred prctective action?
15 A (Peterson) Okay.
16 Q Is that information consistent with the discussion or

g che assumption in the meeting of March 4th that there are some
18 circumstances under which evacuation might not be the preferred
19 protective action?

20 A (Peterson) 1 belie.e it is.

21 Q It was established on cross-examination that there is
22 no provision in the plan, there is no implementing detail in

23 the New Hampshire Radiological Emergency Response plan for

24 dealing with those circumstances; is that your understanding:

25 A (Peterson) Yes.
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Q Now, my question is, since there is no planned
response to those situations, there is by definition an ad hoc
response; does that information change your judgment about
whether J-9 and J-10 have been met?

A (Peterson) No.

Q And can you tell us why?

A {(Peterson) It’'s preferred action has been stated as
evacuation for the reasons stated.

And secondly, these cases were considered to be very,
very remote in possibility. And that, in light of that, the ad
hoc response factor would be acceptable.

Q And given that, were you satisfied and are you
satisfied today that the state has provided a satisfactory
rationale for the extent to which it intends to use sheltering?

A (Peterson) Yes, I'm comfortable with that.

Q The final line of redirect examination that I have
for you is the guestion to Mr. Peterson and that is, in
yesterday’s examination Mr. Backus asked you a question at the
end and you started to say, well, you’'ve left something
important out of the meeting of January the 19th, and Mr.
Backus said at that time, well, I will leave that for your
counsel on redirect examination.

I will now give you the opportunity to add what it
was that you were going to add yesterday.

Q (Peterson) Well, because of the tone of the
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discussion I want to make it very clear that we had not in any
way changed or position or alluded that we were going to change
our position because of anything that happened in that NRC
meeting of January 19th.

I think it’s important to restate what I stated --
what we put on the record in direct and that was, we explained
before we left that January 19th meeting that we still wanted
to and expected that the sheltering option had to receive full
consideration by New Hampshire. And that we intended to file
such a position.

And so I think that’s a clear statement that there
was nothing in the January 19 mceting that moved us off of any
given position that we had.

MR. FLYNN: I have no other questions at this time.

MR. TURK: Your Honor, I do have one question that
cam= to mind I'd like to ask, I forgot to ask it before.

RECROSS~-EXAMINATION

BY MR. TURK:

Q Gentlemen, particularly Mr. Krimm, it‘s been
indicated there have been something like 30 inadequacies
identified with the New Hampshire plan, and something like 55
deficiencies in the exercise; is that correct?

A (Krimm) That'’'s correct.

Q Has anyone from the NRC staff ever suggested to you

that you should dispel or dispense with any of those
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inadequacies or deficiencies?

A (Krimm) No.

MR. TURK: That’'s it for me.

JUDGE SMITH: All right, Ms. Weiss, you say you have
two.

MS. WEISS: Two.

JUDGE SMITH: 1 know you well enough that I know
you'‘re not ==~

MS. WEISS: Maybe three,

JUDGE SMITH: Maybe two days, just two questions.

MS. WEISS: No. I went pretty fast this morning I
think.

RECROSS~-EXAMINATION

BY MS. WEISS:

Q With respect to the questions your counsel just asked
you at the end there, Mr. McLoughlin, I believe you testified
in response to my questions that you would have to consult your
technica! experts in order to answer about the significance of

the lack of implementing procedures; is that correct?

A (McLoughlin) That’'s exactly what I testified to this
morning. Can I go on or do you want me to quit there?

Q Well, I wanted to know if you did that over lunch?

A (McLoughlin) No, I did not. But I certainly did

over lunch, and I would want the Board to know this, we

certainly did have discussions, the three of us, and our twc
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attorneys that are here; and we talked about it in detail.

I was concerned, if you read the record, that at the
tail end of that, what I didn’'t want to do was to jump in tco
quickly and agree to something, particularly like we had wi.h
the plan discussion. And we went through a series of
discussions about what the issues were that were associated
with that, clearly did not talk to any technical staff except
Dick Krimm did participate.

Now, do you want me to go any further than that?

Q Going to go back to Washington and check it with your
technical staff?

A (McLoughlin) Well, there are some questions that 1
will raise when I go back, but there’s -- but I am also
prepared to make an additional statement, if you would ask me
to.

Q I don’'t think I want to.

(Laughter)

MR. DIGNAN: Well, I'm going to ask if you don't.

(Laughter)

MS. WEISS: You also =-- just one more.

MR. DIGNAN: This is the third question now.

MS. WEISS: Well, I have to deal with the answers.
We're not at 3:30, hold your water,.

BY MS. WEISS:

Q You also testified, Mr. Peterson, that the chances of
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the conditions which are listed on pages five and six of the
New Hampshire response, Mass. AG 47, the chances of those
conditions occurring which would make sheltering the preferable
option are very remote; did you just testify to that effect?

A (Peterson) I believe I did.

Q Are you relying for that judgment regarding the
remot2 probability of those conditions occurring on the
technical analysis done by Mr. Keller in October?

A (Peterson) I’'m going to put it in a broader
statement than that, and you can come back on me, if you wish,
but in -- I was trying to give a sense of the discussion that
happened in March 4th; and Dr. Keller certainly was an active
participant in that -- in those discussions as were some of our
technical people in h- "dquer“ers such as Mr. Wingo.

Q So it’'s fair to say that it’s generally the Keller
analysis and Mr. Wingo’s gloss on it which formed the basis for
your claim that such events were highly remote in probability?

A (Peterson) And the fact that I didn’t -- I did not
feel in all of that round robin that we went through that there
was any of the other technical people or policy people who were

pushing back on that.

Q Okay. It’s a judgment with regard to probability;
correct?
A (Peterson) Well, I don‘t know if I'l]l give it a

probability, but I don’'t know if I'll concede to that.
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Q Likeiihood? You can’'t answer, yes or no?

A (Peterson) The fact is that in most accidents the
preponderance, and if you want to put probability on that or
not, the recommendation is, from the technicals, is to -- and
plume exposure, is to get the people out of there and that’s
the best and highest and most responsive action you can take to
maximum dose savings.

And in the other events, that they are much less
likely to be the case.

MS. WEISS: No further questions. Thank you.

JUDGE SMITH: Did you mean that you wanted to ask
that question?

MR. DIGNAN: Sure.

JUDGE SMITH: Go ahead.

RECROSS-EXAMINATION

BY MR. DIGNAN:

Q Mr. McLoughlin -~ Dr. McLoughlin, you want to tell us
something more about, what we lawyers call the wood shedding
session you had a' noon?

A (McLoughlin) I would, if it’'s wood shed the same way
that David Stockman had wood shed discussions, that'’'s not the
kind of discussion I had.

Q That's a time honored lawyer’'s term.

Could you please add what you wanted to add?

A (McLoughlin) Well, I wasn’'t sure I really wanted to
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add it, to be nonest about it. But the bottom line isg that,
I -- Ms. Weiss developed a line of questioning that was
beginning to give me some concern, and to be honest about it,
it’'s not -- .t was my error or my inability to think gquickly
enough about the implications of all she was asking that I felt
uncomfortable in giving a quick answer to that.

And I certainly acknowledge, as I already have, that
I've had discussions with our colleagues and I value their
input to this.

And the bottom line to it is this, that the plan as
it stands, the New Hampshire addition to the plan we have
acknowledged on March 14th filing, does indeed meet J-9 and
J=-10-M. And it does so on the basis of the fact that the
probable incidence of the requirement of shelter for other than
the transportation-dependent population is not very
significant.

And based on the RAC’s advice, which essentially goes
back to about July 30th, that the acceptability of that
planning on an ad hoc basis was -- the planning for that small
incident on an ad hoc basis was acceptable.

And that’'s -- if I had it all to do over again, I
would not have raised so much of a commotion, I don’'t think, as
I did at that point in being uncertain about that issue.

You recall that that came on the heels of a

discussion of the plan issue in which I was concerned about the
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plan issue to being as precise as it could be because as I
referred to the plan, New Hampshire memo did not refer to a
plan but rather it referred to a response to our question.
And, Mr. Dignan, I think I've done the best job I

can, if I go any longer I'm going to confuse it even more.

Q You used the term "probability," and Mr. Peterson
did, too, do I understand the probability you'’re referring to
is the probability of the coalescence of not only the
occurrence of a fast-breaking accident but the other events
that are necessary to bring into play the factors that make
sheltering the desired option?

A (McLoughlin) That'’s correct in my case.

Q In short, what you’re saying is the sheltering

options for what I have sometimes referred to as the snowstorm

in July case, that is to say, the incredibly unlikely event

that you get the accident and you also get the roads blocked or

something of that nature; is that right?

MR. OLESKEY: How about having this last redirect be

redirect and not so grossly leading.

MR. DIGNAN: It’'s not leading, it’s driving, I admit

it, but I want to get out of here.
JUDGE SMITH: We don’'t need that --
MR. DIGNAN: 1I'm sorry.
JUDGE SMITH: That's your view, not the witness’'s

view. We want to save some time for scheduling.
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MR. DIGNAN: I'm sorry, Your Honor?

JUDGE SMITH: See, you pointed -- you put a view to
him that it is unlikely that he would have, on his own, come up
with that metaphor.

MR. DIGNAN: 1’11 withdraw it.

JUDGE SMITH: All right. Anything further?

MR. BACKUS: Yes, I1'd like to ask one question.

JUDGE SMITH: Okay.

MR. BACKUS: Based on what Mr. Dignan just said.

RECROSS~-EXAMINATION

BY MR. BACKUS:

Q Am I correct then, Mr. McLoughlin, that to the extent
that you’'re considering the low probability of the
circumstances, congruence of circumstances that would require
sheltering, your agency is dealing with risk factors?

A (McLoughlin) Please state that one again, because
this is very -- 1 want -- this is a very sensitive issue with
us, so please state it again.

Q All right. I understood you to say that
understanding that sheltering is not the preferred option for
the vast majority of accidents you anticipate, and
understanding that the sheltering option does not now have
implementing procedures, you were still satisfied that J-9 and
J=-10-M had been met because of your assessment of the low

probability of an accident where the sheltering would be the
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preferred option; correct?

MR. FLYNN: Objection. Your Honor, again, I submit
that this is one of those ultimate questions that only the
Board can decide. We’ve been very meticulous about not
introducing probabilities and so on, but it gets -- it’s come
to the point here where we’'re not doing probabilistic risk
assessment, we're just using common sense. And if that’s not
ac~eptable, then I don’'t know where we go.

JUDGE SMITH: Do you agree with the premise of this
question that you’re getting into a risk assessment when you
answered the way you did that the congruence of events, which
would make sheltering a preferred option?

THE WITNESS: (McLoughlin) The direct answer to that
question is, yes. I understand that that relates to a risk
assessment. And 1 have previously, I think, under testimony
acknowledged the fact that the risk is indeed an NRC decision
and not a FEMA decision. And I don’'t know exactly how to deal
with it any better right now, Your Honor, I just go don’t,
other than to acknowledge that.

MR. BACKUS: I'm not going to pursue it any further,
Your Honor.

JUDGE SMITH: All right. Anything further?

All right, gentlemen.

MR. TURK: May I ask one question about that last --

JUDGE SMITH: No.

Heritage Reporting Corporation
(202) 628-4888




11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KRIMM, PETERSON, MCLOUGHLIN - RECROSS 13298

(Laughter)

JUDGE SMITH: We don’'t -- and we’'re not capable of
litigating that. All right, you’'re the one that asked for time
for scheduling. And if you want to get into this issue, if you
need the question you can have it, because there was an answer.

FURTHER RECROSS-EXAMINATION

BY MR. TURK:

Q Dr. McLoughlin, is it fair to say that FEMA's
position is based upon its urderstanding of evacuation being
the preferred response for the beach areas within two to three
miles of Seabrook?

A (McLoughlin) That's correct.

JUDGE SMITH: You're excused, gentlemen, and we
appreciate your coming up here.

THE WITNESS: (Peterson) Thank you very much. We
appreciate you getting us out at this time, it means a lot to
us.

(The witnesses were excused.)

MR. DIGNAN: Your Honor, can we ask one more question
of this witness, I asked him o{f the record, doesn’t he really
wish his talents had fitted Indian Affairs.

JUDGE SMITH: Off the record.

(Discussion off the record.)

MR. TURK: Your Honor, I have a request about a

scheduling matter, if we’'re ready to turn to it.

Heritage Reporting Corporation
(202) 628-4888



KRIMM, PETERSON, MCLOUGHLIN - RECROSS 13299

‘ 1 JUDGE SMITH: All right.
2 MR. TURK: Initially, Your Honor had request that the
3 staff designate some witnesses to talk about this January 19th
4 meeting, and in light of the testimony that we’ve heard and the
5 full cross-examination that’s taken place of the FEMA's

6 witnesses, I frankly don’'t see a need for the NRC staff to put
7 on witnesses about that January 19th meeting.
8 JUDGE SMITH: 1 was going to raise that same thing,
9 but I haven't had a chance to discuss it with my colleagues
10 yet.
11 MR. TURK: I would ask for reconsideration of that
12 Board directive,

. 13 JUDGE SMITH: Well, we’ll --
14 MR. DIGNAN: Your Honor, could we take a four minute
15 or five minute break while the Board discusses and counsel
16 discussed, and then I would like to come back and address where
17 we’'re going a week from Monday, when I understand where we're
18 going to be.
19 JUDGE SMITH: Well, we don’t have much time. Go
20 ahead, take a very short break.
21 MR. DIGNAN: Well, I was just thinking if everybody

22 could caucus and talk among themselves it might go faster.

23 JUDGE SMITH: All right. Do that.
24 (Whereupon, a brief recess was taken.)
t/156 25 JUDGE SMITH: The suggestion was that Congel and
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Matthews be excused, and we recali that they were here for two
reasons: one, is that the Board requested the staff to present
their view of how they saw the evolution of FEMA’'s change
unfold.

Further, we Jdirected the staff to present somebody
who could explain the July 19th (sic) meeting in context.

MR. OLESKEY: January 19th.

MR. TURK: January.

JUDGE SMITH: January 19th in context. We also were
aware that there was a subpoena out for -- I mean a request for
a subpoena for Mr. Congel that the Intervenors wanted. We
believe that it was important to have the staff be p.epared to
come forward with the July 19th (sic) consideration.

MR. FLYNN: January.

JUDGE SMITH: January 19th consideration, because we
didn’t know what would unfold this week, and we thought there’d
have to be a thorough inquiry into it.

But when we hear from the people who were to have
been intimidated in that meeting that they perceive no
intimidation, the need for Congel and Matthews to come for that
purpose is diminished and evaporates as far as we're concerned.

They certainly are not going to come in and say,
well, you know, they didn’t understand, we were in fact
intimidating them, and they just didn’t get the message. We

see now we're telling them --
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(Laughter)

JUDGE SMITH: -~ that is so unlikely and that is why

we thoucht that they could be excused.

feel about it.

And that'’'s the way we

Now, I understand that the Intervenors are also --

are felt that they are taken by surprise on this,

and they

don’t necessarily oppose it, but they still want to consider

where they'’'re going with Thomas and with Congel and Matthews.

MR. BACKUS: Well, let me just say, if I can.

Mr.

Congel and Mr. Matthews came up in this testimony at other

times and on January 19th as part of the NRC, FEMA Steering

Committee meeting; and I think we need

testimony to see whether or not this testimony we’'ve had, as to

t.o consider that

whether we want them, we’'d like a little time to make that

decision.

And the other thing 1'd say is ==

JUDGE SMITH: Well, they were never scheduled as

witnesses for anything except the context of the January 1%ch

meeting and their combined purpose, and the staff’'s own

discretion at explaining the evolution.
MR. BACKUS: Well, there was testimony about --
thought it was Mr. Matthews and Mr. Congel as telling Mr. Krimm

at an NRC, FEMA Steering Committee meeting about what NRC

regulations or didn’t require.

JUDGE SMITH: Doesn't matter.

Doesn’'t matter.
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MR. BACKUS: And I think that that’s something we’'d
like to consider whether we’'re going to have a right to do.

The other thing, Your Honor, I have to candidly say,
ncne of us I ever thought -- thought Mr. Peterson was going to
come up here and say, under oath, I was intimidated. We're not
surprised that he denied that.

And we still think there may be an issue there, that
could be elucidated. I think there’s some things in Mr. -- in
some of the notes of that meeting that we might want to
explore.

Now, we have, as I understand it, not made a decision
and all we're asking for is a chance to confer and advise the
Board of our preference on it before the Board makes a ruling.

JUDGE SMITH: When the Board decided that we would
require the staff to come forward with what happened in that
mea2ting, we took a threshold small piece of information and we
gave it the worse pcssible connotation to determine whether it
is something that had to be cleaned up.

Since we’'ve now heard, a long time, I don’'t Kknow, two
and a half days, that threshold has evaporated.

MS. WEISS: Mr. Chairman, we also had a subpoena out
for Congel.

JUDGE SMITH: I know.

MS. WEISS: And what I --

JUDGE SMITH: For what purpuse?

Heritage Reporting Corporation
(202) 628-48C3




(O8]

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

13303

MS. WEISS: Well, that's -- what I'd like to do is go
back to my office and see what’'s on -- ses if I can recall
what'’'s already on the record.

JUDGE SMITH: That’'s another matter. That's another
entirely separate matter.

MS. WEISS: Right.

JUDGE SMITH: Okay.

MS. WEISS: 1It’s a separate matter.

MR. TURK: Your Honor, if I may comment. When the
Board directed the staff to produce witnesses who could comment
on the January 19th meeting, and to produce witnesses who could
talk about the evolution of FEMA’'s position, the Board’s
directive expressly subsumed all of the subpoenas and expressly
decided which persons would have to appear and for what
purpose.

JUDGE SMITH: Well, I thought we were, but I don’'t
remember the Congel subpoena anymore.

MR. TURK: Well, it was part of the May 10th
telephone conference call.

JUDGE SMITH: I might say, you know, I said .hat this
resolves all pending discovery matters, everything, aad he’ll
have to be renewed.

But you see -~

MR. TURK: But ==

JUDGE SMITH: Just listen to me. We said, now, we
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think we’'re giving the relief now that all the parties have a
right to. So we didn’'t have to take apart each individual
subpoena matter. We said, if that does not -- I mean, all
discovery motions are now denied and it will have to be renewed
because we think were taken care of.

Now, I think that Ms. Weiss'’'s -- we are now going to
relieve Mr. Congel and Mr. Matthews from appearing. 1It’'s up to
s, Weiss now to make a case for bringing Mr. Congel. I don't
+er.-.mber what it is.

MS. WEISS: Well, my recollection, you know, we've
been thinking about this for the past few days, as this
testimony comes in, and we do get testimony on some of the
events that we were concerned about. You know, we’ve been
thinking about this. And my recollection, personally off the
top of my head now of one of the major reasons why I wanted Mr.
Congel was for him to talk to the substance of meetings with
NRC in June and 1 think later.

And what -- between NRC and FEMA, what the problems
with Seabrook beach population were perceived to be =s they
were discussed between the two agencies and what possible
solutions were discussed between the two agencies.

And we have notes that I think Mr. -- well, we have
notes of at least one of those meetings that reflects a very
active role on the part of Mr. Congel in proposing various ways

we might deal with this beach population issue. That's what I
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was concerned with.

JUDGE SMITH: But how did it get traced through to
evidence in this case that you have to face to FEMA?

MS. WEISS: Pardon me?

JUDGE SMITH: How is. whatever Mr. Congel has done or
said, how does that get before the Board?

MS. WEISS: Well, it casts a certain light on this
evolution of a position question, and, you know, why is it that
we now are talking about not having a requirement of sheltering
and that was not brought up in these early meetings. Why does
it come out -- you know, there were different things being
discussed.

I mean, I'm doing a lot of argument here.

JUDGE SMITH: Yes. And you wanted an oppcrtunity.

MS. WEISS: Yes. And my view of it is, there’'s a
case to be made, possibly, through Mr. Congel that there were a
variety of ways being discussed of dealing with Seabrook over
the summer between NRC and FEMA, none of which had to do with
interpreting the NRC rules as not requiring sheltering. And,
well, let me just leave it at that; there were a variety of
ways which I think reflect on the evidence that we’ve had in
the past three days.

MR. TURK: I haven’'t seen the notes, Your Honor, 1
assume they’'re talking about notes produced by Mr. Thomas to

them, which I have not seen yet. And I assume also that they
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will be producing them to us because we'’'ve asked for any
conversations involving Mr. Thomas.

MS. WEISS: We don’t have anything that wasn’'t
produced .n his deposition.

MR. TURK: I think whatever may be the value of Dr.
Congel’'s testimony, it’s cumulative. We’'ve had a full
explanation from FEMA, anything else is just chasing the last
detail down. Given a chance, I'm sure that Ms. Weiss would
like to have many =--

JUDGE SMITH: As 1 understand the way it stands now,
Mr. Backus's has drawn -- thrown some doubt on it, but the
Intervenors were going to consider whether they in fact want
Congel and Mr. Thomas.

Let’'s -- all right, let’'s resolve one thing. First,
beginning next Tuesday at =-- you want 10 o’clock, right? I
mean, not next Tuesday, but a Tuesday on the 7th, you want
that.

MR. OLESKEY: Yes, that would be helpful again.
Thank you.

JUDGE SMITH: We will begin not with Congel, but we
will begin with, as I overheard you say, FEMA's merits panel.

MR. FLYNN: Yes.

JUDGE SMITH: Okay. We will then -- it’'s up to you
about whether you want to pursue Thomas or not; that's entirely

you.
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We will try to have a -- let’'s see if you want Congel
initiate a telephone conference call toward the end of the
week; and let’'s keep it as small as we can. That's very
stressful when we keep dropping people and we can’t hear them.

So, have -- if you can designate an intervenor to
argue the point, that would be very helpful because, you know,
that can be done faster and easier. So, keep your
participation as narrow as possible, if you decide you're going
to renew it.

I that all right, Mr. Dignan?

MR, DIGNAN: On the question, could we a.so possibly
have a conference call on the question of whether the
Commonwealth continues to want Mr. Thomas because the Thomas
situation, as the Board knows, you‘'ve got a motion now which
you've allowed, at least in part, for time for his attorney to
come and deal with you. That has ali the earmarks of something
that can keep the record open for a while, and I'd like to know
if the Commonwealth is going to insist on pursuing it, let’s
nail that down next week and go from there, because otherwise
that’s going to become the -~

JUDGE SMITH: Well, we want Mr. Thomas -- we want the
Intervenors to move in the direction of getting Mr. Thomas
here, also, the week of the 7th, if they’'re going to push it.
Now, I don’'t know how they can enforce a subpoena that fast.

But I also --

Heritage Reporting Corporation
(202) 628-4888




10
11
12
13
14
15
16
17
18
19
20
21

23
24
25

13308

MR. DIGNAN: Well, in fairness to the Intervenors the
problem as it now stands is this, Your Honor. You are in
receint of, and have allowed at lwast to the extent of
relieving of the 27th of a motion to alter that subpoena.

JUDGE SMITH: He's going to come back when the Board
says.

MR. DIGNAN: Well, that’'s not what the motion says,
Your Honor. 1 don’'t know what you’'re going to do with the
motion, but the motion seeks more relief than that, as I
recall.

JUDGE SMITH: He wants to brief; we haven't workei on
that.

MR. DIGNAN: Yes.

JUDGE SMITH: See, he has that right. He has that
right tu move to quash. And he’'s =-=-

MR. DIGNAN: No ore is concerned about arguing just
his rights. What we want is to be sure we keep the thing on
track and moving so that that doesn’t become a critical path
that means that if we finish the FEMA .erits panel and let’s
say nobody wants Congel, we’'re now going to sit around for two
weeks for Thomas.

JUDGE SMITH: We're concerned about that, too. Wwell,
let’'s ask, number one, if a determination is made that you want
neither Congel or -- 1 mean, you want -- that you do not want

both of them, as soon as that determination is made inform
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everybody.

MR. OLESKEY: Sure.

JUDGE SMITH: Then I think that the Intervenors
should be, if they want Thomas, they should be pushing to get
him.

MR. OLESKEY: I wasn’t coupling that comment with
your comment =

JUDGE SMITH: I agree with Mr. Dignan, we don’'t want
to continue that last element of this issue for weeks while we
fool around with Thomas's subpoena.

MR. OLESKEY: I don’'t understand what you mean by our
pushing or our enforcement.

JUDGE SMITH: 1If you want Thomas, take an aggressive
position in getting him here promptly.

MR. OLESKEY: But this Board issued a subpoena at our
request.

JUDGE SMITH: Right.

MR. OLESKEY: What is it that we would do beyond
that?

JUDGE SMITH: Say, we want our witness, you know.

And work with him. Work with him.

Mr, ==

MR. DIGNAN: Your nonor, if you recall the motions
before you by Mr. Thomas is a motion that the date for his

appearence be changed to read that he appear on a date to be
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determined by the NRC Licensing Board, NRC Safety and Licensing
Board after a telephonic conference with counsel for the
witness.

And two, the witness is to have leave to file further
appropriate motions with respect to his proposed appearance
prior to the date so determined by the Board.

JUDGE SMITH: He wants us to communicate with Mr.
Flynn. Let's say =-- what?

MR. DIGNAN: No, my point

JUDGE SMITH: He wants us to communicate our action
on that motion through Mr. Flynn.

MR. FLYNN: That's not my understanding.

MR. DIGNAN: That’s not what I understand at all.

JUDGE SMITH: That’'s what it says there.

MR. DIGNAN: No, Your Honor. All he wanted -- as I
understood it was that, he has tentatively retained a
Massachusetts lawyer to represent -- would Your Honor like a
copy of this, if you don’'t have one.

JUDGE SMITH: Some place in there it talks about Mr.
Flynn, that Mr. Flynn will communicate the Board's ruling.

MS. WEISS: Just on that motion, I think,

JUDGE SMITH: Yes, that’'s right, on that motion. So,
we can communicate to him. That what he’'s doing is asking for
a specified amount of time to file his motion to quash; and the

rule is vague on it. And he had -- did 1 see something -- I
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didn't -- let me see.

MR. DIGNAN: I think what Your Honor may remember is
tnat ycu allowed it to sufficiently relieve him of attendance
today and ask -- I believe =--

JUDGE SMITH: I remember I asked Watson =--

MR. DIGNAN: =-- and asked Watson to communicate that
to him. But I don’t think he’s asked that Mr. Flynn do
anything. And I think -- what I am saying is, I think Mr.
Oleskey’'s point is well taken that whether the Board desires it
or not the ball is sort of in the Board’'s court in the sense
that the subpoena is out and there’s a motion before you as to
whether you’'re going to allow more time before its enforcement
is required. And then at that point, I guess the agency
enforces if Mr. Oleskey insists on it unless the Board guashes
i¢.,

JUDGE SMITH: I can’'t find it now, but I read it when
this came in asking that a ruling on this be communicated
through Mr. Flynn. I just can’t support that memory.

MR. DIGNAN: You may have got a letter -- covering
letter that didn’'t come with our copy, Your Honor, I don’t
know. I just -- but all I know is, I agreed to, with my
brother Oleskey, like it or not it’s kind of in the Board’'s
court at this point because he's asked for tle subpoena.
There’s a motion out there to delay things and eventually, it

seems to me, Mr. Thomas has either got to come here, move to
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quash it, or the Board has to enforce the subpoena.

JUDGE SMITH: That's right. He's asked for date by
which he has to -- can file his motion to gquash. And 1 was
going to give him a date, and I was going to try to communicate
it through Mr. Flynn or Mr. Watson to him, which I thought he
had invited, authorized.

MR. OLESKEY: Well, any one of us in Boston can call
his attorney =--

MS. WEISS: We can give him a call.

MR. OLESKEY: -~ and his attorney : designate Mr.
Barshak and tell him.

MS. WEISS: 1It’'s not that big a deal.

JUDGE SMITH: Well, normally a motion to quash,
there’'s some kind of rule of thumb somewhere around .he
neighborhood of 10 days, and it will have been 10 days next
Thursday.

MR. OLESKEY: The only =--

JUDGE SMITH: Why don’t you consider the possibility
of stipulating what he would say.

MS. WEISS: Okay.

MR. OLESKEY: Sure.

MS. WEISS: I think I suggested that.

MR. DIGNAN: Your Honor, before -- I say my one
interest is not turning this into a long critical path item,

that the Board should be reminded of the following facts: the
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motion re:ites, as I understand it, that he has tentatively
retained counsel.

That in addition, who presumably any communication
has to be with, if ir fact counsel is retained, but there’s
another problem built into that which I understand is not
resolved and that is, he states in there that FEMA and he had
not come to conclusion on whether or not FEMA was going to
authorized the retention of this particular counsel and pay for
it. And it’s my understanding, and the FEMA lawyers can speak
to it, that there has yet to be a resolution of this.

SO0 my only concern is the -- I made it clear, I don’'t
-- as far as I'm concerned Mr. Thomas need never attend this
hearing again. But what I'm concerned about is that we keep
things moving, that is to say, FEMA, if they’'re going to tell
him whether he’'s got a lawyer, that that lawyer be communicated
with and a date be set by which they f{ish or cut bait or
whatever, because otherwise this has all the makings of
something that’'s going to keep rolling along.

JUDGE SMITH: I know.

MR. OLESKEY: 1 agree with Mr. Dignan, I *hink the
motion makes it clear there had been a problem between the
agency and Thumas about the terms of the engagement.

JUDGE SMITH: Well, one thing is clear that Mr.
Thomas is free to come here on government time and government

expense; and I thought that he had worked out, in principle,
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. 1 that they were going to pay for legal counsel, if he chooses to

bring it.

I think his == I think you should not bring him, and

I think if you insist upon having his viewpoint it should be

U e W N

stipulated; and I don’'t think we ought to -- I hope that we

(=]

don’t get into a subpoena battle. I don’t think it’s

7 necessary.

8 Would you -- what is your specific request? See, he

9 tells us that he hasn’'t been able to work out a financial
10 thing. The problem is, we told him now that he should file his

11 motion to quash, if he’s going to, by Thursday.

12 MR. WATSON: Your Honor, I did not communicate that
. 13 to him.
14 JUDGE SMITH: I know, the only thing you were to tell

15 him is that he didn’t have to come this morning.

16 MR. WATSON: That'’s correct.

17 JUDGE SMITH: But I want to give him the maximum
18 amount of time to tell him that he should have his motion to

19 quash in by Thursday.

20 MR. WATSON: Thursday next?

21 JUDGE SMITH: This coming week, yes.

22 MR. WATSON: Very well.

23 JUDGE SelITH: Anything further?

24 MR. TURK: One thing, Your Honor, scheduling of

25 staff’'s filing of proposed findings, because I've been sitting
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in the hearing these many weeks I'm not ready to file on the
31st of May as I'm scheduled to do.

It's my understanding that the Board is going to be
turning --

MR. BACKUS: For Heaven's sake.

MR. TURK: 1It’'s my understanding that the PRoard is
going to be turning to contentions at this point?

JUDGE SMITH: Well, we had hoped to, but a lot of
intervening problems are coming up

MR. TURK: Well, what I'm going to request --

JUDGE SMITH: Go ahead.

MR. TURK: If the grumbling on the other side of the
room dies down, I'm going to request that th> staff be granted
an extension of time on the filing of proposed findings.

JUDGE SMITH: Didn’'t we just grant one before we came
hee?

MR. TURK: On contentions.

JUDGE SMITH: On contentions.

MR. TURK: Those are response to contentions are
being filed today.

JUDGE SMITH: And when do you want to file them?

MR. TURK: The findings?

JUDGE SMITH: Yes. When are they due now from you?

MR. TURK: They're due the 31st of May.

JUDGE SMITH: You can't make that.
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What time do you want?

MR. BACKUS: He objected. Yes. You wouldn’'t agree

|
|
l
to my extension for a week.
JUDGE SMITH: We‘'re adjourned until 10:00 a.m. June
®th.

(Whereupon, at 3:42 p.m. the hearing was adjourned to

reconvene 10:00 a.m., Tuesday, June 7, 1988 at the same place,

Concord, New Hampshire.)
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