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""he Honorable Alan Simpson, Chairman
Subcommittee on Nuclear Regulation
Committee on Environment and Public Works
United States Senate

Washington, D.C. 40210

Dear Mr. Chairman:

The Commission has adopted amendments to its "Rules of Practice for
Domestic Licensing Proceedings" in 10 CFR Part 2 end to its regulations in
10 CFR Part 50, "Domestic Licensing of Production and Utilization
Facilities.” These amendments are part of the final rule to implement in
final form Public Law 97-415, enacted on January 4, 1983.

That legisiation, among other things, directed the Commission to promulgate
regulations which establish (1) standards for determining whether an
amendment to ai operating license involves no significant hazards
consideraviors, (2) criteria for providing or, in emergency situations, for
dispensing with prior notice and opportunity for public comment on such a
determination, and (3) procedures for consultation on s ch 2 determination
with the State in which the facility involved is located. The Comisission
promulgated two interim final rules on April 6, 1983.

The Commission has prepared the enclosed final rule for publication ir the
Federa! Pegister. The statement of considerations describes the rule in
detail. A public arnouncement is also enclosed.

Sincerely,
.
/1y )

Guy H. Cunningham, Il
Executive Legal Director

-

Enclosures: As stuted
cC: Sen. Gary Hart
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E2C TSSUES FINAL RULE ON NO SIGNIFICAET HAZARDS COMSTDERATIONS
INVOLVING LICENSE AMENDMENTS FOR NUCLEAR PLANTS

The Nucleer Pegulatory Commission is amencding in fina! form its
reculaticrs on procecdures and stendards for issuing operating license
erendments ‘nvclvine no sionificant hazards considerations before the conduct
cf ary public hearing.

Cerrdscsioner Jemes K, Asse’ctine voted to disapprove the amendments and
iscsued ser¢rate views or the matter.

The Commiscinn, under Pudlic Law 97-415, published interirm final rules in
April 1%£2 and invitec public comment on standards, criteria and procedures
frvelvine re cicnificant hazards corsiderations,

Tre enzbling legislatior was requested by the NPC z€ter the U.S. Court of
Apoealc for the Cistrict of Colunhia Circuit found, in “Sholly versus NRC,"
that it w2s irmproper for the agency ro: to provide an opportunity for a prior
hearing on cperating license amendments not involving significant hazards
considerations. The ruling dic not involve the agency's authority tc issue
irmediate’y efrective anendments, without pricr notice or hearing, when
recuired to pretect the public health and safety.

The interim fina! rules, with some minor exceptions, have been retzined.

-~

Tre final rule amends Parts 7 and 50 of NRC's regulaticns to establish:

1) NRC's_regulatory authority to make an arendment effective, even though
e interested person has requested a hearing, and tc hold a required hearing
after issuarce of an amendment;



7' rrocedures which, before NRC grants or de{:)es an amendment, give
notice of opporturity for a hearing on applications it receives to amend
operating licenses and pricr notice and reasonable opportunity for public
comment on proposec determinations about whether these amendments involve no

csignificant hazards considerations.

2) criteria for dispencing with such prior notice and reasonable
opportuni< for public comment where emergency situations exist, and for
chortening the commen. period on amendment requests where exigent
circunstances erist;

&) prccedures for consultine on these determinations with states in which
8 facivity involved is located.

Feceerch reactors are nnt covered by this rule, and construction permits
ire harcled on a case-by-case basis.

The ceparate views of Commissioner Asselstine are included in the notice
=€ the fina) rule publichec in the Federal Register on . The

amendrsrts become e‘‘ective 6N cdays after publication.
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NUCLEAR RBGULATORY CUMMISSION
16 C.F.R, Parts 2 and 50

Final Procedures and Standards on No Significant Hazards Considerations
AGENCY: Tluclear Regulatory Camission.
ACTION: Final rule.

SUMMARY :  Pursuant to Public Law 97-415, NRC is amending its regulations

in final form (1) to provide procedures under which, before granting or
denying an amendment, normally it would give notice cf opportunity for a
hearing on applications it receives to amend operating licenses for nuclear
power reactors and testing facilities and prior notice and reasonable oppor-
tunity for public camment on proposed determinations about whether these
amendments involve no significant hazards considerations, (2) to snecify
criteria for dispensing with such prior notice and reasonable opportunity
for public camment for amendment requests where emergency situations exist
and for shortening the camment period for amendment requests where exigent
circumstances exist, and (3) to furnish procedures for consultation on these
determinations with the State in which the facility involved is located.
Amendment requests for research reactors and construction permits are

handled case-by-case. These procedures normully provide the public and the
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States with prior notice of NRC's determinations involving no significant

hazards considerations and with an opportunity to camment on its actions.

EFFECTIVE DATE:

AIDIRESSES : Copies of comments received on the amendments and of the other
documents described below may be examined, or copied for a fee, in the
Camission's Public Document Roam at 1717 H Street, NW,, Washington, D.C.
Named documents may be purchased fram the U.S. Govermment Printing Office
(GPO) by calling 202-275-2060 or by writing to the GPO, P.O. Box 37082,
Washington, D.C. 20013-7082. They also may be purchased fram the National
Technical Information Service, U.S., Department of Commerce, 5285 Port Royal
Road, Springfield. VA 22161,

F(R FURIHER INFORMATION OONTACT: ‘Thamas F. Dorian, Esqg., Office of the
Executive Legal Director, U.S. Nuclear Regulatory Cammission, Washington,

D.C. 20555. Telephone: (301) 492-8690.

SUPPLEMENTARY INFORMATION

INTRODUCT ION

Public Law 97-415, signed on January 4, 1983, among other things, directed
NRC to pramulgate regulations which esteblish (a) standards for determining
whether an amendment to an operating license involves no significant hazards

consideration, (b) criteria for providing, or, in emergency situations,



dispensing with, prior notice and public comment on any such detemination,
and (¢) procedures for consulting with the State in which the facility
involved is located on such a detemmination about an amendment request.

See Conf. Rep. No. 97-884, 97th Cong., 2d Sess. (1982). The legislation also
authorized NRC to issue and make imnediately effective an amendment to a
license, upor & determination that the amendment involves no significant
hazards consideration (even though NRC has before it a request for a hearing
by an interested person) and in advance of the holding and completion of any

required hearing.

The two interim final rules published in the FEDERAL RHGISTER on April 6,
1983 ((48 FR 14864) and (48 FR 14873)), responded to the statutory directive
that NRC expeditiously promulgate regulations on the three items noted above.
The first dealt with the standards themselves and the second with the notice
and State consultation procedures. These regulations were issued as final,

though in interim form, and camments have been considered on them.

The following discussion is divided into three parts. The first discusses
the background for this final rule, including a discussion of the proposed
rule on the standards published before passage of the legislation, as well
as an overview of the interim final rules published after the legislation
was enacted. See 45 FR 20491 (March 28, 1980). The second analyzes and

responds to the public caments on the two interim final rules. And the



third discusses the present practice and modifications made to it by the

final rule.

I.  BACRGROUND
A. Affected Legislation, Regulations and Procedures

When the Atamic Energy Act of 1954 (Act) was adopted in 1954, it contained
no provision which required a public hearing on issuance of a construction
permit or an operating license for a nuclear power reactor in the absence
of a request from an interested person. In 1957, the Act was amended to
require that mandatory hearings be held before issuance of both a construc-
tion permit and an operating license fur power reactors and certain other
facilities. Se. Public Law 85-256 (71 Stat. 576) amending section 189a. of

the Act.

The 1057 amendments to tie Act were interpreted by the Conmission as
requiring a "mandatory hearing" before issuance of amendments to construction
permits ard operating licenses. See, e.g., Hearing Before the Subcammittee
on Legislation, Joint Conmittee on Atamic Energy, 87th Cong., 2d. Sess.
(April 17, 1962), at 6.) Partially in response to the administrative
rigidity and cumbersame procedures which this interpretation forced upon the
Camission (sce, Joint Committee on Atamic Energy Staff Study, "Improving the
ALC Regulatory Process™, March 1961, pp. 49-50), section 18%9a. of the Act was
amended in 1962 to eliminate the requirement for a mandatory public hearing

except upon the application for a constructior permit for a power or testing



facility. As stated in the report of the Joint Cammittee on Atamic Energy
which recammended t'.e amendments:

Accordingly this section will eliminate the requirements for a

mandatory h:aring, except upon the application for a construction

penait for i power or testing facility. Under this plan, the

issuance of amendments to such construction permits, and the

issuance of operating licenses and amendments to operating licenses,

would be only after a 30-day public notice and an offer of hearing.

In the absence of a request for a hearing, issuance of an amendment

to a construction permit, or issuance of an operating license, or an

amendment to an operating license, would be possible without formal

proceedings, but on the public record. It will also be possible for

the Camission to dispense with the 30-day notice requirement where the

application presents no significant hazards consideration. This

criterion is presently being applied by the Camission under the

terms of AEC Regulation 50,59, House Report No. 1966, 87th Cong.,

2d. Sess., p. 8.
Thus, according to the 1962 amendments, a mandatory public hearing would no
longer be required before issuance of an amendment to a construction permit
or operating license and a thirty-day prior public notice would be required
only if the proposed amendment involved a "significant hazards consideration."
In sun, section 189a. of the Act, as modified by the 1962 amendments,
provided that upon thirty-days' notice published in the FEDERAL RBGISTER, the
Camission was permitted to issue an opcrating license, an amendnent to an
operating license, or an amendment to a construction pemit, for a facility
licensed under sections 103 or 104b. of the Act or for a testing facility
licensed under se>tion 104c., without & public hearing if no hearing was
requested by an interested person. Section 189a. slso permitted the
Camission to dispense with such thirtv-days' notice and FEDERAL RBGISTER
publication for the issuance of an amendment to a construction permit or

an amendment to an operating license upon a determination by it that the



amendment involved no significant hazards consideration. These provisions

were incorporated into the Cormission's regulations, which were subsequently

changed. See §§ 2.105, 2.106, 50.58(a) and (b) and 50.91.

‘The Conmission's regulations before pramulgation of the two interim final
rules provided for prior notice of an application for an amendment when a
determination was made that there is a significant hazards consideration,
and also provided an opportunity for interested members of the public to
request & hearing. Hence, if a requested license amendment were found to
involve & significant hazards consideration, the amendment would not be
issued until after any required hearing were completed or after expiration
of the notice period. Ir addition, § 50.58(b) further explained the
Camission's hearing and notice procedures, as follows:

The Commission will hold a hearing after at least 30 days notice
and publication once in the FEDERAL RHGISTER on each application
for a construction permit for a production or utilization facility
which is of a type described in § 50.21(b) or § 50.22 or which is a
testing facility. When a construction permit has been issued for
such a facility following the holding of & public hearing and an
application is made for an operating license or for an amendment to
a construction permit or operating license, the Camission may hold
& hearing after at least 30 days notice and publication once in the
FEDERAL. TEGISTER or, in the absence of a request therefor by any
person whose interest may be alfected, may issue an operating
license or an amendment to a construction permit or operating
license without a hearing, upon 30 days nctice and publication once
in the FEDERAL RHGISTER of its intent to do so. If the Conmission
finds that no significant hazards consideration is presented by an
application for an amendment to a construction permit or operating

license, it may dispense with such notice and publication and may
issue the amendment.

The Camission noted in its interim final rules that, after it has made its

determination about whether a proposed license amendment does or does not



present a significant hazards consideration, its hearing and attendant notice
requirements came irto play. Under its former rules, the Comission made its
determination about whether it shouid provide an opportunity for a hearing
before issuing an amendment together with its determination about whether it
should issue a prior notice -- and the central factor in both determinations
was the issue of "no significant hazards consideration.” It had been argued
that in practice this meant that the staff often decided the merits of an
amendnent together with the issue of whether it should give notice before or
after it has issued the amendment. See 48 FR 14864, at 14865 (April 6, 1983).
The argument arose, in part, because of some concern that the Act and the
regulations did not define the term "significant hazards consideration" and
did not establish criteria for determining when a proposed amendment involves
"significant hazards considerations.” Section 50.59 has, of course, all
along set forth criterie for aetermining when a proposed change, test or
experiment involves an "unreviewed safety question™ but it was and is clear

that not every such question involves a "significant hazards consideration."

The Conmission's practice with regard to license amendments involving no
significant hazards consideration (unless, as a matter of discretion, prior
notice was given) was to issue the amendment and then publish in the FEDERAL
REGISTER a "notice of issuance." See § 2.106. In such a case, interested
members of the public who wished to object to the amendnent and request a

hearing could do so, but a request for a hearing did not, by itself, suspend



the effectiveness of the amendment. Thus, both the notice and hearing, if

one were requested, occurred after the amendment was issued.

It is important to bear in mind as one reads this background statement and
the final regulations that there is no intrinsic safety significance to the
"no significant hazards consideration" standard. Neither as a notice
standard nor as a standard about when & hearing may be held does it have a
substantive safety significance. Whether or not an action requires prior
notice or a prior hearing, no license and no amendment may be issued unless
the Camission concludes that it provides reasonavle assurance that the
public health and safety will not be endangered and that the action will not
be inimical to the common defense and security or to the health and safety of
the public. See, e.g., § 50.57(a). In short, the "no significant hazards
consideration” standard is a procedural standard which governs whether an
oppertimity for a prior hearing must be provided before action is taken by
the Comission, snd, as discussed later, whether prior notice for public
cament may be dispensed with in emergency situations or shortened in

exigent circumstances,

E. the Sholly Decision and the New Legislation

The Canmission's practice of not providing an opportunity for a prior hearing

on a license amendment not involving significant hazards considerations was

held to be improper in Sholly v. NRC, 651 F.2d 780 (1980), rehearing denied,

651 F.2d 792 (1981), vacated and remanded, 457 U.S. 1194 (1983), vacated,




706 F.2d 1229 (Table) (1983) (Sholly). In that case the U.S. Court of Appeals
for the Distriet of Columbia Circuit ruled that, under section 189%a. of the
Act, NRC must hold a hearing before issuing an amendment to an operating
license for a nuclear power plant, if there has been a request for hearing
(or an expression of interest in the subject matter of the proposed amendment
which ‘s sufficient to constitute a request for a hearing). A prior hearing,
said the Court, is ~equired even when NRC has made a finding that a proposed
amendment involves no significant hazards consideration and has determined

to dispense with prior notice in the FEDERAL RBGISTER.

At the request of the Cammission and the Department of Justice, the Supreme
Court agreed to review the Court of Appeals' interpretation of section 189a.
of the Act. On February 22, 1983, the Supreme Court vacated the Court of
Appeals' opinion as moot and directed the Court of Appeals to reconsider the
case in light of the new legislation. On April 4, 1983, the Court of Appeals,
having considered the legislation, found that the portion of its opinion
holding that a hearing requested under section 18%a. of the Act must be held
before a license amendment becames effective would be moot as soon as NRC
pramlgated the regulations to which the legislation referred. The Court
also found that NRC, of course, was still under a statutory mandate to hold
a hearing after an amendment became effective, if requested to do so by an
interested party. Appeal Nos. 80-1691, 80-1783, and 80-1784.
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The Court of Appeals' decision did not involve and has no effect upon the
Coomission's authority to order immediately effective amendments without
prior notice or hearing when the public health, safety, or interest so
requires. See, Administrative Procedure Act, § 9(b), 5 U.S.C. § 558(c);
section 161 of the Atamic Energy Act, 42 U.S.C. § 2201(c); 10 C.F.R.

§§ 2.202(f) and 2.204. Similarly, the Court did not alter existing law with
regard to the Cammission's pleading requirements, which are designed to
enable the Conmission to determine whether a person requesting a hearing is,
in fact, an "interested person" within the meaning of section 18%a. -- that
is, whether the person has demonstrated standing and identified one or more

issues to be litigated. See, BPI v, Atamic Energy Conmission, 502 F.2d 424,

428 (D.C. Cir. 1974), where the Court stated that, "Under its procedural
regulations it is not unreasonable for the Conmission to require that the

prospective intervenor first specify the basis for his request for a hearing."

The Conmission helieved that legislation was needed to change the

result reached by the Court in Sholly because of the implications of the
requirement that the Camission grant a requested hearing before it could
icsue a license amendment involving no significant hazards consideration.
It also believed that, since most requested license amendments involving
no significant hazards consideration are routine in nature, prior hearings
on such amendments could result in unnecessary disruption or delay in

the operations of nuclear power plants by imposing regulatory burdens

unrelated to significant safety matters. Subsequently, on March 11, 1981,
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the Cammission suhmi‘ted proposed legislation to Congress (introduced as
S.912) expressly autrorizing the NRC to issue a license amendment before
holding a hearing requested by an interested person, when it made a
determination that no significant hazards consideration was involved in the

amendment .

After the House and Senate conferees considered two similar bills, H.R.2330
and S.1207, they agreed on a unified version (see Conf. Rep. No. 97-884,
97th Cong., 2d. Sess. (1982)) and passed Public Law 97-415. Specifically,
section 12(a) of that law amends section 189a. of the Act by adding the
following with respect to license amendments involving no significant
hazards considerations:

(2)CA) T™he Comission may issue and make immediately effective
any amendment to an operaling license, upon a determination by the
Camnission that such amendment involves no significant hazards
consideration, notwithstanding the pendency before the Coammission
of a request for & hearing fram any person. Such amendment may be
issued and made immediately effective in advance of the holding and
completion of any required hearing. In detemmining under this section
whether such amendment involves no significant hazards consideration,
tte Caomission shall consult with the State in which the facility
involved is located. In all other respects such amendment shall
meet the requirements of this Act.

(B) The Conmission shall periodically (but not less frequently
than once every thirty days) publish notice of any amendments
issued, or proposed to be issued, as provided in subparagraph (A).
Each such notice shall include all amendments issued, or proposed to
be issued, sin:. the date of publication of the last such periodic
notice. Such nc'ice shall, with respect to each amendment or
proposed amendment (i) identify the facility involved; and (ii)
provide a brief description of such amendment. WNothing in this
subsection shall be construed to delay the effective date of any
amendment .

(C) The Cammission shall, during the ninety-day period
following the effective date of this paragraph, pramlgate
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regulations establishing (i) standards for determining whether any
amendment to an operatirg license involves no significant hazards
consideration; (ii) criteria for providing or, in emergency
situations, dispensing with prior notice and reasonable
opportunity for public comment on any such determination, which
criteria shall take into account the exigency of the need for the
amendment involved; and (iii) procedures for consultation on any
such determmination with the State in which the facility involved is
located.

Section 12(b) of that law specifies that:

(b) The authority of the Nuclear Regulatory Camission, under the
provisions of the amendment made by subsection (a), to issue and
to make inmediately effective any amendment to an operating license
shall take effect upon the pramulgation by the Camission of the
regulations required in such provisions.

Thus, as noted above, the legislation authorizes NRC to issue and make
immediately effective an anendment to an operating license upon a
detemination that the amendment involves no significant hazards
considerations, even though NRC has before it a request for a hearing
fran an interested person. In this regard, the Conference Report states:

The conference agreement maintains the requirement of the

current section 189a. of the Atamic Energy Act that a hearing on
the license amendment be held upon the request of any person “liuse
interest may be affected. The agreement simply authorizec the
Conmission, in those cases where the amendment involved poses no
significant hazards consideration, to issue the license amendment
and allow it to take effect before this hearing is held or
campleted. The conferees intend that the Cammission will use this
authority carefully, applying it only to those license amendments
which pose no significant hazards consideration. Co~" Rep.

No. 97-884, 2d. Sess., at 37 (1982),

And the Senate has stressed:

its strong desire to preserve for the public & meaningful right to
participate in decisions regarding the cammercial use of nuclear
power. ‘Thus, the provision does not dispense with the requirement
for a hearing, and the NRC, if requested [by an interested person].
must conduct a hearing after the license amendment takes effect.
See S. Rep. No. 97-113, 97th Cong., 1st Sess., at 14 (1981),
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The public notice provision was explained by the Conference Report as

fol lows

The conferces note that the purpose of requiring prior notice
and an opportunity for public conment before a license amend-
ment may take effect, as provided in subsection (2)(C)(ii) for
all but emergency situations, is to allow at least a minimum
level of citizen input into the threshold question of whether
the proposed license amendment involves significant health or
safety issues. While this subsection of the conference agree-
ment preserves for the Camission substantial flexibility to
tailor the notice and conment procedures to the exigency of
the need for the license amendment, the conferees expect the
content, placement and timing of the notice to be reasonably
calculated to allow residents of the area surrounding the
facility an adequate opportunity to formulate and submit
reasoned camments.

The requirement in subsection 2(C)(ii) that the Conmission
pramlgate criteria for providing or dispensing with prior
notice and public camment on a proposed determination that a
license amendment involves no significant hazards consideration
reflects the conferees' intent that, wherever practicable, the
Camiission should publish prior notice of, and provide for
prior public comment on, such a proposed determination.

In the context of subsection (2)(C)(ii), the conferees
understand the term "emergency situations" to encompass only -
those rare cases in which immediate action is necessary to
prevent the shutdown or derating of an operating commercial
reactor . . . The Camission's regulations should insure that
the "Hnergency situations” exception under section 12 of the
conference agreement will not apply if the licensee has failed
to apply for the license amendnent in a timely fashion. In
other words, the licensee should not be able to take advantage
of the emergency itself. To prevent abuses of this provision,
the conferees expect the Camission to independently assess
the licensee's reasons for failure to file an application
sufficiently in advance of the threatened closure or derating
of the facility. Conf. Rep. No. 97-884, 97th Cong., 2d Sess.,
at 38 (1982).

C. Basis for Interim Final Rule on Standards for Determining Whether an

Amendment to an Operating License Involves No Significant Hazards




Considerations and Examples of Amendments that Are Considered Likel

£ %

Not Likely to Tnvolve Significant Hazards Considerations

y

yr

the conments on the interim final rules were the same or were similar

‘oposed rule. To provide a convenient means for future

caments and responses on the proposed rule and the petition

.
are consolidated and repeated here with references to the

REGISTER citations. The conments received on the interim

+h -
then discu

sed and the Cammission's responses are provided.

Canmi ss 's Interim final rule on standards for determining

amendment involves no significant hazards consideration resul ted

proposed rulemaking issued in response to a petition for

sutmittecd by letter to the Secretary of the Cammission

Robert Lowenstein. For the reasons discussed below,

See 4t FR 14867. However, the Cammission publ i shed

intended by the petitioner, though not the standards

was published for comment in the FEDERAL RBGISIER

FR 24006)). The staff's recamendations on this petition

SECY-76-660 (December 13, 1979). The notice of proposed rulemaking

was published in the FEDERAL REGISTER on March 28, 1980 (45 FR 20491). Note

that the proposed rule was published before passage of the legislation and

that the Congress was aware of this rule during passage of the legislation.

aff's i

recannendations first on a final rule and later on the interim




final rules are in SBCY-81-366, 81-366A, 83-16, 83-16A and 83-16B. (These
cocuments are available for examination in the Camission's Public Document

- 171" 1 2 o ow
noan at 1ili H otreet, ‘\'T'\' \"Qlﬁ‘.L‘lF

the Coonmission sought to define more precisely
Ining wnen an amendnent application involved no
considerations. These standards would have applied to
ing licenses, as requested by the petition for rule-
construction permit amendnents, to whatever extent
‘opriate. The Camission later decided that these standards
lied to amendments to construction permits, since such

and normally would not be expected to involve a

msideration. It therefore modified the proposed rule
tionally, the Coomission stated in the interim final rules

t!

ne extent to vhich and the way standards should be

reactors. It also noted that meanwhile it would

any amendments requested for construction pemmits or
with respect to the issue of significant hazards

g 148%
rlt A200 1.,

1or

re the proposed rule on standards was published, the Cammission's staff

was guided, in reaching its determinations with respect to no significant

considerations, by standards very similar to those described in the

ule and in the interim final rules. In addition, the staff used a




list of examples of amendments likely to involve, and not likely to involve,

significant hazards considerations when the standards are applied. These

examples were employed by the Caimission in developing both the proposed

rule and the interim final rules. The notice of proposed rulemaking contained

landards proposed by the Canmission to be incorporated into Part 50, and the
considerations contained examples of amendments to an operating

are considered "likely" and "not likely

to involve a signif-
consideration. The examples were samples = precedents with
aff was familiar; they were representative of certain kinds of
however, they did not cover the entire range of possibilities;
cover every facet of a particuiar situation. Therefore, it was

ultimately would have to govern determina-

amendments involved significant hazards

10tice of proposed rulemaking were

the proposed amendment would not
[icant increase in the probability or consequences of
ly evaluated, (2) create the possibility of an accident

fran any evaluated previously, or (3) involve a signifi-

.

reduction in a margin of safetv. The interim final rules did not charnge

standards. They did, however, change the introductory phrase to nake

tandards easier to understand and
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As a result of the legislation, the Camission formulated separate notice
and State consultation procedures that provide in all (except emergency)
situations prior notice of amendment requests. The notices usually make a
"proposed determination" about whether or not significant hazards considera-
tions are involved in connection with an amendment and, therefore, whether
or not to offer an opportunity for a hearing before an amendment is issued;
if a hearing request is received, a final determination is made about whether
or not significant hazards considerations are involved. The decision about
whether or not to issue an amendment has continued to remain one that, as a

separate matter, is based on public health and safety.

2. Coments on Proposed Rule and Responses to these Camments

a. General

Nine persons sutmitted camments on the petition for rulemaking and
nine persons subtmitted comments on the proposed amendments. One of the
camenters stated that all three standards were unclear and useless in that
they implied a level of detailed review of amendment applications far beyond
what the staff normally performs. When it promulgated the interim final
rule, the Camission stated in response to this camment that the standards
have been and will continue to be useful in making the necessary reviews.
48 FR 14864, at 14867 (April 6, 1983)., It added that the standards, when
used along with the examples, will enable it (o nake the requisite decisions.

Id. In this regard, it noted that Congress was more than aware of the
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Camnission's standards and proposed their expeditious pramulgation, quoting
the Senate Report:

... the Coumittee notes that the Commission has already issued

for public conment rules including standards for determining

whether an amendment involves no significant hazards consideration.
The Conmittee believes that the Cammission should be able to build
upon this past effort, and it expects the Cammission to act
expeditiously in pramulgating the required standards within the

time specified in section 301 [i.e., within 90 days after enactment].
S. Rep. No. 97-113, 97th Cong., lst Sess., at 15 (1981).

Similarly, the House noted:

The committee amendment provides the Camnission with the authority to
issue and make immediately effective amendments to licenses prior to
the conduct or campletion of any hearing required by section 189(a)
when it determines that the amendment involves no significant hazards
consideration. However,the authority of the Cammission to do so is
discretionary, and does not negate the requirement imposed by the
Sholly decision that such a hearing, upon request, be subsequently
held. Moreover, the Camitiee's action is in light of the fact that
the Comission has already issued for public camment rules including
standards for determining whether an amendment involves no signifi-
cant hazards considerations. The Cammission also has a long line

of case-by-case precedents under which it has established criteria
for such determinations.... H. Rep. No. 97-22 (Part 2), 97th

Cong., Ist Sess., at 26 (1981) (Emphasis added).

In regard to the second criterion in the proposed rule, a number of
camenters recommended that the Commission establish a threshold level for
accident consequences (for example, the limits in 10 C.F.R. Part 100) to
eliminate prior notice for insignificant types of accidents. This camment
was not accepted. The Conmission stated that setting a threshold leve! for
accident consequences could eliminate a group of amendments with respect to
accidents which have not been previously evaluated or which, if previously
evauluated, may turn out after further evaluation to have more severe

consequences than previously evaluated. 48 FR, at 14868,
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The Canmission explained that it is possible, for example, that there may be
4 class of license amendments sought by a licensee which, while designed to
improve or increase safety may, on balance, involve a significant hazards
consiaeration because it results in operation of a reactor with a reduced
safety margin due to other factors or problems (i.e., the net effect is a
reduction in safety of same significance). Id. Such a class of amendments
typically is also proposed by a licensee as an interim or final resolution of
some significant safety issue that was not raised or resolved before issuance
of the operating license -- ard, based on an evaluation of the new safety
issue, they may result in a reduction of a safety margin believed to have been
present when the license was issued. In this instance, the presence of the
new safety issue in the review of the proposed amendment, at least arguably,
could prevent a finding of no significant hazards consideration, even though
the issue ultimately would be satisfactorily resolved by the issuance of the
amendment. Accordingly, the Commission added a new example (vii) to the list
of examples considered likely to involve a significant hazards consideration.

Id. See Section 1(C)(1)(d) below.

When the Senate Committee on Enviromment and Public Works was considering the

legislation described above, it conmented upon the Camuission's proposed rule

before reporting S. 1207

The Cammittee recognizes that reasonable persons may differ on
whether a license amendment involves a significant hazards
consideration. Therefore, the Committee expects the Cammission to
develop and pranulgate standards that, to the maximum extent
practicable, draw a clear distinction between license amendments
that involve a significant hazards consideration and those that
involve no significant hazards consideration. The Comitttee
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anticipates, for example, that consistent with prior practice, the

Conmission's standarcds would not permit a "no significant hazards

consideration" determination for license amendments to permit

reracking of spent fuel pools. S. Rep. No. 97-113, 97th Cong.,

Ist Sess., at 15 (1981),
The Cammission agreed with the Committee "that reasonable persons may differ
on whether a license amendment involves a significant hazards consideration"
and it tried "to develop and promulgate standards that, to the maximan
extent practicable, draw a clear distinction between license amendnents that
invelve a significant hazards consideration and those that involve no
significant hazards consideration.” 48 FR, at 14868. (Reracking is discussed
in Section 1(C)(2)(b) and 11(L), infra.) The Conmission stated that the
standards coupled with the examples used as guidelines help draw as clear a
distinction as practicable. It decided not to include the examples in the
text of the interim final rules in addition to the original standards, but,
rather, to keep them as guidelines under the standards for use by the Office
of Nuclear Reactor Regulation. Id.

in pramulgating the interim final rules, the Caimission also noted to licensees
that wlien they consider license amendmnents outside the examples, it may need

additional time for its determination on no significant hazards considerations,
and that they should factor this infommation into their schedules for develop-

ing and implementing such changes to facility design and operation. Id.

The Canmission stated that the interim final rules thus went a long way

toward meeting the intent of the legislation, quoting the Conference Report:
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The conferees also expect the Conmission, in pramulgating the
regulations required by the new subsection (2)(C)(i) of section 18%.
of the Atamic Energy Act, to establish standards that to the extent
practicable draw a clear distinction between license amendments that
involve a significant hazards consideration and those amendments
that involve no such consideration. These standards should not
require the NRC staff to prejudge the merits of the issues raised
by a proposed license amendment. Rather, they should only require
the staff to identify those issues and determine whether they
involve significant health, safety or envirommental considerations.
These standards should be capable of being applied with ease and
certainty, and should ensure that the NRC staff does not resolve
doubtful or borderline cases with a finding of no significa:r

hazards consideration. Conf. Rep. No. 97-884, 97th Cong., 2d Sess.,
at 37 (1982). 1Id.

The Camission stated that it had attempted to draft standards that are as
uscful as possible, that it had tried to formulate examples that will help
in the application of the standards, and that the standards in the interim
finu! rules were the product of a long deliberative process. 48 FR, at
14868, (As will be recalled, standards were sulmitted by a petition for
rulemaking in 1976 for the Camission's consideration.) The Camnission then
explained with respect to the interim final rules that the standards and
examples were as clear and certain as the Camission could make them, noting
the Conference Report admonition that the standards and examples "should
ensure that the NRC stafi does not resolve doubtful or borderline cases with
a finding of no significant hazards consideration." Id. The Camnission

repeats this admonition to the staff in the response to canments in
Section 11(C) below.

With respect to the Conference Camnittee's statement, quoted above, that the

"standards should not require the NRC staff to prejudge the merits of the
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issues raised by a proposed license amendment," the Cammission recalled

that it was its general practice to make a decision about whether to issue

a notice before or after issuance of an amendment together with a decision
about whether to provide a hearing before or after issuance of the amendment;
thus, occasionally, the issue of prior versus post notice was seen by same as
including a judgment on the merits of issuance of an amendment. Id. For
instance, a camenter on the proposed rule suggested that application of the
eriteria with respect to prior notice in many instances will necessarily require
the resolution of substantial factual questions which largely overlap the
issues which bear on the merits of the license amendment. Id., at 14862-69.
The implication of the conment was that the Cammission at the prior notice
stage could lock itself into a decision on the merits. Conversely, the
camenter stated that the staff, in using the no significant hazards
consideration standards, was reluctant to give prior notice of amendments
because its determination about the notice might be viewed as constituting

a negative cormotation on the merits.

The Caimission noted in response that the legislation had mooted these
caments by requiring separation of (1) the criteria used for providing or
dispensing with public notice and comment on determinations about no
significant hazards considerations from (2) the standards used to make a
determination about whether or not to have a prior hearing if one is requested.
1d., at 14869, The Commission explained that under the two interim final

rules, the Camission's criteria for public notice and cament had been
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separated fram its standards on the determination about no significant
hazards considerations. Id. It noted, in fact, that under the interim final
rule involving the standards it would normally provide prior notice (for
public conment and an oppu tunity for a hearing) for each operating license
amendent request. It also stated that use of these standards and examples
would help it reach sound decisions about the issues of significant versus
no significant hazards considerations, and that their use would not prejudge
the safety merits of a decision about whether to issue a license amendment.
Id. Rather, it explained, the standards and the examples were merely
screening devices for a decision about whether to hold a hearing before as
opposed to after an amendment is issued and could not be said to prejudge the
Camission's final public health and safety decision to issue or deny the
amendmerit request. Id. As explained above, that decision has remained a

separate one, based on separate public health and safety findings.

b. Reracking of Spent Fuel Pools

Before issuance of the two interim final rules, the Camission
provided prior notice and opportunity for prior hearing on requests for
amendments involving reracking of spent fuel pools. Vhen the interim final
rule on standards was published, the Camnission explained that it was not
prepared to say that reracking of a spent fuel storage pool wiil necessarily
involve a significiant hazards consideration. It stated, nevertheless,
a¢ shown by the legislative history of Public lLaw 97-415, specifically of

section 12(a), that Congress was aware of the Cammission's practice, noting
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that members of both Houses stated, before passege of that law, that they
expected that this practice would continue. Id. The report on the Senate
side has been quoted above; the discussion in the House is found at 127
Cong. Record at H 8156, Nov. §, 1981,

The Camission decided not to include reracking in the list of examples that
are considered likely to involve a significant hazard consideration, because
¢ significant hazards consideration finding is a technical matter which has
been assigned to the Camission. However, in view of the expressions of
Congressional understanding, the Comission stated that it felt that the
matter deserved further study. Accordingly, it instructed the staff to
prepare a report on this matter, and stated that it would revisit this part
of the rule upon receipt and review of the staff's report. Id. The report

is described in detail in Section 11(D) below.

In the interim final rule on standards, the Conmission stated that while it
is awaiting its staf{'s report, it would make findings case-by-case on the
question of .o significant hazards consideration for each reracking ap-
plication, giving full consideration to the technical circumstances of the
case, using the standards in § 50,92 of the rule., Id. It also stated that
it did not intend to make a no significant hazards consideration finding
for reracking based on unproven technology. It added, however, that, where
reracking technology has been well developed and demonstrated and where the

Comiission determines on a technical basis that reracking involves no



significant hazards, the Camission should not be precluded fram meking

such a finding. And it noted that, if it determines that a particular

reracking involves significant hazards considerations, it would provide

an opportwiity for a prior hearing. ld.

The Camission also noted that under section 134 of the Nuclear Waste Policy
Act of 1982, an interested party ney request & "hybrid" hearing in connection
with reracking, and may participate in such a hearing, if one is held. It
stated that it would publish in the near future a FEDERAL REGISTER notice
describing this type of hearing with respect to expansions of spent fuel
storage capacity and other matters concerning spent fuel. Id. That notice

can be found at 50 FR 41662 (October 15, 1985).

¢. Amendments Involving Irreversible Consequences

Congress expressed same concern about amendments involving
irreversible consequences, as evidenced in the Conference Report:

The conferees intend that in determining whether a proposed
license amendment involves no significant hazards consideration,
the Carmission should be especially sensitive to the issue posed by
license amendnents that have irreversible consequences (such as
those permitting an increase in the amount of effluents or radia-
tion emitted fram a facility or allowing a facility to operate
for a period of time without full safety protections). In those
cases, issuing the order in advance of a hearing would, as a
practical matter, foreclose the public's right to have its views
considered. In addition, the licensing board would often be unable
to order any substantial relief as a result of an after-the-fact
hearing. Accordingly, the conferees intend the Camission be
sensitive to those license amendments which involve such
irreversible consequences. (Emphasis added.) Conf. Rep. No.
97-884, 97th Cong., 2d Sess,, at 37-38 (1982).




The Camission noted (48 FR, at 14869) that this statement was explained
in a colloquy between Senators Simpson and Domenici, as follows:

Mr, DOMENICI. In the statement of managers, I direct
attention to a paragraph in section 12, the so-called Sholly
provision, wherein it is stated that in applying the authority
which that provision grants the NRC should be especially sensitive
to the issue posed by license amendments that have irreversible
consequences."” Is that paragraph in general, or specifically, the
words "irreversible consequences" intended to impose restrictions
on the Cammission's use of that authority beyond the provisions of
the statutory language? Can the Senator clarify that, please?

Mr. SIMPSCON. 1 shall. It is not the intention of the
nanagers that the paragraph in general, nor the words "irreversible
consequences," provide any restriction on the Commission's use of
that authority beyond the statutory provision in section 189%a.
Under that provision, the only determination which the Camission
must make is that its action does not involve a significant
hazard. In that context, "irreversibility"” is only one of the many
considerations which we would expect the Camission to consider.

It is the determination of hazard which is important, not whether
the action is irreversible. Clearly, there are many irreversible
actions which would not pose a hazard. Thus where the Conmission
determines that no significant hazard is involved, no further

consideration need be given to the irreversibility of that action.

Mr, DOMENICI. | thank the Senator for the clarification.
That is consistent with my readings of the language.... 134 Cong.
Rec. (Part 11), at 8, 13056 (daily ed. Oct. 1, 1982).

The Canmission then no ed, 48 FR, at 14869, that the statement was further
explained in a colloquy between Senators Mitchell and Hart, as follows:

Mr. MITCHELL. The portion of the statement of managers
discussing section 12 of the report, the so-called Sholly
provision, stresses that in determining whether a proposed
amendment to a facility operating license involves no significant
hazards consideration, the Camisison "should be especially
sensitive . . . to license amendments that have irreversible
consequences.” Is my understanding correct that the statement
means the Camission should take special care in evaluating, for
possible hazardous considerations, amendnents that involve
irreversible consequences?

Mr. HART., The Senator's unuerstunding is correct. As you
know, this provision seeks to overrule the holding of the U.S,
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Court of Appeals for the District of Columbia in Sholly against

Nuclear Regulatory Cammission. That case involved the venting of

radioactive krypton gas fram the damaged Three Mile Island Unit 2

reactor -- an irreversible action.

As in this case, once the Cammission has approved a license

amendment, and it has gone into effect, it could prove impossible

to correct any oversights of fact or errors of judgnent. Therefore,

the Canmission has an obligation, when assessing the health or

safety implications of an amendnent having irreversible consequences,

to insure that only those amendments that clearly raise no signif-

icant hazards issues will take effect prior to a public hearing.

134 Cong. Rec. (Part I11), at S. 13292,
In light of the Conference Report and colloquies it had quoted, the Conmission
stated that it would ensure "that only those amendments that clearly raise
no significant hazards issues will take effect prior to a public hearing"
(48 FI}, at 14870), and that it would do this by providing in § 50.92 for
review of proposed amendments with a view about whether they involve
irreversible consequences. Id. In this regard, it made clear in example
(iii) that an amendment which allows a plant to operate at full power during
which one or more safety systems are not operable would be treated in the
same way as other examples considered likely to involve a significant hazards

consideration, in that it is likely to meet the criteria in § 50.92. Id.

The Canmission also emphasized that the exanples did not cover all possible
cases, were not necessarily representative of all possible concerns, and were

set out simply as guidelines. Id.

The Camission left the proposed rule intsct to the extent that the interim

final rules stated standards with respect to the meaning of "no significant
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hazards consideration.” The standards in the interim final rules were
identical to those in the proposed rule, though the attendant language in
new § 50,92 as well as in § 50.58 was revised to make the determination
easier to use and understand. To supplement the standards incorporated into
the Camiission's regulations, the guidance embodied in the examples was
referenced in the procedures of the Office of Nuclear Reactor Regulation,
copies of which were placed in the Comnission's Public Document Roam and
sent to licensees, States, and interested persons. It was the Coamission's
intention that any request for an amendment meet the standards in the

regulations, and that the examples simply provide supplementary guidance.

d. Examples of Amendments that Are Considered Likely to Involve
Significant Hazards Considerations Are Listed Below

The s .atement of considerations for the interim final rules
listed the following examples of amendments that the Commission considered
likely to involve significant hazards considerations. Id. It explained
that unless the specific circumstances of a license amendment request lead
to a contrary conclusion when measured against the standards in § 50,92,
then, pursuant to the procedures in § 50,91, a proposed amendment to an
operating license for a facility licensed under § 50.21(b) or § 50.22 or
for a testing facility will likely be found to involve significant hazards
considerations, if operation of the facility in accordance with the proposed
amendnent involves one or more of the following:

(i) A significant relaxation of the criteria used to establi'h

safety limits.



(ii) A significant relaxation of the bases for limiting safety
system settings or limiting conditions for operation.

(iii) A significant relaxation in limiting conditions for operation
not accampanied by compensatory changes, conditions, or actions
that maintain a camensurate level of safety (such as
allowing a plant to operate at full power during a period in
which one or more safe'y systems are not operable).

(iv) Renewal of an operating license.
(v) For a nuclear power plant, an increase in authorized maximum
core power level.

(vi) A change to technical specifications or other NRC approval
involving a significant unreviewed safety question.

(vii) A change in plant operation designed to improve safety but
which, due to other factors, in fact allows plant operation with
safety mergins significantly reduced fram those believed to

have heen present when the license was issued. 1d.

e. [Exanples of Amendments that Are Considered Not Likely to
Tnvolve SigniTicant Hazards Considerations Are I.isted Below

The statement of considerations for the interim final rules
listed the following examples of amenduents the Conmission considered not
likely to involve significant hazards considerations., 48 FR, at 14869, It
explained that unless the specific circumnstances of a license amendment

request lead to a contrary conclusion when measured against the standards in
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§ 50.92, then, pursuant to the procedures in § 50.91, a proposed amendment
to an operating license for a facility licensed under § 50.21(b) or § 50.22
or for a testing facility will likely be found to involve no significant

hazards considerations, if operation of the facility in accordance with the

proposed amendment involves only one or more of the following:

(i) A purely administrative change to technical specifications:
for example, & change to achieve consistency throughout the technical
specifications, correction of an error, or a change in nomenclature.

(ii) A change that constitutes an additional limitation, restriction,
or control not presently included in the technical specifications, e.g., a
more stringent surveillance requirement.

(iii) For a nuclear power reactor, a change resulting fram a nuclear
reactor core reloading, if no fuel assemblies significantly different fram
those found previously acceptable to the NRC for a previous core at the
facility in question are involved. This assumes that no significant changes
are made to the acceptance criteria for the technical specifications, that
the analytical methods used to demonstrate conformance with the technical
specifications and regulations are not significantly changed, and that NRC
has previously found such methods acceptable.

(iv) A relief granted upon deamonstration of acceptable operation fram
an operating restriction that was imposed because acceptable operation was
not yet demonstrated. This assunes that the operating restriction and the

eriteria to be applied to a request for reliefl have been established in a
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prior review and that it is justified in a satisfactory way that the
criteria have been met.

(v) Upon satisfactory campletion of construction in connection with
an operating facility, a relief granted fram an operating restriction that
was imposed because the construction was not yet campleted satisfactorily.
This is intended to involve only restrictions where it is justified that
construction has been completed satisfactorily.

«vi) A change which either may result in same increase to the
probability or consequences of a previously-analyzed accident or may reduce
in sawe way a safety margin, but where the results of the change are clearly
within all acceptable criteria with respect to the system or camponent
specified in the Standard Review Plan, e.g., a change resulting from the
application of a small refinement of a previously used calculational modei
or design method.

(vii) A change to conform a license to changes in the regulations,
where the license change results in very minor changes to facility
operations clearly in keeping with the regulations.

(viii) A change to a license to reflect a minor adjustment in ownership
shares among co-owners already shown in the license. Id.

[As discussed below, the Cammission has added examples (ix) and (x) in
response to corments on the interim final rules.]

(ix) A repair or replacement of a major camponent or system important

to safety, if the following conditions are met:
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(x)
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The repair or replacement process involves practices which have
been successfully implenented &t least once on similar camponents
or systems elsewhere in the nuclear industry or in other
industries, and does not involve a significant increase in the
probability or consequences of an accident previously evaluated
or create the possibility of a new or different kind of accident
fraa any accident previously evaluated; and

The repaired or replacement camponent or system does not result
in a significant change in its safety function or a significant
reduction in any safety limit (or limiting condition of
operation) associated with the camponent or rystem.

An expansion of the storage capacity of a spent {uel pool when all

of the following are satisfied:

(D

(3)

(4)

The storage expansion method consists of either replacing
existing racks with a design which allows closer spacing between
stored spent fuel assemblies or placing additional racks of the
original design on the pool floor if space pemits;

The storage expansion nethod does not involve rod consolidation
or double tiering;

The Keff of the pool is maintained less than or equal to 0,95;
and

No new technology or unproven technology is utilized in either
the construction process or the analytical techniques necessary

to justify the expansion.
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I1. RESPONSES TO COMMINTS ON INTERIM FINAL RULES

The camments ore described in somewhat greater detail in an attachment to
SECY-85-209A,

A. Clarity of Standards

1.1 Conments

A group of conmenters state that the three standards in § 50.92(c)
are unclear and argue that the examples in the statement of consider-
ations -- which they believe are clearer than the standards -- should be
made part of the rule; otherwise, they argue, the examples have no legal

significance.

Response

The Cammission disagrees with the request. As explained in
response to the canments on the proposed rule (see 48 FR 14864), the
camenters are correct that the examples have no binding legal
significance. However, they do provide guidance to the staff, licensees
and to the general public about the way the standards may be interpreted
by the Coomission. The Commission did consider cambining the standards
and examples as a single set of eriteria in the interim final rules,
but decided against this because (i) the standards and examples had proved
useful over time, (ii) the staff had used all three standards and most
of the examples well before they were published in rule form, and
(iii) the approach had proved adequate. Upon reconsideration, the
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Cormission has decided to retain the standards as they were set out in
the interim final rule. See the response in Section I1(D) below for a
description of the standards.

1.2 Comment

One commenter believes that the interim final rules "umduly" and
"improperly"” limit freedam of speech and that minor changes in &
plant can lead to severe health and safety consequences, such as the

1983 anticipated transient without scram (AIWS) at the Salan nuclear

power plant.

Response

It is wnclear how the interim [ina! rn'es might limit freedom of
speech, It is clear, though, that sane amendmwent requests entail
changes to a plant requiring a review of whether or not previously
unevaluited accidents pose severe consequences. As explained above,
before issuing any amendment, the Camission is required by the Atamic
Energy Act (Act) to find that there is adequate protection for the
public health and safety, However, a determination that an amendnent
involves "no significant hazards considerations” includes a finding
under the three standards that the change does not involve a significant
increase in previously evaluated accident probabilities or consequences,
that it does not present a new type of accident not previously evaluated,

and that it does not involve a significant decrease in safety margins.
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Thus, the concern raised by the conment is related, if at all, only to
amendments that involve significant hazards. Procedures governing these
types of amendments are unaffected by this rule change. See, e.g.,

section 182a. of the Act.

1.3 Conment
One cannenter suggests that the only standard that is needed is
one that simply identifies those license amendments which make an

accident possible.

Response

The standard suggested by the cummenter is simple to state but
impractical. An amendment may involve a previously reviewed issue and
not alter the conclusions reached concerning accident probabilities or
consequences. In such a case, the amendment may involve a system or
canponent that is significant to an evaluation of a design basis
accident yet not involve a significant hazards consideration. This
suggestion changes the definition of "significant hazards considera-
tions" and, thereby, changes the standards. The three standards given
in the interim final rules together with the examples are directed to
the issue of significant hazards. See, for instance the discussion in

Section I1(F)(1.3) below.
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1.4 Coaments

One camenter requests that NRC should consider only "credible
accident scenarios” in evaluating amendment requests against the first
two stendards. It also suggests that, with respect to the third standard
(significant reduction in safety margins), the Cammission initially
should determine the extent of the existing safety margin before
deciding the significance of a reduction, because the extent of the
existing margin is clearly relevant to the Camnission's detemmination.

On the other hand, another cammenter argues that it is
inappropriate to specify a percentage change above which the change
becanes significant. It notes that when the safety margin is three
orders of magnitude, a ten percent reduction is clearly not signifi-
cant, and that when the safety margin is fifteen percent, a camparable
percentage reduction mey be significant. It also suggests that the
cunulative effects of successive changes to one system must also be
considered, and not merely the individual change which is being

subjected to review at any given time,

Response

Te first comment is similar to the original petition (see
Section 1(C)(1) above) which proposed standards limited to "ma jor
credible reactor sccidents.” The Camnission disagrees with this
cament -- as it did previously -~ because it allows too much roam for

argunent about the meaning of "credible" in various accident scenarios
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and does not include accidents of a type different fram those previously
evaluated, which is one of the criteria for evaluating no significant
hazards considerations.

The second camenter suggests that, in assessing the degree of
reduction in margin in determining whether an amendment involves
significant hazards considerations, the Commission should assess the
cumilative effects (on margin) of successive changes to one system, not
merely the individual change in margin brought about by the anendment
in question. The Camission believes that such a suggestion would be
inconsistent with its staff's long-time practice in assessing the degree
of reduction in margin, would be inconsistent with the thrust of the
three standards on no significant hazards consideration, and would
result in multiple counting of mmrgin changes. The standard states that
the Camission is to determmine whether the amendment will result in a
significent reduction in margin. The in‘ent is to campare the saiety
margin before the amendment to that which would exist after the amend-
ment to determine whether that amendment would significantly reduce
the margin., In applying this standard to determine whether a certain
amendment involves significant hazards considerations, the intent is
to assess just the reduction in margin fram that amendment and not
to assess all prior reductions in margin that resulted fruam prior
amendments because these have already been considered. Consequently,
the Camission has not accepted this suggestion.



Conments

One caimenter points out that the three standards are virtually

e criteria in § 50.59 for determining whether unreviewed
lestions exist, and states that this similarity is appropriate.
cammenter makes the same point but notes an important
¥, namely, that the word "significant" is absent in

(a)(2)(iii) of that section. It suggests that

it identical with § 50.92(¢)

serve two different purposes. ‘The criteria
lecide whether a proposed change, test, or
"unreviewed safety question." Section 50.59 i
whether prior Camission approval necessamMm
peratir ictor to make change 0 1t or to the
in the ifety analysis report, or to conduct
ribed in the safety analysis report., The
change without such approval, if the change
iestion. To insert the term "significant”
¢ the threshold for making a
to exercise far greater
require Caimission review., Wide
expected, If the Comission has

iberate and decide whether its
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review 1s appropriate. Therefore, the camment has been rejected. The

Conmission is considering this subject, as discussed in Section 11(K)

Une camenter generally agrees with the interim final rules but
Delleves that the word "significant" should be defined, if onlv to
est court challenges by persons disagreeing with NRC. It suggests
that NRC should create same sort of mechanism to resolve disputes

oetween the staff{, a State, or other parties over whether or not ar

amendnent request invol ves igniticant hazard considerations.
! ¢
The lvantage [ the notice pron ms of the interim final rules
that they provide an opportunity for comment on pr posed determina
1 ed particular proposal in an amendnent reaque 8t, the
armission welcanes any ard all persons' comments about the "signifi
ANCE i the proposed action. As ide fram us ing examples as guidel ines,

t believe that the term "significant” should not be defined in the
tract, but should be left to case-by-case resolution.
8. Clarity of Example
Many cammenters argue about the clarity of the various examples in

the "likely" and "not likely" categories. Additi mally, some want to




change, to add to, or to subtract fram the examples, noting for instance

that the issue of repairs is problematic. A camplete set of caments
r

(as sumarized) is attached to SECY-85-209A,
Wdditionally, two camme ters argue that the word "significant” in
exampl. ho be d 80 as not to leave "critical decisions to
viewable judgment of the staff.”
another cammenter requests that the guidance embodied in
examp| . Il not only be referenced in the procedures of
tor Regulation, but that it should also be
i1 licensees in the form of a generic letter,

ich document.

ielines and the Camiission fee the
i examples of all possible

mg, and 1t is not the Camission's
sting. However, to clarify the Camission's

placement of a ma jor camponent or systen
lowing exanple has been added to the list of
above considered not likelv ) 11IIVO L Ve

onsider
replacement of a ma jor camponent

the following conditions are met




(1) The repair or replacement process involves practices which
have been successfully implemented at least once on similar
camponents or systems elsewhere in the nuclear industry or
in other industries, and does not involve a significant
increase in the probability or consequences of an accident
previously evaluated or create the possibility of a new or
different kind of accident fram any accident previously
evaluated; and

(2) The repaired or replacement camponent or system does not
result in a significant change in its safety function or a

significant reduction in any safety limit (or limi ting

condition of operation) associated with the camponent or
r

system.

In this context, it once again bears repeating that the examples
do not cover all possible examples and may not be representative of all
possivble concerns and problems. As problems are resolved and as new
informat:on is developed, the staff may refine the exanples and add new
ones, in kKeeping with the standards in this final rule.

As to the second set of camments, see the response to comment
[(A)(1.6) above. Finally, as noted above, the guidance in the examples

already has been sent to all licensees and others.




C.

Classification of Decisions

Comments

Two cammenters argue that the standards pose camplex questions that
a level of analysis that goes far beyond the initial sorting of
issues that Congress authorized." They repeat an argument made when
the standards were published as a proposed rule, namely, that "the use
the e standards cannot he.p but require the NRC staff to make an
determination, well * ‘ore the formal hearing (if any) is held,
Ith and safety merits of the proposed license amendment." And
argue that Congress did not authorize NRC to nake such a determina
idvance of the hearing on the merits. (A third camnenter
this argunent.) In sum, these cammenters would prefer
0

hat sinmply allow for the sorting of issues, rather than, as

irgue, standards that allow the staff to determine issues which are

as those it determines when deciding whether or not

ne license amendment.

this same vein, both camenters argue that the standards

ritravene Congress' intent in that the Canmission does not avoid

lving "doubtiul or borderline cases with a finding of no significant

nazards consideration."

The Conmission disagrees with the cammenters, as explained in the

previous discussions above on this very point. It should also be noted




that one reason that determinations on significant hazards considerations

'

are divided into "proposed determinations" and "final determinations"
1s to help sort the issues initially. In this process of sorting, the
Camission hereby charges the NRC staff to assure that doubtful or
borderline cases are not found to involve no significant hazards
consideration. As explained above, the decision about whether to issue

amendment is based on a separate health and safety determination,

on a determiration about significant hazards considerations.

Conment s
A group of canmenters state that rerackings should be considered
amendaments that pose significant hazards considerations. in light of
vommission's past practice and the understanding of Congress that
tice wouid be continued.
her group of commenters agrees with the Commission's position
significant hazards determination on each amendment request to
expand a specific spent fuel pool should be based on the Commission's

technical judgment.

Response

In its decision to issue the two interim final rules, the Conmmission

directed the staff to prepare a report which (1) examines the agency's

experience to date on spent fuel pool expansion reviews and (2) provides




a technical judgment on the basis for which various methods to expand
spent fuel pools may or may not pose significant hazards considerations.
The staff contracted with Science Applications, Inc. (3AI) to
perform an evaluation of whether increased storage of spent fuel could

puse signilicant hazards considerations in light of the guidance in the

interim final rules. SAl provided a report entitled, "Review and

Evaluation of Spent Fuel Pool Expansion Potential Hazards Considerations."

-84-221-WA Rev. 1 (July 29. 1983). On the basis of that report, the
staff informed the Camission in SBCY-83-337 (August 15, 1983) of the
results of its study and included the SAl report. (Both the report and

the >'\'K1}' are available as indicated above.)

ihe staff provided the following views to the Canmission.

(1) NRC experience to date with respect to spent fuel pool
expansion reviews

As the Camnission noted, the staff has been providing prior notice
and opportunity for prior hearing on amendments involving
expansion of spent fuel pool storage capactiy. The applications
were prenoticed as a matter of discretion because of possible
public interest. This was the basis cited for prenoticing these
applications in statements to Congressional camittees. Public
caments or requests to intervene have been received on 24 of the
96 applications for amendments received to date to increase the
storage capacity of onsite spent fuel pools. In most cases, the
comments and requests to intervene have been resolved without
actual hearings before an ASLB [Atamic Safety and Licensing Board].

Of the 96 applications, 31 have been a second or third application
for the same pool(s). All of these applications have proposed
reracking to increase the storage capacity - that is, replacing
existing spent fuel storage racks with new racks that permit
closer spacing of spent fuel assemblies. Two of the applications
involved more than simply replacing the racks on the spent fuel
pool floor. In one case, the capacity was increased by a method
referred to as double-tiering. In this method, a rack is filled
with aged spent fuel while sitting on the pool floor; once filled,
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the rack is raised and placed on top of another filled rack.
Double-tiering was approved by the stafi for Point Beach 1 and 2

by amendments issued on March 4, 1979. The other method that has
been proposed to increase pool storage capacity is referred to as

rod consolidation. Rod consolidation involves dismantling or

cutting apart the fuel assewbly and putting the individual fuel

rods closer together. Storage of only the fuel rods, without the
spacers, end caps and other hardware, can increase storage capacity
by 60 to 100 percent campared to storage of non-disassembled fuel.

Rod consolidation - in conjunction with reracking - has been requested
for only one plant - Maine Yankee. The staff's review of this appli-
cation was campleted a year ago, but the application is pending before
an Atamic Safety and Licensing Board. We have approved 80 amendments
involving spent fuel pool storage expansion and the rest are still
being processed. A detailed table indicating the agency's experience
to date with respect to spent fuel pool expansions is contained in
the SAI report. As of now, every operating reactor except Big Rock
Point has received approval for at least one reracking or had the
closer spacing storage method approved with their initial license.

The technical review of requests to increase spent fuel pool
storage capacity involves evaluating the physical and mechanical
processes which may create potential hazards such as criticality
considerations, seismic and mechanical loading, pool cooling, long
term corrosion and oxidation of fuel cladding, and probabilities
and consequences of various postulated accidents and failures of
decayed spent fuel. Also, the neutron poison and rack structural
materials must be shown to be campatible with the pool envirorment
for a significant period of time due to the uncertainties as to
how long the storage will actually be required on site. However,
potential safety hazards associated with spent fuel pool
expansions are not as large as those associated with reactor
operation because the basic purpos: of the expansion is to allow
longer term storage of aged spent fuel. Since most plants are now
on an 18 month refueling cyle and the NRC is processing a second
expansion request application in many instances, the present
expansion requests are to allow continued storage of spent fuel
that has decayed over a decade along with the normal discharge of
relatively new spent fuel for which the pool was originally
designed. Typically a PWR will replace about one third of its
core at each refueling and a typical BWR will replace about one
fourth of its core at each refueling. After a year of storage,
about 99% of the initial radioactivity has decayed.

(2) Technical judgement on the basis which a spent fuel pool
expansion amendment may or may not pose & significant hazards
consideration:
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The technical evaluation of whether or not an increased spent fuel
pool storage capacity involves potential hazards consideration is
centered on the Conmission's three standards in the interim final
rule.

First, does increasing the spent fuel pool capacity significantly
increase the probebility cr consequences of accidents previously
evaluated? As discussed in the SAI report, reracking to allow
closer spacing of fuel assemblies does not significantly increase
the probability or consequences of accidents previously analyzed.
However, the rod consolidation method may increase the probablity
of a fuel drop accident by a factor of two because of the increase
in the mumber of assembly lifts and involves handling of highly
radioactive fuel assembly components. Double tiering of racks
requires an increased frequency in lifting heavy loads over the
spent fuel pool which would also increase the probability of an
accident,

Second, does increasing the spent fuel storage capacity create the
possibility of a new or different kind of accident fram any
accident previously analyzed? The staff, as well as SAI, have not
identified any new categories or types of accidents as a result of
reracking to allow closer spacing for the fuel assemblies. Double
tiering and rod consolidation, however, do present new accident
scenarios which may not be bounded by previous accident analysis
for a given pool. In all reracking reviews campleted to date, all
credible accidents postulated have been found to be conservatively
bounded by the valuations cited in the safety evaluation reports
supporting each amendment.

Third, does increasing the spent fuel pool storage capacity
significantly reduce a margin of safety? Neither the staff nor

SAI have identified significant reductions in safety margins due

to increasing the storage capacity of spent fuel pools. 'The
expansion may result in a minor increase in pool temperatures by a
few degrees, but this heat load increase is generally well within
the design limitations of the installed cooling systems. In same
cases it may be necessary to increase the heat removal capacity by
relatively minor changes in the cooling system, i.e., by increasing
a punp capacity. But in all cases, the temperature of the pool will
remain below design values. The small increase in the total

amount of fission products in the pool is not a significant factor
in accident considerations. The increased storage capacity may
result in an increase in the pool reactivity as measured by the
neutron multiplication factor (Keff). However after extensive
study, the staff determined in 1976 that as long as the maximum
neutron multiplication factor was less than or equal to 0.95, then
any change in the pool reactivity would not significantly reduce a
margin of safety regardless of the storage capacity of the pool.
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The techniques utilized to calculate Keff have been bench-marked
against experimental data and are considered very reliable.

In the interim final rule, the Conmission stated that it was not
the intent to make a no significant hazards consideration finding
based on unproven technology. Reracking to allow a closer spacing
between fuel assemblies can be done by proven technologies. The
double tiering method of expansion can also be done by proven
teclmology. Rod consolidation, however, involves new technology
and increused handling of highly radioacive components of fuel
assamblies.

In summary, both rod consolidation and double tiering represent
potential safety hazards considerations. Rod consolidation
involves relatively new technology and double tiering may
significantly increase the probability of accidents previously
analyzed. Replacing existing racks with a design which allows
closer spacing between stored spent fuel assemblies or placing
additional racks of the original design on the pool floor if
space permits (a subset of reracking) is considered not likely to
involve significant hazards considerations if several conditions
are met. First, no new technology or wproven technology is
utilized in either the construction process or in the analytical
techniques necessary to justify the expansion. Second, the Kefr
of the pool is maintained less than or equal to 0.95. A Keff of
greater than 0.95 may be justifiable for a particular application
but it would go beyond the presently accepted staff criteria and
would potentially be a significant hazards consideration. Re-
racking to allow closer spacing or the placing of additional
racks of the original ce2sign on the pool floor, which satisfies
the two preceding critcria, would be similar to example (iii) on
nuclear reactor core reloading under examples of amendments that
are not considered likely to involve significant hazards consid-
erations. Id. (Emphasis added.)

The stafi concluded in its technical judgement that a request to
: expand the storage capacity of a spent fuel pool which satisfies
the following is considered not likely to involve significant
hizards ccisiderations:
(1) The storage expansion nethod consists of either replacing
existing racks with a decign which allows closer spacing petween

stored spent fuel assemblies or placing additional racks of the
original design on the pocl floor if space permits,
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(2) The storage expansion method does not involve rod
consolidation or double tiering,

(3) The Keff of the pool is maintained less than or equal to 0.95,
and

(4) Mo new technology or unproven technology is utilized in either
the construction process or the analytical techniques necessary to
justify the expansion.

This judgement was based on the stafi's review of 96 applications and
the result of the SAI study. which indicates that if a spent fuel pool
expansion request satisfies the above criteria then it meets the three

standards in the interim final rules in that it:

(1) Does not involve a significant increase in the probability or
consquences of an accident previously evaluated;

(2) Does not create the possibility of a new or different kind of
accident from any accident previously ~valuated; and

(3) Does not involve a significant reduction in a margin of
safety.

Finally, the staff stated to the Commissicn that:

Applications which do not fall into the above category must be
evaluated on a case-by-case basis. There are secondary issues
which may be associated with a spent fuel pool expansion, but
they must be considered on their own technical merit as a
separate issue. As an example, transferring fuel to another
site for storage or transferring fuel in a cask to another on-
site spent fuel pool, if requested, must both be evaluated on a
separate basis as to whether or not they involve significant
hazards considerations.

The Conmission has accepted its staff's judgnent, discussed above.

It has added the following new example (x) to the list of examples in
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the "not likely" category in Section I(C)(2)(e) for reracking requests
satisfying the four criteria noted above (Reracking requests that do
not meet these criteria will be evaluated case-by-case.):

(x) An expansion of the storage capacity of a spent fuel pool when

all of the following are satisfied:

(1) The storage expansion method consists of either replacing
existing racks with a design "mich allows closer spacing
between stored spent ifuel assemblies or placing additional
racks of the origina design on the pool floor if space
permits;

(2) 'The storage expansion method does not involve rod
consolidation or double tiering;

(3) The Keff of the pool is maintained less than or equal to
0.95; and

(4) No new technology or umproven technology is utilized in
either the construction process or the analytical techniques

necessary to justify the expansion.

Irreversible Consequences

Camments

One cammenter notes that license amendments involving irreverrible
consequences (such as those permitting an increase in the amount of
effluents or radiation emitted fram a facility or allowing a facility

to operate for a period of time without full safety protections) require



prior hearings so as not to foreclose the public's right to have its

views considered. This commenter is especially concerned about the
TMI-2 clean up and about the IMI-1 steam generator tube repairs. It
argues that § 50.%2(b) (which requires Conmission "sensitivity" to

significant, irreversible consequences) contravenes Congress' intent.

Another camenter requests that a State and the public should have
a say about any amendment reqguest involving an envirommental impact
before NRC issues an amendnent. It wants more from the Cammission than
the statement in the interim final rules that the "Commission will be
particularly sensitive" to such impacts.

Another commenter asserts that certain situations which involve
"irreversible consequences," such as permanent increases in the amount
of effluents or radiation emitted fram a facility, should be treated
like "stretch power" situations. It argues that this class of
amendments should not be considered likely to involve significant
hazards considerations as long as the discharge or emission level does
not exceed those evaluated in the Safety Analysis Report, the Final
Envirommental Statement or generically by rulemaking (i.e., Part 50,
Appendix I). This camenter adds ths{ any temporary increase within
generally recognized radiation protection standards, such as those in
10 CFR Part 20, should be treated similarly. Moreover, it requests that
these situations should be included ss examples in the "not likely"

category.



On the other hand, another commenter argues that license amendments
involving temporary waiving of radiation release limitations (so that
airborne radioactive waste can be released at a rate in excess of that
permitted -- an issue in the Sholly decision), should involve significant

hazards considerations and, consequently, a prior hearing.

Response
The Conmission disagrees with the cooment that § 50.92(b)

contravenes Congress' intent. ‘That section is taken almost verbatim
fran the Conference Report (see Section I(C)(2)(e} in this preamble) and
is entirely consistent with the colloquy of the Senators quoted in that
section.

Before NRC issues an amendment, a State and the public can have a
say about any amendment request that involves an envirommental impact.
“he procedures described before have been designed so that at the time
of NRC's proposed determination (1) the State within which the facility
is located is consulted, (2) the public can comment on the determination,
and (3) an interested purty can request a hearing. Section 50.92(b)
simply buttresses the point that the Conmission will be especially
sensitive to the types of irreversible impacts described by the
camenters.

The Camission has not accepted the last two commenters'
suggestions. The legislation clearly specified that the Camission

should be sensitive to the kinds of circumstances outlined by the
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camenters. The interim final rule repeats this language and seeks to
insure that the Comission's staff will evaluate each case with respect

to its own intrinsic circumstances.

Fmergency Situations

1.1 Conments

One cammenter requests that the term "emergency" be deleted fram
the rule because it could be confused with a different use of this
term in a final rule issued on April 1, 1983 (48 FR 13966) involving
the applicability of license conditions and technical specifications
in an emergency. See §§ 50.54(x) and 50.72(¢). It suggests that the
phrase "warranting expedited treatment" or same similar phrase could
be used instead of the term "emergency."

Two other cammenters request that § 50.91(a)(5) (involving
emergency situations) be clarified to make clear that an emergency
situation can exist whenever it is necessary that a plant not in
operation return to operation or that a derated plant operate at a
higher level of power generation. One of the conmenters argues that
unnecessary econamic injury or impact on a generating system should
also be classified as an emergency situation. It recommends that
§ 50.91(a)(5) be amended by iuserting, after the words "derating or
shutdown of the nuclear power plant" the words "including any preven-

tion of either resumption of operation or increase in power output.”
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The other camenter concurs with these words and would add the words
"up to its licensed power level" after "power output.”

Another commenter suggests that an emergency situation should
also exist where a shutdown plant could be prevented fram starting up
becuuse the Camission had failed to act in a timely way.

Several cammenters agree with the:te conments, arguing that
emergency situations should (1) be broadly defined, (2) be available
wheri & plant is shutdown and cannot startup without a license amendment,
and (3) include situations where an amendment is needed (as is the case
with exigent circumstances) to improve protection to public health and

safety.

Response

The Caimission understands that the term "emergency" is used in
different ways in various sections of its regulations. However, the
legislation and its legislative history, quoted above in Section 1(A),
are very clear on the use of that term and specifically do use that term;
consequently, the term must be used as a touchstone for the Cammission's
regulations.

The Commission agrees with the commenters about the need to
broaden the definition of "emergency situations." The Conference
Report quoted above described "emergency situations" as encampassing
those cases in which immediate action is necessary to prevent the

shutdown or derating of a plant. There may be situations where the
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need to prevent shutdown or derating can be equivalent in terms of
impact to the need to startup or to go to a higher power level. The
Camnission believes that expanding the definition of "emergency
situation” to include these situations is not inconsistent with
Congress' intent. Thus the Camission has decided to adopt the thrust
of these camments and has changed § 50.91(a)(5) accordingly. See also

response to camment in Section IT(F)(1.3) below.

1.2 Cament

Section 50.91(a)(5) states that the Comission will decline to
dispense with notice and camment procedure, "if it determines that the
licensee has failed to make a timely application for the amendment in
order to create the emergency and to take advantage of the amergency
provision." Une camenter requests that the rule specify what is meant

by the term "timely application”.

Kesponse

The provision cited by the conmenter is clear enough. It is
extracted almost verbatim fram the Conference Report. The Report
indicated that a "licensee should not be able to take advantage of an
emergency itself" and thus that the Camnission's regulaiions "should
insure that the emergency situation" exception under section 12 of the
conference agreement "will not apply if the licensee has failed to apply

for the license amendment in a timely fashion." Further:
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To prevent abuses of this provision, the conferees expec’ the
Cammission to independently assess the licensee's reasons for
failure to file an application sufficiently in advance of the
threatened closure or derating of the facility.

1.3 Conment

One cammenter requests that NRC explain how it will process an
amendment request that involves both an emergency situation and a
significant hazards consideration. It suggests that, in this unlikely
case, the Conmission might issue an immeaiately effective order under

10 C.F.R. 2.204.

Response
Since there is a possibility for confusion over the meaning of

"emergency”, § 50.91(a)(4) has been modified and a new § 50.91(a)(7)

has been added to clarify the problem. With the "Sholly" regulations

now in place, there are now two possible types of emergencies:

(a) & "safety-related anergency" in which immediate NRC action may be
necessary to protect the public health and safety; and

(b) the "emergenc: " referred to in the "Sholly" legislation in which
the prampt issuance of a license amendment is required in order,
for instance, to avoid a shutdown. An example of this type of an
emergency is where prampt action is needed for continued full-power
operation but not recessarily to protect the public health and
safety (health and safety, arguably, is protected by the shutdown,

which would occur il the "emergency" license amendmeint were not
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issued). This "emergency" is more in the nature of an econamic

emerpency for the licensee.

Two fundaentally different approaches to amending a license arise fram

these two different types of emergencies:

(a)

(b)

For a safety-related emergency, the Administrative Procedure Act
and the Canmission's own regulations (10 CFR § 2.204) authorize
(if not campel) the issuance of an immediately effective order
amending a license without regard to whether the amendment
involves significant hazards considerations and without the need
to meke a finding on no significant hazards considerations or to
provide a prior Sholly-type of notice.

For an "emergency" where a prompt amendment is required to prevent
the shutdown but not to protect the public health and safety, an
immediately effective license amendment, without prior notice, may
be issued only if the amendment involves no significant hazards

considerations.

Consequently:

(a)

(b)

Where an immediately effective license amendment is needed to
protect the public health and safety, the Canmission can issue an
irmediately effective order amending a license regardless of
whether the amendment involves significant hazards considerations
and without prior notice and prior hearing;

Where an imediately effective license amendment is needecd, for

instance, only to prevent the shutdown but not to protect public
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health and safety, the Camission nay issue such an immediately

effective amendment only if the amendment involves no significant
hazards considerations. If the amendment does involve a signifi-
cant hazards consideration, the Conmission is required by law to

provide 30 days notice and an opportunity for prior hearing.

Exigent Circumstances

1.1 Caments

One commenter suggests that the two examples of exigent circum-
stances are unnecessarily narrow because both involve potentially
lost opportunities to implement improvements in safety during a plant
outage. The conmmenter recammends that the Cammission nake clear that
these examples were not meant to be limiting and that ex.gent circum
stances can occur whenever a proposed amendment involves no sijnificant
hazards consideration and the licensee can demonstrate that avoiding
delay in issuance will provide & significant safety, envirommental,
reliability, economic, or other benelit.

Another commenter requests that exigent circumstances include
instances (1) where a licensee's plant is shutdown and the licensee
needs an amendment to startup and (2) involving significant hazards
considerations. The camnenter argues that both such cases entail

delay and a significant financial burden on licensees.
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Response

As explained above, the examples were meant merely as guidance and
were meant to cover circunstances where a net safety benefit might be
lost if an amendment were not issued in a timely manner. The Commission
agrees with the first coomenter thut the examples should be read as also
covering those circumstances where there is a net increase in safety or
reliability or a significant envirormental benefit.

As to the first point of the second camment, the Camission
believes that there may be "exigent circumstances" which may involve
start-up of a shutdown plant. In keeping with the thrust of the
definition of "emergency situations," the "exigent circumstances" in
§ 50.21(a)(6) will include "start-up" end "increase in power levels".
The discussion in Section II11(A) responds to the cammenter's second

point.

1.2 Comments
One camenter states that the public notice procedures for exigent
circumstances should be no different fran those {or emergency situations.
Two cammenters oppose the use of press releases or display advertising
in local media, arguing that such ncotices would unnecessarily elevate
the importance of amendment requests.
Another camnenter recammends that if NRC believes that it must
issue a press release, it should consult with the licensee on a proposed

release hefore it acts, It also requests that NRC inform the licensee



- B9 =~

of the State's and the public's comments and that it pramptly forward
to the licensee copies of all correspondence.

Two caommenters also oppose the toll-free "hot-line" in exigent
circumstances, arguing trat the concept implies imminent danger or
severe safety concerns which normally will not be present. One of these
camnenters requests, instead, the use of mailgrams or overnight express.
It also recamnends, if a hotline systeam is implemented, that the system
should be confined to extraordirary anendments involving unique circum-
stances. ‘1o ensure accurate transcription of the comnents received,
it suggests that the camments be recorded and retained. The other
camenter requests that copies of the recorded caments be sent to the
licensee.

Another cammenter suggests that the rule specify the geographical

arca to be covered by 8 notice to the media.

Response
By definition, in emergency situations NRC does not have time to

issue a notice; in exigent circumstances, the Conmission must act
swiftly but has time to issue same type of notice; in most instances it
will be a FEDZRAL REGISTER rnotice requesting public conment within less
than 30 days, but not less than two weeks. The Conmission, of course,
needs the cooperation of a licensee to make the systan work and to act
quickly. If NRC cannot issue a FEDERAL RBUISTER notice for at least

two weeks public comment in exigent circumstances, then, with the help
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of the licensee, it will issue same type of media notice requesting
public comment within a reasonable time. It will consult with the
licensee on a proposed release, on the geographical area of its coverage
and, as necessary and appropriate, may inform it of the State's and the
public's coments. If a system of mailgrams or overnight express is
workable, it will use that as opposed to a hotline; however, it will

not rule out the use of a hotline. And if it does use a hotline, it
may tape the conversations and may transcribe them, as necessary and

appropriate, and may informm tne licensee of these.

1.3 Conment

Onc commenter notes that exigent circumstances can arise af ler the
publication of a Conmission notice offering a normal public camment
period on a proposed determination. It requests that in these circum-
stances the final rule should make clear that an expedited schedule
would be established for receiving public conments and issuing the

amendment .

Response

The Conmission agrees that emergency situations and exigent
circunstance’ could arise during the normal comment period. If this
were to occur, as noted in the notices it now issues, it will expedite
the processing . the amendment request to the extent it can, if the

request and the exigency or emergency are connected. As explained
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above, of course the Camission may also issue an appropriate ordes
under 10 C.F.R. Part 2 if there is an imminent danger to the public

health or safety.

Retroactivity

Comments

One comenter requests (a1d another agrees) that NRC should clarify
€ 2,105(a)(4)(i) ~-- which explains how NKC may make an amenduent
inmediately effective -- to state that NRC will not provide notices of
proposed action on no significant hazards consideration amendment
requests received before May 6, 1983 (the effective date of the interim
final rule). It suggests that the Camnission should publish instead
notices of issuance of amendnents pursuant to § 2,106.

Another commenter suggests expedited treatment for umendment
requests received before May 6, 1983, when these relat: o refueling

outages scheduled by licensees before that date.

Response
The Conmission has noticed amendment requests it received before

May 6, 1983, along with its proposed determinations.

Notice and Consul tation Procedures

1.1 Comments
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One cammenter proposes the following changes (endorsed by another
commenter) to the notice procedures to shorten the cament period and
to clarify the method of publication:

Routine, minor amendments should be published in the monthly

Federal Register campilation only and a ten-day canment period

accorded. 'There should be no individual Federal Register notice

in routine cases. An individual notice should be published in the

Federal Register for requests that are not routine, such as for

instance, steam generator modifications or reracking. These

requests could also be published in the monthly campilation, but
the comment period should run fram the date of the individual

notice. As is the case for routine amendments, we propose a

ten-day camment period. In exigent circumstances, which could

encampass either routine or non-routine requests, we propose that
notice be published individually in the Federal Register and that

a reasonable conment perio! be accorded taking into account the

facts of the particular ca:e.

The commenter argues that expedited notice procedures would
sutisfy the statutory requiremen’s, would eliminate a large source of
delay, and would be approved Ly (ne courts, since expedited procedures
are the appropriate solution when notice and hearing are statutorily
required but time is of the essence.

Two cammenters are also concerned about the potential for delay
in the new notice procedures, one requesting that the rule indicate the

normal time NRC needs to process routine and emergency applications.

Response
The interim final rules preserve the option to publish individual
or periodic FEDERAL RBEGISTER notices, or a cambination of both. ‘he

Commission stated in the interim final rules that the periodic notices
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would be published at least every 30 days, leaving the option of more
frequent publication if appropriate. Though it agrees that minor
routine amendments could be published in its periodic notice and that
non-routine amendments could be published in individual notices, it does
not want to establish by rule any particular mode of publication.

The Camission does not agree that a 10-day camment period should
be the norm. It believes that its system, which normally allows for
30-days public camment, is more in keeping with the intent of the
legislation, which provided for a reasonable opportunity for public
conment, except in emergency situations where there is no t me provided
for public conment and in exigent circumstances where there is less
than 30 days provided.

Section 50.91(a)(6) has been clarified to indicate that the camment
period on any notice begins on the date of that notice. If there is an
initial individual notice and a later periodic notice, the comment period
begins with the first notice.

Finally, the Comission does not agree that it should prescrite
normal time periods for processing routine and emergency requests. Its
staff will process all requests as quickly as it can. The Camnission
hereby directs the staff to handle requests pramptly and efficiently to
insure that the staf/ is not the cause for a licensee's emergency or

exigency requect.
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1.2 Coments

One cammenter argues that the consultation procedures created by
the interim final rules do not meet Congress' intent because they leave
it to a State to decide whether it wants to consult on the licensee's
amendment request and NRC's proposed determination. It seeks "formal,
active consultation" (before NIIC makes its proposed detemmination and
publ ishes a FEDERAL REGISTER notice) through the "scheduling of formal
discussions between the State and the NRC on the proposed determination,
with the foregoing of such only upon written waiver of the Sta*.."

It also seeks incorporation of the State's comments in the FEDERAL
REGISTER notice along with an explanation of how NRC resolved these.
Finally, it requests that NRC always telephone State officials before
issuing an amendment, rather than merely "attempting" to telephone
them as, the cammenter states, the rule provides.

Another camenter is satisfied with the notice and consuitation
procedures, stating that "the regulations give the State no more
authority in regulating the operation of the reactor then it had in the
past, but they serve notice on the reactor operator that the State is

an interested party in all nuclear operations within the State."

Response
The State consultation procedures are well within Congress' intent.
These procedures allow a State to take on as active a role as it wishes,

consulting with NRC on every amendment request, if it wants to do so.
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On the other hand, if it wants to conserve its resources and consult
only on amendnent requests it considers important, it may do that as
well. The system of formal consultation envisaged by the first
conmenter is contrary to the intent of Congress, as discussed in
Section I11(B) below.

Finally, § 50.91(b)(3) of the interim final rule clearly states
that before NRC issues the amendment, it will telephone the appointed
State official in which the licensee's facility is located for the
purpose of consultation. The Conmission believes that this last step
is needed 10 ensure that the State indeed is aware of the amendment
request and does not wish to be consulted about it. The rule has been

changed in minor ways to clarify these points.

Notices in Hmergency Situations or Exigent Circumstances

Cament

One comenter recammends that the Conmission clarify that it
intends to issue a "post notice" under § 2.106 rather than a "prior
notice" under § 2,105 when it has determined that there is an emergency
situation or exigent circumstances and that an amendment involves no
significant hazards consideration. The conmenter suggests replacement
of the phrase in § 2.105(a)(4)(ii) that "it will provide notice of
opportunity for a hearing pursuant to § 2.106" with the words "instead
of publishing a notice of proposed action pursuant to this section, it

will publish a notice of issuance pursuant to § 2.108".



Response

The Cammission has not accepted the latter part of the cammenter's
request., In an emergency situation involving no significant hazards
consideration, the Camission will publish a notice of issuance of the
amendment under § 2.106. The licensee or any other person with the

rest may request a hearing pursuant to this notice. Thus,
2.106 is the notion that a notice of issuance provides
of opportunity for a hearing. The phrase in § 2.105 makes this
explicit, Finally, contrary to the commenter's assertion, the
ammissiorn does provide prior rather than post notice in exigent

ireumstances.,

Reduce the Number of Amendments
onmen t
ne camenter suggests that many of the routine matters which
e amendments should not be subject to the license amendment
It argues that greater use should be made of § 50,59

4

changes, tests and experiments without prior Canmission
wval, where these do not involve an unreviewed sa fety question or
'chnical specification incorporated in a license) for changes
lving routine matters by not placing such changes into the technical
spec

ifications and thereby avolding the need to issue license amend-

ments.

Two commenters also generally endorse the Comnission's proposed

rule (published on March 30, 1982 in 47 FR 13369) that would reduce




the volume of technical specifications now part of an operating license,

thereby reducing the need to request license amendments.

Camission is reconsidering the proposed rule noted above.
issue a Policy Statement in its stead, or another difrerent,

ied proposed rule, or both.
r

;,‘il'('h:-* i’lr("t,'s
Coament
Une camnenter argues that licensees should not be assessed
titional fees to finance activities involving no significant hazards
'rations determinations. It states that recently NRC proposed
the existing regulations governing payment of fees associated
the processing of license amendment requests.
92454 (November 22, 1982): final rule: 49 FR
i, 1984).) The key element of the proposed changes related
assessment of fees based upon actual NRC resources expended, rather

B

than upon fixed fees for various classes of amendments. The cammenter

adds that if the Part 170 changes are issued ar proposed, after May 6

1983--the effective date of the interim final rules--NRC resources
expended as part of the notice and State consultation process would be

th

financed by the requesting licensee. It asserts that licensees would

not be the identifiable recipients of benefits resulting fram this more




involved process and thus licensees should not be assessed fees for
expenses resultirg from the public notice, State consultation, and other
lated activities, Finally, it argues that it is clear {ram the

slative history behind Public Law 97-415 that licensees are not the

weficiaries of this new license amendment process.

that the issuance of a license amendment is a "special
licensee, and that the Camission is therefore author-

to recover the cost to the agency of conferring

Mississippi Power & Light Co. v. Nuclear Regulatory

04 9919 no"”

F.20 223, 227 (5th Cir, 1979). The notice and consul-

established in the present rulemaking, together with all
ignificant hazards consideration determination,

ects atutory requirements that must be met in the issuance of a
license amendment. Accordingly, the NRC resources expended in this pert
1 the amendment proceedings are costs necessarily incurred by the agency

of the licensee. "Thus the Comission may include these costs

for issuing the amendment.

ile the Conmission believes that the public as well as the licensee will
benefit fram this clarification and improvement in the amendment process,

the "special benefit" of receiving a particular license amendment pertains




the licensee alone, and the Comnission may therefore assess the full

cost of uroviding it. Mississipri Power & Light, suprs, at 230,

One camrenter recanmends that before NRC's headquarters transfers
autiority to the Regions (o nrocess "routine" asumendments, there should
a clear understanding among t.e licensee, the Region and NRC's

be

headquarters about the ground rules (1) on what would constitute

‘routine” versus "camplex" amendmerts and (2) on the ways in which the

menanents would be processed fram the times they are requested, through

notice and State consultation, tc their grant or denial.

amission agrees. For the time being, though, and perhaps

uture, NWC's headquarters will retain authority to process

amendment requests for no significant hazards consideration determina-

4

for Fiscal Years 1984

See, generally, NRC Authorization Act

Pub. L. 98-553, October 1984).

Exer ption Requests

Carmnent

One cammenter is concerned that NRC might automati elly consider

exemption requesis as license amerniments. It believes that exemption




requests need not autamatically be considered license amendments,
even though NRC has occasionally elected to notice such requests in
the FEDERAL RHGISTER or has assigned license amendment numbers to the

issuing documents.

Hesponse

The Cammission does not autamatically consider exemption requests
18 license amendments. Most are not amendments. If an exemption to

the regulations for a particular facility also entails or requires an
amendment to the facility license, the amenduent would be processed as

a license amendment under the "Sholly" regulations and the re uirements
, 3

ions could not he avoided simply because an exemption

ESENT PRACTICE , AND _‘-E,}'It: { ATIONS UNI ER THE F INAL HL:‘x

tice for Public Cament and for Opportunity for a ilearing

interim {inal rules, the Camission adopted the notice procedures
and criteria contemplated by the legislation for no significant hazards
consideration determinations. In addition it decided to combine the notices
for public cament on no significant hazards considerations with the notices

for opportunity for a hearing. Thus, normally, for operating license amend-

ments for facilities described in § 50.21(b) or § 50.22 or for testing

facilities, the Camission provided both prior notice of opportunity for




hearing and prior notice for public conment. The Cammission also explained

the interim final rules that while the substance of the public camments
on the no significant consideration finding could be litigated in a hearing,
when one is held, neither the Cammission nor its Licensing Boards or

Presiding Oificers would entertain hearing requests on the NRC staff's
subsiantive findings with respect to these comments. It noted that this
1s in keeping with the legislution which states that publ ic camnent cannot

tive date of an amendment. The Canmission intends to continue

described below.

the Coomission amended § 2.105 to
issue in the FEDERAL RHGISTER at least every
more frequently, a list of "notices of proposed actions"
licenses. These periodic notices -- presently
opportunity to request a hearing within
tls0 retained the option of issuing individual
the final rule, the Commission's procedures

interest may be affected by the proceeding may

leave to intervene and request a hearing. See

the staff{ does not receive any request for a hearing on
an amendmernit within the notice period, it takes ihe proposed action when it
has campleted its review and made the necessary f{indings. If instead it

receives a request for a hearing, it acts under new & 90.91, which describes




the procedures and criteria the Camission uses to act on applications for

amendments to operating licenses.

the main theme of the legislation, the Camnission cambined a
pportunity for & hearing with a notice for public cament on any
termination on no significant hazards consideration.
also permits the Cammission to make an amendment immediately

the conduct and campletion of any required hearing
significant hazards consideration determination.
the Camission has modified § 50.58(b)(6) to state

m its own initiative may review the staff's final ro
hazards consideration determination. Thus, § 50.91 builds uporn

viding details for the systan of FEDERAL RBGISTER
ce, exceptions are made for emergency situations, with
opportunity for a hearing and for public cament,

llcant hazards considerations. In sum, this system added a
‘amment” under § 50.91 to the former system of "notice of

3

and "notice of issuance" under § 2.106.

system, the Conmission requires an applicant requesting an
amendament to its operating license (1) to provide its careful appraisal on

the significant hazards issue, using the standards in § 50.92 (ar whatever

examples are applicable), and (2) if it involves the nergency or exigency

provisions, to address the features on which the Conmission must make its




(Both points are discussed below.) The staff has frequently

stated to applicants that the Cammission wants a "reasoned analysis" from

An insufficient or sloppy appraisal will be returned to the
a request to do a more careful analysis. Where an applica-
'turned ior such reasons, i.e., because of the applicant's

applicant cannot use the exigency or emergency provisions

subsequent application for the same amendment.

ne amendment request, as described below, it
an emergency situation or exigent circumstances.
it makes a preliminary decision -- called a
about whether the amendnent involves no signifi-
Normally, this is done before campletion of
evaluation. In the proposed determination, it might
appraisal in vhole or in part or it might reject the
but, nonetheless, reach the same conclusion. With
roposed determination, the staff views the termm "considera
iictionary sense, that is, as a sorting of factours as to which

that determination. In this sorting, the three standards are

and, if applicable, the exanples may be used as guidelines,

amendnent requests received before May 6, 1983 (the effective date of the
interim final rules) have been processed in the same way, except that

licensees have not been required to provide their appraisals.
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At this stage, if the staff decides that no significant hazards consideration
is involved, it can issue an individual FEDERAL REGISTER notice or list this
amendment in its periodic -- biweekly -- publication in the FEDERAL REGISTER.
This periodic publication lists not only amendment requests for which the
Cormission is publishing a notice under § 2.105, it also provides a reasonable
opportunity for public camment by listing this and all amendnent requests
received since the last such periodic notice, and, like an individual notice,
(a) providing a description of the amendment and of the facility involved,

(b) noting the proposed no significant hazards consideration determination,
(¢) soliciting public comment on the determinations which have not been

previously noticed, and (d) providing for a 30-day comment period.

Out of a total of 2204 notices of no significant hazards considerations the
Camission received requests for hearings on 13 notices and camments on 15
notices. Out of a total of 36 notices of significant hazards considerations,

LA

the Conmission received requests for hearings on 5 notices and no camments.

Between May 6, 1983, and September 30, 1985, the Camnission published
various types of notices in addition to or to the exclusion of FEDERAL
RHCGISTER notices (FRNs). Three were press releases only; four were press
reieases and paid annoucements; one was a press release and an FRN; and one

was a paid announcement only.
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For the purpose of illustration, the following table lists the Cammission's
monthly FRNs between May 6, 1983, and September 30, 1985, on determinations

about no significant hazards considerations (NSHC). The final rule clarifies
that if an individual notice has been published, the periodic publication

does not extend the deadline date for filing conments or providing an opportunity
for a hearing. See § 50.91(a)(2).
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"SHOLLY" STATISTICS

May 6, 1983 through Biweekly FRN ‘ Individual FRN ‘ Individual FRN
September 30, 1985 Proposed NSHC - Proposed NSHC SHC Totals
4th FY 85 Total 4th  FY 85 Total 4th FY 85 Total 4th FY 85 Total
PFRICD OOVERED Sept. Qtr. to ‘o Sept. Qtr. to to Sept. Qtr. to to pt. Qtr. to to
1985 FY 85 date dote 1985 FY 85 date date 1985 FY 85 date date /1985 FY 85 date date

T
Comment period:

30 days L87 282 984 2155 2 5 47 249 1] 6 10 36 89 293 1041 2440
| ,./ ~ ]
Less than 30 days ' il
Short FRN ' o0 “ 22 0 0 9 22
| e —— =
Press Release ‘ - _ il PR 0 1 5 9
Public caments (12 FRN
received L0 0 0 1 0 0 3 11 0 U 0 0 0 0 3 2PR)
: 14
: (15 FRN
Requests for | 1 PR)
hearing J 0 1 1 4 0 0 0 9 0 0 2 3 0 1 3 16
mts isw s 'lbt‘l L I P A L I L O 82 228 87‘ 1“7
(1) “th 30 mys mtiCe PR IR I R I I L L I I O - W—W—W
( 2) lcss um‘ 30 “ys or m mrla‘l P I I O B B B B L L L B B B B I B B B B T 15 ‘r.T
(3) Hearing requested but final NSHC determination made (50.91(8)(4)) ..cvvvvinnvinnnnnenas 0 0 0 10
(4) Proposed NSIIC; hearing requested; hearing completed and amendment issued.
No final NSHC determination was made because hearing was campleted before
mt ‘s m ..... L B L L I I I L I L I B o ° 1 l

Backlog: (Applications received which were not noticed, either in biweekly FRN or individually through
September 30, 1985): NUMBER: 227 (Includes items which were prepared and approved for publication in
the next biweekly, items which are in concurrence, and items for which additional information was needed fran
licensee.)
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While it is awaiting public camment, the staff proceeds with the safety
analysis. After the public cament period, the Camission reviews the
comments, if any, considers the safety analysis, and makes its decision on
the amendment request. If it decides that no significant hazards
consideration is involved, it either may publish an individual "notice of
issuance"” under § 2,106 or, normally, a notice of issuance in its system of
periodic FEDERAL REGISTER notices, thus closing the public record. As the
Conmission explained in the preamble to the interim final rules, it does not
normally make and publish a "final determination" on no significant hazards
consideration, unless there is a request for a hearing as well as an NRC
decision to make the amendment immediately effective before the hearing. In
this regard, the staff need not respond to conments if a hearing has not been

requested.

If it receives a hearing request during the comment period and the staff has
decided that no significant hazards consideration is involved, it prepares a
"final determi .ation" on that issue which considers the request and the
public camments, makes the necessary safety and public health findings, and
proceeds to issue the amendment. The hearing request is treated the same way
as in previous Cammission practice, that is, by providing any requisite
hearing after the amendnent has been issued. As explained above, where the
Commission has determined that no significant hazards consideration is

involved, the legislation permits the Coamission to make an amendment
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immediately effective in advance of the holding and campletion of any
required hearing, notwithstanding the pendency before it of a request for a

hearing.

The procedures just ad scribed have been the usual way of handling license
amendnents under the interim [inal ruies because most of thesc amendments do
not involve (1) emergency situations, (2) exigent circumnstances, or

(3) entail a determination that a significant hazards consideration is
involved., As discussed below, however, these three cases and other anomalies

could arise.

For example, returning to the initial receipt of an application, if the staff
were to receive an amendment request and then determine that a significant
hazards consideration is involved, it would handle this amendment request by
first issuing an individual notice of proposed action providing an
opportunity for a prior hearing under § 2.105, and, afterwards, as
appropriate, rotifying the public of the final disposition of the amendment
by noting its issuance or denial in an individual FEDERAL REGISTER notice.
As explained above, even if the amendment request were to involve an
emergency situation and if it were determined that a significant hazards
consideration were involved, the Camission would be required to issue a

notice providing an opportunity for a prior hearing. If the Comission were



determine, however, that there was an imminent threat to public health o

could i: n appropriate order under 10 C.F.R. Part 2, as has

18 also discussed below.

the staff may receive an amendment request
“ncrgency situation, where failure to act in a timely way would

y

r shutdown of a nuclear power plant. In this case, also

: 4

n State consultation, it may proce
11 determines, among other things,
involved., In this circumstance
provide prior notice of opportunity
ic conment; though i a8 not done this
notice with an oppor unity for
§ 2,106) or, as has been the cas¢

Camission's periodic FEDERAI

amenanent request and

sy 1N connection with emergency
1t expects i1ts licensees to apply

lon, explaining that it will decline to




dispense with notice and cament on the no significant hazards consideration
determination if it determines that the applicant has failed to make a timely
application for the amendment because of negligence or in order to create the
emergency so as to take advantage of the emergency provision. Whenever an
emergency situation is involved, the Canmission expects the applicant to
explain tn it why the emergency has occurred and why the applicant could not
avoid it; the Cammission will assess the applicant's reasons for failure to

file an application sufficiently in advance of that event.

An emergency situation might also occur during the normal 30-day carment
period. Depending upon the type of emergency (safety-related versus
emergency situation in the "Sholly"” sense -- see Section I1(F)(1.1) above),

the Cammi.ssion would act under the systan described above.

Another unusual case might occur where the Conmission receives an amend.ant
request and finds an exigent circumstance, that is, a situation other than
an emergency where switt action is necessary. 'lhe legislation, quoted above,
states that the Camnission should establish criteria which "take into account
the exigency of the need for the amendment."” The Conference Report, quoted

above, points out that "the conference agreement preserves for the Camission



substantial {lexibility to tailor the notice and camment procedures to the

the need for the 1i > amendment” and that "the conferees expect
cement, and timing of the notice to be reasonably calculated

surrounding the facility an adequate opportunity

reasoned comments.'

Comission stated that extraordinary cases
a licensee and the Canmission
10t permit the Camnission to pu
public cament or to provide the 30 days
As noted in » response to public
the Cammission gave as examples two

would re

same system and that method
technice
request an amendment, and if the stafi

ignificant hazards consideration is

it before the licensee resumes plant

improve the plant.
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The Conmission noted in the interim final rules that in circumstances such
#s the two just described, it may use media other than the FEDERAL REGISTER
to inform the public of the licensee's amendment request. For example, it
may use a local newspaper published near the licensee's facility which is
widely read by the residents in ihe area surrounding the facility. The
Conmission stated that in these instances it will provide the public a
recasonable opportunity to camment on the proposed no significant hazards
determination. It also stated that to ensurc timely receipt of the camments,
it may also establish a toll-free hotline, allowing the public to telephone

their comnents to NRC on the amendment request.

This method of prior notice for public camment is in addition to any possible
individual notice of hearing. It does not affect the time availahle to
exercise the opportunity to request a hearing, though the Conmission

may provide that opportunity only after the amendment has been issued,

when the Cormission has determined that no significant hazards consideration

is involved.

The Camnission has modified slightly the procedure discussed above. In
emergency situations the staff does not have time to issue a notice. In
exigent circunstances, the staff has to act swiftly but has some time to
issue a notice, usually a FEDERAL RHGISTER notice requesting public camment
within 30 days but not less than two weeks. The Conmission, of course, needs
the cooperation of a licensee to make the system work and to act quickly. If

NHC is put in a situation where it cannot issue a FEDERAL REGISTER notice for



two weeks public comment, it will issue a media notice. It may
with the licensee on a proposed release and on the geographica' area
necessary and appropriate, may informm it of the
aments. | sys tean ol el Lgran overnignht
Camission nay use that as opposed to a hotl ine
use of a hotline. If it does use a

tions and may transcribe them, as necessary

the licensee of these.

ncy situations, the Conmission explained in
would use these procedures sparingly and that
licensees will not abuse these procedures. It
similar to the ones it uses with respect
whether it will shorten the conment period
normally provided. It also stated
circumstances that it
Lo apply tor license amendments in a timely fashion.
1ts normal notice and public camment practices where it
licensee has failed to use its best efforts to make a
for the amendment because of negligence or in order t«

circumstances so as to take advantage of the e 1gency

n. Whenever a licensee wants to use this provision, it mist explair

staff the reason for the exigency and why the licensee cannot avoid

the licensee's reasor ior tailure to file an




s

application sifficiently in advance of i

lake the action at same later time.

celve an amendment request with respect to which it
public interest to offer an opportunity for a prior

, 1t would

use its present individual notice procedure
nearing requests. Wwhether or not a hearing is held, it would

lisposition of the amendment in an

oI 1issuance or denial.

isized that these procedures normally only apply to

staff may, under existing §§ 2.202(f) and 2.204,

the public health, safety, or interest requires it

't without prior notice for public comment or
would follow its present

individual notic { issuance in the FEDERAI

opportunity for a hearing on the order.

teém has changed only the Camission's notic ing practices, not its

The Commission explained in the two interim final rules

provide noticing procedures that are administratively

imple, involve th ast » not entail undue delay, and allow a
reasonable opportunity for * cament; nevertheless, it is clear that

they are burdensame and in ve resource impacts and timing delays for

the Cammission and for licensees requesting amendments. Licensees car

ts proposed action or for its inability
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reduce these delays under the procedures by providing to the Cammission their
timely and carefully prepared appraisals on the issue of significant hazards,

and the staff can further reduce delay by processing requests expeditiously.

B. State Consultation

As noted above, Public Law 97-415 requires the Conmission to consult with the
State in which the facility involved is located and to pramulgate regulations
which prescribe procedures for such consultation on a determination that an
amendment to an operating license involves no significant hazards
consideration. The Conference Report, cited earlier, stated that the
conferees expect that the procedures for State consultation would include the
following elements:

(1) The State would be notified of a licensee's request
for an amendment ;

(2) The Stute would be advised of the NRC's evaluation of
the amendmnent request;

(3) The NRC's proposed determination on whether the
license amendment involves no significant hazards
consideration would be discussed with the State and the
NRC's reasons for making that determination would be
explained to the State;

(4) The NRC would listen to and consider any comments
provided by the State official designated to consult with
the NRC; and

(5) T™he NRC would make a good faith attempt ‘o consult
with the State prior to issuing the license amendment.

At the same time, however, the procedures for State consultation
would not:

(1) Give the State a right to veto the proposed NRC
determination;

(2) Give the State a right to a hearing on the NRC
determiination before the amendment becames effective;

(3) Give the State the right to insist upon a
postponement of the NRC determination or issuance of the
amendment ; or
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(4) Alter present provisions of law that reserve to the
NPC exclusive responsibility for setting and enforcing
radiological health and safety requirements for nuclear

power plants.

In requiring the NRC to exercise good faith in consulting with a

State in determining whether a license amendment involves no

significant hazards consideration, the conferees recognize that

a very limited number of truly exceptional cases may arise when

the NRC, despite its good faith efforts, cannot contact a

responsible State official for purpuses of prior consultation.

Inubility to consult with a responsible State official following

good faith attempts should not prevent the NRC fram making

effective a license amendnent involving no significant hazards

consideration, if the NRC deems it necessary to avoid the

shut-down or derating of a power plant. Conf. Rep. No. 97-884,

97th Cong., 2d Sess., at 39 (1982),
The law and its legislative history were quite specific. Accordingly, the
Cammission adopted the elements described in the Conference Report quoted
above in those cases where it nmkes a proposed detemmination on no
significant hazards consideration. The Cammission has decided to retain this
procedure. Nommally, the State consultation procedure: works as follows. ‘io
make the State consultation process simpler and speedier, under the interim
final rules the Camnission has required an applicant requesting an amendment
to send a copy of its appraisal on the question of no significant hazards to
the State in which the facility involved is located. (The NRC campiled a
list of State officiais who were designated to consult with it on amendment
requests involving no significant hazards considerations; it made this list
available to all its licensees with facilities covered by § 50.21(b) or

§ 50,22 or with testing facilities.)



Senus ts FEDERAL REGISTER notice, or same cther notice in the case¢
ircums tances, containing its proposed detemmination to the State
gnated to o« i1t with it together with a request to that person
e Conmis 11 18 any disagreement or concern about its

near fram the State in a timely

no interest in its determination. In

the designated State officials a

onnel wham it has designated to

» 1O Insure that the State is

I8 really not interested, the
out that the Camis 1 will make a

priate dtate offi«

hazards

amendne!

gives careliul
the affe ted State the
slderation, the State caments are
remaing re ible for making the
amendment request; a State cannot veto
determination. otate consultation does

to the Camission ex




responsibility for setting and enforcing radiological health and safety

requirements for nuclear power plants.

SEPARATE VIIWS OF (UMMISSIUNER ASSELSTINE

| do not approve the Camnission's final regulations implementing the "Sholly

Amendment." | have two major concerns about the rule.

First, | believe that Congress did not intend that the Sholly provision be
used to approve license amendments to allow the expansion of spent fuel

storage, whether by reracking or by other means, prior to the cawpletion of
any requested hearing. | set out my reasons for this belief in my separate

views on the interim final rule so | will not repeat them here. See, 48 FR
14864,

Second, the statement of considerations does not clearly describe the nature
of the stefi's detemmination of whether there are "significant hazards
considerations.” Failure to clarify this issue in the interim final rule led
to much consternation when the Camission considered the repair of the TMI-1
steam generators. The Camission should clearly state that the determination
should be whether the proposed wnendment presents any new or unreviewed
safety issues for consideration; the issue is not whether the stuff thinks
that ultimately it wiil be able to conclude that the amendment will present
no additional risk to the public.



Regulatory Analysis

The Camnission prepared a Regulatory Analysis on these amendments, when it
issued the two interim final rules. It is contained in SECY-83-16B and it
may be examined at the address indicated in "AIDRESSES" above. Experience to
date indicates that the staff resource impacts predicted in the Analysis are
low by about a factor of three. This is expected to change as experience is
gained in implementing the final rule.

Packfit Statement

Under 10 CFR 50,109, the final rule is not a beckfit and preparation of a
vackfit enalysis is not necessary because the final rule imposes no require-

ments on licensees beyond those already imposed by the interim final rules.

Paperwork Reduction Act Statement

T™is final rule wnends information collection requirements subject to the
Paperwork Reduction Act of 1980 (44 U.S8.C. 3501 et seq.). 'These requirements

were approved by the Office of Management and Budget under approval
number 3150-0011,
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Regulatory Flexibility Certification

In accordance with the Regulatory Flexibility Act of 1980 (Act),

5 U.S.C. 605(b), the Camission certifies that this rule does not have a
significant econanic impact on a substantial number of amall entities. This
rule affects only the licensing and operation of nuclear power plants and
testing facilities. The camparies that own these plants do not fall within
the scope of the definition of "small entities" set forth in the Act or in
the Small Business Size Standards set out in regulations issued by the Sma'l
Business Aduinistration at 13 CFK Part 121, Consequently, this rule does not
fall within the purview of the Act.

List of Subiects in 10 C.F.R. Parts 2 and 50.

Part 2

Adninistrative practice and procedure, Antitrust, Byproduct material,
Classified information, Envirommental protection, Nuclear marerials,
Nuclear power plants and reactors, Penalty, Sex discrimination, Source

material, Special nuclear material, Waste treatment and disposal.

Part 50

Antitrust, Classified informmtion, Fire prevention, Incorporation by
reference, Intergoverrmental relations, Nuclear power plants and
reactors, Penalty, Radiation protection, Reactor siting criteria,

Reporting and recordkeeping requirements.



- 01 -

Pursuent to the Atamic Energy Act of 1954, as amended, the Energy Reorganiza-
tion Act of 1974, as amended, and sections 552 and 553 of Title 5 of the
United States Code, notice is hereby given that the following amendments to
10 C.F.R. Parts 2 and 50 are published as a document subject to codification.

PARI 2 -- RULES OF PRACTICE FUR
DOMESTIC LICENS ING PROCEEDINGS

1. e authority citation for Part 2 is revised to read as follows:

AUTHORITY: Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S8.C. 2201,
2231); sec. 191, as amended, Pub, L. 87-615, 76 Stat. 409 (42 U.S.C. 2241);
sec. 201, 88 Stat., 1242, as amended (42 U.S8.C. 5841); 5 U.S.C, 552,

Section 2,101 also issued under secs. 53, 6L, 63, 81, 103, 104, 105, 65 Stat.
8.0, 932, 633, 035, 936, 037, 938, as amended (42 U.S.C. 2073, 2092, 2093,
2111, 2133, 2134, 2135); sec. 102, Pub. L. 91-190, 83 Stat. 853, as amended
(42 U.S5.C, 4332); sec, 301, 88 Stat. 1248 (42 U.8.C, 5871). Sections 2.1vZ,
2,103, %2.104, 2,105, 2.721 also issued under secs. 102, 103, 104, 105, 183,
186, 68 Stat, 036, 937, 938, 954, 955 as amended (42 U,S.C, 2132, 2133, 2134,
2135, 2233, 2039). Section 2.105 also issued under Pub, L. 97-415, 96 Stat.
2073 (42 U.8.C, 2239).

Sections 2.200-2,206 also issued under secs. 186, 234, G5 Stat., 955, 83 Stat.
444, as amended (42 U.5.C, 2236, 2282); sec. 206, 88 Stat. 1246 (42 U.8.C,
5846). Sections 2.600-2,606 also issued under sec. 102, Pub, L. 91-100, §3
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Stat. 853, as amended (42 U.S.C. 4332). Sections 2.700a, 2.719 also issued
under 5 U.8.C. 554. Sections 2.754, 2.760, 2,770 also issued under 5 U.S.C.
557. Section 2.790 also issued under sec. 103, 68 Stat. 936, as amended (42
U.S.C 2133) and 5 U.S.C. 552, Sections 2.800 and 2.808 also issued under 5
U.S.C. 553, Section 2.809 also issued under 5 U.S8.C, 553 and sec. 29, Pub.
[. 85-256, 71 Stat. 579, as amended. (42 U.S.C, 2039). Subpart K also
issued under sec. 189, 68 Stat. 955 (42 U.S8.C. 2239); sec. 134, Pub. L.
67-425, 96 Stat. 2230 (42 U.S.C, 10154). Appendix A also issued under sec.
6, Pub. L. 91-580, 84 Stat. 1473 (42 U.S.C. 2135).

2, In § 2,.05, paragraphs (a)(4), (a)(6), and (d)(2) are revised to

read as follows:

§ 2.105 Notice of proposed action.

(U) L - L4

(4) An amendment to an operating license for a facility licensed under
§ 50,21(b) or § 50.22 of this chapter or for a testing facility, as follows:

(1) 1If the Comission determines under § 50.58 of this chapter that the
anendment involves no significant hazards consideration, though it will
provide notice of opportunity for a hearing pursuant to this section, it may
make the amendment immediately effective and grant a hearing thereafter; or

(i) If the Conmission determines under § 50,58 and § 50.91 of this
chapter that an emergency situation exists or that exigent circumstances

exist and that the amendment involves no significant hazards consideration,



it will provide notice of opportunity for a hearing pursuant to § 2.106 (if a
hearing is requested, it will be held after issuance of the amendment);

L L - - .

(6) An amendment to a license specified in paragraph (a)(5) of this
section, or an amendment to a construction authorization granted in
proceedings on an application for such a license, when such an amendment
would authorize actions which may significantly affect the health and safety

of the public; or

(d) * » .
(1) - . -

(2) Any person whose interest may be affected by the proceeding may
file a request for a hearing or a petition for leave to intervene
if & hearing has already been requested.
§% 2.300-2,309 [Ranoved |

3.  Subpart C (8§ 2,300-2,309) is removed.

PARI' 50 -~ DIMESTIC LICENSING OF
PHODUCTION AND UTILIZATION FACILITIES

4. e authority citation for Part 50 is revised to reac as follows:



86, 189, 68 Stat. 936, 937, 94s.

Stat., 1244, as amended

2782); secs., 201, 202,

amended : o4 o842, 5846),

10, 92 Stat. 2951 (42
issued under Pul
)0.78 also issued under

ISsued

amended

are




, 90.59(b), 50.70, 50.71, 50.72,

issued under s ylo, 68 Stat. 950, as amended (42 U.S.C.

removed,
revised to read as fol lows

isory Committee on Reactor Safeguards.,

@ hearing after at least 30-days'
FEDERAL RHGISTER on each application for a
r utilization facility which
H fc'\lih; facility,
has been issued for such a facility
appiication is made for an
onstruction permit or operating
nold a hearing after at least 30 days' wtice and

the FEDERAL RIGISTER, or, in the absence f a request

person whose interest may be affected, mav issue an operating

in amendment to struction permit or operating license without

"Ing, upon J0-days' notice and publication once in the FEDERAI REL I STER

intent to d
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f the Coomission finds, in an anergency situation, as defined in
that no significant hazards consideration is presented by an

appilcation for an amendment to an operating license, it may dispense with

public notice and cament and may issue the amendment. If the Cammission
1 i) that exigent circumstances exist, as described in § 50.91, it may
redu the period provided r publie notice and camment.

HOth 1In an emergency situation and in the case of exigent

( mstances, the Conmission will provide 30 days notice of opportunity
i iring, though this notice may be published after issuance of the
anenanent If the Coomission determines that no significant hazards
. rsat 1 I
fhe Commission will use the standards in § 5 w92 to determine
whethe: ignif i t hazard nsideration is presented by an amendment to
gl erating ense fo 11t [ the type described in § 50.21(b) or
1 ! 5 a testing facility, and may make the amendment immedi
Le ell ' not tnstanding the pender before it of a request for a
9 hearing fra y person, in advance of the holding and camletion of anv
requirec earing, where it has determined that no signitficant hazards
consideration | in lved,

(! N o ti1tion r other requs t 1o1 review '\f or hl‘tl'l!.h on the
statf’ igniticant hazards considera‘ion determination will be enter
tained by the Conmission. The stafi{'s determination is final, subject
onl t the Caomission's discretion, on its own initiative, to review the

L
detem natior




i« OSection 50,91 is revised to read as follows

§50.91 Notice for public conment; State consultation.

The Conmission vill use the fol lowing procedures on an application requesting

an amendment to an operating license for a facility licensed under § 50.21(b)

T § 50.22 or Vor a testing facility

(1) At the time a licensee requests an amendnent, it must provide to
the Camission its reasoned analysis, using the standards in § 90.92, about
the issue of no significant hazards consideration.

(2)(i e Conmission may publish in the FEDERAL REGISTER under § 2.105
an individual notice of proposed action for an amendment for which it makes a
proposed determination that no significant hazards consideration is involved, -
or, «t least once every 30 days, publish a periodic FEDERAL RBEGISTER notice

of proposed actions which identifies each amendnent is ued and each amendment

propused to be issued since the last such periodic notice, or it may publish

For each amendment proposed to be issued, the notice will (A)
contain the staff's proposed determination, under the standards in § 50.92,
(B) provide a brief description of the amendment and of the facility
involved, (C) solicit public conments on the proposed determination, and (D)
provide for a 3f-day camment period.

(iii) The camment period will begin on the day after the date of the

publication of the first notice, and, normally, the amendment will not be

granted until after this comment period expires.




(3) The Comission may inform the public about the final disposition of

an amendment request for which it has made a proposed determination of no

significant hazards consideration either by issuing an individual notice of

ssuance under § 2.106 of this chapter or by publishing such a notice in its

system of FEDERAL RBGISTER notices. In either event, it will not

i1l not publish a final determination on no significant hazards

unless it receives a request for a hearing on that amendment

Vhere the Cormission makes a final determination that no
hazards consideration is involved and that the amendnent should
the amendment will be effective upon issuance, even if adverse
its have been received and even if an interested person meeting
intervention called for in § ..714 of this chapter has
a hearing. The Cammission need hold any required hearing
an amendment, unless it determines that a significant
ved in which case the Camission will provide
prior hearing.
Vhere the Comnission finds that an emergency situation exists, in
that failure to act in a timely way would result in derating or shutdown of a
nuclear power plant, or in prevention of either resumption of operation
or of increase in power output up to the plant's licensed power level, it may
issue a license amendment involving no significant hazards consideration
without prior notice and opportunity for a hearing or for public camment. In
such a situation, the Comnission will not publish a notice of proposed

determination on no significant hazards consideration, but will publish a




notice of issuance under § 2.106 of this chapter, providing for opportunity
for a hearing and for public comment after issuance. The Camnission expects
its licensees to apply for license amendments in timely fashion. It will

10 dispense with notice and camment on the determination of no

\

1f1cant hazards consideration if it determines that the licensee ha:s

the emergency provision by failing to make timely application for the

thus itself creating the amergency. Vhenever an anergency
licensee requesting an amendrent rmust explain why this
occurred and why it could not avoid this situation, and
ss the licensee's reasons for fuiimg to file an
sufficiently in advance of that event.
the Conmission finds that exigent circumstances exist, in
licensee and the Cammission must act quickly and that time does not
ne Lomission to publish a FEDERAL REGISTER notice al lowing 30 days
Comoent, and 1t also determines that the amendment involves
rds considerations, it
I either issue a FEDERAL PBEGISTER notice providing notice of
pportunity for a hearing and allowing at least two weeks fram the date
ne rotice for prior public cament: or
(B) Will use local media to provide reasonable notice to the public
the area surrounding a licensee's facility of the licensee's amendment and
1ts proposed determination as described in paragraph (a)(2) of this
section, consulting with the licensee on the proposed media release and on

the geographical area of its coverage;




(ii) Will provide for a reasonable opportunity for the public tc
cament, using its best efforts to make available to the public whatever
means of cammmication it can for the public to respond quickly, and, in the
case of telephune comments, have these camments recorded or transcribed, as
necessary and appropriate;

issued a local media release, may inform the licensee
caments, as necessary and appropriate;
sh a notice of issuance under § 2,106;
vide & hearing after issuance, if one has been requested b

tisfies the provisions for intervention called for in § 2.714

licensee to explain the exigency and why the
11, and use 1ts nommal public notice and canment
paragraph (a)(2) of this section if it determines that the
best efiorts to make a timely application for
eate the exigency and to take advantage of this
Where the Comnission finds that significant hazards considerations
vlved, it will issue a FEDERAL RHGISTER notice providing an opportunity
@ prior hearing even in an emergency situation, unless it finds an
imminent danger to the health or safety of the public, in which case it will
issue an appropriate order or rule under 10 C.F.R. Part 2.

{(b) State consultation.

(1) At the time a licensee requests an amendment, it must notify the

State in which its facility is located of its request by providing that State
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with a copy of its application and its reasoned analysis about no significant
hazards considerations and indicate on the application that it has done so.
(The Camission will make available to the licensee the name of the
appropriate State official designated to receive such amendments.)

(2Z) The Conmission will advise the State of its proposed determination
ahout no significant hazards consideration normally by sending it a copy of
the FEDERAL RIGISTER notice.

(3) The Conmission will make availeble to the State official designated
to consult with it about its proposed determination the names of the Prcject
Manager or other NRC persomnel it designated to consult with the State. The
Conmission will consider any camments of that State official. If it does not
hear fran the State in a2 timely mamner, it will consider that the State has
no interest in its determination; nonetheless, to ensure that the State is
aware of the application, before it issues the amendment, it will make a good
faith effert to telephone that official. (Inability to consult with a
responsible State official following good faith attempts will not prevent the
Conmission fram making effective a license amendment involving no significant
hazards consideration.)

(4) The Camission will make a good faith attempt to consult with the
State before it issues a license amendnent involving no significant hazards
consideration. If, however, it does not have time to use its normal consul-
tation procedures because of an emergency situation, it will attempt to
telephone the appropriate State official. (Inability to consult with a
responsible State official following good faith attempts will not prevent the

Cammission fram making effective a license amendment involving no significant
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hazards consideration, if the Canmission deems it necessary in
an emergency situation.)

(5) After the Conmission issues the requested amendment, it will send a
copy of its determination to the State.

(e¢) Caveats about State consultation.

(1) The State consultation procedures in paragraph (b) of this section
do rot give the State a right:

(i) To veto the Camission's proposed or final determination;

(ii) To a hearing on the determination before the amendment becames
effective; or

(iii) To insist upon a postponement of the determination or upon
issuance of the amendment.

(2) These procedures do not alter present provisions of law that
reserve to the Cainmission exclusive responsibility for setting and enforcing

radiological health and safety requirements for nuclear power plants.

8. Section 50.92 is revised to read as follows:

§ 50.92 Issuance of amendment.

(a) In determining whether an amendment to a license or construction
permit will be issued to the applicant, the Conmission will be guided by the
considerations which govern the issuance of initial licenses or construction
permits to the extent applicable and appropriate. If the application involves

the material alteration of a licensed facility, a construction permit will be
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issued before the issuance of the amendment to the license. If the amendment
involves a significant hazards consideration, the Camission will give notice
of its proposed action (1) pursuant to § 2.105 of this chapter before acting
thereon and (2) as scon as practicable after the application has been
docketed.

(b) T™e Camission will be particularly sensitive to a license amend-
ment requect that involves irreversible consequences (such as one that
permits a significant increase in the amount of effluents or radiation
emitted by a nuclear power plant).

(¢) The Camission may make a final determination, pursuant to the
procedures in § 50,91, that a proposed amendment to an operating license
for a facility licensed under § 50.21(b) or § 50.22 or for a testing
tacility involves no significant hazards consideration, if operation of the
facility in accordance with the proposed amendment would not:

(1) Involve a significant increase in the probability or consequences

of an accident previously evaluated; or

(2) Create the possibility of a new or different kind of accident from

any accident previously evaluated; or



(3) Involve a significant reduction in a margin of safety,

Dated at Washington, D.C. this == day of

For the Nuclear Regulatory Cammission,

~ Samuel J. Chilk,
Secretary for the Camission
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10 C.F.R. Parts 2 and 50

Final Procedures and Standards on No Significant Hazards Considerations
AGENCY:  Nuclear Regulatory Commission.
ACTION: Final rule.

SUMMARY: Pursuant to Public Law 27-415, NRC is amending its regulations
in final form (1) to provide procedures under which, before granting or
denying an amendment, normally it would give notice of opportunity for a
hearing on aprlications it receives to amend operating licenses for nuclear
power reactors and testing facilities and prior notice and reasonable
opportunity for public comment on proposed determinations about whether
these amendments involve no significant hazards considerations, (2) to
specify criteria for dispensing with such prior notice and reascnable
opportunity for public comment for amendment requests where emergency
situations exist and for shortening the comment period for amendment
requests where exigent circumstances exist, and (3) to furnish procedures
for consultation on these determinations with the State in which th
Gond Uty frw diin purm b,
facility involveqd is located. Research reactors are Nebeteltkitetiimitd e,
‘:’_.,l od ¢Uhls«-1§

ruser These prodedures normal]y provide the public and the States with

prior notice of NRC's determinations involving no significant hazards

considerations and with an opportunity to comment on its actions.

EFFECTIVE DATE:




ADDRESSES: Copies of comments received on the amendments and of the other

documents described below may be examined in the Commission’s Public Document
Room at 1717 H Street, NW., Washingten, D.C. Copies may be obtained from
the NRC/GPO Sales Program, U.S. Nuclear Regulatory Commission, Washinaton,

D.C. 20855.

FOR FURTHER INFORMATION CONTACT: Thomas F. Dorian, Esq., Office of the

Executive Legal Director, U.S. Nuclear Reculatory Commission, Washington,

D.C. 20555. Telephone: (301) 492-8690.

SUPPLEMENTARY INFORMATION:

INTRODUCTION

Public Law 97-415, signed on January 4, 1983, among other things, directed
NPC to promulgate regulations which establish (a) standards for determining
whether an amendment to an operating license invelves no significant hazards
consideration, (b} criteria for providing, or, in emergency situations,
dispensing with, prior notice and public comment on any such determination,
and (c) procedures for consulting with the State in which the facility
irvolved is Jocated on such a determination about an amendment request.

See Conf. Rep. No. 97-884, 97th Cong., 2d Sess. (1982). The legislation also
authorized NRC to issue and make immediately effective an amendment to a
license, upon a determination that the amendment invelves ne significant
hazards consideration (even though NRC has before it a request for a hearing

by an interested person) and in advance of the holding and completion of any

recuired hearing.




The two interim final rules published in the FEDERAL REGISTER on April 6,
1983 (/48 FR 14864) and (48 FR 14873)), responded to the statutory directive
that NRC expeditiously promulgate regulations on the three items noted above.
The first dealt with the standards themselves and the second with the notice
and State consultation procedures. These regulations were issued, as final

though in interim form, and comments have been considered on them.

The following discussion is divided intu three parts. The first discusses
the background for this final rule, including a discussion of the proposed
rule on the standards published before passage of the legislation, as well
as an overview of the interim final rules published after the legislation
wes enacted. See 45 FR 20491 (March 28, 1980). The second analvzes and
responds to the public comments on the two interim final rules. And the
third discusses the present practice and modifications made to it by the

firal rule.

I.  BACKGROUND

A, Affected Legislation, Regulations and Procedures

When the Atomic Energy Act of 1954 (Act) was adopted in 1954, it contained
no provision which required a public hearing on issuance of a construction
permit or an operating license for a nuclear power reactor in the absence
of a request from an interested person. In 1957, the Act was amended to
require that mandatory hearings be held before issuance of both a construc-
tion permit and an operating license for power reactors and certain other
facilities. See Public Law 85-256 (71 Stat. 576) amending section 18%a. of
the Act.



The 1957 amendments to the Act were interpreted by the Commission as

requiring a "mandatory hearing" before issuance of amendments to construction
permits and operating licenses. See, e.g., Hearing Before the Subcommittee
on Legislation, Joint Committee on Atomic Energy, 87th Cong., 2d. Sess.
(April 17, 1962), at 6.) Partially in response to the administrative
rigidity and cumbersom: procedures which this interpretation forced upon the
Commission (see, Joint Committee on Atomic Energy Staff Study, "Improving the
AEC Regulatory Process", March 1961, pp. 49-50), section 18%a. of the Act was
amended in 1962 to eliminate the requirement for a mandatory public hearing
except upon the application for a construction permit for a power or testing
facility. As stated in the report of the Joint Committee on Atomic Energy
which recommended the amendments:

Accordingly, this section will eliminate the requirements for a
mandatcry hearing, except upon the application for a construction
permit for a power or testing facility. Under this plan, the
issuance of amendments to such constructic~ permits, and the
issuance of operating licenses and amendments tc operating licenses,
would be only after a 30-day public netice and an offer of hearing.
In the absence of a request for a hearing, issuance of an amendment
to a construction permit, or issuance of an operating license, or an
amendment to an operating license, would be possible without formal
proceedings, but on the public record. It will also be possible for
the Commission to dispense with the 30-day notice reauirement where the
application presents no significant hazards consideration. This
criterion is presently being applied by the Commission under the
terms of AEC Regulatiofis;50.59. House Report No. 1966, €7th Cong.,
2d. Sess., p. 8.

Thus, according to the 1962 amendments, a mandatory public hearing would no

longer be required before issuance of an amendment to a construction permit

or operating license and a thirty-day prior public notice would be required

only if the proposed amendment 1nvolved i "significant hazards consideration.’
as wedif @d by the 196 1 amendments,

In sum, section 18%. of the Act, mpro jded that@"upon fhn'ty-days' notice

WAS perm
published in the FEDERAL REGISTER, the Comm1ssion;=gghvssue an operating



1icense.<§Eftn amendment to an operating license, or an amendment to a

construction permit, for a facility licensed under sections 103 or 104b. of
the Ac%if;} for a testing facility licensed under section 104c., without a
public hearing if no hearingfigf;eouested by an interested person. Section
189a. also permitted the Commission to dispense with such thirty-days' notice
and FEDERAL REGISTEP publication M’.ﬁe issuance of an amendment
to a construction permit or an amendment to an operating lTicense upcn a deter-
mination by it that the amendment involv?:.no significant hazards considera- ‘,/’
tion. These provisions were incorporated into the Commission's regulations,

which were subsequently changed. See §§ 2.105, 2.106, 50.58(a) and (b) and

50.91.

The Commission's regulations before promulgaticn of the two interim final
rules provided for prior notice of an applicationufor an amendment when a
determination was made that there is a significant hazards consideratile o
ané:gﬂ;vided an opportunity for interested members of the public to request
a hearing. Mence, if a requested license amendment were found to involve a
significant hazards consideration, the amendment would not be issued until
after any required hearina were compieted or after expiration of the notice
period. In addition, § 50.58(b) further explained the Commission's hearing
and notice procedures, as follows:

The Commission will hold a hearing after at least 20 days notice

and publication once in the FEDERAL REGISTER on each application

for a construction permit for a production or utilization facility

which is of a type described in § 50.21(b) or § 50.22 or which is a
testino facility. When & construction permit has been issued for



such a fac:lity following the holding of a public hearing and an

application is made for an operating license or for an amendment to

a construction permit or operating license, the Commission may hold

a hearing after at least 30 days notice and publication once in the

FEDERAL REGISTER or, in the absence of a request therefor by any

person whose interest may be affected, may issue an operating

license or an amendment to a construction permit or operating

license without a hearing, upon 30 days notice and publication once

in the FEDERAL REGISTER of its intent to do so. If the Commission

finds that no significant hazards consideration is presented by an

application for an amendment to a construction permit or operating

license, it may dispense with such notice and publication and may

issue the amendment.
The Commission noted in its interim final rules that, after it has made its
determination about whether a pr-posed license amendment does or does not
present a significant hazards consideration, its hearing and attendant notice
requirements come into play. Under its former rules, the Commission made its
determination cbout whether it should provide an opportunity for a hearing
before issuing an amendment together with its determination about whether it
should issue a prior notice -- and the central factor in both determinations
was the issue of "no significant hazards ccnsideration." It had been argued
that in practice this meant that the staff often decided the merits of an
amendment together with the issue of whether it should give notice before or
after it has issued the amendment. See 48 FR 14864, at 14865 (April 6, 1983).
The argument arose, in part, because of some concern that the Act and the
regulations did not define the term "significant hazards consideration” and
did not establish criteria for determining when a proposed amendment involves
"significant hazards considerations.” Section 50.59 has, of course, all
along set forth criteria for determining when a proposed change, test or
experiment involves an "unreviewed safety question” but it was and is clear

that not every such question involves a "significant hazards consideration.”



The Commission's practice with regard to license amendments involving no
significant hazards consideration (unless, as a matter of discretion, prior
notice was given) was to issue the amendment and then publish in the FEDERAL
REGISTER a "notice of issuance." See § 2.106. In such a case, interested
members of the public who wished to object to the amendment and request a
hearing could do so, but a request for a hearing did not, by itself, suspend
the effectiveness of the amendment. Thus, both the notice and hearing, if

one were requested, occurred after the amendment was issued.

It is important to bear in mind as one reads this background statement and
the final regulations that there is no intrinsic safety significance to the
“no significant hazards consideration" standard. Neither as a notice
standard nor as a standard about when a hearing may be held does it have a
substantive safety significance. Whether or not an action requires prior
notice or a prior hearing, no license and nc amendment may be issued unless
the Commission concludes that it provides reasonable assurance that the
public health and safety will not be endangered and that the action will not
be inimical to the common defense and security or to the health and safety of
the public. See, e.g., § 50.57(a). In short, the "no significant hazards
consideration" standard i< a procedural standard which governs whether an
opportunity for a2 prior hearing must be provided before action ic taken by
the Commission, and, as discussed later, whether prior notice for public
comment may be dispensed with in emergency situations or shortened ir

exigent circumstances.
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B. The Sholly Decision and the New Legislation

The Commission's practice of not providing an opportunity for a prior hearing

on a license amendment not involving significant hazards considerations was

held to be improper in Sholly v. NRC, 651 F.2d 780 (1980), rehearin ied,q
lis
651 F.2d 792 (198f), ewrt—arantoddbtttrimd@tf—3084> vacated 450 1.5, 1172
/ JEEESES—,

vacated 706 F 24 1229 (Tab1e) (195200 - A
T1983)/A(Sho11x)‘.ln that case the U.S. Court of Appeals for the District of

Columbia Circuit ruled that, under section 18%a. of the Act, NRC must hold a
ISSomn

—fpppdeie NEAring beforekan amendment to an operating license for a nuclear power

pTant,M, if there has been a request for hearing (or an
expression of interest in the subject matter of the proposed amencment which
is sufficient to constitute a request for a hearing). A prior hearing, said
the Court, is required even when NRC has made a finding that a proposed
amendment involves no significant hazards consideration and has determined

to dispense with prior notice in the FEDERAL REGISTER.

At the request of the Commission and the Department of Justice, the Supreme
Court agreed to review the Court of Appeals' interpretation of section 189%a.
of the Act. On February 22, 1983, the Supreme Court vacated the Court of
AppeaTCZ}Ppinion as moot and directed the Court of Appeals to reconsider the
case in light of the new legislation. On April 4, 1983, the Court of Appeals,
having considered the leqislation, found that the portion of its opinion
holding that a hearing requested under section 18%. of the Act must be held
before a license amendment becomes effective would be moot as soon as MNRC
promulgated the reculations to which the legislation referred. The Court also
found that NPC, of course, was still under a statutory mandate to hold a
hearing after an amendment became effective, if requested to do so by an

interested party. Appeal Nos. 80-1691, 20-1783, and 80-1784,



The Court of Appeals' decision did not involve and has no effect upon the
Commission's authority to order immediately effective amendmentz?’:;thout
prior notice or hearingﬁft;en the public health, safety, or interest so

requires. See, Administrative Procedure Act, § 9(b), 5 U.S.C. § 558(c(§)

U2 9.5 §1201(a}
section 161 of the Atomic Energy Act.Aaod- 10 C.F.P. §§ 2.202(f)'m 2.204,

Similarly, the Court did not alter existing law with regard to the Commission's

pleading recuirements, which are designed to enable the Commission to
determine whether a person requesting a hearing is, in fact, an "interested

person” within the meaning of section 189a. -- that is, whether the person

has demonstrated standing and identified one or more issues to be Titigated.

See, BPI v. Atomic Energy Commission, 502 F.2d 424, 428 (D.C. Cir. 1974),

where the Court stated that, "Under its procedural regulations it is not
unreasonable for the Commission to require that the prospective intervenor

first specify the basis for his request for a hearing."

The Commission believed that legislation was needed to change the

result reached by the Court in Shclly because of the implications of the
requirement that the Commission grant a requested hearinc before it could
issue a license amendment involving no significant hazards consideration.
It also believed that, since most requested license amendments involving
no significant hazards consideration are routine in nature, prior hearings
on such amendments could result in unnecessary disruption or delay in

the operations of nuclear power plants by imposing regulatory burdens
unrelated to significant safety matters. Subsequently, on March 11, 1981,

the Commission iubm1tted proposed .eqwslat1on to Congress (introduced as

,4‘\0 (7 4S8
$.912) Ghu!-ucuiﬁaexpress|v author*".aa to issue a license amendment

e
-
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before holding a hearing requested by an interested person, when 1t‘ba§'made

4
a determination that no significant hazards considerationﬁﬁiinvo1ved in the
~

amendment,

After the House and Senate conferees considered two similar bills, H.R.2330
and S.1207, they agreed or a unified version (see Conf. Rep. No. 97-884,
97th Cong., 2d. Sess. (1982)) and passed Public Law 97-415. Specifically,
section 12(a) of that law amends section 189a. of the Act by adding the
following with respect to license amendments involving no significant
hazards considerations:

(2)(A) The Commission may issue and make immediately effective
any amendment to an operating license, upon a determination by the
Commission that such amendment involves no significant hazards
consic ~ation, notwithstanding the pendency before the Commission
of a request for a hearing from any person. Such amendment may be
issued and made immediately effective in advance of the hoiding and
completion of any required hearing. In determining under this section
whether such amendment involves no significant hazards consideration,
the Commission shall consult with the State in which the facility
involved is located. In all other respects such amendment shall
meet the requirements of this Act.

(B) The Commission shall periodically (but not less freauently
than once every thirty days) publish notice of any amendments
issued, or proposed to be issued, as provided in subparagraph (A).
Each such notice shall include all amendments issued, or proposed to
be issued, since the date of publication of the last such periodic
notice. Such notice shall, with respect to each amendment or
proposed amendment (i) identify the facility involved; and (i)
provide a brief description of such amendment. Nothing in this
subsection shall be construed to delay the effective date of any
amendment .

{(C) The Commission shall, during the ninety-day period
following the effective date of this paragraph, promulgate
requlations establishing (i) standards for determining whether any
amendment to an operating license involves no significant hazards
consideration; (ii) criteria for providing or, in emergency
situations, dispensing with prior notice and reasonable
opportunity for public comment on any such determination, which

v X



. %

criteria snall take into account the exigency of the need for the
amendment involved; and (iii) procedures for corsultation on any
such determination with the State in which the facility involved is
Tocated.

Section 12(b) of that law specifies that:

(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made by subsection (a), to issue and

to make immediately effective any amendment to an operating license
shall take effect upon the promulnation by the Commission of the
regulations required in such provisions.

Thus, as no*ed above, the legislation authorizes NRC to issue and make
immediately effective an amendment to an operating license upon a
determination that the amendment involves no significant hazards
considerations, even though NRC has before it a request for 2 hearing
from an interested person. In this regard, the Conference Report states:

The conference agreement maintains the requirement of the

current section 189a. of the Atomic Energy Act that a hearing on
the license amendment be held upon the request of any person whose
interest may be affected. The agreement simply authorizes the
Commission, in those cases where the amendment involved poses no
significant hazards consideration, to issue the license amendment
and allow it to take effect before this hearing is held or
completed. The conferees intend that the Commission will use this
authority carefully, applying it only to those license amendments
which pose no significant hazards consideration. Conf. Rep.

No. 97-884, 2d. Sess., at 37 (1982).

And the Senate has stressed:

its strong desire to preserve for the public a meaningful right to
participate in decisions regarding the commercial! use of nuclear
power. Thus, the provision does not dispense with the recuirement
for a hearing, and the NRC, if requested [by an interested person],
must conduct a hearing after the license amendment takes effect.
See S. Rep. No. 97-113, 97th Cong., 1st Sess., at 14 (1981).



. 12 %

The public notice provision was explained by the Conference Report as

follows:

The conferees note that the purpose of requiring prior notice
and an opportunity for public comment before a license amend-
ment may take effect, as provided in subsection (2)(C)(ii) for
all but emergency situations, is to allow at least a minimum
level of citizen input into the threshold question of whether
the proposed license amendment involves significant health or
safety issues. While this subsection of the conference agree-
ment preserves for the Commission substantial flexibility to
tailor the notice and comment procedures to the exigency of
the need for the license amendment, the conferees expect the
content, placement and timing of the notice to be reasonably
calculated to allow residents of the area surrounding the
facility an adequate opportunity to formulate and submit
reasoned comments.

The requirement in subsection 2(C)(ii) that the Cc mission
promulgate criteria for prcviding or dispensing with prior
notice and public comment on a proposed determination that a
license amendment involves no significant hazards consideration
reflects the conferees' intent that, wherever practicable, the
Commission should publish prior notice of, and provide for
prior public comment on, such a proposed determination.

In the context of subsection (2)(C)(ii), the conferees
understand the term "emergency situations" to encompass only
those rare cases in which immediate action is necessary to
prevent the shutdown or derating of an operatina commercial
reactor . . . The Commission's regulations should insure that
the "Emergency situations" exception under section 12 of the
conference agreement will not apply if the licensee has failed
to apply for the license amendment in a timely fashion. In
other worcds, the licensee should not be able to take advantage
of the emergency itself. To prevent abuses of this provision,
the conferees expect the Commission to independently assess
the licensee's reasons for failure to file an application
sufficiently in advance of the threatened closure or derating
of the facility. Conf, Rep. No. 97-884, 97th Cong., 2d Sess.,
at 38 (19€2).



C. PBasis for Interim Final Rule on Standards for Determining Whether an
Emendment to an Operating License Involves No Significant Fazards
Considerations ans Exam ies of Amendments that Are Considered Likel

or Not Likely to Involve Significart Hazards Consideraticns

Many of the comments on the interim final rules were the same or were similar
to those on the proposed rule. To provide a convenient means for future
reference, the comments and responses on the proposed rule and the petition
for rulemaking are consolidated and repeated here with references to the
earlier FEDERAL REGISTER citations. The comments received on the interim

final rules are then discussed and the Commission's responses are provided.

1. Petition and Proposed Rule

General

The Commission's interim final rule on standards for determining
whether an amendment .7wvolves no significant hazards consideration resulted
from a notice of proposed rulemaking issued in response to a petition for
rulemaking (PRM 50-17) submitted by letter to the Secretary of the Commmission
on May 7, 1976, by Mr. Robert Lowenstein. For the reasons discussed helow,
the petition was denied. See 48 FP 14867. However, the Commission published

he r‘,"’"*‘"“

proposed standards, as intended by the petitioner, though not the standa dsA
M (PRM-50-17 was published for comment in the FEDERAL REGISTER

on June 14, 1976 (41 FR 24006)). The .taff's recommendations on this petition

are in SECY-79-660 (December 13, 1979). The notice of proposed rulemaking

was published in the FEDERAL REGISTER on March 28, 1980 (45 FR 20491). Note

that the proposed rule was published before passage of the legislation and
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that the Congress was aware of this rule during passage of the legislation.
The staff's recommendations first on a final rule and later on the interim
final rules are in SECY-81-366, 81-366A, 83-16, 83-16A and 83-16B. (These
documents are available for examination in the Commission's Public Document

Room at 1717 H Street, NW, Washington, D.C.)

In issuing the proposed rule, the Commission sought to define more precisely
the standards for determining when an amendment application involved no
significant hazards considerations. These standards would have applied to
amencdments to operating licenses, as requested by the petition for rule-
making, and also to construction permit amendments, to whatever extent
sonsidered appropriate. The Commission later decided that these standards
should not be applied to amendments to construction permits, since such
amendments are;guﬂrrare and normally would not be expected to involve a
significant hazards consideration. It therefore modified the proposed rule
accordingly. Additionally, the Commission stated in the interim final rules
that it would review the extent to which and the way standards should be
applied to research reactors. <emd t:not:d that, in the:n::r;:*e, it would
handle case-by-case any amendments requested for construction permits or

for research reactors with respect to the issue of significant hazards

considerations. 48 FR, at 14867.

Before the proposed rule on standards was published, the Commission's staff
was ouided, in reaching its determinations with respect to no significant

hazards considerations, by standards very similar to those descrited in the
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+he 541{" vsed

proposed rule and in the interim final rules. In addition.\a list of examples
eheve-boohusad 0f amendments likely to involve, and not likely to involve,
significant hazards considerations when the standards are applied. These
examples were employed by the Commission in developing both the proposed
rule and the interim final rules. The notice of proposed rulemaking contained
standards proposed by the Commission to be incorporated into Part 50, and the
operating licease
statement of considerations contained examples ofkare"dments e e e b
Hicansa_that are considered "likely" and "not likely" to involve a signif-
icant hazards consideration. The examples were samples of prececents with
which the staff was familiar; they were representative of certain kinds of
circumstances; however, they did not cover the entire range of possibilities;
nor did they cover every facet of a particular situation. Therefore, it was
clear thahthe standar"'c;‘s;:mi‘n'v‘avt:?y would have to goveMtemination{
about whether or not < proposed amendmeniinvo]ve} significant hazards

considerations.

The three standards proposed in the notice of proposed rulemakino were
whether operation in acco~dance with the proposed amendment would not:

(1) involve a significant increase in the probability or consequences of

an accident previously evaluated, (2) create the possibility of an accident
of a type different from any evaluated previously, or (3) involve a signifi-
cant reduction in a margin of safety. The interim final rules did not change
these standards. They did, however, change the introductory phrase to make

the standards easier to understand and to use.
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As a result of the legislation, the Commission formulated separate notice

and State consultation procedures that provide in all (except emergency )
situations prior notice of amendment requests. The notices usually make a
"proposed determination” about whether or not significant hazards considera-
tions are involved in connection with an amendment and, therefore, whether
or not to offer an opportunity for a hearing before an amendment is issued;
if a hearing recuest is received, a final determination is made about whether
or not significant hazards considerations are involved. The decision about
whether or not to issue an amendment has continued to remain one that, as a

separate matter, is based on public health and safety.

2. Comments o) Proposed Rule and Respeonses to these Comments

a. General

Nine persons submitted comments on the petition for rulemaking and
nine persons submi*ted comments on the proposed amendments. One of the
commenters stated that all three standards were unclear and useless in that
they implied a level of detailed review of amendment applications far beyond
what the staff normally performs. When it promulgated the interim fina)
rule, the Commission stated in response to this comment that dideepggueigm— /
i balgdamerivpt the standards have been and will continue to be
useful in making the necessary reviews. 48 FR 14864, at 14867 (April 6,

alen

1983). 1t added be-boddas that the stand.-.rds)when used mevg,\with the —

examples’will enable it to make the requisite decisions. Id. In this regard,

it noted that Congress was more than aware of the Commission's standards

buofm
and proposed their expeditious promulgaticn’ M the
~
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separated fram its standards on the determination about no significant
hazards considerations. Id. It noted, in fact, that under the interim final
rule involving the standards it would normally provide prior notice (for
public conment and an opportunity for a hearing) for each operating license
amendoent request. It also stated that use of these standards and examples
would help it reach sound decisions about the issues of significant versus
no significant hazards considerations, and that their use would not prejudge
the safety merits of a decision about whether to issue & license amendment.
Id. Rather, it explained, the standards and the examples were merely
screening devices for a decision about whether to hold a hearing before as
opposed to after an amendment is issued and could not b» said to prejudge the
Camission's final public health and safety decision to issue or deny the
amendment request. ld. As explained above, that decision has remained a

separate one, based on separate public health and safety findings.

b. Reracking of Spent Fuel Pools

Before issuance of the two interim final rules, the Camission
provided prior notice and opportunity for prior hearing on requests for
amendmnents involving reracking of spent fuel pools. Vhen the interim final
rule on standards was published, the Camnission explained that it wus not
prepared to say that reracking f a spent fuel storage pool will necessarily
involve a significiant hazards consideration. It stated, nevertheless,
as shown by the legislative history of Public lLaw 97-415, specifically of

section 12(a), that Congress was aware of the Cammission's practice, noting



.

law, that these—members wheuchi-the practice wou]d-bo-continu%. Id. The
report on the Senate side has been quoted above; the discussion in the House

is found at 127 Cong. Record at H 8156, Nov. 5, 1981.

The Commission decided not to include reracking in the list of examples that
are considered likely to involve a significant hazard consideratior, Feciuse
a significant hazards consideration finding is a technical matter which has
been assigned to the Commission. However, in view of the expressions of
Congressional understanding, the Commission stated that it felt that the
matter deserved further study. Accordingly, it instructed the staff to
~;ﬁpar-e a report on this matte;f:and & stated that Yupon receipt and review
of*h', eport, @ouw revisit this part o

described in detail in Section II(D) below.

The report is

In the interim final rule on standards, the Commission stated that, while it
is awaiting its staff's report, it would make findings case-by-case on the
auestion of no significant hazards consideration for each reracking ap-
plication, giving full considerztion to the technical circumstanc~s of the
camsing the standards in § 50.92 of the rule. Id. It also stated that
[ )
itAag- not Mmake a no significant hazards consideration finding
for reracking based on unproven technology. It added, however, that, where
reracking technology has been well developed and demonstrated and where the
Commission determines on a technical basis that reracking involves no
sionificant hazards, the Commission should not be precluded from making

such @ finding. And it noted that, if it determines that a particular

g

L
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reracking involves significant hazards considerations, it would provide

an opportunity for & prior hearing. Jd.

The Commiscsion also noted thaqg’;nder section 134 of the Nuclear Waste Policy
Act of 1982, an interested party may reacuest a "hybrid" hearing in connection
with reracking, and may participate in such a hearing, if one is held. It
stated that it would publish in the near future a FFDERAL REGISTER notice
describing this type of hearing with respect to expansions of spent fuel
storage capacity and other matters concernina spent fuel. Id. That notice

can be found at 50 FR 41662 (October 15, 1985).

¢. Amendments Invelving Irreversible Consequences

.Jnm‘some concern am=Eemgress-zbout amencments involving
-

. : o - : :

irreversible consequences, Ll 0ot ing 1 he et S0l o
e T T T T T T T ot a—eaneann—and-guobed- the Conference

Report, which stated:

The conferees intend that in determining whether a proposed
license amendment involves no significant hazards consideratior,
the Commission should be especially sensitive to the issue posed by
license arendments that have irreversible consequences [such as
those permitting an increase in the amount of effluents or racdia-
tion emitted from a facility or allowing a facility to operate
for a period of time without full safety protections). In those
cases, issuing the order in advance of a hearing would, as a
practical matter, foreclose the public's right to have its views
considered. In addition, the licensing board would often be unable
to order any substantial relief as a result of an after-the-fact
hearing. Accordingly, the conferees intend the Commission be
sensitive to those license amendments which involve such
irreversible consequences. (Emphasis added.) Conf. Pep. No.
97-884, 97th Cong., 2d Sess., at 37-38 (1982).




The Commission noteqdqz8 FR, at 148?26)that this statement was explained
in a colloquy between Senators Simpson and Domenici, as follows:

Mr. DOMENICI. In the statement of managers, I direct
attention to a paragraph in section 12, the so-called Sholly
provision, wherein 1t is stated that in applving the authority
which that provision grants the NRC should be especially sensitive
to the issue posed by license amendments that have irreversible
consequences.” Is that paragraph in general, or specifically, the
words "irreversible consequences" intended to impose restrictions
on the Commission's use of that authority beyond the provisions of
the statutory language? Can the Senator clarify that, please?

Mr. SIMPSON. I shall, It is not the intention of the
managers that the paragraph in general, nor the words "irreversible
consequences," provide any restriction on the Commission's use of
that authority beyond the statutory provision in section 18%a.
Under that provisicn, the only determination which the Commission
must make is that its action does not involve a significant
hazard. In that context, "irreversibility" is only one of the many
considerations which we would expect the Commission to consider.

It is the determination of hazard which is important, not whether
the action is irreversible. (learly, there are many irreversible
actions which would not pose a hazard. Thus where the Commission
determines that no significant hazard is involved, no further

consideration need be given to the irreversibility of that action.

Mr. DOMENICI. I thank the Senator for the clarificaticn.
That is consisient with my readings of the language.... 134 Cong.
Rec. (Part II), at S. 13056 (daily ed. Oct. 1, 1982).

The Commission then noted, 48 FR, at 14869, that the statement was further
explained in a colloquy between Senators Mitchell and Hart, as follows:

Mr. MITCHELL. The portion of the statement of managers
discussing section 12 of the report, the so-called Sholly
provisicn, stresses that in determining whether a proposed
amendment to a facility operating license involves no significant
hazards consideration, the Commisison "should be especially
sensitive . . . to license amendments that have irreversible
consequences." Is my understanding cerrect that the statement
means the Commission should take special care in evaluating, for
possible hazardous considerations, amendments that invoive
irreversible consequences?

Mr. HART, The Senator's understanding is correct. As you
know, this provision seeks to overrule the holding of the U.S.
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The Commission left the proposec rule intact to the extent that the interim
£inal rules stated standards with respect to the meaning of "nc significant
hazards consiceration.” The standards in the interim final rules were
1dentical to those in the proposed rule, though the attendant languege in
new § 50.92 ac well as in § 50.58 was revised to make the determination
easier to use and understend. To supplement the standards incorporated into
the Commission's regulations, the guidance embudied in the examples was
referenced in the nrocedures of the Office of Nuclear Reactor Regulaticn,
copies of which were placed in the Commission's Public Document Room and
sent to licensees, States, and interested persons. [t was the Commission's
intention that any request for an amendment meet the standards in the

regulations and that the examples simply provide supplementary guicance.

J

¢. Examples of Amendments that Are Considered Likely to Involve
Signi?{cart Hazards Considerations Are Listed Beiou

Tre statement of consicderations for the interim finai rules

listed the fcllowing examples of amenaments that the Commission considered

likely to invulve significant hazards consicerations. Ic. It expiained

thaiﬁfth]ess the specific circumstances of a license amendrent requesg

measurec acainst the standards in § 50.92,(lead to a contrary conc
then, pursuant to the procedures in § 50,51, a propcsed amendment to an
operating license for a facility licensed under § 50.21(b) or § 50.27 cr
for & testing facility will likely be found to involve significant hazards
consicerations, if operaticn of the facility in accordance with the propesed
amendment involves cne or more of the following:

(i) A significant relaxation of the criteria used tc establish

safety limits.



(ii) A significant relaxaticn of the bases for limiting safety
system settings or limiting conditions for operation.

(iii) A significent relaxation in limiting conditions for cperation
not accompanied by compensatory changes, conditions, or actions
that maintain a commensurate level of safety (such as
allowing a plant to operate at full power during a period irn
which one or more safety sstems are not operable).

(iv) Renewal of an operating license.

(v) For a nuclear power plant, an ircrease in authorized maximum
core power level.

(vi) A change to technical specifications or other NRC approval
involving a significant unreviewed safety question.

(vii) A change in plant operation designed to improve safety but
which, due to other factors, in fact allows plant operation with
safety marains significantly recduced from those believed to

have been present when the license was issued. Id.

e. Examples of Amendments that Are Considered Not Likely to
Involve Significant Fazards Ccnsideraticns Are Listed Below

The statement of considerations for the interim final rules
listed the following examples of amendments the Commission considered not
likely to involve significant hazards considerations. 48 FR, at 148€°, It
explaired tha%?fé?less the specific circumstances of & license amendment ""/

rquselslihen measured against the standards in § 50.92 { lead to a contrary )

(conclusion)then, pursuant to the procedures in § 50.91, a proposed amendment
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to an operating license for a facility licensed under § 50.21(b) or § 50.22
or for a testing facility will likely be found to involve nc significart
hazards considerations, if operation of the facility in accordance with the

proposed amendment involves only one or more o1 the following:

(i) A purely administrative change to technical specifications:
for example, a change to achieve consistency throughout the technical
specifications, correction of an error, or a change in nomenclature.
(ii) A crance that constitutes an additional limitation, restriiiégp,
or control not presently included in the technical specification -JQ;L-)
—anample, a more stringent surveillance requirement. )
(ii1) For & nuclear power reactor, a change resulting from & nuclear
reactor core reloading, if no fuel assemblies significantly different from
those found previously acceptable to the NRC for a previous core at the
facility in question are involved. This assumes that noc significant changes
are made to the acceptance criteria for the technical specifications, thet
the analvtical methods used to demonstrate conformance with the technical
cspecifications and regulations are not significantly changed, and that NRC
has previously found such methods acceptable.
fiv) A relief granted upon demonstration of acceptable operaticn from
an operating restriction that was imposed because acceptable operation was
not yet demonstrated. This assumes that the operating restriction and the
criteria to be applied to a request for relief have been established in a

prior review and that it is justified in a satisfactory way that the

criteria have been met.
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(v) Upon satisfactory completion of construction in connection with
an operating facility, a relief granted from an cperating restriction that
was imposed because the construction was not yet completed satisfactorily.
This is intended to involve only restrictions where it is justified that
construction has been ccmpleted satisfactorily.

(vi) A change which either may result in some increase to the
procbability or consequences of a previously-analyzed accicent or may
reduce in some way a safety margin, but where the results cf the change
are clearly within all acceptable criteria with respect to the system or
component specified in the Standard Review PIa&S;,ion;eJanio, a change
resulting from the application of a smell refinement of a previously used
calculational model or design method.

(vii) A change to-ntkf;e license Qonf to changes in the ////
regulations, where the license change results in very minor changes to
facility operations clearly in keeping with the reculations,

(viii) A change to & license to reflect a minor adjustment in

ownership shares among co-owners already shown in the license. Lg.zgl

I1. RESPONSES TO COMMENTS ON INTERIM FIMAL RULES

The comments are described in somewhat greater cdetail in an attachment to
£5-20%A.
SECV%A [ SE ST ET Wb et neentod—gibem S CY IS TTVEN TS poree—"

—rrrmeec.]

e | 5:“—4ﬂlrvvv~w";‘;"1’:,‘,
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Clarity of Standards

1.1 Comments

A group of commenters state that the three standards in § 50.92(c)
are unclear and argue that the examples in the statement of consider-
ations -- which they believe are clearer than the standards -- should be
made part of the rule; otherwise, they argue, the examples have no legal

significance.

Response
The .cmmission disagrees with the request. As explained hedone—

< see AR FR 1486455n response to the comments on the proposed rulg\,, /
s

the c;'menters'forrect%am that the examples have no binding legal

significance. However, they do provide guidance to the staff, licensees
ard to the gereral public about the way the standards may be interpreted
bty the Commission. The Commission did consider combining the standards
and examples as a single set of criteria in the interim fina!l ru1es,9:b

M decided against it because (i) the standards and exarples had proved il

useful over time, (ii) the staff had used all three standards and most

of the examples well before they were published in rule form, and

'ii1) the approach had proved adequate. Upon reconsideration, the

Commission has decided to retain the standards as they were set ocut in

the interim final rule. See the response in Section 11{D) below for a

description of the standards.
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1.2 Comment
One commenter believes that the interim final rules "unduly" and
"improperly" limit freedom of speech and that minor changes in a

w1984 07)

plant can lead to severe health and safety consequences, such as:n-
anticipated transient without scram (ATHS)'m /

incident Whe Salem nuclear power plant.

Response

It is unclear how the interim final rules might limit freedom of
speech. It is clear, thouch, that some changes to 2 plant:\"m:
review of whether or not previously unevaluated acc1dentz‘\ha\2ng-

severe cons.equeqces,ww As explaired /

above, befommendment) bomigiuady the Commission is required by the

Atomic Energy Act (Act) to find that ’ede:uate protectiohw-te-' —
—piobeer™the public health and safety. However, & determination that an

amendment involves "nc significant hazards considerations” includes a

finding under the three standards that the change does not invelve a

cignificant increase in previously evaluated accident prcbabilities or

consequences, that it does not present a new type of accident not pre-

viously evaluated, and that it does not involve a significant decrease

in safety margins. Thus, the concern raised by the comment is related,

if at all, only to amendments that involve significant hazards.

Procedures coverning these types cf amendments are unaffected by this

rule change. See, e.g., section 182a. of the Act.



1.3 Comment
Ore commenter suggests that the only standard that is needed is
one that simply identifies those license amendments which make an

accident possible.

Response

The standard suggested by the commenter is simple to state but
impractical, ém=preetdce. An amendment may involve a previously ""””
reviewed issue and not alter the conclusions reached concerning
accident probabilities or consequences. In such a case, the amendment
may involve a system or component that is significant to an evaluation
of a design basis accidentﬁ#ﬂ-ﬂot involve a significant hazards o
censideration. This suagestion changes the definition of "significant
hazards considerations” and, thereby, changes the standards. The
three standards given in the interim final rules toaether with the

examples are directed to the issue of significant hazards. See, for

instance,the discussion in Section II(F)(1.3) below. /

1.4 Comments T NRC ‘ " ‘

One commenter requests that“only “credible accident scenarios" /
Shouke=rr-roTTiteres in evaluating amendment requests against the first
two standards. It also suggests that, with respect to the third
standard (cignificant reduction in sifet{ margins), the Commission

e
anyz:ﬂemine how-hv-gy\the e‘zsting safety margin e —

N~ B
before ﬁecidingﬁﬂa are uctfon) So— , because the extent
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of the existing margin is clearly relevant to the Commission's

determination,
i 0
,\Ahother commenterfllgn the other hand,|argues that it is

inappropriate to specifv a percentage change above which the change

becomes significant. It notes that when the safety margin is three
orders of magnitude, a ten percent reduction is clearly not signifi-
cant, and that when the safetv margin is fifteen percent, a comparable
percentage reduction may be significant. It also suggests that the
cumulative effects of successive changes to cne system must also be
corsidered, and not merely the individual change which is being

subjected to review at any given time.

RGSEOHSG

The first comment is similar to the original petition (see
Section I(C)(1) above) which proposed standards limited to "major

-

credible reactor accidents." The Commission disagrees with j:--- as
it did previously -- because it allows too much room for argument about
the meaning of 'credible" in various accident scenarios and dces not
include accidents of a type different from those previously eva1uated)
which is one of the criteria for evaluating no significant hazards
considerations.

The second commenter suagests that, in assessing the degree of
reduction in margin in determining whether an amendment involves

significant hazards considerations, the Commission should assess the

cumulative effects (on margin) of successive changes tc one system, not
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merely the individual change in margin brought about by the amendment

in question. The Commission believes that such a suggestion would bLe
inconsistent with its staff's long-time practice in assessing the degree
of reduction in margin, would be inconsistent with the thrust of the
three standards on no significant hazards consideration, and would
result in multiple counting of margin changes. The standard states that
the Commission is to determine whether the amendment will result in a
significant reduction in margin. The intent is to compare the safety
margin before the amendment to that which would exist after the amend-
ment to deiermine whether that amendment would significantly reduce

the ~margin. In applying this standard to determine whether a certain
amendment involves significant hazards considerations, the intent is

to assess just the reduction in mdfbiﬁ from that amendment and not

to assess al! prior reductions in marcin that resulted from prior
amendments because these have already been considered. Consequently,

the Commission has not accepted this suggestion.

1.5 Comments

One commenter points out *hat the three standards are virtually
identical to the criteria in § 50.59 for determining whether unreviewed
safety questions exist, and states that this similarity is appropriate.

Another commenter makes the same point but notes an important
difcerence in § 50,59, namely, that the word "significant" is absent in
paragraphs (a)(2)(i) to (a)(2)(iii) of that section. It suagests that
§ 50.59 should be amended to make it identical with § 50.92(c).



exper
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The advantage of the notice provisions of the interim final rules
is that they provide an opportunity for comment on propc “ed determina-
tions. PRased on a particular proposal in an amendment recuest, the
Commission welcomes any and all persons’' comments about the "signifi-
cance" of the proposed action. Aside from using examples as cuidelines,
it believes that the term "significant" should not be defined in the

abstract, but should be left to case-bv-case resolution.

Clarity of Examples

Many commenters argue about the clarity of the various examples in

the "1ikely" and "not likely" cateqories. Additionally, some want to

change, to add to, or to subtract from the examp]es,lfor 1nstaqss‘£5:>

r-otmg’\that the issue of repairs is problematic. A complete set of

gS-209A.
comments [as summarized) is attached to SECY -debmitiy [IhiGuiiibaumepisit— /
~
w after SECY has Trivenetiiipditideiier

Additionally, two commenters argue that the word "significant" in
the examples should be defined so as not to leave "critical decisions to
the unreviewable judgment of the staff.”

Finally, another commenter requests that the guidance embodied in
both %fts of examples should not only be referenced in the procedures of "”’,,-'
the‘)ffice of Muclear Reactor Regulation, but that it should also be .
formally transmitted to all Ticensees in the form of a generic letter,

reqgulatory quide, cr other such document,

Resgonse

The examples are merely guidelines and the Commission feels the
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present examples are adequate. A list of examples of all possible
situations would be interminably long, and it is not the Commissicn's
intent to provide such a listing. However, to clarify the Commission's
pesition on the repair or replacement cf a major component or system
important to safety, the following example has been added to the list of
examples(in Section I(C)(2)(e) above)cons*dered not likelv to involve

: .1'hh‘b significant hazards considerations:

wa"ﬂ, (ix) A repair or replacement of a major component or system

# To ot
T i - E ti
Lﬁlﬁ‘w (1) The repair or replacement process involves practices which

have been successfu11y-co-&of;3t least once on similar
components or systems elsewhere in the nuclear industrv or
in other industries, and does not involve a sforificant
increase in the probability or consequences of an accident

previously evaluated or create the possibility of a new or

different kind of accident from any accident previously
evaluated; and

(2) The repaired or replacement component or system does not
result in a significant change in its safety function or a
significant reduction in any safety limit (or limiting
condition of operation) associated with the component or

system,

In this context, it once again bears repeatinoc that the examples
do not cover all possible examples and may not be representative cf all

possible concerns and problems, As problems are resolved and as new

> g
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information is developed, the staff may refine the examples anc add new
ores, in keeping with the standards in this final rule.
As to the second set of comments, see the response to comment

I(A)(1.6) above. Finally, as noted above, the guidarce in the examples

mbeen sent to all licensees and others. /

~

Classification of Decisions

Comments

Two commenters argue that the standards pose complex questions that
"reouire a level of analysis that goes far beyond the initial sorting of
issues that Congress authorized." They repeat an argument made when
the standards were publicshed as a proposed rule, namely, that "the use
of these standards cannot help but require the NRC staff to make an
initial determination, well before the formal hearing (if any) is held,
cf the health and safety merits of the proposed 1icense amendment." And
they argue that Congress did not authorize NPC to make such a determina-
tien in advance of the hearing on the merits. (A third commenter
agrees with this argument). In sum, these commenters wulm /
standards that simply allow for the sorting of issues, rather than, as
they arque, standards that allow the staff to determine issues which are
“"virtually the same" as those it determines when deciding whether or not
to grant the license amendment.

In this same vein, both commenters argue that the standards
contravene Congress' intent in that the Commission does not avoid
resolving "doubtful or borderliine cases with a finding of no significant

hazards consideration.”
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Response o " .p“

The Commission disagrees with the commenters, anclshe-aaovﬁuus- —~
discussions above on this very ponngMg. It should
also be noted that one reason that determinations on significant
hazards considerations are divided into "proposed determinations” and

"final determinations" is to help sort the issues initially. In this

process of sorting, the Commission hereby charges the NRC staff ‘
assur!t;—that doubtful or borderline cases -
/N AL
~ié no significant hazards consideration. As explained above, the
decision about whether to issue an amendment is based on a separate
health and safety determination, not on a determination about signifi-

cant hazards considerations.

Rerackings
Comments

A group of commenters state that rerackings should be considered
amendments that pose significant hazards considerations, in light of
the Commission's past practice and the understanding of Congress that
the practice would be continued.

Another group of commenters agregrwith the Commission's posirioqﬂ" ""”

4ae*uU#w!-!heq:E:E:::jé:E:::f:;nnn::2::z?-nurk#1~a~¢io-‘ho—tus¢s—4o- ConFVIING

mendment reques.! to expand a .\QP('ff'lC

spent fuel p001
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Of the 96 applications, 31 have been a second or third application
for the same pool(s). A1l of these applications have proposed
reracking to increase the storage capacity - that is, replacing
existing spent fuel storage racks with new racks that permit

closer spacing of spent fuel assemblies. Two of the applications
involved more than simply replacing the racks on the spent fuel

pcol floor. In one case, the capacity was increased by a method
referr=d to as double-tiering. In this method, a rack is filled

with aged spent fuel while sitting on the pool floor; once fiiled,
the rack is raised and placed on top of another filled rack.
Double-tiering was approved by the staff for Point Beach 1 and 2

by amendments issued on March 4, 1979. The other methed that has
been proposed to increase pool storage capacity is referred to as

rod consolidation. Rod consolidation involves dismantling or

cutting apart the fuel assembly and putting the individual fuel

roeds closer together. Storage of only the fuel rods, without the
spacers, end caps and other hardware, can increase storage capacity
by 60 to 100 percent compared to storage of non-disassembled fuel.
Rod consolidation - in conjunction with reracking - has been requested
for only one plant - Maine Yankee. The staff's review of this appli-
cation was completed a year ago, but the application is pending before
an Atomic Safety and Licensing Board. We have approved 85 amendments
involving spent fuel pocl storage expansion and the rest are still
being processed. A detailed table indicating the acency's experience
to date with respect to spent fuel pool expansions is contained in
the SAI report. As of now, every operating reactor except Big Rock
Point has received approval for at least one reracking or had the
closer spacing storage method approved with their initial license.

The technical review of requests to increase spent fuel pool
storage capacity involves evaluatina the physical and mechanical
processes which may create potential hazards such as criticality
considerations, seismic and mechanical loading, pool cooling, long
term corrosion and oxidation of fue! cladding, and probabilities
and consequences of various postulated accidents and failures of
decayed spent fuel. Alsc, the neutron poison and rack structural
materials must be shown tc be compatible with the pool envirorment
for a significant period of time due to the uncertainties as to
how long the storage will actually be required on site. However,
potential safety hazards associated with spent fuel pool
expansions are not as large as those associated with reactor
operation because the basic purpose of the expansion is to allow
longer term storage of aged spent fuel. Since most plants are now
on an 18 month refueling cyle and the NRC is processing a second
expansion recuest application in many instances, the present
expansion requests are to allow continued storage of spent fuel
that has decayed over a decade along with the normal discharge of
relatively new spent fuel for which the pool was oriainally
designed., Tvoically a PWP will replace about one third of its
core at each refueling and a typical BWR will replace about cne



« &) «

fourth of its core at each refueling. After a year of storage,
about 997 of the initial radioactivity has decayed.

(2) Technical judgement on the basis which a spent fuel poo!
expansion amendment may or may not pose a significant hazards
consideration:

The technical evaluation of whether or not an increased spent ‘uel
pool storage capacity involves potential hazards consideration is
centered on the Commission's three standards in the interim final
rule.

First, does increasina the spent fuel pool capacity significantly
increase the probability or consequences of accidents previously
evaluated? As discussed in the SAI report, reracking to allow
closer spacing of fuel assemblies does not significantly increase
the probability or consequences of accidenrts previcusly analyzed.
Mowever, the rod consolidation methed may increase the probablity
of a fuel drop accident by a factor of two because of the increase
in the number of assembly 1ifts and involves handlina of highly
radioactive fuel assembly components. Double tiering of racks
requires an increased frequency in 1ifting heavy loads over the
spent fuel pool which would also increase the probability of an
accident.

Second, does increasing the spent fuel storage capacity create the
possibility of a new or different kind of accident from any
accident previously analyzed? The staff, as well as SAI, have not
identified any new categories or types of accidents as a result of
reracking to allow closer spacing for the fuel assemblies. Double
tiering and rod consolidation, however, do present new accident
scenarios which may not be bounded by previous accident analysis
for a given pool. In all reracking reviews completed to date, all
credible accidents postulated have been found to be conservatively
bounded by the valuations cited in the safety evaluation reports
supporting each amendment,

Third, does increasing the spent fuel pool storage capacity
significantly reduce a margin of safety? Neither the staff nor

SAI have identified significant reductions in safety margins due

to increasing the storage capacity of spent fuel pools. The
expansion may result in a minor increase in pool temperatures by a
few degrees, but this heat load increase is generally well within
the design limitations of the installed cooling systems. In some
cases it may be necessary to increase the heat removal capacity by
relatively minor changes in the cooling system, i.e., by increasing
a pump capacity. But in all cases, the temperature of the pool will
remain below design values. The small increase in the total

amount of fission products in the pool is not a sfgnificant factor
in accident considerations. The increased storage capacity may



. 4 =

result in an increase in the pool reactivity as measured by the
neutron multiplication factor (Keff). However after extersive
study, the staff determined in 1976 that as long as the maximum

neutron multiplication factor was less than or equal to 0.95, then
any change in the pcol reactivity would not s*gnificantly reduce a

The technifques utilized to calculate Keff have been bench-marked

marain ofJ;’fety regardless of the storage capacity of the pool.
against edperimental data and are considered very reliable.

In the interim final rule, the Commission stated that it was not

the intent to make a no significant hazards consideration finding
based on unproven technology. Reracking to allow a clcser spacing

between fuel assemblies can be done by proven technologies. The
double tiering method of expansion can also be done by proven
technology. Rod consolidation, however, involves new technology
and increased handlinc of highly radioacive components of fuel
assemhlies.

In summary, both rod consolidation and dcuble tiering represent
potential safety hazards considerations. Rod consolidation
involves relatively new technology and double tierino may
significantly increase the probability of accidents previously
analyzed. Replacing existing racks with a desion which allows
closer spacing between stored spent fuel assemblies or placing
additional racks of the original desiagn on the pool floor if

space permits (a subset of reracking) is considered not likely to

involve significant hazards considerations if several conditions
are met. First, no new technology or unproven technology is

utilized in either the construction process or in the analytical
techniques necessary to justify the expansion. Second, the Keff
of the pool is maintained less than or equal to 0.95. A Keff of

greater than 0.95 may be justifiable for a particular application

but it would go beyond the presently accepted staff criteria and
would potentially be a significant hazards consideration. Re-
racking to allow closer spacing or the placing of additional
racks of the original design on the pool floor, which satisfies
the two preceding criteria, would be similar to example (1ii) on
nuclear reactor core reloading under examples of amendments that
are not considered likely te involve significant hazards consid-
erat1ons.m1 .

The staff concluded in its technical judgement that a reqguest to
expand the storage capacity of a spent fuel pool which satisfies
the following is considered not likely to invoive significant

hazards considerations:

o


















Another mmenter sugcests that an emergenc) 1tuatior
also exist where a shutdown plant could be prevented from s
because the Commission had failed to act in a timely y

Several commenters agree with these comments, argui
emergenc) 1tuatior hould (1) be broadly fined b
hen a :‘:r~ 3 y.lﬁJ‘-w' and cannot Y‘y‘,r‘ without er
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The Commission unders ds that the term "emergency L
A+ €€ ent way iy vario cp tions of .- ,~?‘l~“3¢< ns. However, +tha
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requlations.

The Commi n agrees with the commenters about the need t:
broaden the definition of emer sit "f‘p'"',.' Tha Conference
Report cuoted above cribed "emergency situations” as oympassing
those cases 1n which immediate acti to prevent the
chutdown or derating of a2 plant. uations where the
eed to prevent shutdown or derating can be equivalent in terms of
impact to the reed to startup or to go to a higher level
» mmiss y f._“rj‘r:’ that expand nq the fje‘*r‘*"r\ 91 "emeraency
situation” to include these situations is ngt inconsistent with

. T hing Be Comvmamantaga
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these .omments and has changed § 50.91(a)(5) accordingly. See also

response to comment in Section II(F)(1.3) below.

1.2 Comment

thlon.,

One commenter requests that the rule specify what is meant by

A
A "timely applicatio »§ 50.91(a)(5)d”

ptates tha
-\ S ——

PeS - -
<hd-thad the Commission will decline to dispense with notice and
comment procedureﬁg’;if it determines that the licensee has failed to

make a timely application for the amendment in order to create the

Response

The provision cited by the commenter is F?

extracted a{most verbatim from the Conference Report, nestsoned—etore, -

G iiete® I NATCATE TN At
: A

"licensee should not be able to take advantage of an emergency itself"
an%ﬂfhancf%aereﬁvre1'the Commission's regulations "should insure that
the emergency situation" exception under section 12 of the conference

agreement "will rot apply ne licensee has failec tc apply for the

license amendment in a timely fashion.” M\Fuw“"

To prevent abuses of this provision, the conferees expect the
Commission to independently 2ssess the licensee's reasons for
failure to file an application sufficiently in 2advance of the
threatened closure or derating of the facility.

v
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1.3 Comment

One commenter requests that NRC explain how it will process an
amendment recuest that involves both an emergency situation and a
significant hazards consideration. It suggests that, in this unlikely
case, the Commission might issue an immediately effective orcder under

10 C.F.R. 2.204.

Response
Since there is a possibility for confusion over the meaning of

"emergency”, § 50.91(a)(4) has been modified anc a new § 50.21(a)(7)

has been added to clarify the problem. With the "Sholly" reculations

now in place, there are now two possible types of emergencies:

(a) a "safety-related emergency" in which ),uﬂf'prompt NRC action may be l/”’
necessarv to protect the public health and safety; and

(b) the "emergency" referred to in the "Sholly" legislation in which
the prompt issuance of a license amendment is reguired in orcer,

" =
for instance, to avoid a2 shutdown. ‘{his type of an emergencx<fay-

~exampber prompt action is needed for continued full-power operation
but not necessarily to protect the public health and safety (health
and safety, arguably, is protected by the shutdown, which would
occur if the "emergency" license amendment were nct issued). This
"emergency” is more in the nature of an economic emergency for the
licensee.

Two furdamentally different approaches to amending a license arise frum

these two different types of emergencies:



(a)
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For a safety-related emergency, the Administrative Procedure Act
and the Commission's own regulations (10 CFR § 2.204) authorize
(if not compel) the issuance of an immediately effective order
amending a license without regard to whether the amendment
involves significant hazards considerations and without the need
to make a finding on no significant hazards considerations or to
provide a prior Sholly-type of notice.

For an "emergency" where a prompt amendment is recuired to prevent
the shutdown but not to protect the public health and safety, an
immediately effective license amendment, without prior notice, may
be issued only if the amendment involves no significant hazards

considerations.

Consequently:

14

(a)

{b)

Where an immediately effective Ticense amendment is needed to
protect the public health and safety, the Commission_can issue an
immediately effective order amending a 1icense/\'

whether the amendment involves significant hazards ccnsiderations
and without resewd-$e prior notice and prior hearing;

Where an immediately effective license amendment is needed, for
instance, only to prevent the shutdown but not to protect public
health and safety, the Commission may issue such an immediately
effective amendment only if the amendment involves no significant
nazards considerations. If the amendment does involve a signifi-
cant hazards consideration, the Commission is required by lau to

provide 30 days notice and an opportunity for prior hearing.



- 54 -

Exigent Circumstances

1.1 Comments

One commenter suggests that the twc examples of exigent circum-
stances are unnecessarily narrow because both involve potentially
lost opportunities to implement improvements in safety during 2 plant
outage. The commenter recommends that the Commission make clear that
these examples were not meant to be limiting and that exigent circum-
stances can occur whenever a proposed amendment involves nc significant
hazards consideraticn and the licersee can demonstrate that aveiding
delay in issuance will provide a significant safety, environmental,
reliability, economic, or other benefit.

Another commenter recuests that exigent circumstances include
instances (1) where a licensee's plant is shutcdown and the licensee
needs an amendment to startup and (2) invelving significant hazards
considerations. The commenter argues that both such cases entail

delay and a significant financial burden on licensees.

Response

As explained above, the examples were meant merely as guidance and
were meant to cover circumstances j;uﬂ(%s‘}pat'where a net safety benefit
might be lost if an amendment were not issued in a timely manner. The
Commission agrees with the rirst commenter that the examples should be
read as also covering those circumstances where there is a net increase

in safety or reliability or a significant environmental benefit.




As to the first poirt of the second comment, the Commission

believes that there may be "exigent circumstances" which may involve
start-up of a shutdown plant. -ﬁak:n keeping with the thrust of —

the definition of "emergency situations," MMM
r Hl"
/\"exigent circumstances” s 50.%1(a)(6) »‘{nc‘lude "start-up” and

"increase in power levels". The discussion in Section ITII(A] responds

to the commenter's second point.

1.2 Comments
One commenter states that the public notice procedures for exigent
circumstances should be no different from those for emergency situations.
Two commenters oppose the use of press releases or display advertising
in local media, arcuing that such notices would unnecessarily elevate
the importance of amendment requests.
Another commenter recommends thagﬁf:? NPC believes that it must
issue a press release, it should consult with the licersee on a proposed
release before it acts. It also requests that NRC inform the licensee
of the State's and the public's comments and that it promptly forward
to the licensee copies of all correspondence.
Two commenters also oppose the toll-free "hot-Tine" in exigent
circumstances, arguing that the corcept implies imminent danger or
severe safety concerns which normally will not be present. One of thece
commenters recuests, instead, the use of mailgrams or overnich® express.
It also recommends, if a hotline system is implemented. that the system
should be confined to extraordinary amendments involving unigue circum=-
stances. To ensure “accurat:‘-o# transcription ¢f the comments V

received, it sucgests that the comments)oﬂd/be recorded and rc—taine@
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th-efSure That—a—verbatim tramsTFipT Tould be-proddCed W negfe The
other commenter requests that copies of the recorded comments ippdfﬁ be
sent to the licensee.

Another commenter suggests that the rule specify the geographical

area to be covered by a notice to the media.

Response

By definition, in emergency situations NRC does not have time to
issue a notice; in exigent circumstances, the Commission hae—fgkact
swiftly but has time to issue some type of notice; in most instances it
will be a FEDERAL REGISTER notice recuesting public comment within less
than 30 days, but not less than two weeks. The Commission, of course,
needs the cooperation of a licensee to make the system work and to act
quickiy. If NRC cannot issue a FEDERAL REGISTER notice for at least
two weeks public comment in exigent circumstances, then, with the help
of the licensee, it will issue some type of dia notice reauesting
public comment within a reascnable time. It will consult with the
licensee on a nroposed re]eas$fanéi:;e geographical area of its coverage
and, as necessary and appropriate, may inform it of the State's and the
public's comments. If a system of mailgrams or overnight express is
workable, it will use that as opposed to a hotline; however, it will
nct rule out the use of a hotline. And4) if it does use a hotline, it

may tape the conversations and may transcribe them, as necessary and

appropriate, and may inform the licensee of these.

7
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1.3 Comment

One commenter notes that exigent circumstances can arise after the
publication of a Commission notice offering a normal public comment
period on a proposed determination. It requests that in these circum-
stances the firal rule should make clear that an expedited schecule
would be established for receiving public comments and issuing the

amendment.

Pesgonse

The Commission agrees that emergency situations and exigent
circumstances could arise during the normal comment period. If this
were to occur, as noted in the notices it now issues, it will expeditq:fl'

Z:EEﬂfhe extent it EEE:;E;;processing of the amendment requ;};;Ff the

request and the exigency or emergency are connected. As explained

A jssue an appropriate order

above, 'the Commissicon may 11329
under 10 C.F.R. Part if there is an imminent danger to the public u—”’//,

health or safety.

Retroactivity

<
Comants sty A
; p
One commenter reguests (and another-wewse agreg& thaE,\

§ 2.105(a)(8)(i) -- which explains how NRC m

make an amendment

immediately effective -- to that NPC will not
IO
provide notices of proposed acti oqﬂamendment requests—ad received

-

before May 6, 1962 (the effective date of the intg j final rule), shas




LoBOl Dot I e s e Ttdenabiones [t sugcests that V
the Commission should publish instead notices of issuance of amendments
pursuant te § 2.106.
Another commenter suggests expedited treatment for amendment
requests received before May 6, 1983, when these relate to refueling

outages scheduled by licensees before that date.

Qesgonse

The Commission has noticed amendment requests it received

before May 6, 1983, m’% its proposed determinations. "/

Notice and Consultation Procedures

1.1 Comments

One commenter proposes the following changes endorsed by another
commenter) to the notice procedures to shorten the comment pericd and
to clarify the method of publication:

Poutine, minor amendments should be published in the wonthly
Federal Register compilation only and a ten-day comment period
accorded. There should be no individual Federal Register notice
in routine cases. An individual notice should be published in the
Federa] Register for requests that are not routine, such as for
instance, steam generator modifications or reracking. These
requests could also be published in the monthly compilation, but
the comment period should run from the date of the individual
notice. As is the case for routine amendments, we prcpose a
ten-day comment period. In exigent circumstances, which could
encompass either routine or non-routine requests, we propose that
notice be published individually in the Federal Register and that
a reascnable comment period be accorded taking into account the
facts of the particular case.
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The commenter argues that expedited notice procedures would
satisfy the statutory requirements, would eliminate a large source of
delay, and would bem by the courts, since expedited P
procedures are the appropriate solution when notice and hearing are
statutorily required but time is of the essence.

Two commenters are also concerned about the potential for delay
in the new notice procecures, Meques?:*hat the rule l/
indicate the normal time NRC needs to process routine and emergency

applications.

Pesponse wﬁ

m’?ﬁe interim final rulea\
to publish individual or periodic FEDERAL REGISTER notices, or a
combination of both.&mﬁterim final rules that the
periodic notices would be published at least every 30 days, leaving

M the option of more frequent publication if appropriate. Though —
it agrees that minor routine amendments could be published in its
periodic notice and that non-routine amendments could be published in
individual notices, it does not want to establish by rule any particular
mede of publication.
The Commission does not agree that a 10-day comment period should

be the norm. It believes that its system, which normally allows for
30-days public comment, is more in keeping with the intent of the

legislation, which provided for a reasonable opportunity for public
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comment, except in emergency situations where there is no time provided
for public comment and in exigent circumstances where there is less
than 30 days provided.

Section 50.91(a)(6) has been clarified to indicate that the comment
period on any notice begins on the date of that notice. If there is an
initia) individual notice and a later periodic notice, the comment period
begins with the first notice. “‘

Finally, the Commission does not agree that it should prescribejﬁ! ‘/
normal timaﬂfor processing routine and emercency requests. Its staff "//
will process all requests as quickly as it can. The Commission hereby
directs the staff to handle requests promptly and efficiently to insure

+hat the staff is not the cause for a licensee's emercency or exigency

recuest.

1.2 Comments

One commenter argues that the consultation procedures created by
the interim final rules do not meet Congress' intent because they leave
i /yélto a State to decide whether it wants to consu1t‘g;a!5’;n the b”’/,
licensee's amercdment request and NRC's proposed determination. It seeks
"formal, active consultation” (before NRC makes its proposed determina-
tion and publishes 2 FEDERAL REGISTER notice) through the "“scheduling
of formal discussions between the State and the NRC on the proposed
determinaticon, with the foregoing of such only upon written waiver of

the State." Addi:ieaa&&y\JLtafeeks incorporation of the State's

comments in the FEDERAL REGISTER rotice t ‘7\ th an explanatior of

how NRC resolved these. Finally, it requests that NRC always teiephone
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State officials before issuing an amendment, rather than merely
"attempting" to telephone them asj!?i'states, the rule provides.
Another commenter is satisfied with the notice and consultaticn
procedures, stating that "the regulations give the State no mcre
authority in regulating the operation of the reactor then it had in the
past, but they serve notice on the reactor operator that the State is

an interested party in all nuclear operations within the State."”

Pesponse
The Coltisiiibeiaies=that-tpes State consultation procedures are

well within Congress' intent. These procedures allow @ State to take
on as active a rcle %consuh '&th NRC on
are;
every amendment reques:‘ “"“33 so. On the other hard, if it wants
to corserve its resources and consult only on amendment requests it
considers important, it may do that as well. The system of formal
consultation envisaged by the first commenter is contrary to the intent
of Congress, as discussed in Section III(B) below.

Finally, § 50.91(b)(3) of the interim final rule clearly states
that before NRC issues the amendment, it will telephone the appcinted
State official in which the licersee's facility is located for the
purpose of consultation. The Commission believes that this last step
is needed to ensure that the State indeed is aware of the amendment
request and does not wish to be consulted about it. The ruie has been

changed in minor ways to clarify these points.
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Notices in Emergency Situations or Exigent Circumstances

Comment

One commenter recommends that the Commission clarify that it
intends to issue a "post notice" under § 2.106 rather than a “prior
notice" under § 2.105 when it has determined that there is an emergency
situation or exigent circumstances and that an amendment involves no
significant hazards consideration. The commenter suggests Sl 11
ot A
§ 2.105{a)(4)(ii) ewe=wends "it will provide notice Qf oppcrtunity for
s w
a hearing pursuant to § 2.106" showldubimdolobedaiinthe words "instead >
of publishing a notice of propesed action pursuant to this section, it

will publish a notice of issuance pursuant to § 2.10§' Sheuld.bbm. v

e .

Respaonse

The Commission has not accepted the latter part of the commenter's
request. In an emergency situation involving no significant hazards
consideration, tne Commission will publish a rotice of issuance of the
amendment under § 2,106. The licensee or any other person with the
requisite interest may recuest a hearing pursuant to this notice. Thus,
implicit in § 2.106 is the notion that a notice of issuance provides
notice of opportunity for a hearing. Them§ 2.108 mak;\this L/
notion explicit. Finally, contrary to the commenter's assertion, the
Commission does provide prior rather than post notice in exigent

circumstences.
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Procecdures to Reduce the Number of Amendments

Comment

One commenter suggests that many of the routine matters which
require amendments should not be subject to the license amendment
process. It argues that greater use should be made of § 50.59
(involving changes, tests and experiments without prior Commissicn
approval, where these do not involve an unreviewed safety question or
a technical specification incorporated in a license) for changes
involvina routine matters by not placing such changes into the technical
specifications and thereby avoiding the need to issue license amend-
ments. Two commenters also gererally endorse the Commission's proposed
rule (published on March 3C, 1982 in 47 FR 13369) that would recuce
the volume of technical specifications now part of an operating license,

thereby reducing the need to request license amendments.

Resgcnse

The staff is working on a final versicn of the proposed rule
noted above. The proposed rule would introduce a two-tier system of
license specificatiuons: technical specifications and supplemertal
specifications. Only the former would be made directly a part of the
operating license and would require prior NRC approval &and an amendment;
supplemental specifications would be made a condition of the license,
as is the Final Safety Analvsis Report, but could be changed by the
licensee within certain bounds and under prescribed conditions using a

process similar to chances made uncder § 50.59.
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L. License Fees

Comment

One commenter argues that licensees should nct be assessed

additional fees to finance activities involving{determinaticrsjabout no

significant hazards consideratiopi\(fvt states that .i-a-;recenk
AAQM FR 52454, November 22, 1ﬂprcposed to amend the existing

regulations governing payment of fees associatec with, among ota

-

things, the processing of license amendment requests. é-ﬂn firal rule:

i May 21, ! Ii}n 49 FR 21”03))“"he key element of the

nroposecd changes related to assessment of fees based upon actual NRC

resources expended, rather than upon:\'fixed fee for variot !cTasses of ‘/

amendments. The commenter eeea—am—ba—meteLr:tf) if the Part 170 changes

are issued as proposed, after May 6, 1983--the effective date of the

irterim final rules--NRC resources expended as prart of the notice and

State consultation process would be financed by the requesting licensee.
m licensees would not be the identifiable recvrer‘ts of /

benefits resulting from this more involved process ﬁ-e-uehr/\’ icensees v

cshould not be assessed fees for}pfexpensis resultino from the public

notice, State consultation, and other WMM&CNM-

W}Ml\vt argues that the 1eo7smws tory
behind Public Law 97-415 mhat licensees are not the prime

beneficiaries of this new license amendment process.

Response leeﬂ@l T Rom ‘/9/{6 MW)(ATTACH&D)
A

The Commissior believes tf

€ dn benefit from the two

interim final rules and will benef his final rule. At a minimum,
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normally their license agendment requests i11 be granted before a

hearing is held, if a fina eterminatigh of no significant hazards
consideration has been made an ring is requested. This can
eliminate risk and delay. More,' ortantly, the public's and the
State's roles in the amendmen_y');:roce are clarified, which indirectly
but identifiably benefits yfl;ensees. d, finally, the licersing

process is stabﬂizedj/great benefit to \icensees.

Regionalization

Comment

One commenter recommends ”“i? before NRC's headguarters transfersk l/
autherity to the Regions to process "routine" amendme 1ts,za c'ear

. /
understanding "se—meaened=among the licensee, the Region and NRC's
\
headquarters about the ground rules”for what would, constitute "routine"
P

versus "complex" amendments and‘\for the ways’\the amendments weculd be -

processed from the times they are requested, through notice and State

consultation, to their grant or denial.

Resgonse

The Ccmmission agrees. For the time being, though, and perhaps

in the future, NRC's headquarters will retain authority to process

amendment requestswermmations abowt no significant /

hazards considerationﬂ. ener NRC Authorization Act for
N & s rer
Fiscal Years 1984 and 1985 (Pub. L. 98-553, October 1984).
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N. Exemption Requests

Comment

One commenter is concerned that NRC might automatically consider
exemption requests as license amendments. [t believes that exemption
requests need not automatically be considered license amendments,
even though NRC has occasiorally elected to notice such requests in
the FEDERAL REGISTEP or has assigned license amendment numbers to the

issuing documents.

PESEOHSE

The Commission does not automatically consider exemption requests
as license amendments. Most are not amendments. If an exemption to
the regulations for a particular facility alsc entails or recuires an
amendment to the facility license, the amendment would be processed as
a license amendment under the "Sholly" requlations and the reauirements
of the reculations could not be avoided simply because an exemption

is also involved.

II1. PPRESENT PRACTICE, AND MODIFICATIONS UNDER THE FINAL RULE

A. Notice for Public Comment and for Oppcrtunity for 2 Hearing

In the two interim final rules, the Commission d.sidod-ﬁo-adopsﬂfhe notice

orocedures and criteria contemplated by the Tegislaticon wish-iospoet—to™

gm’ficant hazards consideration’! In addition it




consideration. M.uew § 50.91 permits the Commission to make an /
N A b

amendment immediately effective in advance of the Wﬁg and completion of
m“ML‘M .

any requwred hearmg where a—has.m no significant hazdrds con-

s1derat10n n-'nwelnd- Thus, § 50.91 builds upon amended § 2.105, providing

details for the system of FEDERAL REGISTER rct1ces For instance, exceptions

are made for emergency situations, %or not1cef ﬁ“pportun ty for

a hearing and for public commen )w assuming no swgmﬁcc;r.t
hazards considerations ewe=tmredved. [n sum, this system added a "notice for
public commen*" under § 50.91 to the former svstem of "notice of proposed

action” under § 2.105 and "notice of issuance" under § 2.1C6.

Under this new system, the Commission requires an applicant requesting an

amencment to its operatina license (1) to provide its careful appraisal on

th significant hazardls:: using the standards in § 50.92 (and whatever

examples are applicable), ard (2) if it involves the emergency or exigency

provisions, to address the features on which the Commission must make its
- ' . G «

findings. (Both points u-l-b-xdiscussed ¥ The staff has freocuently

stated to applicants that the Commission wants a "reasoned aralysis" frem

an 2pplicant. An insufficient or sloppy appraisal! will be returned to the

applicant with a recuest to do a more carefu'! enalysis. Where an applica-

tion has been returned for such reasons, i.e., because of the applicant's

negligence, the applicant cannot use the exigency or emergency provisions

of the rule for any subsequent application for the same amendment.

When the staff receives the amendment request, &s described below, it

decides whether there is an emergency situation or exigent circumstances.

Elpassb romp 10
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If there is no emergency, it makes a preliminary decis{:nj;z;44ed-a "proposed u/’
determinat;ggaz:;aout whether the amendment involves no significant hazards
considerations, rmally, this is done before completion of the safety v
ana]ysisql:hhv-Mevﬂuationy In the proposed determinaticn, it

might accept the applicant's appraisal in whole or in part or it might reject

the applicant's appraisal but, nonetheless, reach the same ccnclusion. With
respect to the proposed determination, the staff views the term "considera-

tions" in the dictionary sense, that is, as a sorting of factors as to which

it has to make that determiration. In this sorting, the three standards are

used as benchmarks and, if applicable, the examples may be used as cuidelines.

Amendment requests <het=were received before May €, 1983 (the effective date bf"”—'

of the interim final rules%g’:;ve been processed in the same way, except that "

licensees have not been required to prcvide their appraisals.

At this stage, if the staff decides that no significant hazards consideration

is involved, it can issue an individual FEDERAL REGISTER notice or list this
amendment in its periodic publication in the FEDERAL REGISTER. This periodic
publication lists not only amendment requests seeedveds=sor which the /
Commission is publishing notice under § 2.105, it also provides a reascnable
oppertunity for public comment by listing this and all amendment requests

received since the las. such periodic notice, and, like an individual notice,

{a) providing a description of the amerdment and of the facility involved,

(b) notina the proposed no significant hazards consideration determination,
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(c) soliciting public comment on the determinatiors which have not been .-1.,’
previously noticed, and (d) providing for a 30-day comment pemcd.ﬂfhe
following table, footnotes, and other explanatory material list and explain
the Commission's monthly FEDERAL REGISTER notices (FRM) between May 6, 1983
and September 30, 1985 on determinations about no significant hazards con-
ciderations (NSHC). The final rule clarifies aireSoedpmie thatd';‘ an
individual notice has been published, the periodic pubiication does not

extend the deadline date for filing comments or providing an opportunity

for a hearirg.ggso",(d(z}' ol
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"SHOLLY"™ STATISTICS

y . :
May 6, 1983 through | Bi-weekly H'h’ﬂ Individual FRN Individual FRN
September 30, 1985 Proposed NSHC Proposed NSH( | SH( Totals
| : !
4th FY 8F Total 4th FY 85 Total 4th FY & Total 4th FY
PERIOD COVERED Sept. Qtr. to to Sept. Otr. to to ept. Qtr. to te Sept. Qtr.
1985 FY 85 datq date 1985 FY 85 date date ! ]198°f FY 85 date date 1985 FY 8¢

Comment period:
30 days 87 Vi s ¥ opq 2155 j f 47 249 { { 10 { & 0 017
Less than 30 day:

Short FRN - 0 0 9 22 N N

Press Release > 0 ]

Public comments
receijved 0 U U | 0 0 3 11 0 0 0 N 0 (

Requests for

hearing 1 0 ] ] 4 0 0 0 9 0 0 - ) ( 1

AREPEIMERES 15SIY = TORBY . ncnvomvmessss eastsnsansensesonscerssenessss R P e 8. 228
L1300 0 IS BUEIER . onnesonsosrantstnn bihesse atiasssenstsie s BBk S £ v /6 213
(2) Less than 30 days or NO NOTICE . ...uuuerunsenesnsenneenannconasnne sansonsncsnnanaennens 6 15
(3) Herring requested but final NSHC determination made (50.91(a)(8), ..o ivnenensueennnus 0 0
(4) Proposed NSHC; hearing requested; hearing completed and amendment issued.

No final NSHC determination was made because hearinag was completed before
DRROEE: TS I %0 h 6 s anes CANCEER e SRR ST TRl 55 S5 TS B S S B oe b e E s e nts e ts s ( (

-

have not been noticed, either ip be-wfekly FRN or individually through
/Inc]ud(;‘, items which have been pPMep#red and approved for publication in
“in concurrence, and items for which additional information is needed from

The next bﬂ-wp&]y‘
licensee. ) S———

FOOTNOTES: See pages 72 and 73 i€ an item included above is footnoted.
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2. Commonwealth Edison Company (CEC), LaSalle County Station, Units 1

ané 2, application for amendment dated May 25, 1984, to change the TS in
Table 3.3.2-2 tu increase the main steam line tunnel inlet air to outlet air
temperature difference for the trip setpoint 12°F from greater than or equal
to 24°F to greater than or equal to 36°F. The allowable value increased
12°F to 42°F. These changes were proposed to prevent an urintentional full
isolation of all main steam lines causing reactor shutdown with no steam
present. CEC requested action as soon as possible because of the new steam
turrel temperatures which were being obtained from cperational startup of
Unit 2. CEC explained that the change was needed as soon as possible to
prevent spurious trips from causing full steam line isolations and reactor

shut downs.

3. Commonwealth Edison Company, LaSalle County Station, Unit 2, application
for amendment dated July 31, 1984, to vacate Amendment No. 3 and reinstate
License Condition 2.C(7) which required installation of instrumentation that
would automatically shut down the reactor (in the startup and refueling
modes only) in the event of low control rod drive pump discharge pressure.
Condition 2.C(7) was to have been satisfied before completion of the startup
test program., Amendment No. 3 indicated installation of the instrumentation
to comply with License Condition 2.C(7) and provided the necessary TS to
assure proper operation of the new scram capability and deletion of the
license condition. Hcwever, the licensee found that, while testing the
modification, spurious scrams occurred, indicating that with the existing

tr.n setpoints the modification could not yet be declared fully operable,



pending identification and correction of the cause of the scrams. Thus, the
license condition had to be reinstated to provide the time necessary to

assure the operability of the instrumentation.

4. Georgia Power Company, et al., Edwin I. Hatch Nuclear Plant, Unit No. 2,
application for amendment dated Aucust 27, 1984, supplemented September 20,
1984, requested the revision of the overcurrent trip setpoints for four
circuit breakers listed in the TS Table 3.8.2.6-1 "Primary Containment
Penetration Conductor Overcurrent Protective Devices." The licensee
recuested an exigent circumstances amendment because of its late recognition
that the TS change was necessary in order to provide the new overcurrent

trip setpoints. The NRC staff issued a proposed determination that, though
the plant could be started up and operated without this change, extended
operation without it was undesirable because it requires deenergizing the

main steam line drain valve motor.

Press Release and Federal Fegister Notice (short notice)

1. Pennsylvania Power and Light Company, Susquehanna Steam Electric
Station, Unit 1, application for amendment dated October 20, 1983, as
medified November 7, 1983, to change the TS table to modify the start time
sequence of *wo emergency service water pumps from 53 and 57 seconds to 44
and 48 seconds, respectively, to support two-unit operation and prevent
potential concurrent starts of the residua! heat removael or core spray pumps

with the emergency service water pumps. The exigent circumstances resulted



from extending the shutdown of Unit 1 following the tie-in outage for Unit 2

and delaying the fuel Toad of Unit 2 if the proposed change were not acted

upon in a timely manner.

Paid Public Announcement (only)

Tolede Edison Company, et al., Davis-Besse Nuclear Power Station, Unit No. 1,
application for amendment dated December 3, 1984, to modify TS section 1.6
which provides the definition of OPERABLE-OPERABILITY, to provide that, from
the effective date of the amendment until Mode 1 is entered for Cycle 5 only,
operability of the auxiliary feedwater system will be determined without
consideration of the status of the startup feedwater system. The licensee
satisfactory explained the circumstances requiring prompt action on the
application because the startup feedwater pump would be needed on a one-time
basis to perform the zero power physics tests in Mode 2 during plant startup.
While the plant could be startecd up and operated at low power without the
chance, initial startup from a refueling outage without the change was
undesirable because it could extend or prevent performance of required
zero-power core physics testing and could result in unnecessary challences

to the plant's safety system.
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While it is awaitina public comment, the staff proceeds with the safety

abro
analysis, Eﬁm he Comission‘\exp lained in the interim fina?j
ol NSHC _
rules tha the substance of the public comen*s’\could be 1itigated b
A T Lwmdantr
in a hearing, when one is held, neither-a’-t-’\nor its Licensing Boards or 61
Presiding Officers would entertain hearing recuests on the NRC staff's

. bstantive fincings with respect to these comments. It noted that this
is in keeping with the legislation which states that public comment cannot

.gommwssion has n':odw‘fied - ! 67

‘T
delay the effective date of an ame..dment.]EbeA

§ 50.58(b)(6) to state that only it on its own initiative may review the

i M A B inne]

gfter the public comment period, the Commission reviews the comments, if any, m

considers the safety analysis, and makes its decision on the amendment

request. If it decides that nc significant hazards consideration is involved,

‘-‘Ar"ev publish an individual "notice of issuance" under & 2,106 or, normally, v
Wﬁ—‘“ncu ce, of issuance in its system of periodic FEDERAL REGISTER /
rouce:,-and'thu; cl Jseslhe public record. As the Commission explained

“4

m tke nterim final rules, it does not normally make and pub- “
lish a "final de"errrwratwon" on no significant hazards ccnswdera ’on e

Ga M((

S UCLdebeterminetion—te-needed™=ONTy 1T G I ; . -
bedacides to make the amendment immediately effectivejw ;

Maring,amm In this regard, the staff need

not respond tc comments if a hearing has not been requested.
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If it receives a hearing request curing the comment period and the staff has
decided that no significant hazards consideration is involved, it prepares

a "fine] determination” on that issue which considers the reouest and the
public comments, makes the necessary safety and public health findings, and
proceeds to issue the amencment. The hearing recuect is treated the same way

as in previous Commission practice, that is, by providing any requisite

hearing after the amendmen* has been issued. As explained,
legislation permits the Commission to make an amendment immediately effecti,\w

anotwithstanding the pendency before it of a request for a hearing, fmem—eny

,;z?vance of the holdina and completion of any required hearir whe'gﬁe has

(determined that ng significant hazards consideration 1s involved,
So.sc
ouestion about the staff's substantive determinations on the issue of - &(B‘ 6),

significant versus no significant hazards consideratwor[hat may be raised

in any hearm‘g}or, the amendment]|does not stay the effective date of the l‘”( ’ -
amendment. M nlg

“lt
The procedures just described have been the usual way of handling license o, t‘q
amendments under the interim final rules because most of these amendments
do not involve (1) emergency situaticns,/ (2) exigent circumstances, or -
(3) entail a determinatior that a significant hazards consideration is
involved. As discussed below,&these three cases and othev;\m

could arise, Showars

-~
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’(Eeturning to the initial receipt of an application, i€ the staff were to
receive an amendment request and then determine that a iignjficart hazards
consideration is involved, it would handle this request by'\issuing an indi-

vidual notice ofzro osed acg?providing an opportunity for a prior hearing
‘&‘“"“"‘ )

under § 2.105, and,Aas appropriate, notifying the public ofgthe final disposi-

tio?f the amendment by noting its issuance or denial in an individual
FEDERAL PEGISTER notice. As expla‘ned above, even if the amendment request
were to involve an emergency situation and if it were determined that a
significant hazards consideration were involved, the Commission would be
required to issue a notice providing an opportunity for a pri‘o‘: hearing. If 5
the Commission were to determine, however, that ther&%ubh'c health or safetyl

it could issue an appropriate order under 10 C.F.K.

g bt ol V) '
Part 2, as«explainedﬂw and as,\elso discussed below. w
Another unusual caseﬂrise: the staff may receivM an -
A

amendment recuest and finc an emergency situation, where failure to act
in a timely way would result in derating or shutdown of a nuclear power
plant. In this case, also discussed,g-am in connection with State consul- —
tation, it may proceed to issue the license amendment, if it determines,
among other things, that no significant hazards consideration is involved.
In this circumstance, the staff might not necessarily be able to provide
prior notice=des opportunity for a hearinc or %prior notice for il
e <o
public comment; though it has not dore th1s/(o-“‘..-it could provide notice
=

in an individual notice of 1ssuancel¢anﬁmm an

2./0¢

‘ . y
cpportunity for a hearing after the amendment is issueﬁfor,(” ?{been he
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case thus far, it cculd provide periodic not1ce (the Commission's periodic
4¢¢Ls

FEDERAL REGISTER notice system notes'}je action o e amendment reguest
P Repsamll, G B
ssuance)

anderovvdes an opportunity for a hearing after "A“ )

. in cornection

with emergency reguests, %hat it expects its licensees to apply for license
L

|
amendments in a timely fasm%:h- explair hat it will decline to

dispense with notice and comment on the nc signiticart hazards consideration
determinatioqﬂf?; it determines that the applicant has failed to make a

timely application for the amendment because of negligence or in order to
create the emergency so as to take advantage of the emergency provision.
Wherever an emergency situation is involved, the Commission expects the
applicant tc explain to it13:rdikba occurred and why the applicant could not

avoid it; the Commission will assess the applicant's reasons for failure to

file an applicaticn sufficiently in advance of that event.

An emergency situation might also occur during the normal 30-day comment
period. Dlepending upon the type of emergency (safety-related versus
emergency situation in the "Sholly" sense -- see Section II(F)(1.1) abcve),
the Commission would act under the system described above.
N“,"t‘u&~v~udlh~dll "/,/
Ancther unusual casg~p+ght-§o-0het the Commission receives an amendment
request and finds an exigent circumstance, that is, a situation other than an
emergency where swift action is necessary. The legislation, auoted above,
states that the Commission should estav:ish criteria which "take inte account

the exigency of the need for the amenament.” The Conference Feport, quoted
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above, points cut that "the conference egreement preserves for the Commission
substantial flexibility to tailor the notice and comment procedures to the
exigency of the need for the license amendment" ard that "the conferees expect
the content, placement, and timing of the notice to be reascnably calculated
to allow residents of the area surrounding the facility an adequate opportunity

to formulate and submit reasoned comments."”

In the interim final rules, the Commission stated <-be=bedbed that extraordinary
cases may arise, short of an emergency, where a licensee and the Commission

must act quickly and where time does not permit the Commission to publish a

e
FEDERAL REGISTER notice solicitinc public comment or to prcvide’\30 days /

ordinarily allowed for public comment. As noted in the response to public
comments on the two interig final rules, the Commissicn gave 3S exar'ples two

iy, &mwwu

circurrstances:an&dng-a net benefit to safety. (See additicnal exampYes at
11(6)(1.1).) WM’M% a reactor shut-
down for a shert tlmeAns to add some componan; clearly more re‘wble than
one presently installed 'W the hcensee 'X'C use
2 different method of testing some system and that metho Mbet*er

A

than one provided fer in its technical specifications. In either case,_the

licensee may‘\ » to request an amendment, an if the staff determines,

areng other things, that no significant hazards consideration is involved
ogidA A

it may wish to grant the request before the licensee Mplant&p and

Nthe opportunity to improve the plant, éset@iles

/

-
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The Commissicn ncted in the interim final rules that in circumstances such

the _two just described, it may use media other than the FEDERAL REGISTE

Ut maq et bk g
example, a local newspaper published near the Ticensee's fac1‘.1t)d‘wide‘.y read
A - W

by the residents in the area surrounding the facilit o inform the public of

ated that in these instances, ﬁn-*
Comidgsm A

frmmeeederr will provide the public a reasonable cpportunity to comment on the

preposed, no sigm‘fi‘c’g‘t hazards determination. It also stated thatﬂ%ensure

. ]

a toll-free hotline. allowing the public to telephone their comments to NRC

cr the amendment request.

This method of prior notice for public comment is in additicn to any

I does not affect the

time available to exercise the opportunity to recuest a hearing, though
—a'{!ag provgae that opportunity only after the amendment has been issued,

when the Commission has determined that no significant hazards consideration

Amdividual notice of hearingy

is involved.

The Commission has modified s1ightly the procedure discussed above. In
emergency situations the staff does not aave time to issue a notice. In
exigent circumstances, the sta“-bts-x-act swiftly but has some time to issue /
a notic . ‘liiy @ FEDERAL PEGISTER notice requestino
) ) /
public comment within Sese=twer 30 days, but no less than two weeks. The ol ‘.!

Commission, of course, needs the cooperation of a licensee to make the system

work and to act quickly. If NRC is put in a situation where it cannot issue
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a FEDERAL REGISTER notice for at least two weeks public comment, it will

issue a media notice. It may consult with the licensee on a propesed

release and the geographical area of its coverage and, as recessary and
appropriate, may inform it of the State's and the pub!ic'i comments., If a

system of mailgrams or overnight express is workable:EEELmay use that as "”’
opposed to a hctline; however, it has not ruled out the use of a hotline.

If it does use a hotline, it may tape the conversations and may transcribe

them, as necessary and appropriate, and may inform the licensee of these.

As with its provisions on emergency situations, the Commission explained in
the interim final rules that it would use these procedures sparingly and that
it wants to ah-:s't}re that its licensees will not W’\these /
procedures. It stated that it will use criteria similar to the ones it uses
with respect to emergency situations to decide whether it will shorten the
comment period and change the type of notice normally provided. It alsc
stated in cornection with requests indicating exigent circumstar.es that it
expects its licensees to apply for license amendments in a timely fashion.

It will not change its normal notice and public comment practices where it
determines that the licensee has failed to use its best efforts to make a
timely application for the amendment because of negligence or in order to
create the exigent circumstances so as to take advartage of the exigency I
provision. Whenever a licensee wants to use this provision, it ho’-t.uﬂy
explain to the staff the reason for the exigency and why the licensee cannot

avoid it; the staff will assess the licensee's reasons for failure to file
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and timing delays for the Commission and for licensees requesting amendmen®s.
Licensees can recduce these delays under the procedures by providing to the
Commission their timely and carefully prepared appraisals on the issue of
significant hazards, and the staff can further reduce delay by processing

requests expeditiously.

B. State Cersultation

ks noted above, Public Law 97-415 requires the Commission te consult with
the State in which the facility involved is located and to promulgate regu-
lations which prescribe procedures for such consultation on a determinaticn
that an amendment to an operating license involves no significant hazards
consideration. The Conference Report, cited earlier, stated that the
conferees expect that the procedures for State consultation woula include
the following elements:

(1) The State would be notified of a licensee's request
for an amencdment;

(2) The State would be advised of the NRC's evaluation of
the amendment requect;

(3' The NRC's proposed determination on whether the license
amerdment involves no siorificant hazards consideration would
be discussed with the State and the NRC's reasons for making
that determinatior would be expleined to the State;

(4) The NRC would Tisten to and consider any comments
provided by the State official designated to consult with
the NRC; and

(5) The MRC would make a gocd faith attempt to consult
with the State prior to issuing the license amendment.



an application sufficiently in advance of its proposed action or for its

inability to take the action at some later time.

The staff could also receive an amendment request with respect to which

it finds that it is in the public interest to offer an opportunity for a
prior hearing. In this case, it would use its present individual notice
procedure tc allow for hearing requests. Whether or not a hearing is held,
it would notify the public about the final disposition of the amendment in

an individual FEDERAL REGISTFP notice of issuance or denial,

It should also be re-emphasized that these procedures normally orly apply to
ey Mm&:ﬁkﬁ( /
1icen5f,\ ons. The staff may, under existing §§ 2.202(f) and 2.204,
make a determination that the public health, safety, or interest requires
it to order the licensee to act without prior notice for pubiic comment or
opportunity for a hearing. In this case, the staff would follow its presert
procedure anc publish an individual notice of issuance in the FEDERAL

REGISTER and provideLZ)((an opportunity for a hearing on the order. _,/”"

The new systSi has changed only the Commission's roticing practice{i:;o-hus- R

——net-ciQO-Oﬁ’{ts hearing practices. The Commission explained in the two
interim firal rules that it has attempted to provide noticing procedures
that are administratively simple, involve the least cost, do not entail
undue delay, and allow a reasonable opportunity for publ!ic comment; never-

theless, it is clear that they are burdensome and involve resource impacts
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At the same time, however, the procedures for State consultation
would not:

(1) Give the State a right to veto the proposed NRC
determination;

(2) Give the State a right to a hearing on the NRC
determination before the amendment becomes effective;

(3) Give the State the right to insist upon a postponement
of the NRC determination or issuance of the amendment; or

(4) Alter present provisions of law that reserve to the
NRC exclusive responsibility for setting and enforcing
radiological health and safety requirements for nuclear
power plants.

In requirina the NRC to exercise good faith in consulting with a
State in determining whether a license amendment involves no
significant hazards consideration, the conferees recognize that

a very limited number of truly exceptional cases may arise when
the NRC, despite its good faith efforts, cannot contact a responsi-
ble State official for purposes of prior consultation. Inability
to consult with a responsible State official following gocd faith
attempts should not prevent the NRC from making effective a
license amendment involving no significart hazards consideration,
if the NRC deems it necessary to avoid the shut-down or derating
cf a power plant. Conf. Rep. No. 97-884, 97th Cong., 2d Sess.,
at 39 (1982).

The law and its legislative history were quite specific. Accordingly,

the Commission adopted the elements described in the Conference Report
quoted above in those cases where it makes a proposed determination on no
sigrificant hazards consideration. The Commission has decided to retain
this procedure. Normally, the State consultation procedures works as
follows. To make the State consultation process simpler and speedier, under
the interim final rules the Commission has required an applicant requesting

an amendment to send a copy of its appraisal on the question of no significant

hazards to the State in which the facility involved is located. (The NRC
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compiled a list of State officic]ls who were designated to consult with it on
amendment recuests involving no significant hazards considerations; it made
this 1ist available to all its licensees with facilities covered by § 50.21(b)

or § 50.22 or with testing facilities.)

The staff sends its FEDERAL REGISTEP notice, cr some other notice in the

case of exigent circumstances, contairing its proposed determination to

the State official designated to consult with it together with a request

to that person to contact the Commission if there is any disagreement or

concern about its proposed determination. If it does not hear from the

State in a timely manner, it conoadevg,&hat the State has no interest in its
deterwination;zs:JF.this regard, the staff made available to the designated ,/”’

State otficials a list of its Project Managers and other personnel whom it

has designated to consult with these officig e final rule has been

( of the amendmen* request and that it is really not interested,|the Commission

clarified to point out tpat to insure that the State is awar

will make a reasonzble effort to telephone the appropriate State cfficial

before it issues the amendment.

In an emergency situation, the staff does its best to consult with the
State befor it makes a final determination about no significant hazards

consideration before it issues an amendment.

Finally, in light of the legislative history, though the staff gives

careful consideration to the comments provided to it by the affected State



Paperwork Reduction Act Statement

This final rule amends ofcrmation collection requirements subject to tre

Paperwork Feductior Act of 1980 (244 U.S.C. 3501 et séq.). These require-

ments were approved _y the Office of Management and Rudget uncer approval

number 2150-0011.

Reculatory Flexibility Certificaticn

In accordance with the Regulatory Flexibility Act of 1380 (Act),

§ U.S.C. 605(b), the Commission certifies that this rule cues not have 2
significant economic impact on a substantiel number of small entities. This
rule affects orly the licensing and oreration of nuciear power plants and
testing facilities. The ccmpanies that own these plants dc rot fall within
the scope of the definition of "small entities" set forth in the Act

or in the Smal! Business Size Standards set out in regulaticons issued Dy the
¢rall Business Administration at 13 CFR Part 121. Consequently, this rule

does not fall within the purview 0f the Act.

List of Subiects in 10 C.F.R, Parts 2 and 50,

Part 2

Administrative practice and procedure, Antitrust, Byprocduct material,
Classified information, Environmental protection, Muclear materials,
Nuclear power plants and reactors, Penalty, Sex discriminaticn,

Source raterial, Special nuclear material, Yaste treatment anc disposal,




y >
— —— e e e

hecoavse the €inal
ru(e mposes ne bW‘JQn:
on licensees be o»\d ﬁoi(

lMpO';Cd 67 +he H\\LQNM ("*QI
rvie

R s aasaand

A




Part 50

Antitrust, Classified informetion, Fire prevention, Incorporation by
reference, Intergovernmental relaticrs, Nuclear power plants and
reactors, Penalty, Radiation protection, Reactor siting criterie,

Reporting and recordkeeping requirements.

Pursuant tc the Atomic Energv Act of 1954, as amended, the Erergy Reorgariza-
tien Act of 1974, as amended, and secticns 552 and 583 of Title 5 of the
United States Code, notice is hereby given that the following amencments to

10 C.F.R. Parts 2 and 50 are published as a document subject tc coudification.

PART 2 -- RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read as 7ollows:

AUTHORITY: Secs. 161, 181, 68 Stat. 948, 953, ac¢ amendea (42 U.S.C. 2201,
2231); sec. 191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C. 2241);
sec. 201, 88 Stat. 1742, as amended (42 U.S.C. 5841); £ U.S.C. 552.

Sectiun 2,101 also fssued under secs. 52, €2, 63, 8], 1C3, 104, 108,

€€ Stat, 930, 932, 933, 935, 936, 937, 928, as amended (42 U.S.C. 2073,
2092, 2092, 2111, 2133, 2134, 2135); sec. 102, Pub, L. 91-190, €3 Stat.
853, &s amended (42 U,S5.C, 4332); sec. 301, 88 Stat. 1248 (42 U.S.C.
5871, Sections 2,102, 2,103, 2,104, 2,1C5, 2.72] also issued under
secs. 102, 1C3, 1C4, 105, 183, 189, 6& Stat, 926, 937, 938, ©54, 955 as
avendad (42 U,S.C. 2132, 2133, 2134, 2135, 2233, 2239). Section 2,105
aleo issued uncer Pub. L. 97-415, 96 Stat, 2073 (42 U.S.C. 2239).
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Sections 2.200-2.2C6 also issued under secs. 186, 234, 68 Stat, 955, 83
Stat. 444, as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246

(42 U.S.C. 5846). Sections 2.600-2.€06 also issued under sec. 102,

Pub. L. 91-190, 83 Stat. 853, as amenced (42 U.S.C. 4332). Sections 2.7CCe,
2.719 aiso issued under 5.U.5.C. 554. Sections 2.754, 2,760, 2.770 also
jssuec under 5 U.S.C. 557. Sections 2.79C also issued under sec. 102, 68
Stat. 936, as amended (42 U.S.C 2133) an¢ 5 U.S.C. 582, Sections 2.800

and 2.308 also issued under 5 U.S.C. 553, Section 2.809 also issued uncer 5
U.S.C. 553 and sec. 29, Pub. L. B85-256, 71 Stat. §79, as amerced. (42
U.S.C. 2039). Appendix A also issued unaer sec, 6, Pub, L. 91-580, 84 Stat.
1473 (42 U.S.C. 2135),

2. In § 2,105, paragrapns (a)(2), [sheeugh-tadéli-are-redesiqrated-as
BaPAsraphs-Lasrat-tRraYaR-tattsg-a-Ren-paragraph-taycey-ts-addedy-and

redessgnated-parasraph](a)(6), anc (d)(2) are revised to rcad as follows:”

§ 2.105 Notice of proposed action,

{a\, * * *

(4) An amendment to an operating license for a facility licensed under
§ 50,21(8) or § 50.22 of this chapter or for a testing facility, as foilows:

‘1) 1f the Commission determines under & 50,52 of this chapter that
the amendment involves ro sionificant hazarcs consideretion, though it will
grovide notice of oppertunity for a rearing pursuant to thic cection, it nay

make the amencment imrediately effective arc grant a nearing thereafter; or

* Additions are unierlined; deleticns are in brackets and scered throuyf.



(i1) If the Commission determines under § 50.58 and § 50.91 of this

chapter that an emergency situation exists or that exigent [sitwatien]

circumstances exist[s) and that the amendment involves no significant hazards

considerations, it will provide notice of opportunity for a hearing pursuant
to § 2.106 (if a hearing is requested, it will be held after issuance of the

amendment) ;

* * * »* *

(6) An amendment to a license specified in paragraph (a)(5) of this
section, or an amendment to a construction authorization granted in
proceecdings on an application for such a license, when such an amendment
would authorize actions which may significantly affect the health and safety

of the public; or

(d) * * *

{1\’ * * *

‘2) Any person whose interest may be affected by the proceeding may

file a recuest for a hearing or 2 petition for leave to intervene if a

hearing has already been requested.

§§ 2.300-2.309 [Removed]

3. Subpart C (§% 2.300-2.309) is removed.
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PART 50 -- DOMESTIC LICENSING OF
PROCUCTION AND UTILIZATION FACILITTES

4. The authority citation for Part 50 is revised to read as follows:

AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 189, 68 Stat. 936, 937, 948,
§53, 954, 95%, 956, as amended, sec. 234, 83 Stat. 1244, as amended

(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239, 2282); secs. 201, 202,
206, 88 Stat. 1242, 1242, 1246, as amended (42 U.S.C. 5841, 5842, 5846),

unless otherwise noted.

Section 50.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat. 2951 (42
U.S.C. 5851). Sections 50.58, 50.91 and 50.92 also issued under Pub.

L. 67-415, 96 Stat. 2073 (42 U.S.C. 2239). Section 50.78 also issued
unde-~ sec, 122, 68 Stat. 939 (42 U.S.C, 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat, 954, as amended (42 U.S.C. 2234), Sections
50,100-50.102 also issued under sec. 186, 6€ Stat. 955 (42 U.S.C 2236).

For the purposes of sec. 223, 68 Stat. 958, as amended (42 U.S.C. 2273),

§§ 50.10(a), (b), and (c), 50.44, 50.46, 50.48, 50.5¢, and 50.80(a) are issued
under sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b)); §§ 50.10(b) and
(¢) and 50.54 are issued under sec. 1611, 68 Stat. 949, as amended (42 U.S.C.
2201(1)); and §§ 50.55(e), 50.59(b), 50.70, 50.71, 50.72, 50.73 and £0.78 are
issued under sec. 1610, 68 Stat. 950, as amended (42 U.S.C. 2201(0)).
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license, the Commission may hold a hearing after at least 30-days' notice
and publication once in the FEDERAL REGISTER, or, in the absence of a
request therefor by any person whose interest may be affected, may issue an
operating license or an amendment to a construction permit or operating
license without a hearinc, upon 30-days' notice and publication once in the
FEDERAL REGISTER of its intent to do so.

(3) If the Commission finds, in an emergency situation, as defined
in § 50.91, that no significant hazards consideration is presented by an
application for an amendment to an operating licerse, it may dispense with
public notice and comment and may issue the amencment. [f the Commissior
finds that exigent circumstances exist, as described in § 50,91, it may
reduce the period provided for public notice and comment,

(4) Both in an emergency situaticn and in the case of exigent
circumstances, the Commission will provide 30 days nctice of opportunity
for @ hearing, thcugh this notice may be published after issuance of the
amencment if the Commission determines that no significant hazards
considerations are involved.

(5) The Commission will use the standards in § 50.92 to determine
whether a sigrificant hazards consicderation is presented by an amendment to
an operating license for a facility of the type described in § 50.21(b) or
§ 50.22, or which is a testing facility, and may make the amendment immedi-
ately effective, notwithstanding the pendency before it of a request for a
hearing from any person, in advance of the holding and completion of any
required hearing, where it has determined that no significant hazards

consideration is involved.
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Irability to consult with a responsible State official following good faith

attempts will not prevent the Commission from making effective a license

amendment involving no significant hazards consideration.

{8) The Commission will make a good faith attempt tc consult with the
State before it issues a license amendment involving no significant hazards
consideration. If, however, it does not have time to use its normal consul-
tation procedures because of an emergency situation, it will attempt to
telephone the appropriate State official. Inability tc consult with a
responsible State official following good faith attempts will not prevent
the Commission from making effective a license amendment involving no
sionificant hazards consideration, if the Commission deems it necessary in

an emergency situation. [te-aveid-a-shutdewn-er-deratings]

(5) After the Commission issues the requested amendment, it will send
a copy of its [#imal] determination to the State.

[c¢) Caveats about State consultation,

(1) The State consultation procedures in paragraph (b) of this section do
not give the State a right:

(i) To veto the Commission's proposed or final determination;

(ii) To a hearing on the Jdeterminaticn before the amendment becomes
effective; or

(iii) To insist upon a postponement of the determination cr upon issuance
of the amendment.

(2) [New-de] These procedures do not alter present provisions of law

that reserve to the Commission exclusive responsibility for setting and
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enforcing radiological health and safety requirements for nuclear power

plants.

8. Section [68:93-is-redesiqrated-as-8] 50,92 [and-vevised] is revised

to read as follows:

§ 50.92 Issuance of amendment.

(a) 1In determining whether an amendment to a license or construction
permit will be issued to the applicant, the Commission will be guided by the
considerations which govern the issuance of initial licenses or construction
permits to the extent applicable and appropriate. If the application involves
the material alteration of a licensed facility, a construction permit will
be issued [prier-te] before the issuance of the amendment to the license. If
the amendment involves a significart hazards consideration, the Commission will
give notice of its proposed action (1) pursuant to § 2.105 of this chapter
before acting thereon and [FThe-netice-wili-be-issued] (2) as soon as practicable
after the application has been docketed.

(b) The Commission will be particularly sensitive to a license amend-
meat request that involves irreversible consequences (such as ore that
permits a significant increase in the amount of effluents or radiation
emitted by a nuclear power plant).

(¢c) The Commission may make a final determination, pursuant to the
procedures in § 50.91, that a proposed amendment to an operating license

for a facility licensed under § 50.21(b) or § 50.22 or for a testing
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facility involves no significant hazards considerations, if operation of
the facility in accordance with the proposed amendment would not:
(1) Involve a significant increase in the probability or consequences
of an accident previously evaluated; or
(2) Create the pcssibility of a new or different kind cf accident
from any accident previously evaluated; or

(3) Involve a significant reduction in a margin of safety.
Dated 2t Washington, D.C. this day of , 1985,

Fcr the Nuclear Reculatory Commission,

Samuel J. Chilk,
Secretary for the Commission.
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UNITED STATES REFER TO: M860123C

NUCLEAR REGULATORY COMMISSION ACTION - GCunningham
WASHINGTON, D.C. 20555 Cys: Stello
Roe
January 30, 1986 Re hm
Sniezek
VORCRETARY Denton
P TDorian
Kerr, SP
Grimsley
MEMORANDUM FOR: Victor Stello, Jr. Philips
Acting Executive Director for Operations Besaw
i ot Shelton
FROM: Li;Samuel J. Chilk, Secretary
SUBJECT: STAFF REQUIREMENTS - AFFIRMATION/NISCUSSION

AND VOTE, 3:30 P.M., THURSDAY, JANUARY 23,
1986, COMMISSIONERS' CONFERENCE RCOM, D.C,
OFFICE (OPEN TO PUBLIC ATTENDANCE)

I. SECY-85-209A - Final Requlations on No Significant Hazards
Consideration (The "Sholly Amendment")

The Commission by a 4-1 vote approved final regulations imple-
menting the Sholly Amendment providing for requested operating
license amendments involving no significant hazards consid-
erations before the conduct of any hearing.

Commissioner Asselstine disapproved the final rule and provided
separate views (attached) to be published with the Federal
Register Notice.

The Commission also agreed that the Federal Register notice
should be modified in accordance with points 2, 3, and 4 of the
January 9, 1986 OGC memo (attached).

You should revise the Federal Register Notice as noted, review
it for any necessary editorial corrections and return it for
signature and publication.

(EDO) (SECY Suspense: 2/24/86)

The Commission also agreed *hat if the staff believes legis-
lation changes to Section 18%a of the Atomic Energy Act are
needed a recommendation should be made to the Commission.

Attachments:
As stated

cc: Chairman Palladino
Commissioner Roberts :::iﬂl.?%:_#—‘
Commissioner Asselstine ' i s
Commissioner Bernthal
Commissioner Zech
Commission Staff Offices
PDR - Advance
DCS - 016 Phillips

—griene Tty 862479

*pf

.....



SEPARATE VIEWS OF COMMISSIONER ASSELSTINE

I do not approve the Commission's final regulations implementing the
"Sholly Amendment." I have two major concerns about the rule.

First, I believe that Congress did not intend that the Sholly provision
be used to approve license amendments to allow the expansion of spent
fuel storage, whether by reracking or by other means, prior to the
completion of any requested hearing. I set out my reasons for this
belief in my separate views on the interim final rule so I will not
repeat them here. See, 48 FR 14864,

Second, the statement of considerations does not clearly describe the
nature of the staff's determination of whether there are "significant
hazards considerations." Failure to clarify this issue in the interim
final rule led to much consternation when the Commission considered the
repair of the TMI-1 steam generators. The Commission should clearly
state that the determinaticn should be whether the proposed amendment
presents any new or unreviewed safety issues for consideration; the
issue is not whether the staff thinks that ultimately it will be able to
cog?}ude that the amendment will present no additional risk to the
public.
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i January 9, 1986
MEMORANDUM FOR: Chairman Palladino

Commissioner Roberts
Commissioner Asselstine
Commissioner Bernthal
Commissioner Zech

FROM: mbg\ﬂ\bw\ Martin G. Malsch

SUBJECT:

Deputy General Counsel

COMMENTS ON THE STAFF'S PROPOSED
FINAL SHOLLY REGULATIONS (SECY-85-209A)

We offer the following five brief comments on the proposed final rule

package:

1)

2)

Contact:
Michael B. Blume, OGC
x41433

The staff paper suggests proposed changes to Atomic Energy
Act section 18%a. SECY-85-209A at 3-4. The language
appears to be a good start toward alleviating some of the
problems which the NRC staff seems to have encountered in
administering the amendment notice requirements.

However, the Commission should weigh carefully the need for
legislation in this area. Since any proposed legislation
could easily have the appearance of decreasing opportuni-
ties for public participation in nuclear licensing, the
legislative package will need to make a fairly strong case
that the statute is imposing unnecessary burdens on the
agency and licensees. If the Commission approves the
staff's approach, we will work with staff to refine the
language and to develop as strong a legislative package as
possible.

One commenter objected to the imposition of additional fees
to finance activities involving no significant hazards
determinations, asserting that licensees wouldn't be the
identifiable or even primary beneficiaries of these
activities. 1Id. at 64-5. We suggest the response which
follows as a replacement for staff's:

It is clear that the issuance of a license
amendment is a "special benefit" for the licensee,
and that the Commission is therefore authorized to
impose a fee to recover the cost to the agency of
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3)

4)

conferring that benefit, Mississippi Power &
Light Co. v. Nuclear Requlatory Commission, 601
F.ga 223, 227 (5th Cir. 1979). The notice and
consultation process established in the present
rulemaking, together with all other aspects of the
no significant hazards consideration deter-
mination, reflects statutory requirements that
must be met in the issuance of a license
amendment. Accordingly, the NRC resources
expended in this part of the amendment proceedings
are costs necessarily incurred by the agency on
behalf of the licensee. Thus the Commission may
include these costs in its fee for issuing the
amendment.

While the Commission believes that the public as
well as the licensee will benefit from this
clarification and improvement in the amendment
process, the "special benefit" of receiving a
particular license amendment pertains to the
licensee alone, and the Commission may therefore
assess the full cost of providing it. Mississippi
Power & Light, supra, at 230,

We do not believe that staff's analysis regirding the
application of the backfit rule (id. at 91) is in accord
with that rule. We would delete staff's analysis and
replace it with the simple statement that because the final
rule imposes no requirements on licensees beyond those
which were already imposed in the Interim Final Rule, the
final rule is not a backfit and no backfit analysis is
required.

Staff's addition of a provision intended to preclude
adjudicatory board litigation of the staff's no significant
hazards determinations is worthwhile. See § 50.58(b) (6),
id. at 99. However, *he language should be clarified, as
follows:

No petition or other request for review of or
hearing on a Director's significant hazards
consideration determination will be entertained by
the Commission. The director's determination is
final, subject only to the Commission's
discretion, on its own initiative, to review the
staff's determination.
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5) The rulemaking notice should be reviewed before publication
to eliminate grammatical errors and poor word usage.

cc: EDO
ELD
OPE
SECY



