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BY MESSENGER

Benjamin H. Vogler, Esg.

Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission

One White Flint North

11555 Rockville Pike

Rockville, MD 20852

Re: Alabama Power Company
Joseph M. Farley Nuclear Plant, Units 1 and 2

Docket Nos. 50-348A, 50-364A

Dear M:. Vogler:

Introduction

This responds to the April 29, 1988 letter from counsel
for Alabama Electric Cooperative, Inc. ("AEC") which objects to
the proposal submitted by Alabama Power Company ("APCO") to the
NRC on January 25, 1988, a proposal which at long last would
resolve the issue of the terms of APCO's offer of sale of an

ownership interest in Plant Farley.
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That proposal would provide for AEC to become an owner
of Plant Farley with the same benefits and risks as APCO. The
benefits include the low cost of Farley capacity and energy. The
risks include the unlikely but potentially enormous COSts that
could arise in the event a catastrophe or some other unforeseen
circumstance renders Plant Farley an economic liability rather
than an asset. The subordinated guarantees proposed by APCO
provide a relatively modest form of assurance that AEC will not
leave APCO stuck with AEC's share of those costs, and reflect the
culmination of a negotiating process that has gone on for many
years.

AEC's response is to condemn the proposal
categorically; accuse the NRC's enforcement staff of being APCO's
"unwitting tool"; charge that any provisions which assure that
AEC will honor its ownership obligations in the future are
contrary to "antitrust policy"; and propose that, at most, AEC
should only have to provide a Letter of Credit for five percent
of its gross investment in the plant, a patently inadeguate
amount. AEC thus would swecp aside all of the past history of
this case, including the last four years of negotiations which
have led to the settlement proposal, and re-negotiate and re-
litigate the issues. The time has come toO resolve this matter,

not to begin the process all over again. 1/

1/ As APCO has pointed out in previous submissions, AEC has
every incentive to prolong this matter. Currently, there
are alternative power sources available to AEC that are less

(footnote continued)



NEwMAN & HoLTZINGER, P. (

H. Vogler, Esq
1988

The antitrust policy issues in this case were decided
by the Appeal Board which imposed License Conditions decreeing
that APCO must be paid its "total costs;" including all costs of
ownership, in any purchase of a share of Plant Farley.

Eleventh uit affirmed on the basis that APCO would
;uired in any way to subsidize participation in Plan
issue here is whether it is unreasonable
which assure, as the License Conditions
that APCO will be paid for AEC's share of total costs.
letter once again confirms that it is unwilling to
the osts if th ownsid isks of Plant

-~

|

™

O
O
or

]

o > T'O™MoOOoOnmO:
. W

cr 0

O

=

£
o
MO 0
o 20s ¢

QO 0

in the 1990s this
to the

cr 0 oy
et pte
>~

DWLer O
O ot

T M
"m
-
-

1
MO <
-

|

o o
W

w

3
~

Q

ry

LS R

) | »
Q. v

L
O -
o

|
Q.

ndamentally

¢ Under antitru
no firm is entitl ) shar h be efits of a
ive activity wi i less it also shar
nomic risks Berkey Phot¢ n V. Vas’*a" Kc;;i
3 F.24 263, 281 gee also Olympia
nt ion Teleg n;“gg., 97
Mor e’ver, nder the
rs are regar ded as one

v, Associ
(footnot

) O =

¥

O
N X
Q.

.
oD O

"
t
-
0
e

37
r
14
..l

Kjo o>
o
b3

!

Q. -

fe7) m'v‘;(jr*'o'rj T r4
*+ |

3 .
TN

P

0D <
bt A
b e

so Pte

v
’
4
o .
N T




NEwMAN & HoLTZINGER, P C.

Rather than address its unwillingness to provide any
reasonable assurance that it will honor its commitment toO pay
these costs, AEC seeks refuge in the Notice of Violation as if

he Notice nehow controlled the Staff's action now
Commission gu 1 Of to the contrary. APCO'

accepted by t! RC would settle the matters raised

and result in th . f this proceeding. AEC would

have ide whether to purchase an interest 1in Farley

to prolong these proceedin
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P

tive's payments under a power supply contract are operating
expenses, which take priority over the rights of unsecured
creditors, e.g., guarantee holders.
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reference as Appendix A. On

that execution of the guarantees woul

the distribution cooperatives.

Obviously, both of these claims cannot be valid.
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Laal

Thus, the arguments made EC, and which

basis for the concerns expressed in etters attach
letters, ultimately lack substance. The plain fact is that
wholesale power contracts between distribution coo
generation and transmission ("G&T") cooper atives have proven
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guarantees. 11/ Mr. Kovich provided valuation testimony in the
bankruptcy proceedings concerning Wabash Valley. He stated that
his approach was to evaluate Wabash Valley as if he were
determining its value to a private investor, and indicated that
the value of Wabash Valley would be dependent upon the extent to
which the investor could rely on the distribution members. He
stressed that before providing a disclosure statement to
potential investors:

1 would ask Wabash, reguest Wabash strenu-

ously to go back and try to have those

contracts either reaffirmed or guaranteea by

its members, to .o something to bind those

distribution members even more tightly to

Wabash than is currently evidenced by the

contracts that exist. (Appendix D at 25.)
Thus, AEC's own witnesses, when testifying objectively, have
indicated that a party relying on a cooperative association
for financial obligations in today's world needs "to do
something" to obtain the guarantees of the distribution members.
Significantly, nowhere in AEC's Letter and various attachments is
it disputed that, without such guarantees, APCO may be such with
AEC's share of Farley costs.

Under the applicable License Conditions, APCO is
entitled to reasonable contractual provisions to assure that the

Farley obligations undertaken by AEC, a thinly-capitalized

corporate shell acting for the benefit of its member distribution

11,/ The pertinent portions of Mr. Kovich's testimony are
submitted herewith as Appendix D.
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cooperatives, will actually bn performed. The heavily

subordinated guarantees described in the settlement proposal, and

as clarified above, clearly meet this criterion. 12/

111, AEC's Letter of Credit Proposal

For the last four years AEC has adamantly refused even
to sit at the bargaining table and discuss, much less negotiate
about, contractual provisions assuring APCO that it would not be
left holding the bag for AEC's share of Farley ownership costs in
the event thet circumstances render Farley an economic liabil ty.
In the face of this intransigence, APCO and the NRC staff in good
faith, and over a considerable period of time, have developed a
settlement ag: :ement which equitably resolves the matiers in the
Notice of Violation. The guarantee agreed upon provides APCO
with a relatively modest form of assurance that AEC will honor
its obligations both for better and for worse.

Now, at the eleventh hour, and more than three months
after it received APCO's proposal, AEC responds with a Letter of
Credit proposal that only confirms explicitly what its refusal to
negotiate for four years has already made clear -- AEC has no
intention of assuring APCO that AEC will pay its ownership costs
if the negative risks of Plant Farley ownership becomes a
reality. While no one today can quantify those risks with

precision, they are known to be of potentially enormous

12/ The Affidavits of Mr. Kron and Mr. Huneke provide
elaboration on APCO's need for the assurances the guarantees
provide. See Appendices B and C.
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magnitude, he Three Mile Island accident resulted in costs
which exceeded insurance coverages by over a billion dollars.
AEC's share of such a liability would be over $60 million.
proposal it provide a Letter of Credit for five percent of
its gross investmen i.e., approximately $5-6 million, is 8O

in light of the magnitude of thc potential
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anything is plain from AEC's Response, it is that

EC has no intention of ever accepting the risks of nuclear power

plant ownership and seeks to be bestowed only the benefits. The

make it clear that such an approach is

QJA. Boukni
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