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MEMORANDUM AND ORDER

On September 13, 1988, intervenors Suffolk County, the
State of New York, and the Town of Southampton (hereinafter,
"the Governments”) filed a motion asking us to appeoint a
licensing board with jurirdiction to hear issues raised in
connection with the June 1988 emergency planning exercise
conducted at the Shoreham nuclear power facility. The
Governments' motion is prompted by the NRC staff's motion,
filed September 9 with the so-called "OL-3" Licensing Board,
asking that Board to establish a schedule for the litigation
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of issues arising from the June 1988 exercise. The
Governments contend that we -- not the CL-3 Licensing Board
-=- have jurisdiction over all exercise issues by virtue of
the appeals now pending before us from Licensing ' vard
decisions relating tc the February 1986 emergency exercise
at Shoreham. See LBP-87-32, 26 NRC 479 (1987); LBP-88-2, 27
NRC 85 (1988).1 Consequently, they believe it is necesuary
that we order the Chairman of the Atomic Safety and
Licensing Board Panel to convene a licensing board to hear
issues concerning the latest exercise. Further, they assert
that such board should preferably consist of the members of
the so-~called "OL-5" Licensing Board, which rendered the
exercise decisions now before us on appeal, because of the
similarity in the issues likely to be raised.

Both applicant Long Island Lijhting Company (LILCO) and
the NRC staff believe that the 7“L-3 Licensing Board n~w has
sole jurisdiction over issues relating to the June 1988
exercise, and each questicrs our authority even to consider
the Governments' motion. LILCO and the staff therefore urge
us to dismiss or deny the Governments' motion.

At the outset, we assert our "inherent right (indeed.

the duty) to determine in the first instance the bounds of

: Today we issued ALAB-900, 28 NRC ___, in which we

affirmed the Licensing Board's ultimate conclusion in
LBP-87-32,







27 (1987) (once a licensing board issues its decision
disposing of an issue and appeals are filed, appeal board
has jurisdiction over new matters raised in connection with
such issue)., As explained below, we believe that it is more
logical, as well as consistent with our case law, to follow
the latter approach -- i.e,, to define the issue involved
here broadly, as LILCO's compliance with the agency's
pre-license exercise requirement, Thus, we conclude that we
have jurisdiction to act in the first inscance with respect
to new issues raised as a consequence of the 1988 exercise.
The Commission's Rules of Practice provide little or no
aid in resolving this thorny problem, For, they do not
explicitly authorize or adaress the real source of our
dilemma =- the disposition of different issues at different
times in the same operating license proceeding by multiple
licensing boards, through the issuance of several "partial
initial decisions" (rather than one "initial decision®).

See, ©.g., 10 C.P.R., §§ 2.717, 2.760,°

Nonetheless, due to
the enormous size, complexity, and duration of NRC
proceedings, these practices have become essential to

effective case management,

2 For construction permit proceedings, the Rules
specifically authorize separate hearings and partial initial
decisions on particular issues, 10 C.F,R, § 2.76la.



This segmented approach to adjudication has spawned
some case law to aid our analysis. Similar jurisdictional
issues often arise when a party {..es a motion to reopen the
record on an issue that is still at some stage of litigation
in the adjudicatory process. We have held that, where
"finality has attached to some but not all issues, appeal
board jurisdiction to entertain new matters is dependent
upon the existence of a 'reasonable nexus' between those
matters and the issues remaining before the (appeal] board."
Virginia Electric and Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), ALAB-551, 9 NRC 704, 707 (1979).
"Reasonable nexus" in this context means "'a rational and
direct link' == not a total identity or commonality of

issues." Louisiana Power & Light Co. (Waterford Steam

Elactric Station, Unit 3), ALAB-797, 21 NRC 6, 8 (1985). We
have also stressed a practical, common sense approach to the
resolution of such jurisdictional problems, taking into

account "efficiency in the disposition of the matter at hand
and fairness to the parties." 1d., at 9 (citing Philadelphia

Electric Co. (Limerick Generating Station, Units 1 and 2),

ALAB=-726, 17 NRC 755 (1983)).

Applying the reasoning of those cases to the matter now
before us supports our conclusion that the issue should be
broadly defined as LILCO's compliance with the pre-license
exercise requirement of Appendix E to 10 C.F.R. Part 50, and

that jurisdiction over any new matters raised by the parties



in this regard lies with us, ratner than the Licensing
Board. That Board completed its consideration of the 1986
exercise with the issuance of LBP-88-2, and the appeal from
that decision is pending before us. The parties now seek to
establish the schedule for the litigation of any issues
relating to the 1988 exercise, which is intended to serve
the same regulatory purpose as the earlier exercise found
deficient by the Licensing Board. The reasonable nexus
between any new exercise issues and those now under
appellate review is self-evident. Indeed, the parties have
acknowledged as much., Several months ago, when we sggested
dismissal of the 1986 exercise appeals as moot, all parties
urged us not to take such action, arguing that we should
resolve the essentially legal issues raised in those appeals
because they were likely to reappear in the next round of

exercise litigation. See ALAB-900, supra note 1, 28 NRC at

(slip orinion at 6-9).3

Having thus determined that jurisdiction over any new
exercise-related issues more properly lies with us, we also
decide that the best course is to remand such new issues toO

the Licensing Board for disposition as expeditiously as

’ Although LILCO now strongly asserts that only the
OL-3 Licensing Board has jurisdiction over 1988 exercise
issues, earlier this year it urged the OL-5 Licensing Board
to retain jurisdiction over any such issues, should they
later arise, See LBP=-88-7, 27 NRC 289, 290 (1988).



possible, consistent with fairness to all the parties. See

4 The Governments'

CLI-86-11, 23 NRC 577, 582 (1986).
motion, however, additionally asks that we direct the
Chairman of the Licensing Board Panel to designate
specifically the members of the OL-5 Licensing Board to
preside over the litigation relating to the 1988 exercise.
The appointment of individual Licensing Board members
to a particular proceeding is beyond the scope of our
authority and is committed to the discretion of the
Commission or the Chairman of the Licensing Board Panel.
See 10 C.F.R, §§ 1.15, 2,704, 2,721, 2.785., Thus, absent
Commission action, the Licensing Board Panel Chairman is
free to sstablish and reconstitute licensing boards with
whichever individual Panel members he feels are appropriate,

subject to review only for an abuse of discretion, See

suffolk County and State of New York Motion to Rescind

Reconstitution of Board (sic: Long Island Lighting £o.]

(Shore'iam Nuclear Power Plant, Unit 1), LBP-86~37A, 24 NRC

726, 728-29 (1986).

¢ Even if the Licensing Board were to have jurisdiction
over these issues, it would not necessarily follow that we
lack the authority to decide the Governments' motion, The
Rules of Practice expressly empower the Commission to direct
the certification to it of any gquestion pending before a
Licensing Board, FSee 10 C.F.R, § 2,718(1). And that
authority has been exp.icitly delegated to us in 10 C.F.R,
§ 2.785(b) (1), GSee, e.3., Puerto Rico Electric Power

TFootnote continued)




The assignment of special docket numbers (e.g., OL-3,
OL-5) to different phases of this proceeding, however, 1is
not specifically prescribed by the ncommission's Rules of

Practice.s

Nevertheless, "[flor more effective docket
management,” the Licensing Board Panel Chairman previously
assigned the new OL-5 docket designation to that phase of
the Shoreham licensing proceeding instituted by the
Commission in CLI-86-11 =-- i.,e., the litigation of issues
arising from the 1986 exercise. 51 Fed. Reg. 27,296 (1986) .
With the anticipated new round of exercise litigation, this
need for effective case management continues. Given the
relationship of the 1986 and 1988 exercises (see supra pp.
5-6), we see no good reason to create any more confusion by
abandoning the OL-5 designation for the litigaticn of any
new exercise issues in this proceeding. Maintaining the
OL-5 designation for all exercise issues is alsc fully
consistent with the Licensing Board Panel Chairman's earlier
actions and requires no strained readings of his notices.

See, €.9., 51 Fed. Reg., 37,682 (1986) (OL-5 Board to preside

*"only in the proceedings related to the emergency planning

(Footnote Continued)
Authority (North Coast Nuclear Plant, Unit 1), ALAB-605, 132
NRC 153 51980).

’ Under 10 C.F.R, § 2,702, the Commission's Secretary
*maintain(s]® the official docket for each proceeding. See
also 10 C.F.R, § 1.25. Presumably, this could include
assignment of docket numbers,
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The Governments' Motion for Appointment of Licensing
Board with Jurisdiction to Hear Exercise Issues is granted

in part and denied in pact: proceedings in connection with

the 1988 emergency exercise at the Shoreham facility are
remanded for appropriate action to the Licensing Board in
Docket No. 50-322-0i=5, which may be reconstituted by the
Chairman of the Atomic Safety and Licensing Board Panel 1in
his discretion.

It is so ORDERED,

FOR THE APPEAI BOARD

. n cemaxker
Secretary to the
Appeal Panel

Dr. Johnson concurs in this decision but was not available
to review the opinion.



