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DECISION
Applicant Long Island Lighting Company (LILCO) has

appealed a December 1987 partial initial decision in which
the Licensing Board concluded that the scope of the February
13, 1986, exercise of the offsite emergency plan for the
Shoreham Nuclear Power Station was insufficient to comply
with the NRC's emergency planning requirements. See
LBP=87-32, 26 NRC 479. The NRC staff supports LILCO's
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appeal, and the intervenors Suffolk County, the State of New
York, and the Town of Southampton (hereinafter, "the
Governments") oppuse it. As explained below, we affirm the
Licensing Board's ultima.e conclusion that the exercise did
not satisfy certain regulatory requirements.

1.

The Commission's regulations require, prior to issuance
of an operating license for a nuclear power plant, a finding
of "reasonable assurance that adequate protective measures
can and will be taken in the event of a radiological
emergency." 10 C.F.R, § 50.47(a)(1) (1988). To determine
if such reascnable assurance exists, section 50.47(b) of
these regulations describes 16 standards that an acceptable
emergency plan must satisfy. Pertinent to the instant
appea! is section 50.47(b)(14), requiring "[(pleriodic
exercises . . . to evaluate major portions of emergency
responze capakilities . . . ." Appendix E to 16 C.F.R, Part
50 elaborates on this requirement. As part of the training
portion of an emergency plan, Appendix E, § 1V.F, requires
generally that emergency preparedness exercises

test the adequacy of timing and content of
implementing procedures and methods, test
emergency equipment and communications networks,
test the public notification system, and ensure
that emergency organization personnel are familiar
with their duties.

Section 1V.F goes on to specify, to a limited extent, the

requirements and timing of both onsite and offsite



exercises, beginning two years before license issuance and
continuing throughout the life of the plant. Of particular
relevance here is paragraph 1 of section IV.F:

1. A full participation exercise® which
tests as much of the licensee, State and local
emergency plans as is reasonably achievable
witnout mandatory public participation shall be
conducted for each site at which a power reactor
is located for whichk the first operating license
for that site is issued after July 13, 1982, This
exercise shall be conducted within two years
before the issuance of the first operating license
for full power (one authorizing operation above 5%
of rated power) of the first reactor and shall
include participation by each State and local
government within the plume exposure pathway EPZ
(emergency planning zone] and each State within
the ingestion exposure pathway EPZ. . . .

‘ "Full participation” when used in
conjunction with emergency preparedness exercises
for a particular site means appropriate offsite
local and Stute authorities and licensee personnel
physically and actively take part in testing their
integrated capability to adequately assess and
respond to an accident at a commercial nuclear
power piant. "Full participation" includes
testing the major observable portions of the
onsite and offsite emergency plans and
mobilization of State, local and licensee
personnel and other resources in sufficient
numbers to verify the capability to respond to the
accident scenario.

At one time, Commission regulations essentially
precluded consideration of the resuits of emergency

exercises in licensing proceedings. See 10 C.F.R.

§ 50.47(a)(2) (1983). 1In Union of Concerned Scientists V.



NRC, 735 F.2d 1437 (D.C. Cir. 1984), cert. denied, 469 U.S.
1132 (1985) (hereinafter, "UCS"), however, the court struck
down that rule, cencluding that it denied intervenors their
right under section 189(a) (1) of the Atomic Energy Act of
1954, as amended, 42 U.S.C. § 2239(a)(l), to a hearing on an
issue considered material to licensing. The Commission
thereafter amended its rules accordingly, and intervenors
may now litigate the results of "pre-license," or initial,
emergency exercises. See 50 Fed. Reg. 19,323 (1985).

On February 13, 1986, the Federal Emergency Management
Agency (FEMA) conducted a pre-license emergency preparedness
exercise at Shoreham pursuant to the NRC's request and in
conjunction with that of LILCO. Because the State of New
York and local governments oppose LILCO's license
application, there was no governmental offsite emerjency
response plan for FEMA to test, as is usually contemplated
in such an exercise. 1lnstead, FEMA evaluated an exercise
based on LILCO's own offsite plan, 48 luplemented by the
Local Emergency Response Organizatien (LZRO) -~ i.e., LILCO
employees and contractors working with support organizatiins

such as the American Red Cross, the U.S. Coast Guard, the

U.8., Department of Energy, and private firms."

! Various aspects of the LILCO offsite plan and the
utility's authority to implement it have been litigated
(Footnote Continued)




After the February 1986 exercise, the Governments
scught the Commission's advice on how to proceed with the
litigation of contentions concerning the exercise. The
Commission responded in CLI-86~11, 23 NRC 577 (1986).
Taking note of the court's UCS decision, the Commission
stated that any hearing would be restricted to the issue
whether "the exercise revealed any deficiencies which
preclude a finding of reasonable assurance that protective
measures can and will be taken, i.e., fundamental flaws in
the plan." 1d. at 581. The Commission also confirmed,
however, that the usual threshold for the admission of
contentions == a pleading requirement that the bases of each
contention be set forth with reasonable specifity -- was to

remain unchanged. Ibia. 8See 10 C.,F.R. § 2.714(b).

(Footnote Continued)

pefore the Licensing Eoard, Appeal. Board, Commission, and
state and federal courts since 1983. A number of issues
remain unrvesolved, and at present litigation before the
Licensing Becard continues. Pertinent to the Fabruary 1988
exercise is the Commigssion's ruling ir CL1-86-13, 24 NRC 22,
29 (1986), that it is obliged <o give consideration to an
offsite emecgency plan prepared by a utility without
governmental cooperation. In addition, the Commission
assumes that in an actual emergency, state and local
governments would make a "pest effort" response, relying on
the LILCO plan. Whetner such response would be adequate to
meet the Commission's "reasonable assurance” standard
remains to be determined in the pending litigation before
the Licensing Board., 1d. at 31. (The Commission codified
this view in its eme:gency planning regulations. See 10
C.F.R, § 50,47(c)(1); 10 C.F.R, Part 50, Appendix E, §
IV.F.6 (1988). The court recently upheld these regulations

‘n Massachusetts v. NRC, No. 8§7-2032 (lst Cir. September 6,
1988) .



The Governments subsequently tenaered, and the
Licensing Roard admitted, numerous contentions alleging
"fundamental flaws" in the emergency plan as revealed by the
exercise. See Prehearing Conference Order (October 3, 1986)
(unpublished) , as modified, LBP-86-38A, 24 NRC 819 (1986) .
Pertinent here are contentions EX-15 and EX-16, which
challenge the scope of the exercise itself for its failure
to test certain assertedly major portions of the emergency
plan, thereby demonstrating further fundamental flaws in the

plan and precluding the ultimate reasonable assurance

£1nd1nq.2 The Board held hearings on these issues in May

and June of 1987 and issued its decision the following

December.

By the time LILCO'e instant appeal from that decision
vas fuliy briefed, the two-year window for the pre-license
uxercise required by 10 C.F.R. Parc 50, Appendix E, § IV.F.]
(see supra p. ), was already closed. In any event, the
existence of other unresolved emergency planning iseuaes has

thus fur provented the issuance of » full-power operating

‘ Contentions EX~15 and EX~16 are too lengthy and
convoluted to reprint here verbatim., See Suffolk County,
State of New York, and Town of Southampton Memorandum
Transmitting Exercise Contentions (August 1, 1986),
Attachment at 16-31 (hereinafter, “"Governments'
Contentions”). The Board disposed of the remaining
*exercise" contentions in LBP-88-2, 27 NRC 85 (1988);
LILCO's appeal from that initial decision is pending.
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license for Shoreham, Hence, ancther emergency pre-

¢ In this

paredness exercise was conducted this past June.
circumstance (and in the absence of an exemption from the
Commission's requirement that an initial exercise be
conducted in the two years preceding issuance of a license),
the February 1986 exercise i1s apparently without
significance vis-a-vis license issuance, and LILCO's appeal
from the Board decision finding that exercise deficient is
technically moot. In an unpublished order issued June 27,
1988, we therefore sclicited the parties' views on whether
LILCO's appeal should be dismissed and the Licensing Board's
partial initial decision vacated. In a rare instance of
agreement, LILCO, the Governments, and the NRC staff each
urged us not to dismiss the appeal and to resolve the legal
issue¢ at hand.

There is no jurisdictional limitation or other
"insuperable barrier tc our vendition of an advisory cpinion

on issues which have been indisputably mooted by events

’ In addition, LILCO has recently negot ated an
agreement to sell the Shoreham facility to tne State of New
York, which would then decommission the facility. The
agreement, howaver, has nct yet been approved by the state
legislature, and, thus, Shorehar's future remains in doubt.

¢ In an unpublished memorandum issued May 25, 1988, we
disclosed cur tentative conclusions on this appeal so that
they could be taken into account, as appropriate, in the
June exercise.



occurring subsequent to licensing board decision." Northern
States Power Co. (Prairie Island Nuclear Gencrating Plant,
Units 1 and 2), ALAB-455, 7 NRC 41, 54 (1978), remanded on
other grounds sub nom. Minnesota v. NRC, 602 F.2d 412 (D.C.
Cir., 1979)., Where an issue is of "demonstrable recurring
importance, " an opinion that is essentially advisory in
nature is warranted. ALAB-743, 18 NRC 387, 390 n.4 (1983).
We believe that LILCO's appeal presents just such a
circumstance.

As noted above, the regulation here at issue, 10 C.F.R.
Part 50, Appendix E, § IV.F.l, requires a full participation
emergency preparedness exercise sometime during the two-year
period preceding full-power (i.e., operation above five
percent of rated power) licensing. Another such exercise
has already been conducted, and FEMA's evaluaticn was issued
recently. The history of this proceeding suggests that
litigation concerning that exercise wnuld not be urexpected.
And, as this proceeding has also demonstrated, the exercise
evaluation and the subsequent litigation of issues ar.sing

from the exercise is a time-consuming p!OC.ll.s Therefore,

3 In his dissent in , Judge MacKinnon expressed
concern that litigation relating to pre-license exercises --
especially including court review -- would lead to
substantial delays and costs. 735 F.2d at 1455 & n.6, At
the time of the decision, Commissiorn regulations
required the pre-license exercise to be conducted just one
year before license issuance. In 1987, the Commission
expanded this period to two years (see 52 Fed. Reg. 16,823

(Footnote Continued)




given that the matters raised by LILCO's appeal from
LBP-87-32 involve primarily issues of law and require the
first-time interpretation of certain Commission regulations

that will likely be invoked again in the near future (in

this case or th . "ving the Seabrook facility), we agree
with the partie ire is value in addressing those
matte . . re of obviating or at least expediting
their : ¢t
I1.
A. L. irst arques that the Licensing Board erred

in a’mitting contentions EX-15 and EX-16 for litigation. 1In
its view, these contenticns -- addressed to the scope of the
February 1986 emergency exercise ~-- exceed the limits of the
issues required to be litigated by the court's UCS decision
and, more important, those authorized to be litigated by the
Commission in CLI-86~11, As LILCO reads those de_.sions,
only the results of an exercise may be challenged in a
hearing and, then, solely to determine if those results
demonstrate a fundamental flaw in the plan itself; the
design or scope of the exercise may not be litigated to

determine if the exercise was fundamentally flawea. LILCO

(Footnote Continued)

(1987)) == which was barely adequate in this case to permit
completion ot the first level of administrative hearing.
Judge MacKinnon's prediction that litigation of pre-liicense
exercises would consume a substantial amount of time has
thus proven truer than he could have imagined.
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also contends that litigation of the exercise scope is
con*trary to the Memorandum of Understanding (MOU) between
FEMA and the NRC concerning their respective roles in
emergency planning (see 50 Fed. Reg. 15,485 (1985)), as well
as certain technical guidance documents of both agencies.
According to LILCO, FEMA is responsible for the design and
content of emergency exercises. By attacking the scope of
the FEMA-designed exercise conducted at Shoreham in February
1986, contentions EX-15 and EX-16 fail to accord FEMA's
judgment the substantial deference and presumption of
validity to which it is entitled. Moreover, the contentions
do not even claim that the exercise varied significantly
from the many others FEMA has conducted. Thus, as LILCO
seer it, the Licensing Board should never have purmitted the
litigation of any issue challenging the scope of t'e
FEMA~designed exercise.

woe disagree. To be sure, the Ccocmmission conticed the
igsues subject to litigation in this proceeding to
consideration of whether the results of the exercise
revealed any fundamental tlaws in the emergency plan.
CLI=86~11, 23 NRC at 581, At the time the Licensing Board
admitted contentions EX~15 and EX~16, FEMA (supported by
‘ LCC) sought our intericcutory review of the Board's
ruling, arguing (as LILCO does now) that CLi-86-11
forecloses any consideration of the scope of the exercise,

as determined by FEMA, In ALAB-861, 25 NRC 129 (1987), we
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denied FEMA's request because it did not meet either of our
standards for intermediate appellate review., In so ruling,
however, we explicitly rejected FEMA's interpretation of the
Commission's directive as to what issues could be litigated:

Such a reading of CLI~86~11 would effectively
confer upon FEMA and the NRC stafif, which jointly
decide the elements to be tested, the unreviewable
authority to determine that their sampling of
observalhle elements of the LILCO plan was
sufficient to satisfy Commission regulations.
¥hile FEMA's professional judgment as to what
elements should be tested at the pre-license stage
is entitled to substantial deference, the
Commission's regulaticns plainly accord interested
parties an opportunity to rebut FEMA's views on
questions concerning the “adequacy and
implementation capability" of the plan. See 10
C.F.R, 50,47 (a)(2). And the determination of
whether the LILCO plan, including the exercise,
satisfies the Commission's regulatory requirements
rests sguarely and exclusively in the hands of the
Commission.

1d. at 139 n.38,

In resurresting FEMA's failed argument, LILCO provides
us no cause to depart from our earlier reusoning and
conclusion. Indeed, the necessary, albeit imnlicit,
assumption in the Commission's CLI-86-11 criterion for an
admissible exercise contention 1s that the exercise itself
must be comprehensive enough to permit a meaningful test and
evaluation of the emergency plan to ascertain if that plan

is fundamentally tlawod.6 An intervenor must therefore be

- ———

¢ The FEMA/NRC MOU also recognizes the need for the
(Footnote Continued)
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allowed to challenge the scope of an exercise as too
limited. To hold otherwise would allow the unreviewable
scope of the exercise to dictate the outcome of the exercise
evaluation: i.e., an unduly limited exercise of only a
plan's strong points would obviously reveal no fundamental
flaws in the plan and, conversely, an unduly limited
exercise of solely a plan's weakest areas would doom the
outcome of the evaluativn to failure.

Further, the Commission's regulations themselves
provide the predicate for challenging the scope of a
pre-license emergency exercise. Section IV.F.l of
Appendix E to 10 O,F.R, Part 50 describes the proper scope
of a full participation pre-license exercise and, as such,
it imposes requlatory requirements. Assuming that the
general subjwct uf such requirements is not otherwise
expressly toreclosed from chalienge, an intervenor (through
the appropriate procedursl vehicle) can always raise issues
concerriny compliance with regulatory requirements. Here,
given that the ascessment of an emergency exercise is
material to a licensing decision and therefore may be

litigated (see UCS, 735 F.2d at 1442, 1445-46), the

(Footnote Continued)
exercise scenario to be broad enough in scope. See 50 Fed.
Reg., at 15,487 ("failure of a licensee to develop a scenario
(to be tested in the exercise] that adequately addresses
both onsite and cffsite considerations may result in NRC
taking enforcement actions").
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Governments cannot be denied the opportunity to challenge
LILCO's compliance with any of the Commission's regulations
concerning emergency exercises, including that addressed to
the scope of the exercise. The Licensing Board thus did not
err in admitting contentions EX-15 and EX-1l6.

B. Thn heart of LILCO's appeal is directed to the
Licensing Board's interpretation and application of the
primary regulaticn involved here. section IV.F.l of
Appendix E to 10 C.F.R, Part 50. The Bc rd began it
discussinn by noting that, under the terms of the regulation
itself, an injtial, or pre-license, exercise must meet
,¢. vain reguirements that subseguent biennial, or
post-license, exercises need not. It contrasts paragraphs 1
and 3 of section IV.F, percaining to pre-license and
post-license exercises, respectively. FParagraph | requires
a "full participation® exercise by applicant, state, and
local personnel (or, as in this case, LERO personnel
substituting for the governmental authorities) and a test ot
as much of the emergency plan as 1s reasonably achievable
#sithout mandatory public participacion, while paragraph 3
permits “partial perticipation” and makes no reference to
what might be "reasonably achievable" without mandatory
public participation. LBP-87-32, 26 NRC at 484-85.

pecause tr2 Commission's requirements for emergency
exnrcises have been amended several times since 1980,

hosever, the Board also considered the parties' arguments




retl
pPald -
"
L“[.‘

on t

8@
re
1lAal
il
ant
o L
1t E
tate
4B6

o
S ¢

y
L
mea
ts 1
S, (
ust
B
ra
-
’ n
tha
v €
el
}
4 ¢
1t
+ )
JNne
’ = 1
t -
el
4 ot
init

-
AW A
— 4

admin

.

-

e

*
De
$
Qi
i
3T
oYl «
L
P

ol

-

><

Tr
- ¢
L
im

P
-

a.ud
*
'8
8 Y
+

at

-

¢
ra
|
€
na
j&F. |
4 €

4V
£
a4
8¢
e
Y
I
el
re
e
r
i
Bt
s d
¢
4
- e
Xt
+
4
tl

e

{ \ddltional or s
eXerclse : 'he
nad, argued that s
enensive because
! preparedness
. 4
glte. ld., At 49
ent t the rule
regulred s pe :
"
il the Leal \
reed wit! i€
Y . 4
' ’ 2 “+
At pPre~iicenss .
LCense exer |
t Nslder the
3 the 1lnterpretat
participation f
N 8¢ tl0Tr
t be more mpl
LS8, A IOrtiorl
lrement wilil i
CeAe] 15¢
" ' ‘ tai
+ L
8 .

©o

14
tervening
I initlal
ere 18 N
r tne
A 2
nitia nd

L +

B * .
18€é8 must
F »
'
tle
t Meé
. [ - »
L AUSt
el | -1 tiha
exel ADE
- = :
M 5
& \
'



15

LILCO presses several complaints about the Licensing
Board's analysis and conclusion. First, in LILCO's view,
the Board interpreted section IV.F.l in isolation and
without reference to the ultimate "reasonable assurance"”
standard of 10 C.F.R, § 50.47(a) and all pertinent
regulatory history. Second, the Board violated the basic
tenets of statutory construction by failing to construe all
parts of the regulation at issue, specifically footnote 4.
Third, the Board erred in concluding that the 1984 amendment
to the exercise regulation added special, substantive
requirements for pre-license exercises. Fourth, the Board
failed to give adequate consideration to NRC and FEMA
guidance documents and appropriate deference to those
agencies' expertise and experience in conducting emergency
esercises.

We agree with LILCO to the extent that the Licensing
Board's analysis of the regulation here at issue does not
fully comport with basic principles ¢f statutory

construc:lon.. Our application of those principles,

’ We do not follow, however, LILCO's complaint that the
Board somehow failed to give adegquate attention to the
reasonable assurance standard of 10 C.,F.R, § 50.47(a). As
LILCO acknowledges, "reasonable assurance®” is the ultimate
finding the Commissicn must make in connection with the
overall emergency preparedness of a faciliiy. But this
standard is ot limited use in attempting to determine 1f a
given exercise satisfies the more specific (and thus

(Footnote Continued)
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however, does not lead us to the same ultimate conclusions
reached by LILCO concerning the interpretation of section
IV.F.1l.

As is the case with statutory construction,
interpretation of any regulation must begin with the
language and structure of the provision itself,
1A Sutherland, Statutory Construction § 31.06 (4th ed.
1984); Lewis v. United States, 445 U.S. 55, 60 (1980).
Further, the entirety of the provision must be given effect.
2A Sutherland, Statutory Construction § 46,06 (4th ed.
1984), Although administrative history and other available
guidance may be consulted for background information and the
resolution of ambiguities in a regulation's language, its
interpretation may not conflict with the plain meaning of
the wording used in that regulation. Abourezk v. Reagan,
785 F.24 1043, 1053 (D.C. Cir, 1986), aff'd, 108 §.Cc. 252
(1987); GUARD v. NRC, 753 F.2d 1144, 1146 (D.C. Cir. ‘wd)

(Footnote Continued)

controlling) requirements of ancther provision in the
regulations. The reasonable assurance criterion, however,
is of general significance in that it embocdies the basic
notion that pervades all of the Commission's emergency
planning requirements: the fundamentals of the emergency
plan are important, not the details or minor, ad hee

problems., See generally UCS, 735 F.2d at 1448§; ggtol%na
Power & Light Co. (Shearcon Harris Nuclear Power Fiant),
Cgi-gi-il, !* NRC 769, 775 n.8, 777 & n.10 (1986), aff'd sub
m. Eddleman v. NRC, 825 F.2d 46 (4th Cir. 1987). See alsc
ed. *oq. at 16,824,

AN RO R
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The regulation involved here, section IV.F.l of 10
C.F.R. Part 50, Appendix E, states that "full participation®
is required for the initial emergency exercise to be
conducted during the two-year period preceding license
issuance. The regulation immediately calls attention to the
definition of full participation found in footnote 4 -~
which is as much a part ¢f the regulation and entitled to

’ Among other

equal legal effect as if it were in the text,
things, a full participation exercise must test "the major
observable portions" of the onsite and offsite emergency
plans and mobilize "sufiicient numbers" of state, local, and
licensee/applicant personnel and other resources so as to
permit verification ¢f their "integrated capability" to
respond to the particular accident scenario being tostoﬂ.lo
A further gloss on the meaning of full participation is
added in the text: such an exnrcise should test "as much of
the licensee (applicant], State and local emergency plans as
is reasonably achievable without m ,datory public

participation."®

’ Thus, insofar as the Licensing Board found it
unnecessary to consider footnote 4 (see LEP-87-32, 26 NRC at
488-89), the Board erred.

10 This focus on the major portions of the plans (s

another indication of the Commiusion's concern with the
fundamentals of planning, rather than the details that can
be dealt with more easily, should problems develop. See

supra note 8.
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Tha principal ambiguity in this provisicn -- especially
inscfar as the scope of a pre-license exercise is concerned
«~ lies in determinina what the major observable portions of
the plans are. The planning standards in section 50.47, of
course, are the original scurce of this language, inasmuch
as they require exercises "to evaluate major portions of
emergency response capabilities." 10 C.F.R, € 50.47(b) (14).
The administrative history of section IV.F.l i. Appendix E,
however, is of modest assistance. The 1980 version of the
rule used the terminology "full-scale exercise”™ hut did not
define it. See 10 C.F.R. Part 50, Appendix E, § IV.F.1l
(1981); 45 Fed. Reg. 55,402, 55,405, 55,407, 55,408 (1980).
in 1984, “full-scale" became "full pes.ticipation" and
footnote 4, with its 1eference to the "major observable
portions of the plans," appeared for the first time, but
without explanation. See 10 C.F.R. Part 50, Appendix E,

§ IV.F.1 (1985); 49 Fed. Reg. 27,733 (1984).'' The source
of the particular language in footnote 4, however, appears

to be a 1982 petition for rulemaking filed by the National

i The lack of explanation about footnote 4 is
understandable because the primary focus of the 1984
rulemaking was not the content or scope of emergeacy
exercises. Rather, the main purpose of the amendment was to
change the frequency ot participation by state and local
governments in emergency preparedness exercises for
operating plants from once a year to once every (wo years.
See 49 Fed. Reg. 27,733-36. Compare LBP-87-32, 26 NRC at
488,
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Emergency Management Association (NEMA), a group of
directors of state emergency services programs. See 48 Fed.
Reg. 33,307 (1983); 47 Fed. Reg. 29,252 (1982). NEMA's
petition suggested a definition of "full participation” that
would include a "test [of] all major elements of the
integrated plans." 47 Fed. Reg., at 29,052 n.2 (emphasis
added). Two years later and without elaboration, the
Commission essentially adopted and expanded NEMA's full
participation language to its existing form in footnote 4.
49 Fed. Reg. at 27,736, 1In response to the issue of whether
there were adequate procecures to determine if "major
elements" are performed satisfactorily during an exercise,
however, the Commission concurred in the need for uniform
evaluation procedures and mentioned with seeming approval a
FEMA document titled "Procedural Pulicy on Radiological
Emergency Preparedness Plan Reviews, Exercise Observations
and Evaluations, and Interim Findings" (August 5, 1983)

(hereinafter, “"FEMA Ob;octxvc-').lz

1d. at 27,734,

LILCO contends that the FEMA Objec%ives include all the
major observable elements of an cffsite emergency plan, and
that therefore one zhould rely on that document in

interpreting section IV,F.l, But more significant to its

12 LILCO introduced this document into evidence in this
proceeding as Attachment F to its Exhibit 12,

B N e
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case here, LILCO claims that, pursuant to other NRC and FEMA
guidance documents, testing of these major observable
elements may be accomplished in several exercises over a
six-year period and need not all be included in the initial,
pre-license exercise, Specifically, LILCO relies on
NUREG-0654/FEMA-REP-1, Rev., 1, "Criteria for Preparation and
Evaluation of Radiological Emergency Response Plans and
Preparedness in Support of Nuclear Power Plants" (November
1980) (hereinafter, “NUREG-0654"), and FEMA Guidance
Memorandum PR-1, "Policy on NUREG-=0654/FEMA-REP-1 and 44 CFR
350 Periocdic Requirements" (October 4, 1987) (hereinafter,

"FEMA PR-17).}°

NUREG-0654 is the principa. guidance
document for NRC staff and FEMA review of emergency plans.
As pertinent to LILCO's argument, it provides that the
accident scenarios tested in emergency exercises "should be
varied from year to year such that all major elements of the
plans and preparedness organizations are tested within a

five-year period." NUREG-0654 at 71 (Planning Standard

N.l.b).l‘ FEMA PKk-]1 states that the exercise scenario
13 pEMA PR-1 is Attachment E to LILCO's Exhibit 12,
14

To take account of emergency planning rule changes
sinre 1980 when NUREG-0654 was issued, NRC and FEMA have
issued just this month Supplement 1 to that document. It
provides that accident scenarios be varied from exercise to
exercise so that all major elements of the plans are tcsted
within a x-year period. NUREG-0654, Supp. 1 (September
1988) at (Planning Standard N.l1.b).
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should be varied so that the major elements of the plans are
tested within a six-year period, beginning with the first
exercise. It also notes that the major elements are
incorporated in the FEMA Opjectives, FEMA PR-1 at 2. LILCO
complains that the Licensing Board failed to give adequate
consideration to these documents.

As we have often stressed, NUREG-0654 and similar
documeiits are akin to "regulatory guides." That is, they
provide guidance for the staff's review, but set neither
minimum nor maximum regulatory requirements. Philadelphia
Elect C (Lime 1 ick Generating Station, Units 1 and 2),

ALAB-819, 22 NRC 681, 709-10 (1985), aff' and
review otherwise declined, CLI-86-5, 23 NRC 115 (1986);
C Power ., (Big Rock Point Nuclear Plant),

ALAB-725, 17 NRC 562, 568 n.l10 (1983), Where such guidance
documents conflict or are inconsistent with a regulation,
the latter of course must prevail. On the other hand,
guidance consistent with the regulations and at least
implicitly endorsed by the Commission is entitled to
correspondingly special weight. See, e.g., Limerick, << NRC
at 711 & n.40.

In the Statement of Considerations for the 1984
amendments to the emergency planning rules, the Commission
specifically referred to the FEMA Objectives in connection
with the evaluation of the major elements of the exercise.

See supra p. 19. Given the dearth of other guidance that
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would aid our interpretation and the lack of obvious
conflict with the regulation itself, we agree with LILCO
that the FEMA Objiectives can provide an appropriate measure
for determining whether an exercise meets the regulation's
*major observable portions of the plans" criterion for full
partt(zpation.ls
We cannot agree, however, that, insofar as the initial,
pre-license exercise if concerned, the major elements of the
emergency plan can be tested in the aggregate over a
six-year period, beginning with the pre-license exercise and

16 To the

extending to one or more post-license exercises.
extent that NUREG-0654 :nd FEMA PR-1 suggest such an
interpretaticn, those guidance documents conflict with the
language and structure of the regulation and thus may not be
relied upon. As the Licensing Board found, sectioen 1IV.F of
Appendix E, on ite face, draws a distinction between the
initial exercise required betore licensing and the periodic,

post-license exercises required for an operating plant.

'3 Interestingly, under FEMA's g;gglgﬁ*gn!. a "full
participation® exercise tests "the observable portions" of
the plans, rather than the¢ major observable portions. &4
C.F.R. § 350.2()3) (1987).

16

We need not, and thus do not, express any opinion on
whether section IV.F.l permits the testing of the major
observable portions of the plans in more than one
pre-license exercise conducted dur.ng the two-year pericd
preceding license issuance.
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Section IV.F.l refers only to the requirement for a full
participation exercise in the two years before licensing,
whereas IV.F.3} permits both full and partial participation

exercises, explicitly staggered over several yoats.17

Thus,
NUREG-0654 and FEMA PR-1 provide guidance essentially
consistent with the post-license exercise requirements o“
section IV.F.3, but are at odds with the unequivocal command
of section IV.F.l for a pre-license full participation
exercise -~ i.e., all "the major observable portions" of the
onsite and offsite emergency plans must be tested before a
license is i1ssued., Accordingly, the Licensing Board gave

appropriate weight to those guidance aocuments. See

LBP-87-32, 26 NRC at 488 n.ll.

i To support its view that the Commission has never
intended higher standards for initial exercises than for
subsequent ones, LILCO cites the preamble to a proposed 1981
rule change. See 46 Fed. Reg., 61,135 (1981). This
citation, however, dces not help LILCO's case. For one
thing, the purpose of the statement was to justify the
Commission's decision to exclude issues concerning
pre-license exercise rec-ults from litigation in licensing
proceedings, by showing their parity with post-license
exercise results (which obviously are not litigated). But
the court in UCS struck down that rule. Moreover, the rules
in guestion have undergone a number of changes since the
referenced 1981 statement, and, as noted above, section IV.F
on its tace treats pre- and post-license exercises
differently. In any event, the primary concern here is what
the rules currently require for an initial, pre-license
exercise -- irrespective of whether those requirements are
more or less extensive than those once required before
licensing, Or more Or less extensive relative to the
requirements of post-license exercises.
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Lastly, we are unpersuaded by LILCO's argument that the
Licensing Board failed to give due deference to the FEMA/NRC
Memorandum of Understanding and the views of the FEMA and
NRC staff witnesses, especially concerning FEMA's customary
practice in designing emergency exercises. There is no
dispute that, under the MOU, FEMA has the lead
responsibility for assessing offsite emergency planning and
preparedness, 50 Fed. Reg. at 15,486, But as for emergency
exercises, in particular, the MOU provides for cooperation
between the NRC and FEMA on determining exercise
requirements and evaluating results., It also explicitly
recognizes the NRC's right to take enforcement action if a
licensee does not develop an accident scenario for an
exercise that adequately addresses both onsite and offsite
considerations, See supra note 6., FEMA findings on
questions of adequacy and implementation capability are
considered presumptively valid in NRC licensing proceedings,
but such presumptions may be rebutted. 10 C.F.R,

§ 50.47(a)(2)., FEMA has considerable experience in
designing and assessing exercises; most of this experience,
however, has been gajned in connection with the more
numerous post-license, biennial exercises. See 52 Fed. Reg.
at 16,824 (supra note 5). See also Tr. 7232, 7544 (FEMA's
Region Il office had no prior experience in conducting
pre-license exercises). Thus, the fact that the February

1986 Shoreham exercise was designed according to standard
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exercise to be "full participation.” This means that all
"the major observable portions of the onsite and offsite
emergency plans" must be tested in that pre-license
exercise; the FEMA Objectives can serve as guidance in
determining what the major observable elements are. In
addition, a pre-license exercise includes the mobilization
of state, local, and licensee personnel "in sufficient
numbers" to verify their "integrated capability"™ to assess
and to respond to the particular accident scenario being
tested.
I1I.

Given the framework for analysis discussed above, we
now turn to the four omissions from the February 1986
exercise, which, according to the Licensing Board,
demonstrate a lack of compliance with the requirements for a
full participation exercise specified in section IV.F.l of
Appendix E,.

A. During the exercise, sirens to alert the public to
an emergency were not sounded, no emergency broadcast system

18

(EBS) message was aired, and LERO made no contacts with

19 Eleven EBS messages, however, were simulated during
the exercise. See LILCO's Testimony on Contentions EX 38
(ENC Operations) and EX 39 (Rumor Control) (March 13, 1987),
Attachment B. (This evidence pertains more directly to
issues involved in the Licensing Board's subsequent other
initial decision on the February 1986 exercise, LBP-88-2,
supra note 2. It was to have been bound into the hearirg
transcript at Tr, 3206-07 but inexplicably was not. See
(Footnote Continued)



the then-designated EBS station, WALK Radio. The
intervening Governments alleged that the failure to include
these elements unduly limited the scope of the exercise,
precluding a finding of reasonable assurance.

The Licensing Board concluded that sounding of the
sirens and broadcast of an EBS message were "not reasonably
achievable," and that it would not consider these omissions
in determining whether the requirements of section IV.F.l
were met., LBP-87-32, 26 NRC at 491. In so concluding, the
Board took note of a New York state court decision
suggesting that such activities undertaken by LERO might
constitute an unlawful exercise of the state's police power,
In addition, the month before the exercise, the Suffolk
County legislature passed a law imposing civil and criminal
penalties on anyone participating in an exercise activity
that could affect the general public. That law was en)oined
three days befcre the exercise -- too late, however, to
incorporate a test of the alevt and notification system into
the exercise. 1d. at 490-91, The Board thus stated that,
*(g)iven the County's efforts to preclude any testing of the
alert and notification system at the Exercise, it ill

behooves the Intervenors to complain thac¢ [(sounding of

{(Footnote Continued)
also Tr. 3304-25 (motion to strike certain testimony

denied) .)
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See FEMA Objectives, No, 13. The EBS message 1s an integral
component of the public notification system, and ordinarily
should be tested in a full participation exercise. But once
the Licensing Board determined that the broadcast of an EBS
message was not possible during the February 1986 exercise,
it logically follows that no useful purpose would have been
served by LERO's making contact with the radio station that
would have nothing te bicadcast. In other words, the key
ingredient in this element of the public notification system
for testing purposes is the broadcast of the message,
Little information cf significant independent utility would
be gained by testing actual contact with the station, where
the staticn has no corresponding responsibility to broadcast
19

the message conveyed to it. Thus, in this circumstance,

LERO's failure to contact WALK in and of itself does not

-

9 This is not, as the Governments suggest, a matter of
who (i.e., LILCO or the Licensing Bcard) had the burden of
explaining or showing what is reasonably achievable.

Rather, it is a matter of whether it is reascnable to expect
the performance of an activity that would be largely
meaningless for purposes of the overall exercise,

The Governments also argue that the tasks involved in
LERO's communicating with the EBS station are not as simple
as LILCO suggests. They note, in this regard, that the
Licensing Beard found numercus precblems with LERC's
communicaticns skills in the other decision that addresses
the February 1986 exercise, LEP-88-2, 27 NRC 85, We
therefcre believe it is more appropriate to deal with those
asserted compunications deficiencieg in that context, rather
than in connection with this challenge to the scope (as
cpposed to the implementation) of the exercise,
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show a lack of compliance with the requirements of a full
participation exercise.

This ruling, however, is subject to several caveats.
We do not have before us any direct challenge to the
Licensing Board's determination that sounding sirens and
broadcast of the EBS message were not reasonably achievable
and thus need not be considered in deciding if the
requirements of section IV.F.l have been satisfied; our
ruling therefore assumes the correctness of the Board's
decision on that score., Inasmuch as this opinion is
advisory in nature, however, we feel compelled to express
our doubts about certain aspects of the Licensing Board's
analysis in this regard and the parties' arguments that led
to that analysis.

The parties and the Licensing Board have focused a lot
of attention on language in section IV.F.l that states that
a tull participation exercise should "test(] as much of the
licensee, State and local emergency plans as is reasonably
achievable.® They have all failed, however, to give due
weight to the rest of the phrase -- "without mandatory
public participation." We believe that a proper
understanding of the intent and purpose of this language
requires conuideration of the entirety of the phrase as one
complete thrught =~ i.e.,, "as much of the . . . plans as is
reasonably achievable without mandatory public

participation® -~ as well as its administrative history.



3l

The genesis of this language shows that all it means is
that emergency exercises should not involve actual
participation by the yineral public, or so-called "live
tests and drills." It does not explain or define "full
participation” exercise -- footnote 4 serves that purpose;
nor does it reter to the relatively recent development in
which state and/or local governments have refused to
participate in emergency planning for nuclear power plants,
"No mandatory public participation" was the Commission's
position in 1977 (see 42 Fed. Reg. 36,326-28 (1977);

olitan Ediscrn Co., (Three Mile Island Nuclear Station,
Unit No. 2), ALAB-486, 8 NRC 9, 16-17 (1978)), and nothing
in the several subsequent changes to the agency's emergency
planning regulations gives us cause “o doubt the vitality of
that interpretation of the language today. This language
first appeared in the rules themselves in 1980, without any
explanation, and it applied to both pre- and post-license
exercises. See 45 Fed., Reg. 55,402 (1980); 44 Fed. Reg.
75,167 (197)); 10 C.F.R, Part 50, Appendix E, § IV.F.1
(1981), 1t is reasonable to infer trom the lack of
explanation about this phrase that the Commission was simply
codifying its existing position of "no mandatory public
participation.” As the Licensing Boaird noted, in the 1984
amendments this language was dropped insofar as it applied
to post-license exercises. LBP-87-3¢, 26 NRC at 486 n.8; 10

C.F.R. Part 50, Appendix E, §§ IV.F.l, IV.F.3 (1985).
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Contrary to the Board end the Governments (LBP-8§7-32, 26 NRC
at 487-88), however, we see nothing in the administrative
history to indicate that this was an intentional substantive

chanqozo

or that, in any event, the phrase as retained in
the pre-license exercise provision was to have a meaning
different from that ascribed to it since 1977,

In light of this interpretation of the "reasonably
achievable" language in section IV.F.l, we believe that the
parties and the Licensing Board erred in turning to that
provision as essentially an “"affirmative defense" for LILCO
to a claim that an exercise was not "full participation.”
instead, 10 C.F.R. § 50.47(c) (1) (1987) provided the
appropriate provision to apply to circumstances where an
applicant could not meet the Commission's emergency planning
requirements. As observed earlier (supra note 1), the
Commission has recently amended this provision to address,

in addition, the specific circumstance where state and/or

local governments refuse to participate in emergency

0 We are inclined to think that careless drafting
accounts for this change. It is unlikely that the
Commission meant to require public participation for
post-license exercises (the logical consequence of dropping
the "no mandatory public participation® language from the
biennial exercise provision), particularly without
explaining such a significant change. There is also other
evidence of a lack of precision in the drafting of the rule.
For instance, section IV.F.l pertains only to pre-license
exercises, yet it refers to the licensee's (rather than the
applicant's) emergency plans.
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planning. Thus, in the future where an applicant claims
that it was not possible to test an element of an emergency
plan that would otherwise be required to be included in a
full participation pre-license exercise, the Board should
analyze that claim pursuant to 10 C.F.R. Pari 50, Appendix
E, § IV.F.6, and 10 C.F.,R, § 50.47(c) (1) (1988).

B. Only one of 1l school districts participated in the
February 1986 emergency exercise at Shoreham. New York
Exhibit 1 at 60-61, This participation involved the actual
completion by LERO personnel of one school bus route (after
a 40-minute delay in dispatch of the vehicle) and the
simulated dispatch of 17 school buses to one high school.

In its evaluation, FEMA concluded that greater school
participation was needed and assigned this aspect of the
exercise an "ARCA," or Area Reguiring Corrective Action,
rating., FEMA alsc noted that, despite its prior request for
more school participation, LILCO decided not to invite other
districts to participate., See LEP-87-32, 16 NRC at 496,
FEMA Exhibit 1 at 38, 41, 66, 67; Tr, 7603, 7606-09,

The Governments contended that there was inadeguate
school participation in the exercise, and the Licensing
Board agreed. The Board observed that the only evidence as
to why LILCO did not invite more schools to participate was
the speculation of a LILCO witness on cross-examination that

other schools would not have likely participated because of

resolutions expressing opposition to Shoreham. The Board




3

also noted that LILCO conceded that more schools should have
been included in the exercise and committed itself to seek
such participation in the future. See Tr. 6951-53, The
Board stressed that, under 10 C.,F.R. § 2.732, LILCO has the
burden of proof and theretore was obliged to establish why
greater school participation was not reasonably achievable.
LBP-87-32, 26 NRC at 496-97, LILCO having failed to do so,
the Board thus concluded that the exercise was deficient for
insufficient school participation. 1d. at 501.

LILCO complains that it is being faulted for the mure
informality of its documentation concerning the unwilling-
ness of other school districts to participate in the
exercise, It notes that FEMA characterized the lack of
greater school participation as only an ARCA, rather than
the higher~-level "Deficiency." LILCO infers from this that
FEMA does not consider the lack of greater school
participation to be essential to the ultimate “reasonable
assurance" finding., LILCO argues that the Licensing Board
improperly ignored the significance of this inference from
FEMA's testimony.

There is nc dispute that the potential evacuation of
schools within the emergency planning zone (EPI) is a major
element of offsite emergency planning. See FEMA Objectives,
No., 19, See also 10 C,F.R, § 50.47(0) (10). A sufficient
number of s.hool and related personnel must therefore

participate in a full participation exercise sC as to permit
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verification of their integrated capability to respond to
the accident scenario, 10 C.F.R, Part 50, Appendix E,

$§ IV.F.1l n.4, As LILCO acknowledged, the participation of
one high school =~ out of a total of 48 public and private
schools in the EPZ (see Governments' Contentions, supra note
2, at 28) == is not enough to satisfy this regulatory
standard, Hence, FEMA's assessment rating of this matter is
beside the point. Nonetheless, it is clear from the record
that, notwithstanding the ARCA rating, FEMA determined much
broader school participation would be necessary before it
could verify the ability of the schools generally to respond
in the event of an emergency at Shoreham. Tr. 7603,

Indeed, FEMA strongly recoamended that in the future all
schools (presumably in the l10-mile plume EPZ) be included in
offsite exercises., FEMA Exhibit 1 at 38, 41, We therefore
find LILCO's attempt to draw contrary inferences from this
evidence to be unpersuasive,.

We also reject LILCO's claim that, because greater
school participation was so unlikely, the absence of proof
on that score was jJust a technicality. The Licensing Board
correctly ruled that LILCO has the burden of proving that
the pertinent regulatory requirements are satisfied,
Satisfaction of the burden of proof regarding # factual
matter is not just a formality. It goes to the heart of the
legal process and requires evidence == not speculation,

regardless of how well-founded such speculation might appear
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to be. In future exercises, therefore, LILCO should at
least attempt to obtain the participation of a sufficient
number of schools; but if they decline, thereby precluding
full participation as contemplated by the Commission's
regulations, LILCO has the burden of establishing such fact
pursuant to 10 C.F.R. § 50.47(c) (1), See supra pp. 32-33,

C. The Commission's regulations define two emergency
planning zones around a nuclear power plant facility =-- a
*plume exposure pathway EPZ" about 10 miles in radius, and
an "ingestion pathway EPZ" about 50 miles in radius. 10
C.F.R., § 50.,47(¢)(2). The FEMA Objectives identify three
areas in connection with the ingestion pathway EPZ that are
to be tested in an emergency exercise: (1) equipment and
procedures for the collection, transport, and arzlysis of
soil, vegetation, snow, water, and milk samples; (2) the
ability to project dosage to the public via ingestion (based
on field data) and tc determine appropriate protective
measures; and (3) the ability to implement protective
actions for ingestion pathway hazards. FEMA Objectives, No.
9, 11, 12, None of these objectives was tested in the

21

February 1986 exercise, and the Governments contended that

1 New York and Connecticut are ingesticn pathway
states. Apparently, there was limited involvement by
Connecticut in the February 198¢ exercise (see Tr. 6851-52),
but neither state participated in the matters covered by the

(Footnote Continued)
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they were improperly excluded. The Licensing Board ayreed.
It noted that ingestion pathway activities were excluded
from the exercise largely because the NRC staff advised FEMA
to emphasize areas related to emergency preparedness and
response capabilitiss within the 10-mile plume EPZ.
LBP-87-32, 26 NRC at 498-99, While the Board described this
an “"unfortunate," it nonetheless found that section IV.F.l
"clearly requires . . . that each state within the ingestion
exposure pathway EPI participate in the initial
full-participation exercise." 1d. at 499, Accordingly, the
Board concluded that the exercise was unduly limited and did
not comply with regulatory requirements., Id. at 499, 501,

LILCO argues that ingestion pathway exercises are not
uniformly performed and have never been conducted to any
significant extent in New York because of the lack of final
FEMA guidance on this subject. LILCO draws an analogy to
vecovery and reentry activities, which the Licensing Board
determined were not reasonably achievable due to a lack of
guidance from the Environmental Protection Agency. See id.
at 499-500, It also asserts that the regulations regquire

the inclusion of ingestion pathway activities only to the

(Footnote Continued)
three specified FEMA objectives, nor did LERO participate in
this regard as New York's surrogate,

T A R R RY
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extent dictated by the accident scenario tested and only
once every five yesars for each ingestion pathway state.

We agree with the Li.ensing Board that the dictates of
the regulation are unequivocal and that the February 1986
exercise was deficient for failure to test state ingestion
patiaway objectives., A pre~license full participation
exercise “"shall include participaticn by . . . each State
within the ingestion exposure pathway EPZ." 10 C.F.R. Part
50, Appendix E, § IV.F.1. This language leaves little room
for interpretation. 7o be sure, the extent of each state's
participation is not detailed and will necessarily be
limited by the particular accident scenario tested in the
exercise. That scenario, of course, must be broad enough to
meet all regulato.y requirements for a pre-license exercise.
See supra pp. 25-26. LILCO's assertion that the regulations
require states to test their ingestion pathway plans only
once every five years pertains solely to post-license
biennial exercises and thus is of no assistance here. See
10 C.F.R, Part 50, Appendix E, § IV.F,3(e). And, in any
event, because section 1V.F.J3(e) provides that ingestion
pathway plans be tested “"at least once every 5 years"
(enphasis added), there is no irreconcilable conflict with
the more explicit command of section IV.F.l that ingestion
pathway states shall participate in pre-license exercises.

With respect to the asserted practice of not regularly

including ingestion pathway activities in emergency
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exercises, we have already determined that custom is not
dispositive, particularly when the regulations clearly
require otherwise. See supra pp. 24-25.%% The fact that
the NRC staff advised FEMA to focus on plume EPZ activities
is, as the Licensing Board described it, unfortunate, but is
also of iittle aid to LILCO. As the applicant for an
operating license, LILCO is ultimately responsible for
analyzing the Commission's regulations and determining its
obligations thereunde~, Finally, insofar as LILCO claims
the lack of FEMA guidance on ingestion pathway activities
prevented their inclusinn in the exercise (the "reasonably
achievable" argument), we have already explained that the
proper remedy for extenuating circumstances that may
preclude satisfaction of tne Commission's exercise
requirements is found in 10 C.F.,R, § 50.47(c)(1). See supra

pp. 32-23.%°

a2 LILCO notes that NRC records reveal that ingesticn
pathway states did not participate in the pre-licende
exercises for several other facilities. That may well be
true, but so too is the fact that no party invoked its right
to litigate the matter in those cases.

3 In this connection, we note that the Licensing

Board's determination that the testing of recovery and
reentry functions was "not reasonably achievable® and
therefore need not be considered (see LBP-87-32, 26 NRC at
499-500) is not before us on appeal. But see supra pp.
30-)20
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D. Under the accideant scenario tested in the February
1986 exe:cise at Shoreham, special facilities such as
nursing homes were to be evacuated., Except in two or three
instances, LILCO's communications with such facilities were
simulated, FEMA evaluated the performance of only one
ambulance and one ambulette, and it did not determine
whether enough ¢f such vehicles and drivers would have been
available to handle an actual evacuatiun., LBP-87-3', 26 NRC
at 500. The Licensing Board concluded that the coordi:ation
and communication between LERO and the special facilities,
and especially the preparedness of ambulance companies,
should have been tested and evaluated in the exercise.
Because the Board found nothing to indicate that a test of
those aspects of the emergency plan was not reasonably
achievable, it determined that the exercise failed o
satisfy the requirements of section IV.F.l, 1d. at 501,

LILCO argues that these omissions from the exercise are
not material and thus do not constitute a failure to comply
with the Commission's regulations. LILCO stresses that
essentially all that is involved in communicating with
special facilities is their ability to answer telephone
calls from LERO workers. Wwhere a special facility has its
own vehicles to transport residents, this call would simply
advise the facility of the need to evacuate ~- information

it would have already obtained through the public alert and

notification system, If a special facility does not have
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its o Yicles, the call would merely add the expected
ai e of LERO vehicles. LILCO also argues that, in
' with FEKMA's judgment and guidance, not all

sC. .acilities need to be tested in the initial

pre-license exercise, but rather can be tested in several
e¥~rcises ver a six-vear period. As for the Board's ruling
cn the need for an evaluation of the preparedness of
am’ulance ~ompanies, LILCO is uncertain of the Board's
intent., It believes, however, that the Board would require
FEMA to evaluate th¢ performance of ambulance company
cofficials in their function of dispatching vehicles. But in
LILCO's view, this is the routine job of these persons and
thus is not significant vis-a-vis FEMA's evaluation in an
emergency exercise.

The participation of special facilities is a major
observable portion of the offsite emergency plan and, thus,
the Commission's regulations require contact with a
suificient number so as to verify their integrated
capability to respond to en accident. See FEMA Objectives,

24

No. 18; Tr. 7663-64. Actual contact wiilh only two or

three such faciiities during the 1986 exercise is

¢4 we therefore agree with LILCO that all special
facilities need not be tested in the exercise, but aisagree
that all may be tested in several exercises over a six-year
perioa, w'thout regard to how many participate in the
initial, pre-license exercise. See supra pg. 22=23.




- insuffizient to satisfy this requirement, particularly
insofar as those facilities that lack their own vehicles for
the traasportation of mobility~-impaired persons are
ccnc(xned.“: LILCO attempts to minimize the significance of

e calls to these facilities, but communication and

coordination wiin special facility personnel concerning the

arrival time of LERO's vehicles is patently essential to the
effective implementation of an evacuation and hence should
be tested 1in an exercise.

We agree with LILCO, however, that there is some

ambiguity in the Licensing Board's ruling relating to the

of the ambulance
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the regulation requiring a full participation pre-license

exercise. See New York Exhibit 1 at 95.27

The Licensing Board's corclusion that the February 13,
1986, emergency preparedness exercise at Shoreham was not
inclusive enough to meet the Commission's regulatory
requirements (see LBP-87-32, 26 NRC 479) is affirmed for the
reasons set fcrth in this opinion.

It is so ORDERED.

FOR THE APPEAL BOARD

Secretary to the
Appeal Board

47 With respect to the Licensing Board's references to
FEMA's failures to evaluate the number of ambulances and
drivers actually available, and to interview ambulance
company officials concerning their knowledge of their
emergency response duties (LEP-87-32, 26 NRC at 500), it is
not clear whether those omissions were solely the
consequence of LILCO's/LERO's actions or FEMA's., . 1light
of the advisory nature of this opinion, the issue “.ed nct
be resolved. We guestion, however, the fairness ot
penalizing a license applicant for the shortcomings in an
exercise evaluation (as contrasted with the exercise itself)
that are sciely attributable to FEMA.




