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UNITED STATES OF AMERICA %8 S0 20 P40
before the

NUCLEAR REGULATORY COMMISSION

In the Matter of

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, ET AL.

(Seabrook Station, Units 1
and 2)

Docket Nos. 50-44)-0L~1
S0=444-0L~-1

(Onsite Emergency
Planning and Safety
Issues)

i i N —

APPLICANTS' ANSWER TO JOINT INTERVENORS'
APPLICATION FOR STAY OF ORDER AUTHORIZING
ISSUANCE OF LOW-POWER LICENSE
INTRODUCTION
Under date of Septzaber 6, 1988, the Attorney Ganeral of

the Commonwealth of Massachusetts has filed a document
entitled: Joint Intervenors’ Application for Stay of Order
Authorizing Issuance of Low Power License. The length of
stay requested is 10 days after the issuance of any future
order authorizing low-power operation., It is stated that:

"The purpose of such a stay would be to

give the Mass AG and other intervenors

the opportunity to file timely and full

stay applications pursuant to to C.F.R. §

2.788 and Fed. R, App. P, 18."

For the reasons stated below, the motion should be denied.

lapplication at 1.
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ARGUMENT

I. The Legal Standard to be Applied
The Application seeks a stay pending judicial review.
Under Commission precedent:

"The standards the Commission applies to
stay notions are the same as those set
forth in Virginia Petroleum Jobbers
Association v. Federal Power Commission,
259 F.2d 921 (D.C., Cir. 195%8) and
Washington Metropolitan Area Transit
Comm’n v. HNoliday TOU‘I. Inc., 559 r.24
841 (D.C, Cir. 1977)."

Further the Commiosion described the standards as follows:

"They are: has the petitioner made a

atronz showing that it {s likely to

prevail on the merits of its claim;

whether absent a stay it will be

irreparably injured; whether the granting

of a stay will harm other participants;

and where lies the public interest."
These standards are essentially the same standards as are to
be applied in cases of stays pending appeal vithin the agency
itself. ¥ As seen below, these standards have hardly been

met,

‘Wesiinghouse Electric Corp. (Exports to the
Philippines), CLI-80-14, 11 NRC 631, 662 (1980).,

314.

410 CFR §2.78s.




II. The Standards for a Stay Have not
Baen Met

A, Likelihood of Prevailing on the
Merits
Mass AG has identified four arguments that he wishes to

make to the Court of Appoals for reversal of any order
allowing low power to.ttnq.’ The first argument is:

“the recent proposed rule change on

public notification systems, 53 Fed.

Reg. 16435 (May 9, 1988), if adopted as a

final rule is arbitrary, capricious and

net in uccordance with law;"
For all of the reasons set forth in the Commission's decision
with respect to the sirens rulemaking, this argument i
totally without merit.® The second ground alleged is:

"the Commission's denial, if that occurs,

of the Mass AG and other intervenors'

petitions for waiver of the financial

qualifications rule would be arbitrary,

capricious and not in accurdance with

law;*®
As of this writing, no such decision has been made. More
importantly, a decision to adhere to a regulation which ras

already survived judicial scrutiny can hardly qualify as

SApplication at 2.

6To the extent that the instant filing can be viewed as
a4 motion to stay the effectiveness of ¢ rule pendi judicial
challenge, the same standards cppl; to such an application as
apply to an adjudicatory matter. ire Protection for

Operating Nuclear Power Plants (10 CFR § 50.48), CLI-81~-11,
13 NRC 778, 784 (1981); Uranium Nill Licensing Requirements
910 CFR Parts 10, 40, 70 and 150), CLI-81-9, 13 NRC 460, 463
(9181); Environmental Radiation Protection Standards for
Nuclear Power Operations (40 CFR 190), CLI-81~-4, 13 NRC 298,
301 (1981).
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grant a stay request is 'whether the party requesting a stay
has shown that it will be irreparably injured unless a stay
is granted.'"1l 7The Application makes no attempt to address
this factor. Thus it is impossible to state with certainty
what arguments are contemplated. However, in a careful
opinion, the Appeal Board has once considered a series of
Arguments with respect to this factor made by the Mass AG and
rejected them all, pointing out that all except one had
previously been rejected by the Commission in the Shorehan
proceeding, and holding that the remaining one was basically
economic and therefore in no sense irreparable.1? 1p
addition, the usual litany recited with respect to this area

has also . jen rejected by the Courts,.:)

c. Harm to Others
Issuance of any stay will further delay low power
testing of Seabrook Station., This Commission has long
recognised the very real benefit of early low power testing
48 being a benefit which must be considered in ruling upen

low power license stay applications,}4

lmetropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-84~17, 20 NRC 801, 804 (1984), gquoting
Westinghouse Flectric Corp. (Exports to the Philippines),
CLI~-80~14, 11 NRC 631, 662 (1980).

12public service Company of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-865, 25 NRC 430, 436-38 (1987).

Vcucmo v. NRC, 772 F.2d 972, 976-77 (1985).

10ong Island Lighting Company (Shoreham Nuclear Power
Station), 21 NRC 1587, 1590 (1985).
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Where Lies the »Publ

If the Theory is That

a Stay Should
be Cranted Simply to Allow
Preparation of a Proper Stay Motion,
thie Application 3till Should be

Denied in the Circumstances of this
cCase.




CONCLUSION
The Application should be denied.

Respectfully submitted,

omas G. gnan, Jr.
George H, Lewald
Kathryn A. Selleck
Ropes & Gray
225 Franklin Street
Boston, MA 02110
(617) 423-6100

Seunsel for Applicants
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thereof with Federal Express, prepaid, for delivery to (or
where indicated, by depositing in the United States mail,
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Atomic Saflety and Licensing
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Bethesda, MD 20814

Thomas S. Moore

Atomic fafety and Licensing
Appeal Panel
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Commission
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4515 Willard Avenue
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Atomic Safety and Licensing
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U.S, Nuclear Regulatory
Commission
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43150 East West Highway
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Howard A. Wilber

Atomic Safety and Licensing
Appeal Panel

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Mr. Richard R. Donovan

Federal Emergency Management
Agency

Federal Regional Center

130 228th Street, S.W.

Bothell, WA 98021-9796

Robert Carrigg, Chairman
Board of Selectmen

Town Office

Atlantic Avenue

North Hampton, NH 01862

Diane Curran, Esquire
Andrea C. Ferster, Esquire
Harmon & Weiss

Suite 430

2001 § Street, N.W,
Washington, DC 20009

Stephen E. Merrill, Esquire
Attorney General

George Dana Bisbee, Esquire
Assistant Attorney General
Office of the Attorney General
25 Capiteol Street

Concord, NH 03301-613%?
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Atomic Safety and Licensing

Board Panel Docket (2 copies)

U.S. Nuclear Regulatory
Commission

East West Towers Building

4150 East West Highway
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*Atomic Safety and Licensing
Appeal Board Panel

U.8. Nuclear Reguiatory
Commission

Washington, DC 208555

Philip Ahrens, Esquire

Assistant Attorney General

Department of the Attorney
General
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Paul McEachern, Esquire
Matthew T. Brock, Esquire
Shaines & McEachern

25 Maplewood Avenue

P.O. Box 160

Portsmouth, NN 03801

Mrs. Sandra Gavutls
Chairman, Board of Selectmen
RFD 1 ~ Box 1154

Route 107

Kensington, NH 01827

*Senator Gordon J. Numphrey
U.S. Senate

Washington, DC 20810
(Attn: Tom Burack)

*Senator Gordon J. Humphrey
One t::lo Square, Suite 507
Concord, NH 03301

(Attn: Herb Boynton)

Mr. Thomas F. Powers, 111l
Town Manager

Town of Exeter

10 Front Street

Exeter, NH 013813}

Sherwin E. Turk, Esquire

Office of General Counsel

U.S. Nuclear Regulatory
Commission

One White Flint North, 1%th Fl.

11555 Rockville Pike
Rockville, MD 20852

Robert A. Backus, Esquire
Backus, Meyer & Solomon
116 Lowell Street

P.O., Box 516

Manchester, NN 03108

Mr., J. P. Nadeau
Selectmen's Office
10 Central Road
Rye, NH 03870

Carcl §. Sneider, Esquire

Assistant Attorney General

Department of the Attorney
General

One Ashburton Place, 19th Fl,

Boston, MA 02108

Mr. Calvin A. Canney
City Manager

City Hall

126 Daniel Street
Portsmouth, NH 023801

R, Scott Hill-whilton, Esquire
Lagoulis, Clark, Hill~
Whilton & McGuire

79 State Street
Newburyport, MA 01%%0

Mr. Peter S. Matthewvs
Mayor

City Hal!

Newbury* t, MA 01950

Mr., Wil .am 8. Lord
Board of Selectmen

Town Hall =~ Friend Street
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