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BORES, LAZARUS - DIRECT 12031

( )66 1 PROCEEDINGS

2 (9:11 a.m.)

3 JUDGE SMITH: On the record.

4 Mr. Turk.

5 Whereupon,

6 ROBERT BORES

7 WILLIAM LAZARUS

8 having been previously duly sworn, resumed the witness stand

9 herein, and was examined and further testified as follows:

10 MR. TURK: Thank you. Your Honor.

| 11 Your Honor, the witnesses and I have looked at

12 yesterday 's transcript this morning, there is a correction that

13 needs to be brought out at this time. And this is in response

() 14 to Board 's questions towards the end of yesterday 's sessions,

15 and I 'm looking at page 12019.

16 Your Honor may recall that you were engaged in

17 questioning about the preparation of the witnesses ' October

18 memos to me, and there 's the following question and answer, I 'd

19 like to ask Mr. Lazarus to provide some clarification on it.
i

I
20 and I 'll read f rom the transcript :

21 "Judge Smith: And af ter that time you did not --

22 when you consulted did you have any agreement that that would

23 be your story if called upon to restate it or did you j ust

24 compare memories?"

25 "The Witness: (Lazarus) No, Your Honor, we did not

O Heritage Reporting Corporation
(202) 628-4888
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BORES, LAZARUS - DIRECT 12032
!O' '

1 agree that that wo 21d be our story if we were called upon to|
;

j 2 compare it. At the time we really thought it was moot because ;
:

i 3 we were waiting for another draft of the FEMA position." Close '

! 4 quote. t

|
5 DIRECT EXAMINATION (RESUMED) I

6 BY MR. TURK:

7 Q Mr. Lazarus, could you explain to us what it is that ;

I

8 you thought was moot -t that time? l4

| I

2 9 A CLazarus) The question of disagreement with FEMA,
I i

j 10 Region 1 on the RAC position.
;

i 11 Q Did you mean to indicate that you thought whether or |

|
12 not there was a vote or a show of hands, that that question was |'

,

r

13 moot? j

( 14 A (L azarus) No, I did not.

15 Q All right. Now, I'd like to ask you one further [
f

16 thing. !
l

17 MR. TURK: .' ther on that page. Your Honor, the
i

18 following colloquy occurs, quote:
I

19 "Judge Smith: When did it first occur to you that it t
|

20 was not moot?"

l 21 "The Witness: CLezarus) When we saw the copy of the

'
22 FEMA submitted position, I believe, in October; and we had not

i

23 up to that time received the promised revision to the FEMA ;
i

24 testimony " Close quote.

25

(:) i
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BORES, LAZARUS - DIRECT 12033

() 1 BY MR. TURK :

2 Q Mr. L azarus, what was it that you saw in October?

3 A CLazarus) We 're still -- at that time we 're still

4 referring to the FEMA prefiled response to the contentions that

5 I believe was filed in September. We were --

6 Q That 's the prefiled testimony on writing?

7 A CLazarus) Yes.

8 Q Had you, prior to the preparation of your October

9 15th memo to me, had you seen the transcript of Mr. Thomas 's

10 first voir dire examination on the beach shelter issue?

11 A CLazarus) No, we had not.

12 Q Had you had conversations with anyone about that voir

13 dire examination of Mr. Thomas?

() 14 A CLazarus) No, I did not.

15 Q So, is it fair to say then, that when you prepared

16 your October 15th memo you were not aware of his testimony on

17 voir dire examination?

18 A CLazarus) Yes, it is.

19 Q Is that your view also, Dr. Bores?

20 A (Bores) Yes, it is.

21 MR. TURK: Thank you.

22 JUDGE SMITH: Mr. Dignan.

23 MR. DIGNAN: Thank yc.u. Your Honor.

24 Mr. Turk, do the witnesses have a copy of yesterday 's

25 transcript at the table, if not I can supply them with one?

O Heritage Reporting Corporation
(202) 628-4888

. _ . . . . .



.

BORES, LAZARUS - DIRECT 12034

() 1 MR, TURK: If you have an extra.

2 Your Honor, before Mr. Dignan starts I want to make

3 one other preliminary matter. If Your Honor will recall,

4 yesterday I undertook to make some copies of Staff Exhibit No.

5 2 and I put global page numbering at the bottom, and I 've

6 distributed copies of those to the parties already.

7 I 'd like at this time to offer into evidence as Staff

8 Exhibit 2-A this numbered version of Staff Exhibit 2.

9 (The document referred to was

10 marked for identification as

11 NRC Staff Exhibit 2-A.)

12 JUDGE SMITH: I assume there are no obj ections, and

13 it will be received.

() 14 (The document referred to having

15 been previously marked for

16 identification as NRC Staff

17 Exhibit 2-A, was received in

18 evidence.)

19 MR. DIGNAN: Your Honor, I assume the admission of

20 2A is to be restricted to the same extent 2 was. If you

21 recall, 2 was admitted for the truth of the matters contained,

22 as I recall, insof ar as we 're talking about the cover memo, the

| 23 substantive Bores memo. But that the balance had been admitted

24 for the purposes of demonstrating a historical sequence.

25 JUDGE SMITH: It 's the same purpose. And in effect.

O Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12035

() 1 the only thing that is being admitted is the numbering.<

2 MR. TURK: Your Honor, is it received into evidence?

3 JUDGE SMITH: Yes.

4 MR. TURK : And, Your Honor, I have one other matter

5 to raise. Yesterday when I indicated that I would not be doing

6 further examination of these witnesses, it was based upon my

7 belief that the voir dire examination of Mr. Thomas would not

8 be used for substantive findings, and if used at all, would go

9 to credibility.

10 In my understanding of that, in my postponement of

11 doing any further examination, I had assumed that the question

12 of credibility was the credibility of Mr. Thomas. A nd I 'd like

13 a confirmation that that 's correct.

() 14 The reason for my concern is if those -- if that voir

15 dire examination is going to be used by anyone with respect to

16 the credibility of staff witnesses, then I will need to address

17 it now.

18 MS. WEISS. As far as I 'm concerned. Mr. Turk, you

19 have to make your own decision.

20 JUDGE SMITH: I 'm sorry, what did you say, Ms. Weiss?

21 MS. WEISS: I said, I think he 'll have to make his
i

22 own decision about where he goes. I 'm not going to say that

' 23 only Mr. Thomas 's credibility is in question.

24 JUDGE SMITH: Mr. Turk, if it is in for the purpose
,

I
25 of examining Mr. Thomas 's credibility, and Mr. Thotcas 's

i C)l Heritage Reporting Corporation
(202) 628-4888
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BORES, LAZARUS - DIRECT 12036
j

1 credibility will be examined in light of what these witnesses()
2 say, then necessarily the credibility of these witnesses is

3 related to that testimony, if we select between one or the

4 other as to a particular aspect of disputed facts.

5 MR. TURK: All right. In that case. Your Honor, in

6 light of Ms. Weiss 's comment, I will need to do a small amount

7 of further direct examination.

8 (Pause)

9 MR. TURK: Can we go off the record for a moment?

10 BY MR. TURK : ,

11 Q Dr. Bores, I 've placed in f ront of you copies of the

12 transcripts of October 7th and November 4th, 1987; do you have

13 those?

() 14 A (Bores) Yes, I do.

15 Q I 'd like to ask you to turn first to page 3115 at

16 lines 10 through 13 on that page.

17 A (Bores) I have that.

18 Q Where Mr. Thomas indicates in substance that, in

19 preparation of their June position on contentions, quote: "We

20 had discussions with individual members of the RAC." close

21 quote. Did anyone from FEMA have discussions with you apart

22 f rom your presence in the RAC meeting of April 30th, prior to

23 their preparation of their June filing?

24 A (Bores) No.

25 Q I believe I said April 15th of the RAC meeting, if I

O Heritage Reporting Corporation
(202) 628-4888
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BORES, LAZARUS - DIRECT 12037
~

() 1 said something else --

2 A (Bores) I was hearing April 15th.

3 Q All right.

4 MS. WEISS: What was the time period between April

5 15th and July 30th, I j ust didn 't hear it?

6 MR. TURK: Let me ask the question again, apparently

7 I 've confused it.

8 BY MR. TURK:

9 Q Between the period of April 15th, 1987 and the date

10 on which FEMA filed its position on June 4th, 1987, had you had

11 conversations with anyone in FEMA concerning the beach shelter

12 position?

13 A (Bores) Not in terms of the position -- of te.e FEMA

() 14 position per se. I did relate yesterday that when I had talked

15 to Mr. Thomas prior to sending my second letter, that the

16 removed materials that Mr. Thomas had indicated that he would

17 no longer support the finding or the reasonable assurance

18 finding that the RAC had nade before or to -- let me rephrase

19 that, because we don't think a reasonable assurance finding of

20 RAC, but rather --

21 MR. OLESKEY: Dr. Bores. I can 't hear you, I 'm

22 afraid. Could you slow down and speak up, please.

23 THE WITNESS: CBores) I will try.

24 MR. OLESKEY: Thank you. Start that again because I

25 lost most of the last part of that answer.

O Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12038

f
()L 1 THE WITNESS: (Bores) Okay.

2 MR. OLESKEY: About the reasonable assurance.

3 THE WITNESS: (Bores) All right. I had indicated

4 that the only conversations with anyone in FEMA relative to the

5 beach shelter position was, in fact, my conversations to Ed

6 Thomas when I had, in fact, discussed that the NRC staff was

7 recommending that I withdraw those particular paragraphs from

8 my original February letter to him.

9 And that Mr. Thomas had indicated that if I did

10 withdraw those paragraphs he would no longer hold that the

11 beach population could be adequately protected. That was the

12 only conversation, and there was nothing on or discussions of

13 the FEMA position as filed.

() 14 BY MR. TURK:

15 Q And in that conversation with Mr. Thomas, did you ,

16 make any statements or any indications which could be

17 interpreted to support the FEMA position on contentions as it

18 was filed on June 4th?

19 A (Bores) I did not.

20 Q On page 3116, starting at line 10, Mr. Thones

| 2.1 indicated, quote: "The answer developed by the RAC was, if I

| 22 may summarize it, was still a, no, but with the caveats on

23 that, no, were generally considered by the RAC members to be
f
| 24 extremely minor and readily solvable by some plan changes, and
,

25 some research, and possibly by some coiloquy with the State of

O Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12039

() i New Hampshire." close quote. That 's page 3116. Could you

2 indicate for us, first of all, whether you believe that

i
; 3 properly characterizes the position of the RAC prior to June

4 1986 -- I 'm sorry, June 1987?

.
5 A (Bores) In all fairness, I think I need to go back

i
i 6 and take a look at the context of this.
1

! 7 (Pause)

8 THE WITNESS: CBores) I guess from attending the RAC
!

j 9 meeting, I would not have characterized the RAC 's feeling that

10 way. It was my view that the RAC position, ofter leaving that

i il meeting, was that we had with respect to the beach population

12 found that it was -- the protection was adequate, and that any
a

13 other items that remained outstanding were the same items thatj

f () 14 might apply generically to the rest of the EPZ areas, end that

15 there were no specific problems that related uniquely to the
i

j 16 beach population that was still outstanding.

!

! 17 BY MR . TURK :
i
{ 18 Q I 'd like to ask you to turn to page 3123, and by way
J

19 of context, it 's my under standing that this is a colloquy

I 20 concerning the July RAC meeting. At the top of page 3123 a

21 question by Mr. Dignan, quote: "Was a vote taken of any kind?"
g
:

22 "Answer: CThomas) No, sir, it was not."

23 And then he goes on to say. let me paraphrase this,

24 that the only decision reached by the RAC was a consensus that

25 they would have to come back and look at the issue again.

O Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12040

() 1 Could you look at lines 1 through 11 on that page

2 and indicate whether you believe that response of Mr. Thomas

3 accurately reflects the way in which the beach issue was

4 resolved in the Jdly RAC meeting?

5 MR. OLESKEY: The way in which the beach issue was ,

6 left in the RAC meeting.

7 MR. TURK: I 'll ac cept that.

8 THE WITNESS: CBores) With respect to whether a vote
.

9 of any kind was taken, if a vote is meant to be a formal vote

10 or a vote as asked for by the chairman, then that is correct.

11 If it is meant to imply, was tr.are a polling, whereby one would

12 determine the positions of RAC members by anyone there, then it |

13 is not correct.

() 14 With regard to a decision by consensus that to

15 adjourn the meeting, that we weren 't going anywhere that day, I i

16 don ' t think that that is correct. I think that was chairman

17 prerogative at that point, that he did not want to continue the
L
'

18 meeting at that point.

19 BY MR. TURK:

20 Q On lines 12 through 17 of that same page, the
,

21 question and answer is, quote: "Did any -- first of all, did

22 the NRC RAC member attend that meeting?"

23 "Answer: ( T'. ioma s ) Again, I don 't want to mislead

! .

24 you, but the NRC has a RAC representative concerning Seabrock !

,

25 and he happens to be different than the RAC member." Close
'

I (1) Heritage Reporting Corporation
(202? 628-4888
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BORES, LAZARUS - DIRECT 12041 -

() 1 quote.

2 Would you indicate whether or not that accurately

3 characterizes the position occupied by the NRC representative

4 at the RAC meeting?

5 MS. WEISS: Mr. Chairman. I 'm going to obj ect at this

6 point, this ground was plowed in this transcrip'. and be went on

7 to qualify it and answer it.

8 JUDGE SMITH: I thc Jght it was clarified. I think

9 you clarified that in January, and I think --
'

1

10 MR. TURK : I think you 're right. Your Honor.

it 's al so -- I beg y0ar pardon?11 JUDGE SMITH: --

12 MR. TURK: I think that 's right, Your Honor.

13 JUDGE SMITH: So, I think there 's really no need to

() 14 go into it now, is there?

15 BY MR. TURK :

16 Q Let me turn then to page 3124 and continuing on to

17 page 3125. the question raieed by Mr. Dignan was the following,

18 quote: "Did any other member of the RAC express disagreement

19 with the FEMA position?"

!20 "Answer: (Thomas) I am thinking. "

; 21 "Question: Take your time "

22 "(Pause)"

23 "The Witneas: (Thomas) I have to answer your

24 question as being, no. And let me be -- but again. I don 't .

25 want to mislcad you, there were a lot of very pointed questions
!
!

C:)
-

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12042 |

() 1 directed at FEMA. Disagreement. I would have to say, no. But

2 there certainly were -- I don 't want to be accused of

3 misleading you -- there certainly were a number of RAC members

4 who had a lot of questiona in their mind that they felt needed

5 to be resolved before they would endorse that position." Close

6 quote.

7 Would you indicate whether that fairly characterizes

8 the discussions at the RAC meeting of July?

9 A (Bores) It does not characterize the discussions.
,.

10 There in fact was voice disagreement by most members of the

11 RAC. ;

12 Q Disagreement with whet?

13 A (Bores) With the position espoused by Mr. Thomas.

() 14 Q And as I recall your testimony yesterday, the only

15 person who did not indicate disagreement through statements was
>

16 Ms. Nevitt; is that correct? (
17 A (Bores) That is correct.'

18 Q And in the polling or show of hands, it 's my

19 recollection that you indicated even Ms. Nevitt raised her hand

20 showing a concurrence with Mr. Lazarus 's and your position; is
i

21 that correct?

22 A (Bores) That is correct,

et/66 23 (Continued on next page.)

, 24
1

25
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BORES, LAZARUS - DIRECT 12043

()7 1 Q And. Mr. Lazarus, is that also your recollection?

i

2 A (Lazarus) Yes, it is.

'

3 Q And also, if you look at Page 3126 of the transcript.

4 Line 20?

5 MR. BROCK: Page cite, Mr. Turk?

6 MR. TURK : 3126.
'

7 "Did any other member of the RAC, whether or not they

8 took a position with you, indicate concurrence in the.NRC

9 position."

10 Answer: "(Thomas) No, sir."

11 BY MR. TURK:

12 Q Dr. Bores, does that accurately characterize the

13 events at the RAC meeting? ,

() 14 MR. OLESKEY: I 'd like that to be put in context.

15 counsel, that the question that you read clearly relates about

16 eight lines up to the prior question.
,

17 "The NRC member in fact did take the position that
,

18 the FEMA announced position included or constituted a wrongful |

r

19 interpretation of NUREG-0654; 10 that correct?"

20 Can we agree that that was the context in which the
|
!
i 21 question you j ust put was asked?

22 MR. TURK: No, I continue to ask the following

23 question. !

|

| 24 MR. OLESKEY: Then I obj ect -- excuse me. Then I
.

l'
I 25 obj ect to the question.

|
|

( i

|
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BORES, 1,AZARUS - DIRECT 12044

()'

1 MR. TURK: Your Honor. Mr. Oleskey raised the

2 question that appears two questions before the one I ref!rred,

I
3 to. For proper context. I would insert the next question and

:

4 answer as it appears in the transcript as well.

5 JUDGE SMITH: We don 't have the transcript.
,

6 MR. TURK : I can read it. Your Honor.

7 JUDGE SMITH: All right.

8 MR. TURK : The next --

9 JUDGE SMITH: Read from the beginning all the way

10 through to the end so we have the full context, would you?

11 MR. TURK: Mr. Oleskey, where would you like me to

12 begin reading for context?

13 MR. OLESKEY: I think you should begin actually --

() 14 MR. TURK : Page 3000.

15 Sorry.

16 MR. OLESKEY: You know, this is not a laughing

17 matter. You had no right to put on direct for a day and a half ,

18 that wasn 't prefiled. And now to go to the transcript lige

19 this is outrageous. So please bear with me while I at least

20 attempt to make some sense of the record.

21 Page 3125. Your Honor, starting with Question 22 --

22 Line 22. excuse me.

23 MR. HUNTINGTON: Your Honor, would you like a copy of<

24 the transcript? You can certainly use raine.
j

25 JUDGE SMITH: Yes, that really would be helpful.
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BORES, LAZARUS - DIRECT 12045

() 1 Thanks.

2 MR. TURK: Starting with Page 3125. Line 17. The

'

3 question as rephrased by Mr. Dignan was as follows:

4 Your Honor, may we go off the record for a moment?

5 JUDGE SMITH: All right.

6 (Discussion off the record.)
-

7 MR. OLESKEY: I just want to observe, Judge, that to

8 the extent there was disagreements of memory or otherwise as to

9 what happens in this meeting, it seems to me the record 's more

10 than ample. I don't perceive a great deal of additional value' ,

d

11 coming out of this, and we 've all made a great deal out .of time

| 12 and desire to get one of these witnesses back to his duties. I

13 will say no more.

14 JUDGE SMI1;): Well, my impression is the general !()
i

15 flavor of their conversation yesterday seems to have addressed

16 each of these points.
>

17 MR. TURK: All right. '
,

18 JUDGE SMITH: And you 're taking them up a p': int at a

19 time makes it quite clear --

20 MR. TURK: Your Honor. I would -- |

21 JUDGE SMITH: -- it will give you some, and we defer
-

22 somewhat to your judgment on it, but I 'm not surprised by any

23 of their answers this morning in view of their testimony

24 yesterday.

25 MR. TURK: In that case, Your Honor, rather than go

Heritage Reporting Corporat ion4 ,
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BORES, LAZARUS - DIRECT 12046

() 1 through a more or less redundant examination. I would like to

2 continue on Page 3160 of the transcript.

3 JUDGE SMITH: Thirty-one what?

4 MR. TURK : 3160, and let me see if I can put this in

i5 proper context. The discussion here relates to the withdrawal

6 of the plant-specific features and containment references from
.

7 Dr. Bores 's first memorandum of February 1987, and then the

8 issuance of the revised memorandum on June 4. 1987 by Dr.

9 Bores.

10 MS. WEISS: Is there a line?

11 BY MR. TURK :

12 Q And. Dr. Bores, I 'd like you to look at the question

13 and arswer appearing on page 3160 starting at Line 18. Let me

() 14 read that.

15 Question: "Now I want you to tell us what the impact

16 of that withdrawal of the information was on the position."

17 Answer: "CThomas) Well, in essence, it -- well, as

18 we understand it, it required FEMA to develop a position using

19 the standard parameters for emergency planning which are set

20 forth in NUREG-0654, FEMA Rep. 1. Revision 1, the joint

21 guidance document issued by FEMA and the NRC, and not to give

22 special consideration to, in essence, disregard the special

23 features of the containment at Seabrook. And using that

24 information in NUREG-0654 or FEMA Rep. 1, using that as a base,

25 together with the facts of the situation at Seabrook, led to
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BORES, LAZARUS - DIRECT 12047
,

h i the development of the FEMA posture."

2 Dr. Bores, I would like to ask you whether at any

3 time you or anyone else in the NRC suggested that NUREG-0654,
,

4 the guidelines of NUREG 0654 need not be applied to Seabrook?2

P

5 MR. OLESKEY: I obj ect. The question that 's asked
.

6 doesn 't directly track and challenge the ariswer j ust quoted

7 from the transcript at 3160.

8 There the answer was with respect to FEMA 's

9 understanding of the basis on which it viewed 0654, and |

10 accordingly developed a position.

11 The question j ust asked doesn 't challenge that. It

12 simply asks if the NRC fed any additional information into FEMA i

13 anytime. Therefore, the answer, if informative, couldn 't be !

() 14 used to challenge the testimony that 's been quoted.

15 MR. TURK: Well, let me see if I can take care of .

16 that. Your Honor, by repnrasing the question,
r

17 iUI MR. TURK:
,

1

18 Q Dr. Bores, Mr. Thomas indicates an understanding on

,

19 his part of what FEMA was now --

20 MR. OLESKEY: No, I obj ect. He indicates

21 understanding using the word "we" which means in the context of '

22 his agency; a common mistake you 've made throughout your
,

'

23 examination, counsel.

24 BY MR. TURK:'

25 Q Dr. Bores. Mr. Thomas uses the word "we" and

:
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BORES, LAZARUS - DIRECT 12048

() 1 indicates that this undefined we, at least as it appears here.

2 understood --
'

3 JUDGE SMITH: No, that 's not -- you 're getting into a

4 little bit too fine of an argument with Mr. Oleskey here.

5 MR. OLESKEY: I think it 's quite clear. It 's FEMA..

6 He says, as we understood, it required FEMA to develop a [

7 position. There 's nothing ambivalent or ambiguous about it at

8 all.

9 JUDGE SMITH: We 're all looking at it.

10 MR. TURK : It 's a semantic dif ference, Your Honor.

11 JUDGE SMITil: I know.

12 MR. TURK : Mr. Oleskey would like to apply to all of'

! ;

i
13 FEMA --

() 14 JUDGE SMITH: Well, that 's what it says. So l et 's --
4

15 MR. TURK : Well, I 'll accept -- ,

'

16 MR. OLESKEY: What the transcript says.
i

the plain meaning of the words. |17 MR. TURK : --

18 JUDGE SMITH: The plain meaning of FEMA?

19 MR. TURK: Of "we". I don 't concede that it meant
!

| 20 everyone at FEMA. Your Honor.

21 JUDGE SMITH: All right. Go ahead. I mean we see

! 22 what it seys. ,

23 BY MR. TURK :

24 Q Dr. Bores, do you believe that, or to your knowledge, j

l

25 had anyone from NRC, including yourself, indicated to Mr. j
e

O Heritage Reporting Corporation
(202) 628-4888 ;

_ - _ - _ _ _ _ - _ _ _ _ - _ . - _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ .



- _

,

BORES, LAZARUS - DIRECT 12049
i,

; () 1 Thomas or FEMA that they were then required in June of 1987 to

2 develop a position relying on NUREG-0654, and that that was any |

3 dif ferent from what they had been required to do previously?

I |
4 4 MS. WEISS: Mr. Chairman, I obj ect.

5 There is no possible answer to that question that 's
i

l

f c relevant to what Mr. -- or could be competent on the issue of i

t
:

k 7 what was in Mr. Thomas 's mind and FEMA 's mind. This [
t !
4

,

j _8 questioning is cumulative. It 's not adding anything to the j

i i

j 9 record. It 's j ust gilding the lily. We 've had well over a day {

l !

j 10 of direct. I j ust think it 's time -- we 'd like to get }

!
11 something done this week.j

12 MR. TURK : I 'll -- I withdraw, Your Honor.'

13 BY MR. TURK:

() 14 Q Dr. Bores, at Page 3166, starting at Line 22 -- in

15 fact, let 's do the whole question and answer beginning with i

f16 Line 13.
i

17 I ask you, first of all, to read that to yourself in

18 order to save transcript space.
,

i

19 Let me ask you if the following statement correctly

20 characterizes pocitions expressed by NRC employees, to your

21 knowledge. !

22 MR. OLESKEY: Well, let 's confine the question, if

23 4.t 's going to be a proper question, to whatever the witness is

24 said to have conveyed to Mr. Thomas, not "employees of the

25 NRC".

!
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BORES. LAZARUS - DIRECT 12050

() 1 BY MR. TURK:

2 Q Well, let me read the answer and then ask you-whether

3 it characterizes f airly your understanding.'

4 Question by Mr. Dignan: "My question as I put it to

5 you was, was it your understanding that the information which

6 we have been discussing was withdrawn by the NRC because a

7 conclusion had been reached that the information was
' 8 erroneous?"
f

9 Answer: "(Thomas) If I can expand on that to make

10 sure that we are not misleading anyone, and I think this

11 answers gets to the nature of what is going on in the RAC, why

i 12 there is disagreement. It 's simply this. That the NRC very

13 clearly feels that, and they 've verbalized this to us, that in

() 14 fact Seabrook should have special treatment; that the walls

15 are, as I understand it, four and a half feet thick, and there

16 is a 5-foot vacuum space and an 18-inch, another containment.

17 and there is an inch of steel in there someplace too, and it

18 should have special treatment, and that this whole issue of the

19 beach population is really quite, if I may say, silly in the

20 mind of a number of the RAC members, and the minds of the NRC
,

21 folks."

22 Dr. Bores -

23 MS. WEISS: Read the rest of the answer.

24 MR. OLESKEY: Well. let 's complete the answer,

25 counsel, if you would.

O Heritage Reporting Corporation
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)BORES, LAZARUS - DIRECT 12051

() 1 MR. TURK- You 're welcome to do that later.

2 MR. OLESKEY: No, would you? It 's your examination. I,

3 JUDGE SMITH: Well, let 's do it now. Go ahead.

4 MR. TURK: The answer continues. )
,

5 "The information was withdrawn, as I understand it.

6 because the -- what was articulated to me was that the NRC was.

7 not willing to carry forward litigation."
,

8 BY MR. TURK: ,

9 Q Dr. Bores, I'd like to focus on three elements of I

i 10 that answer.
1 .

11 First of all. have you ever expressed to Mr. Thomas

12 or FEMA that Seabrook should have special treatment because of .

13 its containment or plant-specific safety features?"

() 14 A (Bores) I have not. And to the best of my

'

15 knowledge, I know of no one else from the NRC who had indicated

16 that Seabrook ought to get special treatment. ;

,
17 Q Secondly, do you believe it is correct, as Mr. Thomas

,

| 18 alleges, that the beach population issue is silly in the minds
i

19 of NRC folks?

20 MR. FLYNN: I -- I

21 BY MR. TURK: [

22 Q Do you believe that is an accurate characterization I'

|,

23 of views which may have been expressed by yourself,to either

24 Mr. Thomas or FEMA? ;

25 MR. FLYNN: I obj ect. There are two questions, first

;

( !
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BORES, LAZARUS - DIRECT 12052 ,

() 1 of all, and specifically the first question that I 'm obj ecting.

2 to where the witness is being asked to comment on Mr. Thomas 's !
t

'

c

3 credibility.

4 MR. TURK: No. I am not. I 'm osking for a -- look. at
,

5 the testimony and a review of the statements.
,

.

6 JUDGE SMITH: I don 't read it as being a comment on
4

7 his credibility, but just as a comment on the accuracy of the

8 statement.

9 MR. FLYNN: I would agree that the second of those

I
,

10 two questions was more to that point, yes. ;

11 If that 's the sense of the question. I 'll withdraw
;

12 the obj ection. ,

13 MR. TURK: Let me reask it, if I may.
<

() 14 BY MR. TURK:

15 Q Dr. Bores, have you or anyone else. to your

! 16 knowledge, within NRC expressed to Mr. Thomas or FEMA that the
r

i 17 whole beach population issue was silly? [
;

18 A (Bores) I certainly have not expressed that the *

!

19 whole treatment, or the beach population was silly. i

f 20 As I had indicated yesterday in my testimony that I |
,

21 had been involved in a review of the New Hampshire plans since

| 22 the very first plan was submitted for technical review, and 1
t

j
i 23 certainly among those of us who have reviewed it, we have

'

24 always taken the beach concerns as being very serious.

25 So I have never expressed the view that it was a
j

: I

I
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BORES, LAZARUS - DIRECT 12053
,-

() 1 silly situation, and I know of no instance where an NRC person

2 would or did express this view. I know of no indication of

3 that.

4 Q And, finally, in that same answer Mr. Thomas

: 5 indicates that it had been articulated to him that the NRC was

6 not willing to carry forward litigation.

7 Have you ever made such a statement te him, or are

8 you aware of such statements by any NRC persons?

9 MR. OLESKEY: Well, let 's make it clear.

10 That answer was given in the context of the question

4

; 11 on the previous page. "Was it your understanding that the
1

12 information which we 've been discussing was withdrawn by the

13 NRC because a onclusion had been reached that the information

() 14 was erroneous. ''

15 And the final part of his answer is. "That

16 information was withdrawn". which was the first Bores memo, "as

17 I understand it, because what was articulated to me was that
,

!
1 18 the NRC was not willing to carry forward litigation." And

19 there was testimony about that yesterday,

20 With that context. I have no obj ect ion.
i

I 21 JUDGE SMITH: Do you? I mean is that your

!
22 understanding?

23 MR. TURK: Of the context?

! 24 JUDGE SMITH: Yes.

25 MR. TURK: Well, Your Honor, the context is

!

() Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 320S4 j
|

||| 1 uncertain. The voir dire had gone on for sometime at that !

i

| 2 point, and there was no specific reference in the question

i
3 which would clearly identify the context.;

:

) 4 JUDGE SMITH: Well, then if the context is not
!

| 5 certain, I don't know how the answer to the question is going

6 to be of any value.

E67 7 (Continued on next page.)

8
!

! 9 f
i !
| 10

'

11

12
fi

! 13

|h 14

!r15
!
'

16 '

17

18 -
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i

19
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21

22 |
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i

24 ;

i
25 !
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BORES. LAZARUS - DIRECT 12055

( ')68 i MR. TURK: Finally, then -- I 'll withdraw the

2 question. Your Honor

3 BY MR. TURK:

4 Q C r. Bores. I'd like to ask you to turn to the

5 transcript of November 4. 1987 and ask you to look at page

6 5126?

7 A (Bores) What was that page again, please.

8 -Q 5126.

9 A (Bores) I have it.

10 Q And starting at line 11 the question is as follows.

11 I 'm going to read down to the bottom of the page: "But since

12 that RAC meeting." and I presune this is the July RAC meeting.

13 MR. OLESKEY: Well, let 's not presume anything, if

() 14 you 're asking a question.

15 MR. TURK: Would you agree it 's the July RAC meeting, r

16 Mr. Oleskey?

17 MR. OLESKEY: I 'm trying to determine myself, having

le just opened the transcript. of what it is, but I think 3t is

19 important that we be clear.

20 MR. TURK: I 'll wait f or your confirmat ion.

21 MR. OLESKEY: I would say it is the July, the July

22 30th meeting. I would say it is the July 30 meeting which is

23 being discussed on that page.

24 BY MR. TURK:

25 Q Dr. Bores. let me read the transcript starting with

O Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12056

() 1 line 11:
r

: 2 "Question: But since that RAC meeting you do know

3 that a majority of the RAC does not agree with you, and you
.

4 know in particular that the NRC does not agree with you; is -

,

5 that not right?"

6 "Answer: (Thonas) Excuse me. I mean, maybe that is
'

7 the distinction that I am trying to draw here. We have a

8 direct disagreement with the NRC representatives."'

,

9 "Question: And you have a disagreement with the i

10 maj ority of the RAC, if I heard you earlier?" ;

11 "Answer: (Thones) No, that is -- I am trying to say

12 that they did not disagree. You said, did they agree? And,

13 no. it was a grey area as I understand. "

() 14 "Question: Except that you have a non-agreement with

15 the majority of the RAC and a disagreement with the NRC; is ;

s

16 that correct ?"

17 "Answer: (Thomas) I think that is a fair

18 characterization." Close quote.

19 Dr. Bores, do you believe that that is a fair

20 characterization of the RAC position as of the July 30th ;

21 meeting? -

22 MR. OLESKEY: Well, the -- obj ect ion. The question i

23 there was Thomas 's interpretation of the position of people. !

24 not whether or not it 's obj ectively correct. It was.

25 JUDGE SMITH: Well, so much of yesterday 's testimony
?
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l BORES. LAZARUS - CROSS 12057 -
'

1 was addressed to that very point that it 's cumulative.

2 MR. TURK : Your Honor. I have nothing further. i

3 JUDGE SMITH: Mr. Dignan.

4 MR. DIGNAN: Thank you. Your Honor. |
l

5 CROSS-EXAMINATION !
! 1

6 BY MR. DIGNAN: |
,

l
7 Q Mr. Lazarus, if you would be kind enough to take the :,

1 L

f 8 microphone, sir, and if you would turn with me to page 11953 of f
I| 9 yesterday 's testimony? j
i

10 A (Lazarus) Yes, I have that. !

|
11 Q I would like to direct your line to -- :

.
;

| 12 MS. WEISS: Just a second. Have we got a copy over |
u !
< e

13 here. I want to see if we can -- }

( 14 MR. DIGNAN: Is the Board without a transcript now, j

| 15 Your Honor?
;

16 JUDGE SMITH: I can share,
g

17 MR. DIGNAN: Everybody on base? i

i 18 JUDGE LINENBERGER: 11953? !
'

i

19 MR. DIGNAN: 11953. Your Honor, yes. [
E

20 BY MR. DIGNAN:

21 Q Mr. Lazarus. I would like to direct your attention to |
I

22 ine colloquy that starts, oh, in approximately line 8 and goes
*

23 down through the middle of the page, and would you just review
[

| 24 that briefly, sir?
E

25 A (Lazarus) Yes. i
i

(
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BORES. LAZARUS - CROSS 12058

() 1 (Witness reviewing document)

2 THE WITNESS: (Lazarus) Yes, I 've read it.

3 BY MR. DIGNAN:

| 4 Q Now, in that colloquy you indicated that when Mr. --

5 when Mr. Thomas declined to take a vote he indicated correctly

6 that NOAA, and that 's the National --

7. A (Lazarus) Oceanic Atmospheric Administration.

8 Q -- Oceanic Atmospheric Administration, NOAA,

9 representatives that attended the previous meeting weren't

10 there, and he declined to take a vote on the issue. Did he

'

11 give any other reason -- did he articulate any other reason as

12 to why he did not wish to take a vote?

13 A (Lazarus) Not particularly on taking a vote. He 'd
1

() 14 addressed the fact that he would prefer to redraft the position

15 and reconvene another meeting to discuss the issue.

16 Q Prior to the show of hands you requested, has it been

17 your experience that there ever was a vote or show of hands

18 taken in the RAC. Region 1 while you attended?

19 A (Lazarus) No, that generally was not done.

20 Q How about you. Dr. Bores, do you ever recall another

21 time when a show of hands or vote was taken on a matter?

22 A (Bores) I cannot recall the occasion when we used

23 the show of hands. I think; although, we do go around and ask

24 for position statements per se, but it 's very seldom that you

25 ever get into a situation where it 's not obvious that, you
i
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BORES. LAZARUS - CROSS 12059

() i know, what the positions are.

2 Q Dr. Bores, could you now take that transcript and

3 turn to page 11958-59?

4 MR. TURK: Page again, please?

5 MR. DIGNAN: 11958

6 THE WITNESS: (Bores) I have it.

7 MR. DIGNAN: And 59.

8 BY MR. DIGNAN:

9 Q And would you review that testimony just briefly to

10 yourself, sir?

11 (Pause)

12 THE WITNESS: CBores) Okay.

13 TI MR. DIGNAN:

() 14 Q Now, in that testimony you indicated that you could

15 not recall at which RAC meeting Mr. Thomas had made his

16 statements concerning FEMA 's definition of reasonable

17 assurance?

18 A (Bores) That is correct.

19 Q Is that still the state of your memory, that you

20 can 't recall at which RAC meeting he made those? This is one

21 of these silly preliminary lawyer questions. Have you

22 exhausted your memory on whether or not, as to which RAC

2s meeting it was, sir?

24 A (Bores) It is my recollection it was the July

25 meeting, but I 'm not absolutely certain.
4
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() 1 Q Let me show you pages -- global pages 4 and 5 of what
,

2 has been marked Staff Exhibit 2-A. which are pages 3 and 4 of ,

3 your substantive memorandum, and ask you to peruse paragraph 9. !
: i

4 the three parv'raphs -- three or four paragraphs that follow ;

5 the number, and in particular the carryover paragraph between t

6 global pages 4 and 5 and ask you, does that refresh your -

7 recollection that in fact the statements were made on July

!8 30th?

'l A (Bores) Okay. I have read it. And with that, then.

10 I wou'd say it was the July meeting that he did say that.
.

11 Q Gentlemen. would you now. Dr. Bores in particular.

12 would you turn to -- I 'm sorry. Mr. L azarus, if you would take
,

13 the -- I apologize. Dr. Bores, would you take the transcript

() 14 and turn to page, again. 11991-92, and I would ask you to

15 review the testimony that begins with the question at the top

; 16 of 991 and runs through line 8 on 992. for just a moment. ;

!

17 please? |

18 A (Bores) Okay.

19 Q Now, to begin with, as of yesterday you indicated you

20 weren't sure of the date of the RAC meeting at which the f
21 meeting between you and Mr. Thomas, as to which your testifying

'
22 took place, have you since had an opportunity to refresh your

|

23 recollection as to the date of that RAC neeting?
I'

"

< >

24 A (Bores) Yes, it was January 7th and 8th, 1988. t

'
25 Q Thank you,

I
i
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() i Now, you testified there that during a conversation

-2 with Mr. Thomas he indicated with reference to your memo that

3 is in a part of Staff Exhibit 2-A. that he was upset about it

4 and he essentially felt he had been stabbed in the back by it.
- 5 My question to you is, did he use the words "that he

6 had been stabbed in the back." or is that a characterization by

7 you?

8 A (Bores) As close as I can remember he used the words

9 "stabbed in the back."

10 Q All right. Did he state in form or substance that he

11 felt your memorandum, that he had read, contradicted the

12 version of events of the July 30th meeting that he had already

13 testified to in this proceeding?

() 14 A (Bores) Could you ask the question again, please.

15 Q Yes. sir. Did he state to you in form or substance

16 that he was upset because your memorandum contradicted the

17 version of events which, at the July 30 meeting. which he had

18 given in this proceeding while testifying?

19 A (Bores) I can't say that he stated that he felt the

20 memoranda contradicted him. I think it was more along the line

21 that, you know. if we felt we had such a different perspective

22 of what happened, then we should have cone to his counsel.

23 Q Since that meeting has Mr. Thomas ever indicated to

24 you personally or in conversation with you that, in fact. it is
25 now his judgment that your toemorandum does not differ from his
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(f 1 recollection all that much? |

2 A (Bores) Since that RAC meeting we have not had very f
3 many discussions related to the Seabrook beach issues other

4 than the business meetings per se; and he has not stated that.

5 Q Has he ever indicated to you or did he in that |
r

6 conversation state to you that the differences between your i

7 memorandum and his recollection of events were not significant? j

8 A (Bores) He did not state that. |

9 Q Per contra. did he state to you in form or substance

I10 that they were significant?

[11 MR. OLESKEY: Well, why don 't we simply find out, to

12 the extent we haven 't already, what was said. I thought we had ;
.

13 established it, and this form of negative pregnant question

() 14 proves nothing.

15 MR. DIGNAN: Pray Your Honor 's j udgment. :

16 MR OLESKEY: I pray Your Honor 's j udgment.

17 MR. DIGNAN: Now you 're getting Evidence 301 from the

18 Superior Court. Your Honor, in Massachusetts. ;

i

19 JUDGE SMITH: He muy answer. but I also think that in

20 full context we should be aware that Dr. Bores was sitting at
.

!

21 the same counsel table with Mr. Thomas when he talked about '

22 these very matters. And I wonder -- oh, you 're alluding to ;

|
'

23 private conversations. He may answer.

24 MR. TURK : Your Honor, for clarification, the
'r

25 context, as I understand the historical evolution, there 's the !

<

) Heritage Reporting Corporation i

(202) 628-4880

i
!

. . - - _ - _ - . . . . - - . - - - , _ - . _ . _ - - _ - - - - . .



, _ _ _ _ _ _ _ _ .-__- _ _ _ _ _- _ _ _ . --- - - --. . . _ _ _ .. _- __

f

j

j BORES, LAZARUS - CROSS 12063 :
1.

() 1 July RAC meeting, there 's Thomas 's voir dire, there 's the !

! 2 January encounter between Mr. Thomas and Dr. Bores, and then
1

; 3 Dr. Bores and Mr. Thomas took the stand in January.

4 JUDGE SMITH: That 's right. i

|
5 MR. FLYNN: I 'd like to suggest that the Board made a*

6 slight mistake in saying that Mr. Bores -- Dr. Bores and Mr.
|

7 Thomas were sitting at the same counsel table; I believe you

8 meant to say witness table.

9 JUDGE SMITH: Yes. I did; thank you.

10 MR. OLESKEY: My obj ection is that the answer to the

11 question, did he ever say that disagreements weren't

12 significant. proves nothing standing alone. What 's significant

13 is, what was said, and he 's already testified to what was said.

() 14 JUDGE SMITH: That was said between Thomas and Bores? |
!

15 MR. OLESKEY: Yes.

16 JUDGE SMITH: Yes. 1

17 MR. OLESKEY: And he apparently has testified to

18 that, to my hearing today. And I know, as you pointed out.

19 Judge Smith, there was testimony in January under oath by both

20 of them, sitting side by side at the witness table.

21 JUDGE SMITH: I co not recall whether the questions

22 put to Dr. Bores are sufficient to have produced specifically

23 the answer which Mr. Dignan seeks. ;

24 MR. DIGNAN: They are not. I will represent that to

25 the Board. I 've got the testimony in f ront of me of Mr. Thomas
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() 1 and Dr. Bores at that time.

2 JUDGE SMITH: On the other hand. I don 't particularly

3 favor a series of example questions. The other one was

4 appropriate, and just let this one be appropriate; then if

5 you 're going to go further j ust ask him to --

6 MR. DIGNAN: I j ust want -- I mean, this is a per

7 contra wrap-it-up question.

8 JUDGE SMITH: Okay.

9 BY MR. DIGNAN:

10 Q My per contra question is, did he ever state to you. 4

11 in conversation, that the differences --

12 MR. DIGNAN: -- now, which one have I asked. I

13 haven 't wrote -- I can 't remember now.

() 14 JUDGE SMITH: If the differences were significant --

15 MR. DIGNAN: What?

16 JUDGE SMITH: You asked if the differences were

17 significant and he said, no. Now you 're asking, did he ever

18 state that the differences were not significant.

19 MR. DIGNAN: Yes.

20 BY MR. DIGNAN:

21 Q Did he ever say that the differences were not

22 significant?

23 A (Bores) He did not.

24 MR. DIGNAN: I think it is the other way.

25
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.() 1 BY MR. DIGNAN: i

2 Q Did he ever say the differences were significant? j

3 A (Bores) Not to my recollection.
.

4 MS, WEISS: Are there anymore possibilities.

5 JUDGE SMITH: How does that last one differ from the

6 one before that?

7 MR. DIGNAN: Because I think we had flipped them. I

t
,

8 had said not significant twice. Your Honor. The one I had --

9 when the shooting starting on the right, that was the question
,

1

10 before the witness, and I forgot it. I

11 MS. WEISS: One was a double negative; one was a
!

12 negative; and one was a positive.
4 i

13 MR. OLESKEY: May the description --

() 14 MS. WEISS: For what it 's worth,

15 MR. OLESKEY: May the description, right, as

16 characterized on this side, be taken to be a geographical
.

17 description and not a political one. Your Honor,

18 BY MR. DIGNAN:

19 Q Mr. Lazarus, if you would turn to page 12021 of ;

20 yesterday 's transcript.

21 A (Lazarus) Yes, I have it.
r

22 Q And if you would review, oh, approximately lines 7

23 through 13. and if you need to review before that to get it in

24 full context, the answer you 're giving begins over at line 25

I25 of 12020.
f
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() 1 A (Lazarus) Excuse me. how far~did you want me to

2 review this? ,

3 Q Just down -- well. Just down through -- well. i

! 4 anything you want to. Mr. Lazarus, but right down -- ,

5 particularly. I 'd like you to go down through line 12 on 12021.

6 A (Lazarus) All right. I 've completed that. -

7 Q You have. Now, in that testimony you testified that ,

!
8 after you and Dr. Bores left the July 30. '88 (sic) meeting you

9 briefed your management of what had happened at the meeting.
:

10 and in particular, you briefed them on the show of hands that
'

11 you had called for. And I believe you testified or you
;

12 testified in there that one of your motives in briefing your'

13 management was that there might be, to use your words. "There

() 14 may be some repercussions on this " And I understood that

! iS "this" to turn the -- to refer back to the show of hands you
'

j

i 16 had requested; am I correct in that?
1

17 A (Lazarus) Yes, partly that. But also the fact that

,

18 at that point in the meet.ng I was taking more control of 'he
i

19 meeting. I believe. than Mr. Thomas was. He, at that point, ,

t

! 20 wished to adjourn and I was opposed to that position.
,

| 21 Q My question to you is, were there any repercussions?
i

22 A (Lazarus) Yes, there were.

| 23 Q Could you describe them for the Board? i

,

24 A (Lnzarus) At several months later, actually it was
.

25 early to mid-Decenber Mr. Bellamy who is my supervisor, was in
!,

() '
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() 1 FEMA. Region 1 on another purpose and stopped by Mr. Thomas 's
:,

f- 2 office or was called into Mr. Thomas 's of fice. [
' ;

3 MR. OLESKEY: If this is about to be a hearsay !

4 conversation between Thomas and Bellamy I obj ect.

5 THE WITNESS: CLazarus) I will relate what Mr.
)

'

6 Bellamy related to me. Your Honor.
:

8

! 7 MR. OLESKEY: It 's still hearsay, double hearsay.
fi

{8 Evidence 4- --

l
9 MR. DIGNAN: I 'd ask the witness what the -- ;

>

10 MR. OLESKEY: Evidence 401.

I

i 11 MR. DIGNAN: -- what the repercussions were on him.
I

12 MR. OLESKEY: I don 't care what happens to this j
i

13 witness unless it 's something which can come in because it 's

() 14 relevant to an issue in the case. It seems to me we 're going
j
4

| 15 the other way on that, number one. Number two. it 's double
,

i

| 16 hearsay.
!

| 17 JUDGE SMITH: All right. It 's only really single
|
!

18 hearsay, but it 's enough. However. --

ff 19 BY MR. DIGNAN:
'

1
2 20 Q What did Mr. Bellamy say to you, if that was the [

! 21 repercussion?
t

22 MR. OLESKEY: That 's still hearsay if he 's relating f
!

23 something Thomas said, which appears he 's going to. I

| l
t

,

24 JUDGE SMITH: Can you characterize repercussion
i

25 without characterizing the conversation between Bellamy and
i

|
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() 1 Thomas? What you understood to be a conversation between

2 Bellamy and Thomas create a situation af fecting you in any way?

3 THE WITNESS: (Lazarus) Yes. Your Honor, it did.

4 JUDGE SMITH: And what was that situation?

5 THE WITNESS: (Lazarus) My professional conduct was

6 impugned.

7 BY MR. DIGNAN:

8 Q What, if anything, did you do after you had learned

9 that your professional conduct had been impugned?

10 A CLazarus) I contacted Dr. Bores who attended the

11 meeting to talk to Mr. Bellamy to explain what he saw occur at

12 that meeting?

13 Q /nd did that end the matter?

() 14 A (Lazarus) Yes, that pretty much ended the matter

15 there.

16 MR. DIGNAN: That 's cli I have. Your Honor.

17 JUDGE SMITH: We 'l l take the morning break early.

18 And do you have your cross-examination plan or do you still

19 want to stick with that one that you --

20 MR. OLESKEY: Yes.

21 JUDGE SMITH: Well, do you have a better feeling for

22 breakit.4 up the sequestration?

23 MR. OLESKEY: Yes, I do. What I -- I had said

24 yesterday at Mr. Turk 's request and at the Board 's, that I 'd do

25 Lazarus first.

O lieritage Repor+ ing Corporation
(202) 628-4888

_ . . . . . . . . . . . . .



, -__ _ _ _

!r

I.
'

i
;
t

BORES. LAZARUS - CROSS 12069*

1 JUDGE SMITH: Yes.

2 MR. OLESKEY: So what I 'm going to do -- I don 't care
i

3 if Bores is there or not, until I get to April 15th. '87, at !
!

| 4 that point I 'm going to ask Mr. Bores to be sequestered until I i
! I
'

5 finish the examination running through the balance of -- |
| !

6 JUDGE SMITH: A11 right. |
;

j 7 MR. OLESKEY: -- of '87. But really in the main it 's-

!
L 8 July. |
' ,

f9 JUDGE SMITH: The actual events at the RAC is the
i

10 thrust of your cequestration. j

11 MR. OLESKEY: Yes.

12 MR. TURK: May I ask also the approximate time for

13 the sequestration, so we know if Dr. Bores has time to check |

!O 14 oes ei the motei?
i
'

15 MR. OLESKEY: I can 't answer that. Mr. Turk.

16 JUDGE SMITH: Well, he 'll certainly have time to

17 check out of the motel. He certainly -- he certainly is

18 not -- |

19 MR. OLESKEY: I also want him out while I discuss the

20 circumstance under which these memoranda were originated by Mr. ;

21 Turk.

22 JUDGE SMITH: He 's going to -- I mean, certainly he's ;

23 not going to be back before lunch. <

24 MR. OLESKEY: I *m sure that 's true.

25 JUDGE SMITH: We 'l l take our morning break. Let 's

!
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h 1 keep it to 10 minutes.

2 (Whereupon, a brief recess was taken.)

et/68 3 (Continued on next page.)
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()9 i JUDGE SMITH: You nay proceed.

2 MR. OLESKEY: Mr, Flynn said he had a few questions.

3 and I said it would certainly be agreeable if he did them now.
t

1 4 MR. FLYNN: I have a short examination which I

5 believe will take no more than five minutes so I -- and the4

'

6 clock is running, yes.

7 CROSS-EXAMINATION

8 BY MR. FLYNN: r

I 9 Q Dr. Bores, I want to begin by asking you a few ;

10 questions about what you understood to be the importance that

11 Mr. Thomas attached to the discussion of the containment.
I 12 Now, you 've testified at some length about your own

13 perceptions of the importance of it. But my question to you I

() 14 is, what did you understand to be the importance that Mr.
|'

4

15 Thomas attached to that?
'

16 And let 's put the question in context. I 'm talking
.

17 about the period of time from April through the time when the .

:

18 FEMA testimony was filed in June of 1987. ;

i 19 MR. DIGNAN: I obj ect. Calls for the witness to go
:

20 insiae Mr. Thomas 's mind, and I don 't know what the word

21 "importance" means in context, nor what statements about the i

f 22 containment we 're talking about. The witness has testified
I

; 23 to -- ,

i

24 MR. FLYNN: I 'll rephrase the question.
i

I 25 MR. DIGNAN: -- a number of dissertations on !
!
!
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()
'

1 containment.

2 BY MR. FLYNN:

3 Q ~Dr. Bores, did Mr. ~ Thomas discuss that subj ect with |
t

4 you either within the conte: t of a RAC meeting or privately? |
:

5 A CBores) That is, the subj ect of the Seabroo:: |
i

6 containment features? !

7 Q Yes.

8 A CBores) Yes, Mr.-Thomas had discussed containment.

9 Q Can you summarize those discussions for us?
|

10 A (Bores) Mr. Thomas, in his discussions of Seabrook. I
t

let me start that over. I11 appeared to place important --

t

12 Mr. Thomas appeared to rely heavily on the

13 containment features, or at least wanted to rely on them. And

() 14 in discussions with me, and I know with other NRC staff, had

15 desired, I guess, from me or from NRC staff come statements as ;

16 to the strength and other features of this containment which

17 might support a position. I guess.
I

18 Q Did you have conversations with him where he said, in

19 essence, if that 's -- if the NRC is willing to say those

20 things, get out a sheet of NRC letterhead, write it down, sign
.

'

21 the paper, send it to FEMA?

22 A (Bores) In essence, he had such discussions with us, i
'
l

23 Q Can you tell us how of ten and when? |
i

24 A (Bores) Discussions of that nature occurred on a j
!

25 number of occasions, probably going back to 1984 time frame f

?.
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O e t reee . 1c e e mee r o r ee-1 r
2 Q I want to move on to a somewhat different subj ect,

i

3 now.

4 You 've testified both this week and I believe at the;

! !

5 session in January of this year about discussions within the

6 RAC about the meaning of the term "range of protective actions"
i

7 or the requirement for the range of protective actions. j

i i

8 My question is, when was that topic introduced into

9 the RAC discussions? When was the first time that it came up' i

10 in the RAC discussions? ,

! !

|
11 A (Bores) I don't believe I testified to it yesterday, ;

;

! 12 but I did discuss it in January. |

|

13 That topic had first arisen. I think, in the January

O 14 21n ene 8th meetinae. !
*

15 MR. OLESKEY: 1988.

16 THE WITNESS: CBores) 1988. yes.

17 }.'R . FLYNN:

18 Q For the sake of clarity, you understood the question

; 19 to be asking about the interpretation of the phrase "range of

20 protective actions".

|
| 21 A (Bores) That is correct.

| f
j 22 Q At any time before the January 1988 RAC meeting, had ;

I

23 you had any discussions with Mr. Thomas privately on that

j 24 subj ect ?

I
25 A (Bores) Not to my knowledge.j

4

!O !
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i() 1 Q On the subj ect of reasonable assurance, that is to

2 say FEMA 's reasonable assurance finding. in any of the RAC

3 meetings which you have attended was there a discussion about
!

I 4 what the role of the RAC was in relationship to FEMA 's overall
!

5 reasonable assurance finding?

6 A (Bores) There were discussions in RAC meetings from j
l

7 time to time as to the RAC 's role versus FEMA 's role in making

5

i 8 a finding.
4

9 Q And what was your understanding of that role?

i 10 A (Bores) Okay. My understanding --
! i

11 MR. TURK: As it was expressed in the RAC meetings? ,{

12 MR. FLYNN: I will accept that addition to my f
i
'

13 question, yes.
,

() 14 THE WITNESS: (Bores) My understanding of the RAC

15 role and the RAC 's understanding as discussed in the meetings

f16 was fairly unanincus in that the RAC viewed itself really as a

17 technical advisory body to JEMA, and it was FEMA 's role to make f
:
-

if the reasonable assurance finding.
!
'

19 BY MR. FLYNN:

[ 20 Q When you say advisory, would you accept that the
,i

21 context of your advice was limited to the applicability of

22 NUREG-0654?
:

23 MR. TURK : Well, that 's a slight ly dif ferent -

,

,

24 question. Are you asking the advice that he expressed in the ,

| 25 RAC meeting?
:
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I

- f() 1 MR. FLYNN: The question is. In the context of the
t

2 discussions in the RAC which he has j ust referred to, would he

3 accept that the understanding was that the role of the RAC was |
:

4 to advise on the applicability of NUREG-06S4.

5 THE WITNESS: (Dores) I don't think the discussions !

i

6 were that specific so that one could say it was limited to that

7 particular understanding, or that particular understanding was

8 expressed.

9 BY MR. FLYNN:

10 Q I want to refer you now to Staff Exhibit 2, your

11 memorandum of October 15th with the attachments, and I 'll ref er
i
'

12 you specifically to Page 71
f

13 MR. TURK: That 's 2- A. Your Honor. i

() 14 BY MR. FLYNN:

15 Q That would be the second page of your Attachment 15.

16 Do you see that?
r

!17 A (Bores) I have it.
i

18 Q And I will refer you specifically to your handwritten

19 notation in the margin where you wrote "no" with two

20 exclamation points.

21 My question is, did you communicate your disagreement

22 with the statement to Mr. Thomas or anyone else at FEMA? j

I
23 MR. TURK: In what time frame. [

+

24 BY MR. FLYNN:

25 Q At any time after you made the notation.

h

([) i
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r

() 1 A (Bores) I did not relate this to Mr. Thomas in any
!

2 specific. that is, pointing to this document and saying. I
"

3 disagree with this.
,

i 4' I think in the context of what was discussed in the .

I

!5 subsequent RAC meetings, the context here was certainly

6 discussed; that is, within the confines of the RAC meeting. t
'

!4

7 Q Can you elaborate on that a 1.ttle bit?'

E
8 What was it that was discussed in the RAC meeting

i

9 from which Mr. Thomas would have inferred that you disagreed ,

+,

10 with that statement? [
<

!

f| 11 A (Bores) I 'm not sure that he would yet know that I 'm

| 12 disagreeing with this particular statement specifically unless |
2

.!| 13 you led him to the statement.

14 The discussions were relative to sheltering as an |
' i.

I 15 opticn in general, its advisability, under what conditions. et |
'

!

16 cetera.
!

17 In other words, from discussions in the RAC meetings.
;

18 I don 't think he could be led to this particular statement.

!
i 19 MR. FLYNN: Thank you.

,

i

|
20 MR. TURK: I 'd note. Your Honor, for clarification, i

'
i

21 yesterday I had indicated that when I was going to be making [

! 22 copies of Exhibit 2-A. that I had marked some bracketing
[

.l.
23 notations around some words on two pages. In fact, if you Inok

,

24 at global Page 70 and 71, there are some words which are framed f
i

<

| 25 by brackets or underlining. That is my notation. !

|
!
;'

| (:) i
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() 1 The wotd "no" with two explanation points, as Dr.

2 Bores testified yesterday, is the entry he made prior to
;

I 3 sending the document to me.

4 JUDGE SMITH: Thank you.

5 MR. TURK: In fact, on his reading of the document.

6 JUDGE SMITH: It necessarily follows that any time

7 there is a notation on 2-A that doesn't appear on 2- that would

8 be your product? ;

i
9 MR. TURK: To my knowledge, this is the only --

10 JUDGE SMITH: This is the only one?

11 MR. TURK: This is the only one. Your Honor, except

12 up at the -- well, yes, that 's the only one. Your Honor.

| 13 BY MR. FLYNN:

() 14 Q In the direct examination which Mr. Turk conducted

15 this morning, he asked yau some questions about comments that

16 you or someone made about the beach population issue being

17 silly.

18 The question I will put to you is, was that in fact

19 not a fair characterization of comments made by Paul Lutz?
|

20 MR. TURK: May I j ust seek clarification?

21 I think the question is did Mr. Lutz indicate that
|

22 the beach issue was silly.

I
i 23 BY MR. FLYNL ,

p

24 Q That 's a little more specific than my question, but I I
I

25 will ask you if you can answer the question the way it has been |
!

O Heritage Reporting Corporation
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() 1 modified.

; 2 A ' Bores) And let me see if -- let me seek a further

3 clarification. I
l

!

4 Are you asking me did Mr. Lutz say that this was

5 silly, using the word "silly"? Or is it a characterization of
i

I |
6 other words?

). 7 Q No. I 'm no t asking you to comment on whether what Mr.
:

| 8 Lutz sa..d was silly. I 'm asking you did he use that term. !
ia

!
j 9 A (Bores) Did he specifically use the term "silly"; is

10 that what you asked?
i

{ 11 Q Yes, that 's my question.
' !

12 JUDGE SMITH: Answer it, yes. i
i

13 THE WITNESS: (Bores) Okay. I cannot -- I do not

14 know whether he used the term "silly". f()
i

15 JUDGE SMITH: There 's a miscommunication here. His |
i

i 16 clarification was -- go ahead, f
I

:

17 THE WITNESS: CBores) The clarification I asked was, !
|- i

18 did he use the term "silly", is what I understand your question ||
f

|- 19 to be.

20 MR. FLYNN: Maybe it would help if I put it in

4

21 context. ;

!

22 BY MR. FLYNN: |

23 Q I would suggest to you that the substance of Mr.

24 Lutz 's comments was, we know that this has a strong

25 containment. We 're being asked to approach the problem as it ,

O Heritage Reporting Corporation
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lG 1 it weren 't there, and that 's silly. |>

3

) 2 And I 'll ask you --
1

3 JUDGE SMITH:. Those umy not be his exact words, but j
,

| 4 that was the essence of his comments; is that your point?

'

5 BY MR. FLYNN:

6 Q Yes. I 'm not attempting to quote Mr. Lutz, but I 'm

7 asking you if you would agree that that was in essence what he

j 8 said. |

! 9 A_ (Bores) Okay. In the context -- let me start over

10 on this. j

l

11 (Pause.) I

12 THE WITNESS: (Bores) In the context that we were j

i

13 essentially stalled where we were going in the RAC meeting in )

h !14 that the RAC. maj ority of the RAC, if you wish, had one view.

j 15 Mr. Thomas had a second view. Both positions appeared to be

16 fairly fixed. Mr. Lut made statements relative to the
'

'

17 containment and the containment features, that it was removed.
l

18 We still know it 's there; in essence, the conversation. |
|

19 MS. WEISS: May I have a clarification, Your Honor? |
i

20 Is this the July 30th RAC meeting or the January 1988 !
|

21 RAC meeting?

22 THE WITNESS: (Bores) It 's my recollection it would 1

23 be the July 30th RAC meeting.

24 So in the context of we 're stalled, we 've looked at

25 ( Continued on next page )

O
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() i these issues, the sides are fixed. RAC 's view. Mr. Thomas 's i

2 view, we know the containment is strong. whatever. That has

3 been removed f rom the position; still know it 's there. I think

4 if you want to use the context. or the characterization of what

'

5 Mr. Lutz sw;s. it 's silly to be sitting here arguing these
,

6 positions and not going anywhere. And the context is not that

7 the beach situation is silly.

8 BY MR. FLYNN: |
!

9 Q Yes. I have one final subj ect that I want to ask you '

10 about. I would refer you to your letter of February 18, 1987

| 11 to Mr. Thomas which has been introduced as Staff Exhibit 5. and

! 12 which we 've referred to as the Bores 1 memo.
I
i 13 You indicated in your testimony yesterday that that

() 14 was intended to be a discussion piece; a straw man. I believe. .

15 is how you put it.

! 16 I ask you, does that memorandum say "draft"?
!
! 17 A CBores) It does not. It is my input to the RAC

I
18 process. ;

'

!
I 19 Q Is there anything in the memorandum which would

1

| 20 indicate to a reader that it had not been cleared by whoever
!

21 needed to clear it at the Nuclear Regulatory Commission?
!
! 22 MR. TURK : Your Honor, if we 're going to ask that

!

23 question. I 'd like to have the witness take the time to read

! 24 the cover page of that memorandum. ;

i i

25 Do you have that in front of you?'

{
l

() I
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(202) 628-4888

l
I

i 1



, -

|
|

;

!

! BORES, LAZARUS - CROSS 12081

I
||h i THE WITNESS: (Bores) Yes, I do.

i

) 2 JUDGE HARBOUR: Does this memorandum have an Exhibit
i

| 3 number?
!
| 4 THE WITNESS: CBores) It 's Staf f No. 5.
!

I S (Pause.) ;

E69 6- (Continued on next page.)

i 7

8

9
,
,

1

10 I

11
i

12 |

13

,

|
14

4

15

16

i.
17 !

I

!
i 18

i
l i
j 19 !

! :

1 20 |
| 3

j 21 |
|

22
i
i,

23 I,

i
'

24

25
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70 i THE WITNESS: (Bores) Okay, the question as I

2 understand it, does the letter to Mr. Thomas indicate anywhere

3 that it is a draft position, or does it show concurrence of any

| 4 staff or anyone else before coming in.

5 Is that the question?

6 BY MR. FLYNN:

7 Q Well, more precisely. is there anything that a reader

8 who didn 't already know the fact would be able to learn f rom it

9 that it had not been concurred in by other people at NRC.

10 MR. TURK : Your Honor. I 'm going to obj ect. The

11 document is in front of us. It contains words. We 've had

12 testimony f rom Dr. Bores that there was a prior discussion.

13 prior to February 1987, in which he advised Mr. . Thomas that NRC
O 14 staf f headquarters could rejtet his position after Dr. Bores

15 filed it.

16 I don 't know who we 're talking about. If we 're not

17 talking about Mr. Thomas who had this prior conversation with
|

18 Dr. Bores, then what 's the point of the question?'

| 19 MR. FL'fNN : The point of the question is other people

20 at FEMA.
|

21 MR. TURK: I see.

22 THE WITNESS: (Bores) May I answer?
;

I

|
23 JUDGE SMITH: Go ehead. You may answer.

24 THE WITNESS: (Bores) The letter does not indicate

25 that anyone or no one has concurred in it. This being, as I

Heritage Repor t ing Corporation
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() 1 explained yesterday, an input to the RAC process, and as such |

'
2 the only people who would normally have access to RAC input

3 would be FEMA and RAC members. and as such, it would be

4 treated, as I would understand, as protected under the Freedom

k 5 of Information Act.

6 This is consistent with all other input that I have

!

7 provided to RAC in the past.
1

8 MR. FLYNN: I believe that 's all the questions I'
,

i

9 have. Thank you. j

10 JUDGE SMITH: Mr. Oleskey.

11 MR. OLESKEY: Thank you. Your Honor. |

i
,

12 MR. TURK: Your Honor. I 'd like to note that I 'm 1

13 sitting directly behind Mr. Oleskey, with him in between myself

() 14 and the witness. Because of that. I 'm going to have to ask Mr.

15 Oleskey to speak up so I can hear him. I can't observe him.

16 but I do need to hear him well.

17 JUDGE SMITH: Well, he 's got the amplifying

18 microphone there.

19 MR. OLESKEY: Mr. Turk has asked if he could take our

20 former seat, and I said fine, if that would be better.

21 MR. TURK: I'll move during the lunch break so as not

22 to delay things. f

23 CROSS-EXAMINATION

24 BY MR. OLESKEY:

25 Q Gentlenen. I think we 've met at least o nc e . I 'm

O Heritage Reporting Carporation
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() i Steve Olenkey. representing the Coimonwealth of Massachusetts.
,

2 Principally. I 'm going to be directing my questions ;

|

3 to you. Mr. Lazarus.

4 JUDGE SMITH: I think maybe since you 're speaking

5 away f rom the maj or parties, you 'd bet ter get the --

6 MR. OLESKEY: Sure.

7 JUDGE SMITH: -- mike up close.

8 BY MR. CLESKEY:

9 Q Principally. Mr. L azarus, as I indicated earlier. I 'm

10 going to be directing the bulk of my questions to you. A nd

11 then at an appropriate point we 've discussed. I 'll be asking

12 Dr. Bores to leave the room.

13 May I say, if there 's a question that I direct to Mr.

() 14 Lacarus which upon answering it you want to add some thing too.

} 15 'J r . Bores, as we did in the January interrogation of you and Ed

16 Thomas, go ahead. But I 'd like to get the answer from Mr.

'

17 Lazarus first.

18 Mr. Lazarus, as I understand it, you 've been involved

19 in some respect or other with issues involving Seabrook and the |

20 beach population since some time in 1985; in that accurate?

21 A (Lazarus) That's correct.

22 Q Your first involvement, as I understood it f rom your i

23 prior testimony, was August or September of 198S?
I

24 A (Lazarus) Yes, that 's approximately the correct

25 date.

O Heritage Reporting Corporation
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|
;

()' 1 Q And that was -- that involvement was an assignment as

2 a RAC member for the NRC to FEMA Region 1 RAC. correct?
|

| 3 A CLazarus) Yes. I 'm not positive that there was an |

4 official RAC assignment at that time. I know that I did attend

5 some meetings with FEMA Region i starting about that time. So

1
' 6 it was a de facto. if nothing else, representation from the

1

7 NRC.

8 Q Well, was there someone else who was a more official

! 9 representative-of the NRC to the RAC from the middle of 1985

10 forward than yourself?

11 A (Lazarus) No, sir. I don 't believe so. The section

12 chief and I. Mr. Harpster, attended several meetings together

13 during that time frame.

() 14 Q That time frame was August - September '8S to June

15 '86?

16 A (Lazarus) Yes, sir. I believe that 's correct.-

17 Q So at that point for about alacst a year there were

18 two representatives from the NRC to the FEMA Area 1 RAC7

19 A (Lazarus) I believe that 's a f air representation.

20 Q Yourself and Terry Harpster?

21 A (Lazarus) That 's correct.

22 Q And Terry Harpster was then the section chief of what '

23 section? |

24 A (Lazarus) Emergency Preparedness Section.

25 Q And you were the senior emergency preparedness

O Heritage Reporting Corporat ion
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||h i Lpecialists is that right?
i :

2 A (Lazarus) That 's correct. !
'

t i

3 Q So that you were his direct subordinate?
'

! 4 A (L azarus) That 's correct.

{
5 Q Is Mr. Harpster here today in the audience?

2

,,

r
'

6 A (Lazarus) Yea. I believe he is.
i
!7 Q Can you point him out?
I

i 8 A (Lazarus) He 's raised his hand in the back. i

j:9 Q Thank you.

10 Now, at some point, apparently the middle of 1986. !
'j t

11 approximately June, you no longer were the NRC representative f
-

.

| 12 to the FEMA Region i RAC; is that right? |
'

;

13 A (Lazarus) I 'm sorry, would you repeat it. please? !
t

I
| 14 Q Yes,

j iS About June of '86. you stopped being a NRC i

i 16 representative to the FEMA Region i RAC; 1s that right? '

'

i ,

; 17 A (Lazarus) About that time I was promoted to the i
i
i i

; 18 section chief position. I 'm not positive at that time whether !
i>

{19 there was an officially designated RAC representative. I don 't

4 i

20 recall any sequence of official RAC meetings that were going on i

i i

21 at that time where substantive decisions were being made. So'
<

t
,

l

; 22 there nay have not been someone of ficially designated for some j
l
'

23 period of time there.
I

24 Q There were also these coordination committee meetings {;

l
25 that took place which you attended during this period, correct? j4

4 r

I

I ||| !

| Heritage Report ing Corporation
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() 1 A (La=arus) Yes, that 's correct.

2 Q Coordination of the Seabrook planning procens

3 A (Lazarus) Yes, that is correct.

I 4 Q Involving the State of New llampshire. New Hampshire

5 Yankee. Massachusetts when appropriate. FEMA. those kinds of

6 parties; correct? |

7 A (L azarus) Yes.

8 Q Do I understand that when Mr. Harpster left the NRC. |

9 you assumed the position he had had? ;

!

10 A (Lazerus) Yes, approximately one month later I was

11 promoted into that position.
I

! 12 Q All right. And when did he leave the NRC?

13 A CLazarus) It was some time in May of 1986 I

l) 14 believe.

15 Q All right. And he left to become Director of

16 Emergency Planning for New Hampshire Yankee, the Applicant.

17 correct?

18 A (Luzarus) That is correct.

19 Q But up until that time you and he both attended RAC

20 meetings of FEMA Region 1. including RAC meetings for the ;

21 Seabrook proj ect; correct?

22 A (Lanarus) Yes. it is.

23 I would like to correct one point on that.

24 Approximately April of 1986. I was designated as

25 acting section chief for the emergency preparedness section for

O Heritage Reporting Corporation
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() i all issues dealing with Seabrook.
,

1
1 2 Q And how did that come to be?
I
i 3 A (Lazarus) That came to be because at that point Mr.

| 4 Harpster was negotiating for a position with New Hampshire

) 5 Yankee, or Public Service. New Hampshire.

6 Because of that negotiation, he was removed f rom any

7 responsibilities regarding emergency preparedness for Seabrook.

8 Q All right. So he stepped aside in April from

9 Seabrook responsibilities, left in May, and you assumed his
|

| 10 duties in June. ,

!
11 A (Lazarus) That 's correct.

12 MR. TURK: Officially. The witness already indicated

I| 13 he was already acting as of April.

() 14 BY MR. OLESKEY:
!

15 Q Yes, you took his post officially as of June.
I

16 A (Lazarus) June.

!17 Q But had those duties, as Mr. Turk has pointed out,

18 from April on.

19 A (Lazarus) Yes, and those are approximate dates. I 'm '

20 not positive of the exact. We 're talking approximate.

21 approximately April; it could have been March. I 'm not

22 positive of the exact dates when the acting began.

23 Q All right. And then by June you were, where

24 appropriate I take it, dealing with him in his new capacity as

25 Director of Emergency Planning at New Hampshire Yankee.
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() i A CLazarus) Yes, we did have come contact in that

i 2 regard.

I

3 Q Now, there have been various other names used about i

1

4 people. I take it, either at the NRC region or in Washington at

! S the headquarters, and I would like you to help me put them in |
| |
| 6 the context to make these documents and your testimony j

7 unders t andabl e,

a
'

8 There 's been a reference to a Dr. Bellamy. Taking us

| 9 back to the period you were discussing, beginning with your I

I
| 10 role in the RAC in August or September of 1985. would you tell I
,

11 us what position Dr. Bellamy had and what responsibility you
!

.

'
t
! 12 had with respect to him in that position?

13 A (Lazarus) Yes. Dr. Bellamy, in 1985, was the branch !

() 14 chief of the branch known as the emergency preparedness,
i |

15 radiological protection branch, in NRC Region 1. The name has

I 16 since changed, but it 's the same f unction. [

17 Q Well, was the hierarchy then you reporting to

| 18 Harpster, and Harpster reporting to Bellamy?

| 19 A (Lazarus) That 's correct.
I

20 Q All right. And does Dr. Bellainy atill have that

|j 21 position?

22 A (Lazarus) Yes, he does.
1

23 Q But now you report to him directly.

24 A (Lanarus) Yes, that 's correct.

| 25 Q All right. Then there 's been a name of a Dr. Martin

( Heritage Reporting Corporation !
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() i used. I think it 's . Dr. Tf.m Martin.
2 A (Lazarus) Yes, I 'm not positive it 's Dr. Tim Martin.

3 but it 's Tim Martin.

4 Q Dr. Bores, can you help us there?

5 A (Bores) It 's Mr. Martin.

6 Q Mr. Martin. Fine.

7 Starting in August-September 1985, what was Mr.

8 Martin 's position at the regional office of the NRC7

9 A CLazarus) He was the division director for the

10 division of radiological safety and rafeguards, radiation

11 safety and safeguards.

1' Q So he was a divisional director in the same division

13 you 're in?

() 14 A (Lazarus) That 's correct.

15 Q But in a different branch, or area; is that right?

16 A (Lazarus) No. he oversaw the branches, including the
j

;

| 17 emergency preparedness, radiological protection branch in that
|

18 division.;

1

19 Q All right. Well, in the hierarchy we 've established

20 with yourself reporting to Harpster and Harpster reporting to

21 Bellamy, where did Mr. Martin fit?

22 A (Lazarus) He was Dr. Bellamy 's supervisor.

23 Q Okay. And does he remain so?

24 A CLazarus) He does. He is in a temporary position, a

25 six-month assignment at headquarters. NRC Region 1 presently.

O Heritage Reporting Co rporat ion
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() 1 and we 've had -- Mr. Frank Congel was acting division director

2 of that division for the past three months, and we Mr. or Dr.

3 Glenn Sj obl'2m, uno was acting division director. for

4 approximately the next +hree months..

5 Q Mr. Bores. I ' know you 've talked about reporting. I

6 think, to Mr. Martin. Aad for completeness as we try to

7 understand these relationships, would you clarify that now.

8 please? j

9 A (Bores) Yes, I report directly to the division

10 director. So back in '85 time frame. I reported directly to

11 Mr. Martin.

12 Q And still do?
'

13 A (Bores) Anc I still report to the division chief.

() 14 yes.

f 15 Q All right.

|
| 16 WR. TURK: Division?
l

| 17 THE WITNESS: (Bores) Division of radiation safety

i
18 and safeguards.

19 MR. TURK: Division director.

20 THE WITNESS: (Bores) That 's correct. So. Dr.

21 Bellamy and I report to the same individual,

22 BY MR. OLESKEY:

23 Q So, it 's a division, a branch and a section they have

24 in the regional office; is that correct?

25 A (Bores) That is the organi=ational layout, but we

O Heritage Reporting Corporation
(202) G20-4088



. __. = _ = - . _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ . . _ _ __

BORES. LAZARUS - CROSS 12092

;() i are a division, and within our division are two branches, and! ;

1

2 then within each branch are a number of sections. |

f 3 I am not in one of the line orBanizations. but staff
(
; 4 directly to Mr. Martin.

5 Q You are a kind of executive assistant. if you will:

6 is that right?

7 A (Bores) If you will. It 's called technical

8 assistant.

9 Q But you fill a kind of executive assistant role, as I

10 understand it.

11 MR. TURK: Well. how do we have a definition of that?

12 MR. OLESKEY: All right.

13 BY MR. OLESKEY:

() 14 Q As most people would understand it --

15 MR. TURK: I don 't understand it.

16 VR. OLESKEY: Doesn 't surprise me.

17 BY MR. OLESKEY:

18 Q You 're his aide or right-hand man, is that it. Dr.

19 Bores?

20 A (Bores) In terms of technical matters, yes.

21 Q Yes. Thank you.

22 There 's also been reference to a Mr. or Dr. Matthews.

23 Do you recall that nanie ?

24 A (Lazarus) Yes. I do.

25 Q Would you tell us, beginning in August-Septenber

O Heritage Reporting Corporation
(202) 626-4880



.

BORES, LAZARUS - CROSS 12093

() i 1985, who Mr. Matthews was at the NRC?

2 A (Lazarus) Dr. Matthews was the branch chief of the

3 emergency preparedness branch at the NRC headquarters.

4 I 'm sorry, Mr. Matthews.

5 Q So that who is it ultimately in the region who

6 reported to him? Mr. Martin?

7 A C L aze.rus ) There 's no direct line from the region to

8 Mr. Matthews.

9 Q In the section that you were and are in. Mr. Lazarus,

10 who was it who was the immediate superior in the headquarters

11 branch of the NRC to whom reporting was done?

12 MR. TURK : I 'm sorry, what 's -- you 're asking in Mr.

13 Lazarus 's branch?

() 14 MR. OLESKEY: Yes. -

15 MR. TURK: Whom at headquarters they reported to?

16 MR. OLESKEY: Yes.

17 THE WITNESS: (Lazarus) There was no direct line

18 reporting from our branch to headquarters.

19 BY MR. OLESKEY:

20 Q Does the regional administrator report for all the

21 branches in the region to someone in Washington? Is that how

22 it works?

23 A (L azarus) That 's correct.

24 Q And the regional administrator at this time was Dr.

25 Murley; is that right?
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( i
1 MR. TURK: .it which time? |

2 W1. OLESKEY: Starting in August or September of
, .

;

' 3 1985.
,

!i

4 THE WITNESS: (Lazarus) Yes, that 's correct. j,

l-

i 5 BY MR. OLESKEY: ,

j 6 Q And is he still?
'

7 A (Lazarus) No, he is not. j;

i
-

f8 Q He now heads some branch of the NRC in Washington; is

i
9 that correct?

,

i
; 10 A (Lazarus) He heads the office of the NRC in -

!

11 Washington. ,

!

! 12 Q All right. And who took his place as the regional ,

!

| f

E
i 13 administrator in Region 1?

( 14 A (L azarus) Dr. or Mr. William Russell.'

T

15 Q And Region 1 of the NRC is in King of Prussia, f
|
1

: 16 Pennsylvania; is that right?
J

f17 A (Lazarus) That 's correct.

1
'

18 Q Is that.where you and Dr. Bores work when you 're not

! 19 in the field? j
i i

20 A (Lazarus) That 's correct. !
i

21 Q About how many employees are there there?

| 22 A (L azarus) Between 250 and 300 people. .

!,
4

i 23 Q And does that region have offices in the field on a f

L i

f 24 permanent basis? I
!

e.

25 A (Lazarus) They do. There c:e resident inspector
;

i
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() 1 assignments at each of the power reactor facilities in NRC

2 Region 1.

3 Q But no other offices in places like Boston?

4 A (Lazarus) No.

5 Q There 's also been reference made to - a Frank Congel;

6 do you recall that?

7 A (Lazarus) Yes
'

8 Q Starting in August or September of 1985, what

9 position did he have at thO NRC?

10 A (L azarus) I don 't recall.

11 Q He was in Washington, not in the region?

12 A (Lazarus) Yes, that is correct.

13 Q Except that recently he 's worked in the region in an

I) 14 acting capacity?

15 A (Lazarus) Yes, he was temporarily assigned to the

16 region; j ust completed a three-month temporary assignment as

17 d4 vision director of the division of which I am a part of.

18 Q Other than for that temporary assignment in the

19 region, Dr. Bores, can you place Mr. Congel 's responsibilities

20 at headquarters NRC?

21 A (Bores) Well, there was a reorganization in that
j

i

22 time frame. So in the '85 time period, I 'm not really sure

23 what this position was.

24 MR. OLESKEY: Now, Your Honor, could I ask, not to

25 slow things down now but for clarification as we go on next

(:)>
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(202) 628-4888



+

EORES, LAZARUS - CROSS 12096

O 1 week and then as apparently Congel and Matthews coting in, that

2 Mr. Turk produce an organizational chart. I persona.lly find

3 these acronyms in divisions and branches and sectiona and
1

4 offices somewhat confusing, and I think it might help all of us ;
t'

5 if we had --

6 JUDGE SMITH: An organizational chart for'that i.ime j

7 period. It may be somewhat hard to do. |
|

8 MR. OLESKEY: Well -- |

9 JUDGE SMITH: Can it be just one that he draws up? ;
;

10 MR. OLESKEY: Well, I was thinking of one that would i

11 have been made up and prepared. But if they could do something
i

12 that would show this and that we could put in the record. I |
|

13 think it would be quite helpful. i

14 MR. TURK: Your Honor, there is an existing |
i

15 organizational chart which can be produced. I don't think it 's >

]
'

16 going to be very easy to go back in time and find each

17 organizational chart as they went through the numerous
;

18 revisions that they did. ;

!

| 19 JUDGE SMITH: It would show the blocks but perhaps !

!

20 not the people. [

21 MR. TURK: No, there were even changes in blocks. I

l!

! 22 Your Honor. |
!

I

23 JUDGE SMITH: Blocks. |
|

24 MR. TURK : If Mr. Oleskey will accept it, we will |

|
25 provide the current one.

(2) ,
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)

fs(,) 1 MR. OLESKEY: Sure.

2 MR. TURK : And this is for headquarters and Region 1?

3 MR. OLESKEY: Yes, Mr. Turk.

4 BY MR. OLESKEY:

5 Q Now there 's also been reference in the documents and

6 the testimony to regional counsel.

7 Do you recall that, Mr. Lazarus?

8 A CLazarus) Yes.

9 Q I take it that refers to a lawyer or lawyers who are

10 in Region 1 and serve in a legal capacity; is that right?

11 A (L azarus) Yes, sir.

12 Q From August - September 1985 forward, was there a

13 head of that regional counsel office for NRC Region 1?

() 14 A (Lazarus) Yes, sir.

15 Q And who was that person?

16 A (Lazarus) That was Mr. Jay Gutierrez,

17 Q G-U-I?

18 A (Lasarus) G-U-T-T-I-E-R-R-E-Z, I believe.

19 Q Is he still there in that position?

20 A CLazarus) Yes. he is.

21 Q And what 's the role of the regional counsel to Region

22 1, generally speaking?

23 MR. TURK: Obj ect ion. I think if Mr. Oleskey wishes

24 to, he can find the NRC manual and get a description of duties

25 of each person 's of fice.

O Heritage Reporting Corporation
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(_) 1 MR. OLESKEY: Well --

2 MR. TURK: I don 't know if the witness is competent

3 to testify to Mr. Gutierrez 's duties.

4 MR. OLESKEY: I don 't doubt that that 's true. And if

5 I had it and could summarize it quickly, I probably would. But

6 I 'm trying to move ahead with my examination, and I 've never

7 had the chance to talk with this gentleman before, and I 'm j ust

8 trying to --

9 MR. TURK: Your Honor.

10 MR. OLESKEY: Excuse me, Mr. Turk.

11 I 'm j ust trying to lay out a framework that makes

12 sense, at least to me.

13 MR. TURK : Your Honor, I would note that the Staff

() 14 voluntarily came forward -- well, excuse me. The Staff

15 produced Mr. Lazarus on the Applicants 's subpoena. At no time

16 has Mr. Oleskey or any of the Intervenors requested his

17 presence. So we are going rather far afield into discovery of

18 this gentlemen that had never been requested previously.
'

19 MR. OLESKEY: I didn 't put 17 attachments and a

20 memorandum --

21 JUDGE SMITH: Is there any, absolutely anything, noi

22 matter how trivial, that when the people get in the mood that

23 you will forbear arguing about?

24 Do you know what Mr. Gutierrez -- what 's your

25 question?

|
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() 1 MR. OLESKEY: Would you describe generally his duties

2 as regional counsel in NRC Region 1.

3 JUDGE SMITH: He advises the regional administrator?

4 THE WITNESS: (Lazarus) Yes, Your Honor.

5 BY MR. OLESKEY:

6 Q And does he also advise section and division chiefs
|

7 from time to time with respect to legal issues that may arise?

8 A (Lazarus) Yes, I believe that 's an accurate

9 characterization.

!10 Q And where he 's been shown as a person receiving

; 11 copies on some of these documents, that's because they go to

12 him for his file or for review, whatever is appropriate in the

13 particular case, correct?

() 14 A (Lazarus) Yes, I believe that 's correct.

15 Q Now, you testified on direct that in June of '86, a

!

16 Mr. Schumacher became the RAC representative to FEMA Region 1;

17 is that right?

18 A (L azarus) yes, approximately that time frame.

19 Q Until January when Dr. Bores assumed so much of Mr.

20 Schumacher 's responsibilities as involved the Seabrook FEMA -

21 Region 1 RAC; is that right?

'. t 2 A CLazarus) Yes, sir.

13 Q All right. And Schumacher reported to you f rom June

24 of '86 until he left, I take it, in October of 1987.

! 25 A CLazarus) Yes, sir, that 's correct.
|
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() 1 Q Now why was it that Dr. . Bores was assigned in place

2 of Mr. Schumacher in early 1987 to FEMA Region 1 only for the

3 Seabrook RAC?

4 A (Lazarus) Because of Dr. Bores 's extensive history

5 going back with prior issues and his extensive experience in

6 the area of emergency preparedness.

7 Q All right. Now, there was testimony on direct that

8 Dr. Bores, even though he didn 't report to you normally, would

9 brief you in connection with RAC meetings that he attended for

10 the Seabrook RAC; do you recall that?

11 A CLazarus) Yes.

12 Q And were those briefings in writing on any occasion?

13 A (Lazarus) No, not generally. I don 't remember any

() 14 of them being in writing.

15 Q So he would come back from a RAC meeting concerning

16 Seabrook and tell you what went on?

17 A CLazarus) Yes, sir.

18 Q And -- I 'm sorry, did you want to add something?

19 (Witnesses confer.)

20 THE WITNESS: (Lazarus) Yes, Dr. Bores has indicated ,

21 as indicated in the record, that I pretty much received carbon

22 copies of the correspondence between him and the RAC.

23 BY MR. OLESKEY: ;

24 Q All right, but you didn 't ask him for regular memos

25 summarizing what went on?
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() 1 A CLazarus) No, sir.

2 Q From September of '85 on, what 's your first
*

3 recollection of a RAC meeting or a coordination committee

4 meeting for Seabrook involving this beach population which as
'

5 been the subj ect of your testimony on direct?

6 A CLazarus) I don 't recall a specific date or a time. |

7 I remember one or two meetings in FEMA Region 1 during that

8 time period. I don 't recall whether they were full RAC

9 meetings. I can remember discussing the issues surrounding the >

E70 10 beach population.

T71 11 And the coordination meetings at that time I believe

12 were being held monthly; meeting with the State of New

13 Hampshire. State of Massachusetts Civil Defense, and the

() 14 Applicant to discuss the submiscier vi plans and the schedule

15 for review of plans. ,

16 Q There 's been a lot of testimony about a memorandum

17 that Ed Thomas sent out to the RAC at the end of December 1985.
.

18 and that document 's in evidence.

19 Do you recall what I 'm talking about ?

20 A CLazarus) Yes, sir.

21 Q Did that document come to your attention --

22 A (Lazarus) Yes, it did.

23 Q -- in January '86?

24 A CLazarus) Yes, it did.

25 Q All right. So you understood that FEMA Region 1.
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\ f'(_j) 1 through its chair, Mr. Thomas, was asking the NRC for certain

2 assistance as well as other RAC members in dealing with this
t

3 beach population issue? i

f

| 4 A (Lazarus) Yes, he was asking the NRC RAC member for
'

i

! 5 that input.
i

6 Q Did the region have a position in January 1986,
;
1

| 7 whether or not the existing New Hampshire RERP made adequate (
8 provision to protect the beach population?

)

9 MR. TURK: Could I hear the question one more time,
,

10 please?

11 BY MR. OLESKEY:
F

12 Q Did the NRC region have a position in January of <

13 1986, whether the existing New Hampshire RERP provided adequate |

() 14 protection for the beach population at Seabrook?

15 A (Lazarus) No , sir, I don 't believe a position had

16 been developed at that time. I
i

17 Q All right. Do you recall the first time that the I;

18 region, whether ft not in connection with the RAC process, f
,

19 developed a pot ition about the adequacy of the New Hampshire j

l

20 RERP to prot'ct the beach population? !

i

21 A CLtzarus) It was in February 1987, with the

I

22 submission of Dr. Bores 's memo to Ed Thomas in response to his

23 December '85 request I believe. |,

I

24 Q Dr. Bores -- !

|

25 JUDGE SMITH: Wait a minute. He wants to consult. |
,

() i
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() 1 MR. OLESKEY: I thought he wanted to say something.

2 But either way, it 's fine with me.

3 (Witnesses confer.)

4 MR. TURK : If Mr. Oleskey doesn 't mind, perhaps Dr.

5 Bores could take the microphone for a minute.

6 MR. OLESKEY: I 've already said I didn 't mind, but

7 let 's let him handle it his own way for the moment.

8 THE WITNESS: (Lazarus) Just a clarification. As

9 was previously pointed out by Dr. Bores, that submission ir.

10 February of 1987 was really his position as a RAC member and ,

11 not a NRC or NRC Region 1 position.

12 BY MR. OLESKEY:
,

13 Q So you 'd like to correct the testimony you j ust gave

() 14 that that was the first time that the region had a position on

15 the adequacy of the plan; is that right? ,

16 A (Lazarus) That 's correct. That was Dr. Bores 's

17 position on the adequacy of the plan.

18 Q All right. Then I take it that it wasn 't until some

19 time after February of 1986 that the region first had a

20 position on the adequacy of the plan to protect the beach

21 population; is that your testimony?

22 MR. TURK : Your Honor, if we might since Dr. Bores is :

23 the RAC member and is most familiar with the issue, why don 't

24 we just ask him to relate the answer?

25 MR. OLESKEY: Well, I 'm interested in what Mr.
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() 1 Lazarus says. I 'm going to get, as I 've indicated repeatedly,

2 to Dr. Eores in a separate examination that 's still to come.

3 BY MR. OLESKEY:

4 Q I think I said 1986. I apologize.

5 Is it your testimony that there was no NRC regional

6 position on the adequacy of the New Hampshire plan to protect -

7 the beach population until some time after February of 1987?

8 A CLazarus) Yes, and I 'm not positive to date there is

9 a NRC Region 1 position on the adequecy of the beach population

10 issue.

11 Q Although you 've remained, I tuke it, among those in

12 the region who were involved with considering the NRC 's

13 position about the New Hampshire plan generally, including the

() 14 beaches; correct?

15 A CLazarus) Dr. Bores is the official RAC

16 representative for FEMA Region 1 I have attended meetings

17 with him, but his position to the regional assistance committee

'

18 is the official position.

19 Q All right. So whatever Dr. Bores says about the NRC

20 position on the beach population le something that you 'd

21 accept.
,

22 A C L azarus) I believe that I have indicated that I

23 personally have accepted that position.

24 Q All right. But you don 't, as you sit here, know that

25 the region today has a position on the adequacy of the New

O Heritage Reporting Corporation
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()
j i Hampshire plan for the beach population?

,

2 MR. TURK: Obj ec t ion; asked and answered. ;

i- 3 JUDGE SMITH: I think that 's correct. :
!

.

, -
4 MR. OLESKEY: Okay. Sometimes on cross-exan.ination

5 you give way to the impulse to emphasize, and it may have |,

'
,

.

j 6 happened to me here, Judge. Let me continue. |
| L

: 7 MR. DIGNAN: Your Honor, if we 're going to pursue
i |

I 8 this line, could we have a foundation question asked as to ;

i ,

!
| 9 whether it is customery for NRC regions as regions to take
'

i

10 positions of this nature? ;

11 JUDGE SMITH: I was j ust going to ask, are you making
i

\
|

12 a studied dif ference between region and division and NRC?

| 13 MR. OLESKEY: I 'm -- the questions -- we 're dealing !

(:) !
14 with the position of the region. j

,

| |

15 JUDGE SMITH: The region. j
| !

16 MR. OLESKEY: As opposed to the entire organization j
!
*

17 which would include the headquarters.
|

18 JUDGE SMITH: All right, and that 's a studied -- is j

19 there a reason for you picking -- happen to be picking that i

!

j 70 unit of organization?

|
! 21 MR. OLESKEY: Yes. The great bulk, almost all of the i

22 testimony that 's been given on direct for a day and a half has

23 dealt with the activities of these two gentlemen who were at

24 the region.

25 JUDGE SMITH: It 's because they 're at the region.

(:)
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! ) :

; 1 MR. OLESKEY: Yes. |
1

2 JUDGE SMITH: Okay. !-

j 3 MR. TURK: Your Honor, l et 's --

! 4 MR. DIGNAN: Could we have the foundation questiori ;

5 put as to whether it 's the custom of a NRC region as a regicn .

: ;

6 to take a position in matters of this nature. !
!'

I7 JUDGE SMITH: Well, I do think it would be helpful if;
* |

,

8 we did have some feeling as to what the position-process is.

| 9 It could be developed by you or anybody. j

10 MR. OLESKEY- I 'll be happy to do that, Judge. i-

|
11 BY MR. OLESKEY: j

12 Q Mr. Lazarus, do you feel competent to answer the |
13 questions I 'm going to ask you now about how positions are ||

| (:) i

! 14 developed by your organization as between the region where you j
i i

! 15 are and headquarters in Washington? !

[
' 16 MR. TURK: I don 't understand that. Your Honor. ;

!

17 there 's a pending -- [
!
'

18 MR. DIGNAN: I obj ect to that.
i

19 MR. TURK: There 's a pending question. Mr. Dignan i
i

20 asked for a clarification as to whether the witnesses know if !

)
,

21 there is a customary practice of the region to adopt a i

22 position. If we get that established, maybe that will help Mr.
!

23 Oleskey 's examination. !

24 JUDGE SMITH: Well, I interceded here. Let 's go

25 straight to it. Let 's find out what the process is for :

f

(
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() 1 arriving at an NRC position, be it one in the RAC, or be it on

2 in hearings, or be it one or both, or be it one to decide not

3 to take a position or whatever. We need some help on it.

4 unless you have a particular reason for obj ection, Mr. Turk. I

5 mean, is it --

6 MR. TURK: Well. I don 't want the record to reflect
t

7 something that 's inaccurate, Your Honor, and I think ---

8 JUDGE SMITH: Exactly.

9 MR. TURK: And I think the foundation question, the
.

10 clarification would be ue1ful to all of us. !

,

11 JUDGE SMITH: And that being what?
!

12 MR. DIGNAN: Whether it is the custom and practice>

I

13 for NRC regions as regions to take positions on what is given j

) 14 to the RAC.

15 JUDGE SMITH: And that certainly would be subsumed by

I 16 my request that it be developed. t

i

17 MR. DIGNAN: Yes, it was. i

i

18 JUDGE SMITH: Yes.

19 MR. DIGNAN: And the next question that the
;

20 interrogator gave was hardly designed to develop that. |

!

21 MR. OLESKEY: My question -- ,

;

22 MR. DIGNAN: It was an either/or; pick one and no --
i

23 JUDGE SMITH: All right. I think he 's trying to

24 develop it, and certainly the witnesses know now what we want.
4

25 MR. OLESKEY: My question was whether Mr. Lazarus

!

(:) :
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() i felt competent to handle that line. If now. I was going to

| 2 turn to Dr. Bores; that 's al l .

!

|
3 MR. TURK: Well. Your Honor, the question was did Mr.

i 4 Lazarus feel competent to answer the questions that Mr. Oleskey
i

'
1 5 is about to ask. I don 't think any of us know what the

i

; 6 question is until it is asked. |

i !

7 MR. OLESKlY: And we talked about -- |

! 8 MR. TURK : I think a foundation i.e entirely proper.
; i

| 9 MR. OLESKEY- Shall I continue. Judge? ;

! 1

j 10 JUDGE SMITH: Yes, please. j

i i

i 11 BY MR. OLESKEY:
1

'

!

| 12 Q I 'm going to ask you some questions. Mr. Lazarus.
1

1 13 about policy development at the NRC.

() 14 Are you snd I clear on that, at least? ;

f 15 A CLazarus) Yes. ;

i ,

| 16 Q All right. If you don 't feel comfortable, but Dr. |
i I

J 17 Bores is, we 'l l let him take a turn, okay? ;
d I
< !18 A (Lazarus) I understand.

I
'

4 6

j 19 Q Thank you. ;

i |

20 Now is it customary for an NRC region to develop a |

| 21 position that goes to a regional RAC without what I guess you
:

| 22 all have referred to as concurrence by headquarters of the NRC? !
1

|

1 23 MR. TURK: Well, there 's an improper element to that f
I i

I 24 question. Mr. Oleskey 's question asks is it customary for the

25 region to submit a position. We haven 't established that a |
|

4 i
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| () 1 region does submit a position.
g. :

2 I think it 's an important point, and it 's going to

|3 come up later in argument. I think. I would like to have the
< i
j 4 record clear before we get it missed. ;

,-
;

5 JUDGE SMITH: Well. I 'm how about sharing with the !
'

,

j 6 Board the importance of the point, at least how --
.

7 MR. DIGNAN: The importance of the point to me is the |
!

j 8 way the question was put. He 's never asked the question that
|

| 9 I 've been asking him three times to ask, which is does an NRC
t

1
! 10 region customarily develop such a position. i

t-

li Instead, he hits him with a question that goes, is it f
i

12 customary to develop such a position without concurrence of the

13 NRC, and that assumes a position. I want to find out if they

() 14 even take positions on this. |j

15 JUDGE SMITH: That 's right. We 'l l find that out. !
I
t

16 We 're going to find that out.

17 MR. DIGNAN: Well, we 're not going to do it if |

]
18 counsel won 't put the direct question.

19 JUDGE SMITH: All right, we 're going to find that

20 out. If we don't do anything else today, we 're going to find

21 that out.

22 (Laughter.)

23 MR. OLESKEY: Let me -- i
1

24 MR. DIGNAN: How long do you want to drag it out, Mr.
;

125 Oleskey?
i
f
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() 1 MR. OLESKEY: I think I -- I 'm not going to respond
a

(

) 2 to these interj ections, Judge. I 'm going to continue with my

1 ,

]
3 questioning if I may.

t
i

! 4 MR. DIGNAN: Ve l b the obj ections, I assume, will be t

!

S sustained. |
1 i

) 6 MR. OLESKEY: If you want me -- i

7 JUDGE SMITH: All right, don 't pull Mr. Oleskey down

8 from the high road. Let him --,

;

| 9 MR. OLESKEY: Took me long enough to get here.
|
.

10 JUDGE SMITH: Yes. ,

i e
!i

! 11 MR. OLESKEY: Let me continue on. r

!
i

| 12 BY MR. OLESKEY:
:

1 13 Q Mr. Lazarus, would you feel more comfortable with a

() 14 more general type of question and if so --

15 MR. DIGNAN: I obj ect. I don 't --

|
i
i 16 MR. TURK: I obj ect. Your Honor. I don 't feel that ,

k I
4 17 the witness is uncomfortable. j

i i

i 18 MR. DIGNAN: I beseech the Board -- I beseech the
i

) 19 Board --
;

! 20 (Simultaneous conversation.) ,

t
! 3
J

! 21 JUDGE SMITH: Gentlemen, you are interfering with Mr. )
!

1

'. 22 Oleskey 's cross-examination. He is trying his best, in my }
r

23 view, to meet your concerns.
I

| 24 MR. DIGNAN: Well, then, I beseech the Board to put }
i

25 the question which I have articulated three times and which I
r

!

| () Heritage Reporting Corporation
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() 1 understood the Chair to say the Chair wanted the answer to.

2 JUDGE SMITH: We want the answer to, but we don 't

3 want you to manage Mr. Oleskey 's cross-examination. He will
:

4 get the answer.

5 MR. DIGNAN: I 'm not trying to manage. I 'm j ust

6 abj ec t ing, Your Honor.

7 JUDGE SMITH: All right. Obj ection overruled. But,

8 however, you can raise the point if we don 't make progress.

9 Now only one person can easily come up with a '

10 organization that is going to lead to the answer and it is Mr.

11 Oleskey 's position. He 's up at the counsel table now.

12 MR. OLESKEY: Thank you, Judge,
,

f 13 JUDGE SMITH: If he does not develop it, it will be L

() 14 developed.

15 BY MR. OLESKEY: i

16 Q Let me try it in a more general sense, Mr. Lazarus.

17 Tell us, in your experience now covering almost three

18 years since the fall of '85, what you know about the

19 development of the position by the NRC, whether at the region

20 or with involvement or concurrence with headquarters in'

21 Washington, that 's going to be given to a regional RAC like

22 FEMA Region 1 as a position coming f rom the NRC.

23 Do you understand that question? It 's a general

24 question that lets you be expansive and tell us what you

25 understand about that process.

O Heritage Reporting Corporation
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() 1 A (L azarus) The positions developed are developed by

2 a regional assistance committee representative to the RAC.

'

3 That person 's position is his position based on his own

4 technical expertise. It does not represent, necessarily
,

S represent the views of anyone else in the regional office.

6 Positions presented to the RAC are for the RAC

7 discussion and resolution. The idea being that the regional

8 assistance committee will develop the ant.wers to the necessary

9 qu?stions they need through the collegial process of the people
i

10 who are represented from the various agencies.

) 11 Q And that is, in your experience, always the way the

12 process works with respect to the development of a position by |

13 the RAC that includes inpu', f rom the NRC7 !

() 14 A (Lazarus) It has been my experience that that has

15 always been the case up to the point of the review of the ,
I

16 positions that NRC Region 1 RAC representatives submitted for:

1
17 the July 30th regional assistance committee meeting.

18 Q Are you saying that the involvement of the NRC in

19 Washington in the review of Dr. Bores 's RAC submittal of

i
20 February '87 was a unique event. in your experience with thisi

:

21 RAC process and -- .

L

22 MR. TURK: Obj ec t ion.
!

23 MR. OLESKEY: May I please finish?
,

24 BY MR. OLESKEY:
'

25 Q And the NRC, Mr. Lazarus?

i

; Heritage Reporting Corporation
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() 1 MR. TURK: Obj ection. The witness testified to the

2 submission for the July RAC meeting. Mr. Oleskey 's question

3 referred to the February memorandum. |

4 BY MR. OLESKEY: '

5 Q Weren 't you talking about the involvement of the

6 Washington headquarters in reviewing Dr. Borea 's memo to the j

7 RAC after it went in February, but before it was withdrawn and

8 filed again in June?
1

9 Wasn 't that what you were talking about, sir?
,

10 MR. TURK : Judge -- ,

.
'

11 MR. OLESKEY: Please, let him answer.

12 THE WITNESS: (Lazarus) What I was referring to was

13 the position that was submitted, the revised RAC position from

() 14 NRC Region i representative that was submitted for the July'

15 30th RAC meeting.

16 BY MR. OLESKEY: |

17 Q Well, it was actually submitted on June 4th, or

18 mailed on June 4th, correct?

19 A (Lazarus) Yes, I believe that 's correct.~

4

20 Q And you were copied on it, right?4
,

21 A (Lazarus) Yes.

22 Q And what you 're saying is that never before in your 1

4

23 experience in the region had Washington been involved in a j

24 position that the regional RAC representative took with the |
!

25 Region 1 RAC, whether for Seabrook or any other, correct?

Heritage Reporting Corporation
(202) 628-4880

i

t



!

!

.

BORES, LAZARUS - CROSS 12114

() 1 A (Lazarus) Not unless that person decided that he

2 needed additional technical expertise or input to answer some

3 questions in his mind.

4 Q All right. But in terms of a position that had been

5 approved in Washington as distinguished from technical advice

6 given to the regional RAC representative, this is the only

7 instance you are familiar with; that is your testimony.

8 A CLazarus) I 'm not sure that this position was

9 approved in Washington as you indicated.

10 Q All right.

11 A CLazarus) I believe that it was reviewed and

12 discussed in Washington with Dr. Bores.

13 Q All right. In any event, this is the only time that

() l' the regional representative had his position paper gone over by

15 headquarters personnel in Washington, and then told to go ahead

16 and file it, in your experience; correct?

17 A (Lazarus) Yes, sir.

18 Q Now when that happened as of June 4, 1987, was it

19 your understanding that the NRC as an entity had then taken a

20 position on the adequacy of the New Hampshire plan to protect

21 the beach population?

22 A (Lazarus) No, sir, it was not.

23 Q That still did not represent an NRC position on the

24 adequacy of the plan on that issue; is that --

25 A (Lazarus) No, sir.

O Heritage Reporting Corporat ion
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() 1 Q It did not.

2 A (Lazarus) I don 't believe that it did, sir.

3 Q And I think you said earlier that you do not know to

4 this day if the agency has a position on the adequacy of the

5 plan for the beach population?

6 A (L azarus) Yes, sir, I did indicate that.

'

7 Q All right.

8 A (Lazarus) Correction. You asked about the NRC

9 region taking a position on that, and that 's the only knowledge

10 that I have, and that 's what I was referring to.

11 Q Well, I 'm asking you if the NRC, given this review in
,

12 Washington that took place some time last spring of Dr. Bores 's

13 paper before it went back to the RAC on June 4th, to your

() 14 understanding now has taken a position that the plan is

15 adequate to protect the beach population.

16 MR. DIGNAN: I 'm going to obj ect. I 'm not trying to
,

17 start a fight here. My problem is this.
.

i

: 18 Mr. Oleskey has now asked a ultimate question of

19 whether the NRC as an agency has taken a position that the plan

20 is adequate.

21 NRC cannot have a final position on the plan being

1

22 adequate until this Board speaks. I mean this is the problem
'

23 I 'm having with this. If he wants to say NRC staff

24 headquarters or something, I 'l l be happy. But just saying the

25 NRC forgets that the ultimate decision lies in the first
,

() Heritage Reporting Corporation
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h
!

1 instance with this Board and then on up an adjudicatory line. |
t

2 JUDGE SMITH: Well, I understood it to be the portion |
| !
-

3 of the NRC that reports to the executive director of ia

4 operations.

; 5 MR. OLESKEY: I 'm referring to the staf f, gentlemen, !

i
. .

the NRC. |6 when I talk about
,

! ;

i 7 BY MR. OLESKEY:
i .

j 8 Q You understood that, didn 't you, Mr. Lazarus? |
1 i

j 9 MR. TURK: I 'm sorry. Could I have the question |
i !

10 back?- ,

!

11 JUDGE SMITH: Would you resa the question? ,

:
: , t

j 12 C Whereupon, Mr. Olesky elected to withdraw the !''

t

13 pending question and asked the following question: ) |

O 14 C Continued on the next page. )

i .

: 15 !

! I
! 16
:

i 17
,

!

! 18 |
| f

'
1 19 '
e
i
!

' 20

21
;

{22 ,

|

f 23 |
|

24 !

i
i

25 j

!

||I
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()72- 1 BY MR . OLESKEY:

I
2 Q Is it your testimony that the NRC staff, even

3 today -- strike that. Do you know if the NRC staff, even

4 today, has a position with respect to the adequacy of the New |
!5 Hampshire plan to protect the beach population?

6 A CLazarus) No. I do not know.

7 Q Okay. Now, I 'd like to ask you some questions about ;

8 specific meetings that you went to, to try to understund the j

9 evolution of FEMA 's position as it played back against the

10 activities at NRC. Region 1 that you and Dr. Bores have
I

j 11 testified to. !

12 Do you recall a Seabrook Emergency Planning Zone

13 Coordination Committee meeting in January of 1986?
.

() 14 A CLazarus) No. I don 't recall'it specifically. !1

15 Q I 'm going to show you an agenda for such a meeting

16 and see if it refreshes your recollection?
:

17 CPause)'

: 18 BY MR. OLESKEY:
I

19 Q I 've put in front of you an agenda for a Seabrook EPZ
i

20 Coordiniation Conmittee meeting of January 21. '86, which has on i
!

21 the right hand side a list that appears to be a list of peoplej

22 who were there, that includes your name under NRC-Bill Lazarus; j

Ii 23 does this document refresh your recollection about a meeting of

1 24 the Coordination Committee on January 21. '86? A time when you !

i
i 25 were the RAC representative for NRC. Region 1? :

}

() !i
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() 1 A (Lazarus) Well, there were several such meetings. I

4

2 don 't recall this specific meeting.

3 Q All right. Do you recall -- you don 't recall the

4 agenda either?
!

5 A CLazarus) No, sir, I don 't.

'

6 Q Dr. Bores?

7 A (Bores) I was not there.
,

8 MR. OLESKEY: Okay. Let 's mark that for
,

9 identification. Your Honor, since the witness can 't --

10 THE WITNESS: CBores) Since I didn't use the

11 microphone -- j

12 MR. OLESKEY: -- further identify it. :,

;

13 THE WITNESS: (Bores) -- let me just indicate to !

) 14 nake sure it 's on the record. I was not there.
,

15 MR. OLESKEY: I think that would be Mass. AG Exhibit ,

16 22 for identification, Your Honor.

17 (The document referred to was I
.

18 marked for identification as ,

;

19 Mass. AG Exhibit 22.)

20 BY MR. OLESKEY:
,
u

21 Q Mr. Lazarus, there is about a 14 month period from

i 22 December '85 to February '87 spanning the date from Mr.
c

23 Thomas 's request of the RAC for assistance in developing the f
L

fi 24 beach population position to the date that Dr. Bores sent in
I

25 his first memo in the middle of February; correct?

:

j Heritage Reporting Corporation
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( 1 A (Lazarus) That 's correct.

2 Q And what Mr. Thomas had asked in this attachment to

3 the memorandum by Dr. Bores that 's in -- that 's Attachment 1 in

4 evidence, was for assistance from the RAC to give technical

5 assistance to the State of New Hampshire in planning; correct?

6 MR. TURK: Your Honor, nay I -- I 'd like to note one

7 thing. the Board may recall, as I 'm sure Mr. Oleskey does, that

8 my direct examination yesterday was almost exclusively with Dr.

9 Bores except with respect to certain meetings which Mr.

10 Lazarus 's memos indicates that he had attended.

11 This is not cross of anything that I 've examined the

12 witness on, and I don 't see that it relates to anything in the

13 documents. in Mr. Lazarus 's memorandum of October 15th, 1987.

() 14 A nd I t hi nk i t 's -- if we 're going to get a productive and

15 useful record the questions really should be directed to the

16 person who has -- who had been examined on direct with respect

17 to these matters.

18 MR. OLESKEY: Well. I don 't want to waste time. As I

19 understood it, both witnesses were offered and both were asked

20 a series of questions. I 'm trying to get through Mr. Lazarus

21 so he can go home, and I can focus on Dr. Bores. I did this at

22 Mr. Turk 's request.

23 I 'm very happy to start with Dr. Bores and go right

24 on through.

25 MR. TURK: That 's not --

O Heritage Reporting Corporation
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() 1 MR. OLESKEY: Mr. Lazarus can come back. But having

l
j 2 accommodated myself to repeated request to change the form of |
4

'

.

I 3 examination -- i
j !

} 4 JUDGE SMITH: That 's not the point. The point is, do j
i )

; 5 you obj ect to having the person best able to answer these i
! i

j 6 questions answering them? (

i
! 7 MR. OLESKEY: I don 't know whether that 's the case

8 with respect to this line until I ask some more.

9 JUDGE SMITH: But -- you know, you 're not -- this is {
i

I
10 not a sequestered examination; try to get the best answer -- [;

} |
'

{
11 MR. OLESKEY: Correct.

! 12 JUDGE SMITH: -- the background answer. So, do you I
.

I !

13 object to having the best person -- putting the question tc. the (

() 14 panel and the best person capable of answering it, answer it?

15 MR. OLESKEY: No, I don 't. If it turns out to be Dr.
s

16 Bores. I think that I 'll probably go by that and finish Lazarus

17 and come back and handle it in his examination. !
t

18 JUDGE SMITH: Okay. Or you could just allow Dr. |
!

19 Bores to answer then and there and save the time, you know, and

20 have --

21 MR. OLESKEY: All right. I j ust don 't want to be

22 accused later of having held over Mr. Lazarus into Tuesday, I

23 was trying to get him through. But I understand what you 're

24 saying.

25 THE WITNESS: (Lazarus) Are we clear to go ahead and

O Heritage Reporting Corpo ration
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() 1 address the question. Your Honor? j

2 JUDGE SMITH: Yes.
.

!

3 THE WITNESS: (Lazarus) I -- as I understand your '

4 interrogatory regards the delay, the 14 month delay in ,

5 respondtng to the December 31st, 1985 memorandum?i

6 BY MR. OLECKEY:

7 Q The question was, I believe it waa actually the

8 pending question, you understood that Mr. Thomas had asked RAC

9 menbers to provide assistance in the beach population which .

10 could be used to give technical advice to the State of New

11 Hampshire; is that fair to say?
t

i 12 A (Lazarus) I 'm sorry, is this in reference to the

13 December 31st memorandum?

() 14 Q Yes.

15 A (Lazarus) No. My understanding of that memorandum

16 was -- well, let me take a second and review it --
;

17 MR. OLESKEY: Judge, I should have said one more |

18 thing in our colloquy, t'11s is the period when Mr. Lazarus is ;

19 the RAC representative through June of '86, so I think in fact

I 20 he is the most appropriate person to be asked about meetings of
) .

1 21 the RAC and the development of the position by the NRC at the
'

22 Region to the RAC. But after June he goes out and he isn 't. I

23 should have made that clear. I 'm sorry.
;

24 THE WITNESS: (L azarus) Yes, I believe that 's an

1 25 securate characterization, for technical assistance to the
,

( Heritage Reporting Corporation
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() 1 State in the development of their plans.

2 BY MR. OLESKEY:

3 Q All right. So that as the RAC representative in

4 December of '85 for the NRC, this request from Ed Thomas came
!

' 5 to you to be dealt with by the NRC, Region 1; correct? ;

i

j 6 A CLazarus) Yes, sir. ,

i

I
7 Q What did you do beginning in January '86 faced with ;

|
i

8 Mr. Thomas 'a and FEMA 's request for technical as sis t a nce from
|

9 FEMA to the RAC for New Hampshire on the beach population

10 issue?

11 A (Lanarus) In this -- not specifically in this
!

12 memorandum, but in separate discussions from Mr. Thomas, he was

13 indicating that he would like, if possible, an NRC position on

() 14 the beach population issue.

15 Q And you understood by that .a t a t eme n t , an NRC

16 position, what, sir?

17 A (Lanarus) Beyond the person 's posit ion who
|

18 represented the Regional Assis t ance Commi t t ee. f
f

19 Q He wanted that which the NRC finally gave in June of [
t

20 #87? -

|

21 MR. TURK Obj ect ion, Your Honor.

22 BY MR. OLESKEY:

23 Q -- is that -- is that what you 're saying --
|

24 MR. TURK : Obj ec t ion.

25

i
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() '

1 BY MR. OLESKEY:
|

2 Q -- just understands your answer, he wanted the Rind

3- of tning that happened in June of '87?

4 MR. TURK: Obj ect ion. I don 't -- Your Honor --
l
'

5 JUDGE SMITH: Don 't answer.
4

6 Go ahead with your obj ection. ,

I 7 MR. TURK: The obj ection goes to the witness 's

8 understanding of what that June document represented, and also, ;

9 as to whether that was something in Mr. Thomas 's mind as to r

t

10 what Mr. Thomas was looking for. I don 't think we have proper ,

,

il f oundat ion.

I 12 MR. OLESKEY: Well, he was dealing with Thomas. He ,

! 13 had to act on what Thomas was asking him for. He used the term -

( 14 "NRC position." I'm trying to understant what that was. And I

87 which is the only thing that he 's testified15 went to June '

16 to, as I 've understood it, that constitutes some kind of NRC

17 position, and asked if that was in ef fect what he understood'

t

18 Thomas was asking for. I don 't think that 's very argumentative

,

i 19 or confusing.
:

20 MR. DIGNAN: I think. Your Honor --
.

21 MR. TURK: I think what we generally get is Mr.
*

;

22 Oleskey 's characterization of the June paper as an NRC
.

: 23 position. ;

24 JUDGE SMITH: Well. that 's what I thought you were

25 going to obj ect to, but it didn 't come out.
.

O
,
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() i
i 1 MR. TURK: No. >

r .|
2 JUDGE SMITH: And so that 's why I got conf used.

3 MR. DIGNAN: That 's what I 'm obj ect ing to. ,

| |

| 4 JUDGE SMITH: So you don 't, therefore, you egree or j
! ;

5 disagree with the characterization of that June "paper" as an !
t- !
j' 6 NRC position? |

'
i i

j 7 THE WITNESS: (Lazarus) No, sir. I do not agree with i
n i

I 8 that characterization as an NRC position. |
!

9 BY MR. OLESKEY:
;

! 10 Q Well, it was a document that went to the-RAC from Dr.
|

| 11 Bores that had been reviewed extensively at the Region;

!
j 12 correct?
;

) 13 A CLazarus) I 'm sorry.

! (
i 14 Q It had been reviewed extensively at the -- at NRC, f
! |

15 Region 1; correct? t

I
16 A (Lazarus) We 're to the June -- |

|

17 Q Yes.

18 A (Lazarus) May I let Dr. Bores address that? !
t

'
19 Q All right.

i 20 JUDGE SMITH: It 's his memo. |
!

21 THE WITNESS: CBeres) I 'm not sure I 'd characterize |
|

| 22 the review at the Region as being extensive. I

f
23 BY MR,. OLESKEY: i

|

24 Q Well, would it be fair to say that everybody at the i
, t

(

f) 25 Region who was in the chain of command to look at a document

O
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I k- 1 that had become controversial'and important looked at it, that

2 is, your supervisors? !

I
3 A (Bores) My supervisors had certainly looked at it, j

,

4 Q And said, go ahead, Bob, file it in substance; isn 't
1

|- 5 that right?
i

j 6 A (Bores) Let me say that, beyond the Region -- the

7 whole reason we got back into reviewing this waa, as I had .

I
t

8 indicated yesterday, the staff in headquarters was developing ;

9 responses to contentions. And in that favor, they wanted to

10 see wnat my input had been to the RAC. so that their responses
~

11 to contentions,'if they agreed with my input, could parallel,

12 you know, my --

13 Q Sure. |

O 14 A (Bores) -- my response. And so that it was not

I 15 necessarily a regional position. It was brought, you know, to
!

| 16 the staff at headquarters to take a look, and it was from that

17 basis that it had received, you know, the intensive review, not |
|

| I
18 necessarily from the Region. [!

19 Q fhe people in Washington who had to litigate this
i

20 case wanted to make sure that you weren 't telling the RAC |
!

( 21 something that was radically different from what they were
'

| 22 going to litigate --

23 MR. TURK: Obj ect ion.

r,

24 BY MR. OLESKEY:

that was your understanding?25 Q --

|

() I
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I) 1 MR. TURK: Obj ect ion, f
'

2 BY MR. OLESKEY:

3 -Q Correct?

4 MR. OLESKEY: That 's all. ,

5 JUDGE SMITH: Overruled.'

6 THE WITNESS: (Bores) It 's my understanding that the

7 staff wanted to develop the consistent position.
i
'

8 MR. OLESKEY: Sure.
i

9 THE WITNESS: (Bores) Correct.
,

'
10 BY MR. OLESKEY:

11 Q Very reasonable thing for an agency to do, isn 't it? i

12 A responsible thing, too?

13 A (Bores) Absolutely.

(). 14 Q All right. And so, after the revision of your |

15 memorandum which went on in April or May had been looked at in |

16 the region by your superiors and by people in Washington
i
.

| 17 including the Office of General Counsel, you were told to go ;

i
18 ahead and file it; isn 't that right? |

19 A (Bores) Yes. (
:

20 Q All right, j

21 Now, Mr. Lazarus, the pending question to you before !
I

22 the diversion was, when Mr. Thomas asked you, back in December |

23 or January '85 '86 as the RAC representative for the NRC, to
I

24 give him an NRC position, what did you -- on the beach
t

25 population, what did you understand he meant? |

I
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! O
! 1 A (Lazarus) That he wanted more than the RAC

2 representative 's position on the issue.

i 3 Q Did you have a discussion with him about what it

4 would take from the NRC, going to the RAC and thus to FEMA, to j

j 5 satisfy Mr. Thomas and his agency for what you 're calling an
j

| 6 NRC position? ;

i !

{- 7 A (Lazarus) I 'm sorry, I don 't understand the I

| I

| 8 question. |
| |
| 9 Q Did you understand what it was, how many hoops had to [
f r

10 be jumped in the NRC, how many approvals had to be gotten, what !
!

11 kind of concurrence there had to be for FEMA to be satisfied t

i i
12 that they had an NRC staff position? j

:
.

13 A Cla=arus) No, I didn 't understand what would have to !

(
'4 be done to do that, at the time.

|
,

| 15 Q But you knew he was asking for it?

16 A (Lazarus) Yes, I did.

17 Q And you were the RAC representative?

i

! 18 A (Lazarus) Yes. ,

I |

i 19 Q So it was important for you to understand to j

| {
i 20 discharge your duties, what it was that Thomas, at the sister |

! i

| 21 agency, needed to have this RAC process go forward; right? ,

t

22 A (Lazarus) Yes.

23 Q So did you ask him what he meant?
I
I 24 A CLazarus) I understood what he meant.

|

25 Q Well, what was it? |
i

4

'

| (:)
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() 1 MR. TURK: Your Honor --

2 THE WITNESS: (Lazarus) He wanted an NRC position.

3 MR. TURK: -- we 've had that twice already. Asked

4 and answered, argumentative.

5 MR. OLESKEY: No, we haven't had the answer to this

6 question.

7 MR. TURK: Twice.

8 JUDGE SMITH: Well, if he did it escaped me. So --

9 MR. TURK: Mr. Oleskey doesn 't need to go on the

10 offensive with these witnesses. He can ask his question and

11 get his answer.

12 JUDGE SMITH: He 's not being on the offensive. I

13 don't r3e it that way. As far as I can see, we still have

() 14 unresolved, if there was an understanding of what Mr. Thomas

| 15 wanted by way of NRC dependability. I think is what was the

16 obj ect ive. Mr. Thomas was apparently trying to get an NRC

17 position, is the best way to state it, that would be dependable

18 be it by the RAC member or whatever.

19 I think if it 's important, and I don 't know why it 's

20 important, but if it is important and no one is disputing that;

21 then the questions are very logical.

22 I 'm learning something here, too, about how the NRC

23 moves into these matters.

24 MR. OLESKEY: I 'd be happy to ask that question,

25 Judge.

O' Heritage Reporting Corporation
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,

() |[i BY MR. OLESKEY:

2 Q Can you tell us how you responded to this request

3 from Mr. Thomas for the RAC and his agency for an NRC position
.

4 on the beach population?

5 A CLazarus) Yes. I indicated that I would contactc

6 those responsible in my region and at NRC hee; quarters to

7 disctss the issue with them.
I

8 Q And did you have any further discussion with him, at I

'> that time or ever, about what he meant by an NRC position?
i

10 A (Lazarus) No, sir, I don 't believe I did. I

| 11 Q Did you discuss this with your superiors in the
;

!12 region?

13 A (Lazarus) Yes.

() 14 Q With whom?

15 A (Lazarus) I 'm sure at _ least with Dr. Bellamy and'

16 possibly Tim Martin at the same time or around that time.
.|

| 17 Q Well, in January of '86 Mr. Harpster was there, so he |

t
' 18 would have been -- ,

'

,

I 19 A (Lazarus) Yes. t

t

i

| 20 Q -- your immediate superior?
t'

i

; 21 A (Lazarus) Yes. ,

!'
,

! 22 Q So you would have discussed it with those people? [

l
,

!
23 A (L azarus) Yes, sir.

,

l- 24 Q And out of that discussion were you given any ;

i

25 instructions or advice about what to tell Mr. Thomas and the
|
i
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() 1 RAC about what the NRC would do to develop a position for the

2 RAC in order that New Hampshire would have tect ical advice on !

3 the beach population protection?

8 4 A CLazarus) No, sir, I don 't recall any specific

I
| 5 guidance. The principal guidance that I received came from our j

!

6 headquarters 's contacts.'

7 Q All right. What guidance did your headquarters 'sj

8 contacts give you in connection with carrying out this

9 responsibility as the RAC representative for the NRC?

10 A (Lazarus) The -- I don 't recall the specific words

11 or guidance, but the bottom line was that they wished it to be

12 developed through the RAC and not as an NRC position. ,

f13 Q When was this, approximately, if --

() 14 A (Bores) Can I have j ust a moment, please?

15 Q Yes, please.
i

16 (Witnesses conferring) |
;

17 THE WITNESS: (Lanarus) It was just -- we 're I

18 speaking just in amplification of what I explained as I was

19 attempting to get at that time an NRC position, either to FEMA,

20 Region 1 or f rom NRC headquarters to FEMA headquarters on the

21 issue. There was a resistance at our headquarters to do that.

22 and their position was that it should go through the RAC
l

23 representative to the RAC and be werked out at that point.
|

24 which is eventually what transpired at the end of that 14 month

25 period.
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| () 1 BY MR. OLESKEY:
)

'

2 Q This is in January or so of '87?

3 A (Lazarus) Yes. sir.

1- 4 Q Of '66, excuse me.
l
] 5 A (L azarus) It would have been in that quarter of the
i

f 6 year. January. February. March time frame that these

7 discussions took place.

8 Q All right. So you were trying to get either a

9 regional position to give the RAC or a position that Washington

i 10 approved?

11 A (Lazarus) Yes, sir.

12 Q And Washington told you that, for whatever reason.

13 neither a regional or a Washington position would be given to j

f() 14 the RAC. only tne position of the RAC representative?

15 A (Lazarus) Yes. sir. They were explaining that that

16 was the appropriate method to resolve the issues.

17 Q All right. f
i

18 JUDGE SMITH: Let me interpose here. Was it also ]

19 your understanding that the position of the RAC representative

20 should express -- should be within the bounds of established

21 NRC policy?

22 THE WITNESS: (Lazarus) Principally through the --

23 yes. Your Honor. through the planning guidance published in

24 NUREG-0654,

25 (Witnesses conferring)
.

.
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,-

(_) 1 BY MR. OLESKEY:
m

2 Q Dr. Bores, I -- you know, I think it might speed it

3 up if you would make the clarifications you want directly

4 instead of giving them to Mr. Lazarus and him giving them to

5 me, I 'd be happy to have you do that.

6 A (Bores) What I was j ust relating to Mr. Lazarus is

7 that, I believe if ar; NRC position had been obtained it would

8 not have been fe. back through the RAC, as you had indicated,

9 but would have been given directly to Mr. Thomas.

10 Q All right.

11 A (Bores) As input to Mr. Thomas rather than as a RAC

12 input. The NRC does not develop, to my knowledge, a position

13 to feed back through the NRC RAC representative to RAC.
1

ex() 14 Q Now, who was it in Washington who told you to handle
_

15 it in this fashion as the RAC representative there i rt early

| 16 1986, Mr. Lazarus?

17 A (Lazarus) Most of my contacts wod ave been with

18 Mr. Paul Kantor and Mr. Dave Matthews,

19 Q The legal people weren 't involved at this poir.t?

20 A (Lazarus) No, sir.

21 Q The lawyers. Okay.

22 Did you go back and tell Mr. Thomas what you had been

23 told by headquarters?

24 A (Lanarus) Yes, sir; I did.

25 Q About when was that?

/

( l
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() 1 A (L azarus) It would have been some time in the

2 spring of 1986. f
!

3 Q Okay. What did -- was that at a RAC meeting that you

4 told him that?

5 A (Lazarus) I don 't recall, sir.

6 Q Okay. What did he say, if anything, when you told

7 him what the response was to the request for an NRC position?

i 8 A (Lazarus) He still indicated that he needed some
!
;

i 9 sort of guidance from the NRC, that he thought the guidance

10 that he had was insufficient.

11 Q All right. And what did you do as a result of that

12 further conversation? |

[
13 A (Lazarus) At that point I don 't recall doing

() 14 anything further. We --

15 Q Well, what is it now. April. May of '067

16 A (Lazarus) Yes, sir, I guess that 's the approximate

17 date.

18 Q All right. And the plan review process is going on. |

|

19 New Hampshire is sitting there wanting technical advice f rom j

f20 the RAC as you understood it ; correct?
|

; 21 A (Lazarus) Yes, sir. There were other things going

'

22 on that had stopped or slowed down this, because during that

I
23 period of time we also had the full-scale Seabrook exercise and'

24 the onsite appraisal issues were being pursued. So I don 't

25 recall any series of meetings at that time that were being held

I
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() 1 to further review of the plans.

2 Q No series of RAC meetings?

3 A (Lazarus) Yes, sir.

4 Q But you understood that there was this continuing

5 request that Mr. Thomas was making to the NRC through you as i
>

>

6 the RAC representative, please give us some technical advice

7 that we can use in the RAC to tell New Hampshire how to improve |

8 the plan to protect the beach population? |
|

9 MR. TURK : Obj ection to the characterization. I |
|

| 10 don 't hear that it 's continuing -- we had indication of one f

I'

| 11 conversation with Mr. Thomas. I don 't think that establishes a
,

12 continuing repeated line of requests.

13 MR. OLESKEY: There 's the memo on December 31; then

( () 14 there are the conversations in early '06; and now there 's a

1
15 conversation April or May, that 's three, to me that 's a

16 continuing request.

f 17 JUDGE SMITH: Well, we don 't need anymore

18 clarification. I 'm sure the witnesses won't be confused.

19 THE WITNESS: CLazarus) Sir, could you repeat the
<

i 20 question.
1
I 21 BY MR. OLESKEY:

22 Q Yes. You understood that there was still an
<

23 outstanding request from the RAC chairman to the NRC for
,

l 24 technical advice that would ultimately flow through New
I

25 Hampshire, that would help it improve the plan in respect to
.

|

I

I

(:) !
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; () i the beach population?
I |
'

2 MR. TURK: Obj ec t ion. So far we know about Mr.

3 Thomas 's request. We don 't know that the State of New |

| 4 Hampshire had a similar request or that this request of Mr.

S Thomas 's was prompted by New Hampshire.

6 JUDGE SMITH: I though+ we knew that.

7 MR. TURK: I don 't. Your Honor.
|

| 8 JUDGE SMITH: I thought I heard that there was before

9 the RAC a request for technical assistance on it.
'

10 MR. TURK: It hasn 't been established that this was

i
| 11 the issue with respect to which New Hampshire had asked for

12 technical assistance.

13 MR. OLESKEY: Mr. Lazarus -- |

() 14 MR. TURK: That 's --

| 15 JUDGE SMITH: Okay,

t/73 16 BY NR. OLESKEY:

17 Q Mr. Lazarus, didn 't you and I agree, after I referred

18 you to Attachment i here which is Mr. Thomas 's December 31, '85

19 meno, that what was going on before and after that point in the

20 RAC was an effort to develop technical assistance and advice

21 for New Hampshire through the RAC on the issue of protecting

22 the beach population at Seabrook?

23 A CLazarus) If I may read a sentence from the memo I

24 think it will help to clarify it. In the second paragraph on

25 the first page -- is there a global -- I don 't have the

O Heritage Reporting Corporation
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() 1 global --

'

2 Q Six.<

it 's -- sentence one, first page. |[
3 A (Lazarus) --

4 MR. TURK : Global 6.

j 5 THE WITNESS: (L azarus) Global page 6. "At the
;

a r

6 earliest possible time in the RAC review process I proposed i
fi

7 that we focus in on the beach population to determine if j-

2 8 special technical assistance f rom the RAC may be needed to
s

'

! 9 assist state and local government refine their plans to protect
I

i 10 this group." :

l4

11 So it 's a request to determine whether or not !
t'

,

i 12 technical assistance is needed. !
'

.

l

i 13 BY MR. OLESKEY: {

14 Q All right. And you knew New Hampshire was in a f()
4 i

i 15 process. that 's still continuing to this day, of revising the ;

16 New Hampshire RERP7
. I
)

17 A (L azarus) Yes. sir. i*

r

| 18 Q And the RAC in its technical assistance phase, and f
I*

,

j 19 its issue identification work is part of that process that has
4

| 20 to do with an evolving plan; correct? i
s

fI 21 A CLazarus) Yes, sir.
i

j

; 22 Q All right. So you knew -- strike that. And you ,

i

| 23 knew. as it has been testified on direct, that Mr. Thomas and .

I

24 FEMA didn 't have specialized technical expertise about nuclear i

!

|
25 powerplants, or releases following accidents. or risk ,

!'

! i

: (:) ;
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(IP t

i probabilities; correct? !
!

2 A CLazarus) That 's correct. |
!

3 Q So you understood that there were technical-issues

4 having to do with the operation of a nuclear plant as it might

5 affect the beach population at Seabrook, which the RAC was

6 being asked to deal with from December 31. '85 on; correct? j
i

7 A CLazarus) I 'm sorry. |
1

8 (Witnesses conferring) |
i

9 BY MR. OLESKEY: |
| 10 Q Mr. Bores, I 'd rather have it on the record because |

t

11 it 's f aster and -- |

12 A (Lazarus) We 're --

13 Q -- you 're --

0 14 A (Lasarus) -- we 're j ust trying to clarify what

t 15 your -- just please repeat the question. I

| I

16 Q Sure. !
I
r

17 MR. OLESKEY: I t 's 12 : 00, my ability to remember what

18 I just said is flagging.

19 Can we have lunch now?
I 20 JUDGE SMITH: All right. Return at 1:00.
' .

et/73 21 ( Whereupon, at 11:59 a.m. the hearing was recessed to i

22 reconvene at 1:00 p.m. this same day. Friday, May 20, 1988, at !

23 the same place.)

24

| 25

|
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Q/74 i AFTERNOON SESSION

2 (1:04 p.m.)

3 Whereupon,

4 ROBERT BORES

S WILLIAM LAZARUS

6 having been previously duly sworn, resumed the witness stand

7 herein, and was examined and further testified as follows:

8 JUDGE SMITH: During lunch the Board pondered the

9 possibility of not proposing as much as suggesting to the '

10 parties that a small factual issue could be taken out of the

il litigations; and I wondered if a stipulation might be in order.

I12 1 didn't have your cross-examination plan, and I have

13 more doubts about whether it can be done now, but I going too 14 suggest it anyway. |

the subissue is to what15 One is, it 's the issue -

16 extent is Mr. Thomas 's perception called into doubt by the

17 issue of the NRC 's position on the containment features. And I

18 think there is a possibility that that can be just cut out as
F

19 an issue with a stipulation to the order that. given the
i
j 20 spectrum of technical expertise involved, all the way from NRC
l

21 staff to, as Mr. Thomas says he has none on it, and the ;

22 philosophy of NRC regulations.

| 23 That it might be that a stipulation to the effect

24 that reasonable persons could differ, and that no iaferences

|
25 can be drawn one way or the other as to Mr. Thomas 's or this |

| O
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i
i i panel 's credibility on those points.
i

2 But if it 's not going to take long to go through it.

3 it probably might be faster and easier just to litigate it

i 4 rather than to worry about a stipulation. But I j ust don 't see

5 it leading any place.

i 6 MR. FLYNN: Your Honor, I think you had suggested

[ 7 that there was another item that you were going to suggest and

8 consider or was it just the one?

9 JUDGE SMITH: Just the one.

10 MR. TURK: Your Honor. I have two problems with that.

And I recall testimony from Dr. Bores that there were two*

12 conversations: one before he submitted his February memo, which '

13 he indicated that he was developing something with the NRC j

O i

14 staf f -- I don 't recall the exact words, he 's characterized it !

| 15 to me properly as they could cut it off, chop it off, something !
i

!1G like that. And that was before the February memo was
i i

17 submitted. !
|

18 And then again in May when he indicated to Mr. Thomas

19 that, their discussions with headquarters and they had problems |

20 with certain portions end they were leaning -- headquarters was

21 leaning towards recommending that the containment, and the

22 plant-specific features be taken out. !
!

23 I thi .tk. to me it 's clear that, during that period, I

24 believe on the first occasion and certainly on the second

25 occasion it should have reasonably been clear to Mr. Thomas

O
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||I i
i that the position was that expressed by NRC RAC representative 1

,

l
; 2 and not of the NRC staf f. And I don 't think I can stipulate to
:

| 3 something different.

4 JUDGE SMITH: I'm not asking you to stipulate to j

5 anything different. I 'm asking -- we 're not asking anything

6 either. We 're wondering if it might be stated that no

7 inferences can be drawn as to the credibility of witnesses from

8 the subfactual issue.

9 Mr. Dignan?
| ,

10 MR. DIGNAN: If I heard correctly the definition of

| 11 how far that stipulation reachts, maybe yes. But just let me

12 convey to the Board my concern.

13 I don 't think the credibility issue is whether or not

14 Mr. Thoraas, quote. "understood" the NRC 's position.

15 technically. The credibility question, as I see it, arises

16 from his testimony, which the record speaks for itself, in

17 which he took the basic position on voir dire that when the NRC

18 pulled the so-called containment material, this required a ,

19 change in the position, and that he. in essence. had relied

20 upon that and understood it to be critical to the NRC 's

21 position.

22 The Bores menorandum nokes clear, to ne at least.

23 that Dr. Bores had explained way back on the 15th of April that i

24 that material was not critical to the NRC position.

25 So to the extent that Mr. Thonas has, if he has. I

O
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0
1 believe he has, testified that he had no idea that the

2 containment wasn't a critical component of NRC 's renconable

3 assurance belief. I think his credibility is in question.

4 In 7ther words. I 'm drawing a distinction between --

5 JUDGE SMITH: See. I think we 're -- I don 't think a

6 stipulation is going to be possible. It --

7 MR. DIGNAN: Well. before you -- if the Board can

8 follow my distinction, if what I 'm being asked to stipulate to

9 is that there is no credibility inference to be drawn on Mr.

10 Thomas or anybody else. that they did not understand the

11 technical ramifications of the NRC position. I certainly am

12 glad to stipulate to that.

13 What I couldn 't --

0 14 JUDGE SMITH: No. I mean the regulatory implications.

15 MR. DIGNAN: The regulatory implications?

16 JUDGE SMITH: And the implications to NUREG-0654. I

17 just --

18 MR. DIGNAN: To the regulatory -- yes. As Your Honor

19 says that. I could probably stipulate to that. My problem with

20 Mr. Thomas 's testimony is very simple, as I heard and read his
i

21 testimony he was saying to me under oath. I had no appreciation

2 as of June 4th, in essence, that the containment wasn 't
,

|
; 23 critical to the NRC 's position. And Bores has said in a

|
24 memo randum, that on April 15th Thomas said, the containment is

|

f 25 part of this position; and Bores said, no. it is not. And

O
|
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1

1 that 's the credibility question here, not whether he understood

i 2 regulatory implications or whether he understood technical ,

!
3 implications. ;

4 And as long as I'm not being asked to stipulate that

S credibility question away. I'l't stipulate that any reasonable
.

6 person could have doubts as to what the regs and the technical

7 sapects are. i

8 JUDGE SMITH: Credibility in, even a narrower sense

9 and that is, credibility as a matter of candor.

10 MR. DIGNAN: That 's right. Your Honor.

11 JUDGE SMITH: All right. See, our concern was, we 'd

12 spend more time arguing, and then, in trying to arrive at a ,

13 stipulation than a full record on it might be easier. |

@ 14 MR. FLYNN: Your Honor. I don 't want to give up on it

15 yet.

| 16 JUDGE SMITH: Well, see, we almost didn 't suggest it ;

17 because we thought we 'd run it of f on a side argument. I don 't

I 18 want to say tangent, it 's not that.
|

19 MR. OLESKEY: Your Honor --

20 MR. DIGNAN: Here 's the point. Your Honor -- excuse

! 21 me. I 'm sorry. Mr. Oleskey. go ahead. I apologine.

22 MR. OLESKEY: I don 't think the issue is that.

23 ultimately is important as whether the NRC thought that the

]24 containment was critical to its reasonable assurance, ultimate

!2S finding. it is whether FEMA --

O
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1 JUDGE SMITH: Yes.

2 MR. OLESKEY: -- reason to believe -- reasonably

3 believed it was to FEMA 's finding. And Thomas is saying that

4 in his judgment it was; and apparently, my colleagues are
|

f 5 saying, they don 't think that he understood it correctly

6 because the NRC didn 't see it that way.
,

1-

| 7 MR. DIGNAN: That 's --

I !

| 8 MR. OLESKEYt Well. I don't view the credibility i

9 issue then quite the way they do.

! 10 MR. DIGNAN: Well, that 's the point. But what -- my
i

11 position of credibility is f airly summed up in a action I filed

12 with the Board and I said it this way: FEMA 's lead witness

13 described the, quote. "withdrawn." unquote. information as

O
I 14 being information, quote. "which we. " and I think it 's fair to

i

15 say that refers to RAC. "which we had relied upon very, very |

16 heavily. " unquote. TRR-11-3114 in reaching the previous and
|

17 f avorable to Applicants 's position in the beach shelter issue. |

f18 He further described it es, quote, "A chunk that we
, ,

f19 had used to reach a collegial result in the RAC." unquote, that

j 20 was at 3115.
1

! 21 Then he went on and I go on to say, he deceribed that
i

22 information as, in essence, the containment visit.

23 And my point is that the Bores memo reveals that in

| 24 April iSth, according to Dr. Bores. he fully explained to the

25 entire RAC the containment was not critical to the NRC |
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h
1 position. And as I read the Bores memo when the RAC voted on

2 April 15th it did not believe it was critical. And that 's the
|
'

3 candor question, right there.

4 JUDGE SMITH: Okay,
!
; S MS. WEISS: That 's the 10/15 neno you 're referring

6 to?

7 MR. DIGNAN: I 'm sorry?
y

8 MS. WEISS: The October 15th memo? When you say, f
i

9 Bores memo, you mean the October 1Sth memo? I
t

10 MR. DIGNAN: The October 1Sth memo.
|

| 11 MR. OLESKEY: I don 't want to argue this all now ,

i.

| |

j 12 because it 's going to some of my cross-examination which if

| !
( 10 we 're not going to resolve -- )

14 JUDGE SMI1H: Okay. Wtil, see, let me assure the '

,

|

15 parties that we will also disregard the arguments that have

16 beet, made, so we don 't need any last shot at it. If you really

17 want to be heard -- I just see it as not feasible to work out a

i 18 stipulation.
I
i 19 MR. FLYNN: I don 't want to offer any comment. I just
(
,

20 perceive that we may be close to an agreement. I think that

21 Mr. Dignan 's suggestion.

22 MR. DIGNAN: We 're not going to make it. We 're not

| 23 going to make it in good faith. I think. We 're not going to
|

| 24 make it, and I think Mr. Oleskey will agree with me on this and

25 so will my opposition, when you try to stipulate around a

O
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O 1 candor question it gets very difficult. Your Honor, because

2 everybody is trying te protect their position. I really think

| 3 we 'll go f aster if Mr. Oleskey proceeds on what he wants to do. |
'

|

! 4 JUDGE SMITH: I was only suggesting that no

5 inferences be drawn, that's all, but let 's move on, it 's not

I
6 feasible. }

,

7 MR. OLESKEY: While we 're on this topic I 'd like to ;

8 suggest the possibility of a different kind of stipulation, but
I

9 also on candor. It 's a followup to what Joe Flynn raised
'

1

10 yesterday afternoon at 5:00,

11 I think that we should consider the possibility of.

12 in essence, stipulating out whether or not there was a vote on

13 July 30th as a candor question af f ecting Thomas. Because

O 14 otherwise I 'm in a position, and I believe my colleagues among

15 the Intervenors are, we 're going to ask you either for limited

16 discovery of the RAC members and the other FEMA members at the

17 July 30 meeting or to bring them in here. because we believe

18 from what Mr. Flynn has represented, from what Mr. Thomas

19 previously testified that, at best. f rom the NRC. Applicant.

20 position there was confusion about what happened, and at worse

21 from their side. there was no vote as anybody would understand

22 it. I think that 's beginning to come out here, too, in the

23 careful testimony of these gentlemen.

24 I think we should take that severable, discrete issue |

25 out and not 'et anybody draw any inferences against any witness i

(
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() i

! 1 as to whether or not there was a vote. ;
,

2 MR. TURK: Your Honor --

I 3 MR. OLESKEY: You 've got all the testimony about

4 disagreements and discussions -- |
f

5 MR. DIGNAN: I 've got two for stipulation, and you 'll |
I

6 r.ever get it out of me. Mr. Oleskey, so draw your subpoenas. |

7 MR. TURK: I can do one thing. I can stipulate there
i

| 8 was no vote, but I do not include in that there was not polling

9 or show of hands requested and obtained. I'm ready to say that ,

10 there was no formal vote. but I won 't go f urther,
i

11 JUDGE SMITH: Well, I don 't think that would satisfy.

12 MR. OLESKEY: Not unless they 're going to tell me i

13 that they 're not going to ask for any findings that flow from

O 14 the distinction between whatever it was, poll or vote, that

15 these gentlemen believe --

16 MR. DIGNAN: It is, so there can be no mistake on

17 this, Mr. Oleskey, it is my position that Mr. Thomas stated

18 there was no show of hands. It is this witness 's -- these

19 witnesses 's testimony under oath there was a show of hands.

20 JUDGE SMITH: We 're not going to get to that.

21 MR. DIGNAN: And I intend to make all use I can out

22 of that distinction.

23 JUDGE SMITH: All right. One last shot, we have to

24 continually remind ourselves or try to remind ourselves why

25 we 're hearing this. You know. what -- how is it going to }, lug

O
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i in to the final conclusions of an initial decision. We have to

2 keep coming back to that, because it tends to escape us.

3 Is there any' possibility that the entire issue can
1

4 just be dropped? As I see it now, we stated before that it is

S not going to be very likely that the Intervenors can come out

6 of the RAC/ FEMA Thomas situation with a rebuttable presumption.

7 What your goal now is to shoot down any rebuttable.

8 presumption favoring the Applicant. Maybe you 're willing to

9 accept better now that the only value that there may be to the

10 controversy we have now is, does it tend to undermine the

11 present FEMA position. Other than that, we have to be reminded '

12 again how this is going to fit into our decision.

13 MR. OLESKEY: I think that 's a good analysis, and

O 14 there 's one other point I would make and that 's this. I believe

15 that when we conclude this examination. I don't mean these

16 gent l emen. but the bundle of examination we 're contemplating

17 here, you will also justifiably place less credence in the

18 NRC 's position here, what its witnesses have said, especially

19 the legal -- the legal conclusions it 's arguing for because of

20 what you understand about the interrelated process at these two

21 agencies.

22 JUDGE SMITH: Let 's assume for argument that that 's

23 true. without suggesting that we believe that 's true, but l e t 's I

|24 assume for argument t hat 's t rue, where do we go f rom there?

25 What do we do with that?

O
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() i MR. OLESKEY: I think you 're going to make -- you

2 would make findings that would tend to discount whatever it is

3 that Mr. Turk ultimately asks you --

4 JUDGE SMITH: In his proposed findings?

5 MR. OLESKEY: In his proposed findings.

6 MR. TURK : Based on --

7 JUDGE SMITH: Mr. Turk will be making proposed

8 findings solely -- well, we will only consider his proposed

9 findings based solely upon the evidentiary record.

10 MR. OLESKEY: I understand that. And I 'm ssying that

11 the evidentiary record is going to show. I believe. that the

12 NRC has not conducted itself throughout, t.' least in this

13 period we 're now discursing, but '85 on tne way we went an

14 administrative agency to conduct itrelf.
|

15 JUDGE SMITH: Assume that that 's the case, what are

16 we going to do with it? And what am I going to do with it in u ,

17 decision?
|

18 MR. OLESKEY: You 're going to make findings to that !

19 effect, and you 're going to look at the evidence that has been

20 presented by all the parties in light of how that evidence was

21 developed on the way it got here. I think you --

22 JUDGE SMITH: I know, but --

23 MR. OLESKEY: -- will weigh it differently.

24 JUDGE SMITH: Will you please -- this is the thing

25 that I was trying to get Ms. Weiss to do. too, end I 've never

O
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' k_s) 1 been able to follow all the way to the very end, what -- where |

2 do we come out at the bottom line that, yes or no, the -- as to ;
f I

i 3 the sheltering issue there is reasonable assurance. How do we'

|

; 4 f actor NRC 's ineptness or dereliction of duty or whatever it
'

:

| 5 is, if that be the case, how do we factor that in?
,

i !
' 6 MR. OLESKEY: I would say, if you conclude that they |
. |

! 7 didn 't arrive at a well reasoned and sound position that stands *

| !

! 8 on its own two feet on the merits, when you 've looked at it on
,

i
>

; '9 the merits and as it was developed, then you would rej ect the

! 10 position.
\

'

I 11 JUDGE SMITH: Their position?
|

12 MR. OLESKEY: Yes,

i
| 13 JUDGE SMITH: They don 't have any ; that 's the )

O i

14 problem. ;
i

| 15 MR. DIGNAN: That 's the point. You 're either going |

16 to beat --
|

17 JUDGE SMITH: Maybe ycu can stipulate that.

18 MS. WEISS: I think, if I may, beyond that, our.

!

! 19 position is that FEMA and the NRC at this time are essentially
'

20 standing together. '

>

21 JUDGE SMITH: All right.
i-

22 MS. WEISS: That FEMA has become a mouthpiece for the j
;
1 5
'

23 NRC. That 's what --
- !
i 24 JUDGE SMITH: You just give me any kind of factual i
* i

25 situation that you can reasonably or unreasonably infer from j4

J

i i
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() 1 the evidence and please tell us how we can use it in the

2 ultimate decision we have to make?

3 MS. WEISS: Let me just run through what I see. The
'

4 position of the Intervenors on the merits of this case is, if

5 not precisely very close to what FEMA 's position was in June

6 and September, that 's the position that our witnesses have

7 taken.

8 And we also intend to subpoena Mr. Thomas, and

9 through Mr. Thomas to additionally develop that that was a

"

10 reasonable position.

11 JUDGE SMITH: Okay.

12 MS. WEISS: Now, on the other side we have the

13 current FEMA /NRC position. I don 't think there 's any -- 1

14 think they 're one and the same. I don 't think FEMA has anymore

15 independence, and I think that when you hear the testimony of ,

16 FEMA they 're going to corroborate that. +

17 JUDGE SMITH: Okay. And then let 's say that you .f ust
:

18 trounce them and you destroy anything that any element of
;

19 belief f rom the FEMA 's regulatory rebuttable presumption. ;
.

20 MS. WEISS: Then I think we 're entitled to win the

1 21 case on the merits.

f 22 (Simultaneous conversation)

| 23 MS. WEISS: Wait a minute, can I finish please. -
6

24 MR. DIGNAN: You 're forget ting. I put testimony on.

25 Ms. Weiss.

O
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()'

1 MS. WEISS: Please -- can I finish, please.

2 MR. TURK: As long as we 're talking about --
..

'

3 MS. WEISS: Can I finish, please.

4 JUDGE SMITH: Let her finish.

5 MR. DIGNAN: No.

6 MS. WEISS: There are two issues --

7 (Laughter)

8 MS. WEISS: Thank you. You said, yes?

9 MR. DIGNAN: No.

20 MS. WEISS: Oh, you said, yes.

11 MR. DIGNAN: You 're asking me.

12 MS. WEISS: One is the merits; and two, which can 't

13 be separated is credibility. It can 't be separated f rom the

14 merits.

15 Now, we 're going to --

16 JUDGE SMITH: But please give me your best case and

17 then let me plug it into the, why.

18 MR. OLESKEY: The best case I think would be that you

19 discredit the evidence from the two agencies because of the way

20 it was developed.

21 JUDGE SMITH: All right.

22 MR. OLESKEY: And the evidence that 's left is the

23 Applicants 's evidence and our 's.

24 JUDGE SMITH: Right. Exactly. And we decide --

25 MR. OLESKEY: That's right. We 're willing to have -

; Heritage Reporting Corporation
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() 1 MR. BACKUS: Wait a minute. There 's one other thing

2 we think is very important that has not been addressed and that

3 is, we think we are entitled to a FEMA position in this

4 proceeding.

5 JUDGE SMITH: A FEMA rebuttable presumption.

6 MR. BACKUS: Yes. It can go as part of this

7 proceeding. But one of the issues here --

8 JUDGE SMITH: If you insist upon that argument, then

9 there will never be any possibility of a stipulation. I was

10 assuming that the state of the record as now, you would be

11 willing to forsake for the Intervenors a FEMA rebuttable

12 presumption, but use the reasonableness of their first

13 presumption to shoot down the present presumption.

( 14 MR. BACKUS: But for sAPL I 'll say, that doesn 't do

15 it. We think, as part of the citizens FEMA is supposed to

16 represent here, we are entitled to have them present in this

17 proceeding findings and determinations arrived at properly with

18 consideration of proper factors, which will be a subj ect we 'll

19 all be addressing.

20 JUDGE SMITH: Let 's say that you 're correct --

21 MR. BACKUS: And we think that we don 't have that

22 nc w.

23 JUDGE SMITH: And let 's say that you 're correct, do

! 24 you think that you can revive the previous position and elevate
L

25 it to that stature, so that it survives a rebuttable -- any

| Heritage Reporting Corporation
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1 attack on any evidentiary attack?

2 MR. BACKUS: I think that is something we are

3 entitled to try and do.

et/75 4 (Continued on next page.)

5

6

7

8
!

| 9

10

11
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k-)T76 1 MR. TURK: Are you asking for a stipulation?i

2 MS. WEISS: No.'

i

3 MR. BACKUS: No, of course not.<

!
4 4 MR. OLESKEY: The Board was trying to have us all

5 articulate where we 're heading I think which is ---

6 JUDGE SMITH: That 's right.

7 MR. OLESKEY: -- the reasonable thing to do.

;' 8 JUDGE SMITH: Because even to this very moment, given j

f- 9 your very best case, and I don 't think Mr. Backus 's
,

i 10 expectations are at all reasonable. I might say that. |
i |'

11 You know, just think what a proj ect you have in mind j
'

! 12 here to take FEMA testimony which has not even been offered,
i

| 13 and again let me select words that are not studied words, and |
;

'

'

! 14 rehabilitate it to the point where it is a rebuttable
1

| 15 presumption which rebuttable presumption survives all the other
i i

! 16 evidence which is hard for any rebuttable presumption to do no |
t i

|] 17 matter how well arrived at. See, that 's --

|

i 18 MR. BACKUS: I 'm s ay i ng -- I 'm saying two things.

|

19 I 'm saying, one, we have to have a right to try and do that,'

I !

20 and it may be in the Board 's view a dif ficult task. We have a j
!,

i 21 right to try and do that.
:

1 22 And I 'm saying, number two, that if the first FEMA ,

i !

! 23 position is out for whatever reason, and the second FEMA ,

ii

| 24 position is out, as you said in the telephone conference we 're fj ,

1 25 not zero, we 're not even at that point. |
I

'

i
;

(
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( 1 JUDGE SMITH: You want to know why you lost one to

2 zero.

3 MR. BACKUS: No, no.

4 JUDGE SMITH: Why you were at one time ahead one/zero

5 and now you 're zero/zero.

6 MR. BACKUS: Yes.

7 JUDGE SMITH: You want to know why. But you 've got

8 to use that, you have to put that to use, and that 's what I am

9 str uggling to find how you 're going to put that to use.

10 MS. WEISS: Can I --

11 MR. BACKUS: I 'm saying that one of the things I

12 think we 're doing here with all this is that as part of this

13 proceeding and as parties that don 't want to see the

14 Applicants ' case adopted by this Board, we are entitled to have

15 FEMA arrive at a position and be a part of this proceeding.

16 JUDGE SMITH: Well, you 'd better get a mandamus,

17 because I don 't know how you can --

18 MR. BACKUS: Well, that 's a position we 'll take at

19 the end.

20 JUDGE SMITH: All right.

21 MR. BACKUS: That we 've been deprived of a right we

22 vere intended to have because FEMA is going to end up here

23 without --

24 JUDGE SMITH: If that 's the case, you still

25 haven ' t --
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'G' 1 MR. BACKUS: -- a defensible position.

2 JUDGE SMITH: Nobody has explained to the Board how

3 we can use it, how we can use it in our decision, and I would

4 like to hear it.

5 We 'll let Ms. Weiss speak now.

6 MS. WEISS: You know, what I fully expect and what I

7 think has been the purport of an awful lot of the questioning

8 over the past few days is proposed findings from behind me, ;

9 saying that the previous FEMA position, which is essentially

10 the same as ours, is completely unreasonable.

11 And why? Because every member of the RAC disagreed ,

12 with it wher. Ed Thomas took it.

13 JUDGE SMITH: I think it 's altogether possible --

O 14 MR. BACKUS: That is not my position. |

15 JUDGE SMITH: -- we may make no findings in the !

! 16 previous FEMA position.

17 MS, WEISS: Well, it seems to me that --

18 JUDGE SMITH: As such.

19 MS. WEISS: I fully expect to see an argument that

20 that 's a completely unreasonable position because all the
i

21 members of the RAC, or nost of the members of the RAC disagreed

22 with it, and Ed Thomas was the lone holdout. That was a
t

23 completely unreasonable position. ,

24 And from my point of view --

25 MR. BACKUS: That is not my position.

)
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a

f () 1 MS. WEISS: -- I think that 's why it 's important to,
! t

[ 2 you know -- |
|-2

3 JUDGE SMITH: But you agree, Ms. Weiss --
'

,

,

i 4 MS. WEISS: -- I don 't think that 's an accurate i

#

v
5 representation of what happened, and I think we are entitled to ;.

: !
' l6 develop that.

! 7 JUDGE SMITH: Okay. And I think I 'm getting closer [
Ii

: 8 to understanding your position than Mr. Backus 's. j
. ;

! 9 I do recognize there is some value in reviving the |
i

'

i 10 previous FEMA position to show its reasonableness to undercut i
e

< ,

i 11 the present FEMA position too. .

i |

12 MS. WEISS: And to support ours. ||.
1 .

'
13 JUDGE SMITH: And to support yours.

14 That 's where I think you might not go. But, all
!
>

15 right, I 'll give that to you, j
! i

16 Let 's see, you mean that would be cumulative to

17 yours. j
f

j 18 MS. WEISS: Exactly.
!

I 19 JUDGE SMITH: But you don 't really realistically

20 expect to get a rebuttable presumption out of that for --

21 MS. WEISS: Well, I think Mr. Backus has an ;

I
22 interesting legal argument that I haven 't --

23 JUDGE SMITH: Well, I 'm not going to ask you to --
t
i

24 MS. WEISS: -- but that 's not central to -- that 's
k

25 not central to what I 'm saying. !

h

($) .!
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1 JUDGE SMITH: That 's not central to your argument.

2 MS. WEISS: I 'm not talking about how you weigh the

3 evidence. I think it 's important in how you weigh the

4 evidence. If we can establish --

5 JUDGE SMITH: So you 're bringing.

6 MR. WEISS: -- that the previous position was a
.

'
;

7 reasonable one, and it was reasonable in the context of the RAC
,

!
88 review, and it was not this, you know, wall of dissent and

9 disagreement that we 've been hearing. !

i
10 JUDGE SMITH: You want it actually as -- not ;

11 necessarily as a rebuttable presumption, but as base evidence. ,

12 MR. OLESKEY: Other evidence.

13 JUDGE SMITH: Other evidence.

O 14 MS, WEISS: Additional reason for believing that the
,

'

15 position we bring to you, which is in all important respects

16 identical to the previous FEMA position, is the correct way to
:

17 look at this case. [
i

18 JUDGE SMITH: Well, whether you are right or wrong, !

19 it 's clear we can 't make any stipulation. f
20 MS. WEISS: But that 's j ust for purposes of ;

;

21 explaining what I think I 'm about. f
i

22 JUDGE SMITH: Right. Okey. !
!

23 MR. FLYNN: Your Honor, I 'd like to suggest that even |>

24 though it seems pretty clear we 're not about to arrive at a j

i

25 stipulation, nevertheless this discussion is useful because it !
l

O
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i i goes to relevancy questions which will come up throughout the

2 hearing.
!
i- 3 I have not taken the position that -- the position
1

I 4 that Mr. Thomas held and continues to hold and which FEMA
! !

!) 5 originally took is unreasonable because of the way the RAC
1

I

j 6 divided.

J 7 What I have been arguing over and over again is that i

! :

| 8 the issue u. credibility is entirely separate f rom the question !,
|

9 of whether the position is reasonable or not. I have tried.to |
10 present the case, and my evidence will be structured in order

i

11 to show that what happened was the interpretation of what the j

12 appropriate standard to apply was changed and -- f

! 13 JUDGE SMITH: Well, I want to put you at your ease.
I

1
-

! 14 This discussion doesn 't in any way reflect that we don 't f
| |
j 15 understand what you 're saying or agree with what you 're saying. |
>

16 And there is also a recognition that FEMA haL a big stake in j
i

17 this, and this argument that we just had postulated facts and [

18 conclusions and things like that j ust for the purpose of

! 19 figuring out potential relevancy. And nobody said anything, !
I t

20 including the Board, which in any way suggests the state of the [
i

21 record, the state of the evidentiary record. We 're only i
!

22 postulating the possibility of stipulating out an issue and i

23 wondering what the true relevance is to the evidence that we 're

24 receiving today, and we have to postulate different things to

25 do it.

t
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j 1 We 're not talking about the merits. We 're not even

2 commenting upon the merits of FEMA 's position. I

; 3 MR. FLYNN: I appreciate that.
;

4 JUDGE SMITH: So you should not feel any obligation

5 to defend FEMA 's position at this time.

6 MR. FLYNN: That's not what I 'm trying to do. What

; 7 I 'm trying to suggest is that the whole question of who is more [
i
: 8 credible, who is more trustworthy is something that has ,

! i

I
| 9 consumed enormous amounts of time and printed space in the
!

10 record, and it doesn 't get to the real issue, which is has FEMA [f
11 applied the right standard and have we applied it correctly. !

j i
'

12 MR. DIGNAN: Your Honor -
I

i 13 JUDGE SMITH: That is an issue, right.
,

14 MR. DIGNAN: -- if this might be of assistance to the

! '

; 15 Board and for foilowing up on Mr. Flynn.
! ;

16 I would submit to the Board that we should think j.

! !

! 17 through as to whether this has to go on -- why the issue of |
!

18 credibility of this one individual is still alive in the case. ;

i

19 He was presented as the sole FEMA witness as a matter of policy |
!

20 with the prefiled testimony.

21 JUDGE SMITH: Now, wait a minute. I would prefer

22 that right now you not do anything more --

23 MR. DIGNAN: I 'm not going to do anything more --
!
!24 JUDGE SMITH: -- on the merits of the case --

25 MR. DIGNAN: I 'm not going to anything more with the [
!

O
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- 1 merits.

2 JUDGE SMITH: -- because that - would j ust invite and

3 require erguments. ;

4 MR. DIGNAN: Understand.i i.

5 JUDGE SMIT!!: All right.

6 MR. DIGNAN: And at that time it behooved me as

7 counsel for the party that was hurt by that prospective

8 evidence to attack the evidence. And one way you attack '

9 evidence is to attack credibility, and everybody knows that 's . j

10 what I set out to do.
,

j 11 The FEMA testimony then was withdrawn, and the new

12 testimony -- a new testimony was filed with Mr. Thomas on that

13 second panel, I believe. I.nd toen a third set was filed

14 without Mr. Thomas.

'
15 You will recall that ever since then I have told the

l

16 Board, I 'm not trying to subpoena Mr. Thones back here. The

!17 only reason his credibility is alive as an issue in this case
.,

18 as f ar as I 'm concerned is that I understand the Commonwealth

19 insists on his returning and testifying further; presumably in !
'

Ii

20 support of their case.

| 21 JUDGE SMITH: All right. i

22 MR. DIGNAN: And that being the case, I insisted on
.

23 going forward, and in fairness to me the Board had said they

| 24 wanted to see Bores and Lazarus, too, although as I understand

!
25 they did that because I had made the motion and they thought I

! (^)
Heritage Reporting Corporation>

j (202) 628-4888 !

|'

i

1~



7. _ . _ . . . . _ . _ _ . _ _ _ . _ _ -- - . _ _ _ _ _ . _ . - . - . _ . - _ _ _ _ _ . _ _ _ . . . . _ ..

1..
6

J

l
'

.i t

\
j- .

BORES, LAZARUS - CROSS 12162 |

I 1 was. entitled to it. And for that reason. I want Bores and
:
: 2 L azarus , because I know Thomas is coming behind. ;

i
'

) 3 JUDGE SMITH: Well. I understand that. i

;
;

4 MR. DIGNAN: Now that being the case, all I 'm saying -

!

5 is all I have to be told is that Mr. Thomas has given his last }| !

| 6 testimony in this case. And as f ar es I 'm concerned. Mr. Bores [
: 5

| 7 and Mr. Lazarus can go home. The credibility issue is gone. |
,

.

8 JUDGE SMITH: You j ust heard -- you j ust heard that
,

*9 they are going to, for the reasons stated most recently by Ms.
! !

| 10 Weiss. |

! 11 MR. DIGNAN: I understand that, but let 's understand

| !

12 the path to stipulation does not lie with the government or the

i !
d 13 Applicant. !

|
- !

14 My only concern, the only concern I've ever had with !

!

15 that witness 's credibility is as long es he is a witness j
i i

i 16 against my client. He ceased to be. I thought, when the new !

} !
j 17 panel came up and nothing he had said before on this issue '

:

| 18 bothered me in terms of the case that needed me to have him

|
19 further, and the only reason these two gentlemen are here, as

'

20 f ar as I 'm concerned, and I 'm the one who asked for them, and

21 why there is a drawer full of cross ready here, and the

22 credibility question is alive because the Commonwealth wants

23 Mr. Thones back. |
1
;

24 Now that 's it. And if they want to get rid of -- say j
f

25 no more Mr. Thomas, the credibility issue disappears as I am j

-
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|1 concerned.
|
|

2 MR. OLESKEY: This is a revisitation of part of what

3 we discussed yesterday afternoon, because we discussed whether

4 or not Thomas would come back and what would flow f rom that.
}

5 And in effect, what some of my colleagues are saying are they !
t

6 want they want the benefits of what they got in the record so
,

t

7 far, and leaving us with the burdens and all that flows with

8 it. !

|

9 MR. DIGNAN: There is no finding I can propose if he i

10 doesn 't testify. .

11 JUDGE SMITH: I -- we have to go back to what we said j
|

|12 before. I still have -- the Board still has doubts that all
,

!

13 this extensive sublitigation here is going to have a big impact !

O- |
14 upon the final decision. We 'll have to, cf course, wait and ;

!

15 see because of the rule that we 've stated of ten. You know,

16 what happens to rebuttalble presumption when it 's attacked. |
i

17 You have cast it in a light I have never fully .

i

18 appreciated before. You are seeking basic evidence with or }

19 without rebuttable presumption, and you 're going to get it.

20 Now, clearly we can 't stipulate, so it may very well
,

!

! 21 turn out -- it may very well turn out after all this litigation

I

f|
22 we may give it a paragraph or two and that 's it, you know, buti

|
| 23 it 's your case. ;

I

| 24 MR. BACKUS: Well, I j ust would recall the Board 's

25 statements that the Board itself had a concern about public f
I

| ([) |
I
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| 1 confidence in these proceedings.

|
j 2 JUDGE SMITH: That 's right, that 's right.
t

: 3 MR. BACKUS: And that that was a part of what we were
!

i 4 doing here too,
i

; 5 JUDGE SMITH: Right.
4

| 6 MR. BACKUS: And I certainly endorse that concern and )
!

7 think it should be followed.;

I

8 JUDGE SMITH: Right, it 's j ust how f ar, how far we i

! 9 have to go a result.
} !

| 10 MR. BACKUS: Well, it certainly going to be followed '

)i

! 11 to the cross-examination of these witnesses. They can 't be ,

,l '
!

j 12 stopped now.
i

j 13 JUDGE SMITH: Well, if it -- I would say that unless }

| 14 it had a substantive aspect, substantive aspect that we would j
i-

i
'

j 15 try to foreshorten it, but you do have a substantive goal and !

: i

: 16 you should pursue it. t

! !
! 17 MR. TURK: Your Honor, I want to make a few brief

!
L 18 remarks.

|
l

| 19 First, I heard Mr. Dignan refer to the paper of Dr. l

I
i 20 Bores, or one or both of his 1987 letters to Mr. Thomas as the
i .

! 21 NRC position. I take issue with that characterization. |
I :

22 MR. DIGNAN: I apologize, Mr. Turk.

i (,
i 23 MR. TURK: Thank you. That wa.9 not the witness 's

:.
I

| 24 testimony.
a

i 25 JUDGE SMITH: Let 's have an agreement that nothing

'
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( 1 said since lunch to this moment is going to come back to haunt

2 anybody with respect to the merits of the case.

3 MS. WEISS: Shall we take a show of hands?

4 MR. BACKUS: I 'll stipulate to that. Your Honor.

5 (Laughter.)

6 MR. TURK: Your Honor, for those persons in my agency

7 who may from time to time be tempted to pound the table, let me

8 indicate I disagree with the characterizations of the NRC as

9 given by Ms. Weiss and Mr. Oleskey. I 'll say nothing more on

10 that.

11 And, third, let me say that I think the whole beach

12 issue can be stipulated away if the parties were willing. I

13 think the existence of available shelter is well known to us.

14 The New Hampshire plan 's provisions are well known.

15 MR. OLESKY: Oh, sure.

16 MR. TURK: The only issue is a legal one. Do the
,

17 provisions of the New Hampshire plan satisfy the legal standard

18 which this Board must address. And I think if the parties were

19 willing, we could simply end this litigation, get to the heart

20 of it which is the legal issue, and move on.

21 JUDGE SMITH: Well, I don 't think the -- go ahead,

i; 22 approach them, but I think we ought to get on with the

23 testimony.

24 MR. TURK: I 'm wi l ling.

25 JUDGE SMITH: Go ahead.

O
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1 MR. FLYNN: You have my vote.

2 MS. WEISS: Is he proposing a stipulation?
r

3 JUDGE SMITH: Yes, j,

! !

! 4 MR. OLESKEY: Let 's hear it.
,

{5 MS. WEISS: That these are all legal issues? ;

i

6 CSimultaneous conversation.) |

7 JUDGE SMITH: Maybe the proposal can be there is a

8 range of this, a range of that, and given it, put it -- put it

9 on a legal 2st. Given your case, apply a legal test.
I

10 MS. WEISS: Well, I think --

11 JUDGE SMITH: Given your factual case, apply a legal

12 test. I think that 's what he said.

i 13 MS. WEISS: Well, I think if Mr. Turk wants to draft

h/ !

14 up something. I certainly would be willing to look at it. I iss

15 would be particularly curious about the articulation of what

16 the legal standard is, but I 'll await that. I think maybe for :

!

17 this afternoon, we had better get -- fi

i 18 MR. TURK: I wouldn 't think I could be capable of

19 framing the issues the Intervenors would want to. If they are
!

:

j 20 interested in pursuing it, I would be willing to see what they !

21 draft up. I think we would have to recite each of the

22 provisions, each of the factual provisions that we could all |
;

| 23 agree exist, and then say, you know, take these --
1 i

24 JUDGE SMITH: Submit it on the law. |

25 MR. TURK: Submit it on the law.

(i
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( -

1 MR. FLYNN: I had a facetious suggestion which had a

i 2 kernel of seriousness to it, and I 'll make it now with the
;

; 3 understanding that it is facetious, but it attempts to capture .

i |
4 the essence of the issue. |

'

I 5 My offer jokingly a stipulation that there is lousy )
; :

! 6 shelter and lousy evacuation times, and that 's the whole case. f
I ;

i 7 MS. WEISS: We 'l l take it. !

!

!

! 8 (Laughter.) [
'

!
9 MR. FLYNN: But the serious points to -- !

!
i
4 10 MR. BACKUS: Care to substitute lousy for inadequate? {

f
f 11 MR. FLYN!!: Well, the serious point to be made is j
:

; 12 that the evidence can be interpreted that at best the

13 sheltering offers .9 shelter protection factor, and we might be
a

! 14 able to work out an agreement about the range of numbers for
;

!.

j 15 whom sheltering might be available. We might be able to work
'

.

16 out a stipulation as to the range of evacuation times. I think ,

;

i
j 17 it 's close to established, and I don't want to commit the

t
'

18 Applicant because I 'm sure I 'll get an obj ection on this. j
! T

19 But it seems to me there is much evidence that tends

20 to show that there will be people on the beach who will not be

21 able to evacuate under some circumstances before a plume |

22 passes. So I think the facts are pliable. They are such that
I
i

23 we might be able to come to some agreement if not on a single i
*

24 set of facts, maybe on a range of facts. !
|
| 25 And then the issue becomes, as I have suggested many
1 i
1 t

! (:)
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! 1 times, what is the standard to apply and how should it be

i
2 applied, and that 's essentially a legal argument.

3 JUDGE SMITH: Do you think that 's possible?

4 I don 't think it can be done this afternoon, but do !
- !

I! 5 you think it 's worth exploring?

|6 If you do, don 't even say it. I mean just do it. Do
|
.

7 not -- if you think it 's worth exploring, do it. You are not !

8 required to say it has merit. I mean I don 't ask you to say f
i
!

| 9 that.

!'
10 Okay.

11 MR. OLESKEY: Gentlemen. :

1
-

| 12 THE WITNESS: (Lazarus) Your Honor, I 'd like to

!

13 clarify and correct one statement that was made just prior to i

(:) !
14 the lunch break if I could. |

i

15 There was a -- the question involved the December 31. j

i !

16 1985 submittal f rom FEMA Region 1 to NRC and the remainder of |
i

17 the regional assistant committee members for review. And the j
i

18 question involved technical assistance review. I

!
.

19 To my knowledge, there was no outstanding request |
!

! 20 from the state for a technical assistance review at that time. !

| |

| |i
21 To clarify a little bit, technical assistance, in my

t

| 22 understanding and what Dr. Bores understands. I believe, is "

i

| 23 that the technical ossistance review is an unofficial review of
.

| 24 the plans, not necessarily to the technical merits or to the
i

j 25 technical details of the plans.

(,
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'

1 Further. so that Mr. Oleskey may be able better to
::

i 2 direct his questions. I myself did not at any point review the
i r

! 3 New Hampshire Radiological Emergency Response Plans as part of [
I'

4 my RAC committee responsibilities. f
r,

| 5 MR. OLESKY: Thank you.

{ 6 Do you have anything else. Mr. Lazarus? |

7 THE WITNESS: CLazarus) No, sir.

i !

| 8 BY MR. OLESKEY:
!

[ 9 Q Just before the break in testifying about the report
;,

s

i 10 you made to headquarters in Washington concerning the request |
! !

i 11 of Mr. Thomas for FEMA and the RAC in the December 31. '85 |
i2

12 taemo, you said that there was resistance to giving either a !
- 1

13 regional RAC position or a NRC position; do you recall that; |
! (2) f
|

14 A (Lazarus) Yes, sir.

15 Q Were you told what the resistance was, or why that

16 was said? ;

17 A (Lazarus) The resistance was that the issues should |l

i

| 18 be worked out through the regional assistance conmittee members !
|

| 19 and a FEMA position developed rather than having an NRC

20 position put into the RAC process. It should be worked out !

I
21 from the individuals through a collegial process to develop a ;

!
22 FEMA position. ;

r

23 Q And the end product of the FEMA position would be an I

i
24 NRC position. Is that a corollary as you understood it? |

25 MR. TURK : Could I hear that again?

O
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1 BY MR. OLESKEY:

2 Q Did you understand that after FEMA had developed a

3 position, the NRC would ultimately take its own position on the

4 adequacy of the plans for the beach population?

5 A (Lazarus) It is my understanding they would either

6 accept that position, or if they disagreed with it, it would

7 have to take a separate position.

8 Q Okay. Now where we left off is this, as I recall, I

9 had asked you after you came back to Mr. Thomas with that

I10 report from your headquarters, and he had asked you again for

11 an NRC position, and this is April or May as I understand it.

12 of 1986. what did you do next as the RAC representative for the

13 NRC?
i t

14 A (Lazarus) I explained to him that I could not

15 provide that based on the guidance I had received as a as a NRC

16 position. I 'm sorry, was that your question?

17 Q yes.

18 A CLazarus) Could not provide him an NRC position,

19 which is what he had continued to ask for was ar. NRC position

20 on this issue.

21 Q All right. The RAC still had this concern both of
!

! 22 you testified about as of April or May of '86. 'Was there a !

23 real issue about the beach population? What was it, and how

24 would it be resolved under the plans?
t

25 MR. TURK: Obj ect ion. I don 't know that there is any i
,

(:) .

Heritage Reporting Corporation
,

{
(202) 628-4888

;

?
i.

. _ . _ - - _ - - - _ - _ _ . . - - _ - _ . _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - .



. _ _._ _ __ _ _ - . _ _ . . . _ . . . _ _ . _ .- . ___ _ _ . . _ _ _ . _ . . . . _ _ _ _ _ . _ _ _ _ ..
_

P

I
,

i
4 !

BORES, LAZARUS - CROSS 12171

( 1 testimony that the RAC had a concern. The concern of Mr.

2 Thomas was before the RAC. !
'

!

3 BY MR. OLESKEY: j;

i 4 Q Gentlemen -- Dr. Bores, let me put this to you. '

I

5 Isn 't the substance of a great deal of your testimony ;;

6 that there were concerns at the NRC, at FEMA that boiled along'

i

i, 7 for years? You yourself said you had concerns back to 1981 or :
,

i 8 '82 about the beach population. ,'2

!

9 Isn 't that beyond dispute at this point? ff.
i

!

j 10 A (Bores) I think that 's entirely dif ferent. I had j

1

11 concerns. ;
|

i
| 12 Q Yes. I

i i

! 13 A (Bores) I mean when I reviewed the plan, plans !

O I
14 because of the different versions. I took seriously the !.

l

15 provisions or lack thereof for dealing with the beach j
!

.

16 populations. !
i

| 17 I 'm not sure I'd necessarily characterize those as

18 the RAC 's concerns. Certainly Mr. Thomas had concerns along !

| 19 there. All I was trying to relate to you is that we certainly |
| i
, I
|

20 considered that beach, you know, somewhat special. j'

t I

j 21 Q Sure, and Thomas and other people in FEMA had them j

i
l

22 and other RAC member agencies had them, didn 't they?

j 23 Haven 't you testified about that for almost two days

24 this process of trying to resolve those concerns for these |

25 various members?

(:)
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i ss/ 1 A (Bores) The other RAC members were certainly drawn
i

2 into --

$ 3 Q Of course.

4 A (Bores) -- the discussion here, yes, j

i 5 Q Of course. That 's all I mean when I say that was an
i
"

i

i 6 issue at the RAC. I

; i
'

3 7 Do you understand that now, Mr. Lazarus?
4

| 8 MR. TURK: Your Honor, let me clarify to Mr.
! l

! 9 Oleskey --
!
i 10 MR. OLESKEY: I don 't think it needs clarification.
i !

i
; 11 I 'm doing very well with the witnesses if I'm allowed to I,
!; I

12 proceed. |
i a

13 JUDGE SMITH: Mr. Turk is being very careful. |
! i

} 14 What is it that you wanted to clarify?
1

15 MR. TURK: Whether the concern is that expressed by [
!

16 Mr. Thoaas in his memorandum with respect to risk and |
!

! 17 containment and probability features, or simply concern about i

i |

| 18 provisions for the beach population. !
4 |

19 JUDGE SMITH: I thought it was j ust generalized.
|

1

f20 MR. TURK: I know. I don 't want a later argument with
i

| 21 Mr. Oleskey about the context as we had a little earlier this !
1 |

j 22 morning. I

23 MR. OLESKEY: I wish I was half as clever as Mr. )
|

24 Turk 's obj ections would suggest. |
|1

I 25 MR. TURK: I 'm sure you are more clever than me. .

I

f

(:) i
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(
\ 1 MR. OLESKEY: May I continue?

| 2 JUDGE SMITH: yes.
i

| 3 MR. OLESKEY: Thank you,
i

I 4 THE WITNESS: CLazarus) Could you repeat the

5 question, please? ;

[
6 MR. OLESKEY: Yes, sir.

|
!

7 BY MR. OLESKEY: i

|
8 Q There you were in April or May of 1986, in a sense as |

|
9 a kind of stand off because Mr. Thones has asked you several !

10 times for an NRC position and you have told him at least once
i

11 clearly that there could not be any such position, correct?

12 A (Lazarus) Yes, sir. i

|

13 Q But the RAC has these spread sheets that track all I

(
f14 the elements of NUREG-06S4 and the regulations. All these A.

15 B. Cs and Js, correct?
!

16 A CLazarus) Yes.
'

i 17 Q And it 's working through them to try to match up a
!

{ 18 feature of the plan with one of the elements from these federal
t
'

19 regulations; isn 't that right?

20 MR. TURK: Could we have a time frame?

f- 21 MR. OLESKEY: April or May of 1986.
1

; 22 THE WITNESS: (Lazarus) As Dr. Bores was < one who '

2

| 23 hac' the input to those spread sneets. Do you mine if he

24 FJdresSes that?

25 BY MR. OLESKEY:
.

I
]

j () f
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1 Q I 'm j ust asking you if that was the process at that<

i 2 time, because that 's my understanding in working with spread

3 sheets.i

i

4 A (Lazarus) Yes.;

5 Q Okay. And there were spread sheet items called
,

| 6 J-9 and J-10-." which had issues relating to the beach

! 7 population, and there 's been a lot of testimony about that;
t

| 8 isn 't that right?

9 A (Lazarus) Yes, sir.

10 Q So my question is very simple. When you and Mr.

11 Thomas had arrived at this impasse between what he said the RAC

12 and his agency needed and what your headquarters told you it

13 was willing to have given, which was apparently only input from

14 the RAC member and you were the RAC member. what did you do

15 next there in the spring of 1986?

16 A (Lazarus) We did not pursue the issue at that time.

17 We did not provide any input to FEMA Region 1 as a RAC position

'8 at that time. There were no -- to clarify a litt',e bit, there

19 were not ur;;ency to that request because I think the plan

20 review had reached a point where there were a few outstanding

21 issues. Dr. Bores can elaborate on that. And there were other
i

2'2 things going on at the time such as the exercises that tied up

23 both the NRC and FEMA as far as the exercise, exercice follow |

|
24 up. !

|
25 Q The exercise was in February and you did some follow |

t

O l
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1 up work to give a report, correct?
;.

2 A (Lazarus) That 's correct. !
!

3 MR. TURK: Who? f
i

4 Your Honor, could we ask for a clarification that Mr. j:

i !
j 5 Oleskey has not asked for yet? i

I I
J 6 Mr. Lazarus has indicated that he has not reviewed j

t.

'

7 the plan. He has never reviewed an emergency plan for New j
;,

1 8 Hampshire. Could we ask for the clarification who, in the

i
j 9 period of 1986, be i^ April or May or later that year, whatever ,

'
1

! 10 Mr. Oleskey wants to ask, who was doing the review of the New i

11 Hampshire plans at that time within the NRC?
!
| 12 MR. OLESKEY: I 'm happy to have that question ,

!

j 13 answered.
;

1
'

j 14 THE WITNESS: (Lazarus) Dr. Bores was doing the
i

15 review. -

:

16 BY MR. OLESKEY: !
i

17 Q Even though he wasn 't the RAC member, he was j

18 reviewing the plans. f
i

19 A (Lazarus) That 's correct.
I
>.

4 20 Q And why was that? How did that come to be? |
1
i
i 21 A (Lazarus) We just -- it was mostly an administrative t

f4
'

!

1 22 lack of documenting his continued involvement in th" process.
'

I 23 He had the history of the previous work in the area. He was
!
! 24 the only one, to my knowledge, who had any substantive input !

$ !
i 25 into the New Hampshire plan review, and he continued to do that !
I. I

.
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i.

!T 1 on occasion. :

1 !

| 2 I believe there was only one meeting in FEMA Regten 1 j
|

3 that discussed those plans during 1986, j
!

| E76 4 (Continued on next page.) ,'
>

s

l

I 5
|
I 6;

)
j 7
1

! 8
I .

| 9 I

! |
4 10 (

l
i 11
! |

'
12

13 |

14
I
i

15 {
,

16

17

18

19

20

21

f 22
'

) 23
$

| 24

j 25
!
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f T/77 1 Q So, because Dr. Bores had more expertise than
1 !

i 2 anybody else in the region, he continued to review the plans, i
1 I

! 3 but you continued on the RAC; is that the substance of it? !
1 !

'j 4 A CLazarus) That 's correct.

5 Q So, you would consult with him in connection with any ;
r

; G matter that arose from the RAC that had to do with an
i

! 7 evaluation of a plan, while you were the RAC representative? !

!-

| 8 A (Lazarus) No. Anything that dealt specifically for

9 the Seabrook, New Hampshire RERP. as far as official RAC input,
!

10 Dr. Bores still attended those meetings and provided that input !
.

11 verbally at those -- or in writing at those times. {
t

12 Q Together with you? {
f

13 A CLazarus) Yes. I also -- I believe I also attended 1

(:) !
14 the one meeting that transpired in 1986, but I don't recall jj

i i

j If specifically. |
|

.6 Q So this is perfectly clear, was your continued :

17 involvement anymore than administrative formalities? !

f
18 A (Lazarus) No. |

19 Q Were you contributing very much or doing very much? f
,

|20 A CLazarus) No.

21 Q It was really Dr. Bores?

22 A (L azarus) Yes, sir.

23 Q And that was true right back until -- was that true

24 back to the middle of 1985 when you began as a RAC member?

25 A (Lazarus) Yes.

O
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( 1 (Witnesses conferring)

2 THE WITNESS: CLazarus) Just for clarification we 're

3 talking, Dr. Bores was involved in plan reviews and official

4 input on assessment of those plans. I attended coordination;

I |

| 5 meetings which were not really official RAC functions, and you |
4 i

| G have Massachusetts Attorney General Exhibit No. 22 which !

l
! 7 documents an agenda for one of those coordination meetings,

8 which just involved several agencies and state agencies, but |

9 was not a RAC meeting as such.
,

10 BY MR. OLESKEY:
| t

|- 11 Q Well_. do you recall a RAC meeting o.' June 23 and 24. |,

12 1986 between the State of New Hamps!1re Civil Defense and the

i 13 RAC.which you did attend together with a number of others? ;

14 A (L azarus) I believe I attended such a meeting, but I

i
15 don 't recall specifically what ttanspired at the meeting. ;

i

16 Q Well, let me show you some draft minutes and a signup !
i

17 list and see if that helps you expiain what it was you were

18 doing at that meeting in connection with any issue on the !
!

19 table, which I under stand f rom the sequence you 've laid out. !

I i

| 20 included the beach population issue? '

21 A CLazarus) I do recall the meeting.

22 Q Okay. And as you recall it, am I correct, that there !
;

23 was an item that dealt with +t- beach population which was
I e

24 listed as an open issue by the RAC at that time?

25 MR. TURK: Could we ask if the witness needs to see |
|

1

O
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1 any document on this?

2 THE WITNESS: (Lazarus) Yes, I would like to see the

3 documents.

! 4 BY MR. OLESKEY:
|

5 Q Fine. Let me show you some draft minutes for that --

G those RAC meetings of those two days and a signup list that
t

j 7 I 've been f urnished, and see if it refreshes your recollection. !

|
j 8 I direct you particularly to page two, near the end where the !

|- |

9 heading on page one is "Draft minutes of meeting with RAC, |
|

|
10 supplemental, June 23 and 24, 1986."

11 MR.-TURK: Could we have a moment to have the !
!

j 12 documents to be distributed, please. |
|
| 13 MR. OLESKEY: Sure.
! l

! 14 (Pause) :
f

' l
15 JUDGE SMITH: These people have remarkably similar ,

I
| 16 handwriting, this couldn 't be a signup sheet.

|
I

!17 MR. OLESKEY: I think you 're right, it looks more'

i

18 like an attendance list that somebody kept. |
|'

19 BY MR. OLESr.EY:
,

i

'

a 20 Q When you look at the attendance list, and had a i

i !

| 21 chance to look at the document itself, will you tell me that

22 you 're ready.
|

23 A (Lazarus) Sir, could I ask the location of this June ;!

i 24 22nd -- June 23, 24th meeting, please.

'

j 25 Q I can 't answer that,
i

| 1

O |
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1 MR. TURK: Well, can we ask if the witness has a

i
| 2 recollection. ,

i I
'

3 MR. OLESKEY: Perhaps Mr. Turk can. The attendance j

4 list, I think, shows you in attendance. Certainly Mr. Flynn
i

5 was there according to the attendance list. |

|6 MR. TURK : I don 't see my name.
I

7 Could we ask if the witness has a recollection of- I

{
8 where the meeting took place? [

!

9 MR. OLESKEY: I assume that 's why he asked me. j
|
.

I 10 MR. TURK: I would accept an agreement that he has no i
i i

f 11 recollection of that.

i 12 THE WITNESS: CLazarus) Yes, I believe it was in
i
i 13 Merrimack.

14 MR. OLESKEY: Merrimack --

15 THE WITNESS: CLazarus) We may have some firm I
t
t
'

16 evidence here.

t
i 57 MR. TURK: I 'd like to note that the witnesses are

18 looking through their own personal documents to try to find an

: 19 answer.
I

I 20 JUDGE SMITH: Does anybody know? |

;

: 21 MR. DIGNAN: What 's the question?

} .

| 22 MR. OLESKEY: Mr. Turk wanted me to ask where it was, {
l

23 I think. |

24 MR. TURK: No. We 're looking to establish the f
i

25 witness 's recollection of those events, and so f ar he 's j

Heritage Reporting Corporation
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( 1 indicated he doesn 't remember where it was; I want that clear.

2 MR. DIGNAN: If I can -- because I think I know where

3 the meeting was, but I won 't say if Mr. Oleskey doesn 't want me

4 to.

5 MR. OLESKEY: Anyone who can help the witness --

6 MR. DIGNAN: My understanding is Merrimack.

7 MS. WEISS: That 's what the witness thought.

8 MR. DIGNAN: Merrimack, New Hampshire.

(|
9 MR. OLESKEY: Okay. ;

10 THE WITNESS: (Lancrus) Yes.

11 MR. OLESKEY- Good. Thank you both.

12 THE WITNESS: (Bores) That 's my , you know, what I

13 would guees on because of the extensiveness and the attendance

14 here.

15 MR. OLESKEY You 'l l have to speak up, Dr. Bores.

16 Could we mark this, Judge, as Mass. AG Exhibit

17 identification 23, please.

18 MR. DIGNAN: Have we identified the document, the

19 authorship or what it is?

| 20 MR. OLESKEY: He 's recalled there was such a meeting.
1

21 I want to mark it for identification.
I
I 22 MR. DIGNAN: I 'm sorry. I 'm sorry. Identification

|
23 you can mark the phone book.

|

24 MR. OLESKEY: I think we've marked the attendance and

25 the document as one exhibit.

O
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( 1 JUDGE SMITH: What number is that?j

2 MR. OLESKEY: 23. Your Honor.

,
3 (The document referred to was I

f

4 marked for identification as

5 Mass. AG Exhibit 23.)

6 BY MR. OLESKEY: (
$

7 Q Mr. Lazarus, would you turn to page four, counting |
! !

: 8 from the back forward, it 's entit led "Draf t meetings ~~ of
j

I9 minutes." page two and starts with section-G-1 at the top of

10 that,
i

11 MR. TURK: That 's three f rom the back. |
\

12 THE WITNESS: (Lazarus) I 'm sorry, the fourth page,

i

13 from the back ?

14 MR. TURK: Where are you putting the attendance list.

15 last page?

16 MR. OLESKEY: I 'm not counting the attendance list.

17 All right, three from the back.

10 THE WITNESS: (Lazarus) Yes. starting with'the top

19 block as G-1? |
|

20 BY MR. OLESKEY:

21 Q Yes. Do you see under section G-10-M7

22 MR. TURK: J. |

I
'

23 MR. OLESKEY: J-10-M. thank you.

24 BY MR. OLESKEY:

25 Q "Open issue in general about the adequacy of

O
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() i protective use for people on the beach."

2 A (Lazarus) Yes, I see that.

3 Q Does that refresh your recollection as someone who

4 attended this meeting between the RAC and the Civil Defense of

5 New Hampshire, that at that time one of the open issues carried

6 by the RAC in its review was the beach population issue? t

7 A (Lazarus) Based on this comment. having not seen

8 these minutes prior to this. I would assume that that 's what

9 this indicates.

10 MR. TURK: Could we --

11 BY MR. OLESKEY:

12 Q You don't have any independent recollection?

13 A (L azarua) No. I ca n ' t .

14 Q Dr. Bores?

15 A (Bores) Yes. I recall the meeting, and I recall the

16 purpose of the meeting. You will also note with this 1-J-10-M

17 that there was nothing ordered in terms of a response by New

18 Hampshire Yankee, that 's because RAC was waiting to come to a

19 position.

20 Q So it was indeed an open issue for the RAC at that

21 time?

22 A (Bores) Of course.

23 Q Okay. Do you recognize the list of the attendees in

24 these draft minutes as being --

25 A (Bores) I recognize the list of attendees.

O
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1 Q Okay. But not the draft minutes?

2 A (Bores) I 've never seen them before.

3 Q Okay.

4 MR. OLESKEY: Let 's simply mark the attendance list

5 separately then as an Exhibit 23-B, and the document that the- |

6 witnesses can 't identify which are the draft minutes will

7 remain 23-A for identification.
1

8 (The documents referred to were

9 marked for identification as

10 Mass. AG Exhibits 23-A and j

11 23-B.)

12 MR. OLESKEY: May 23-B be admitted simply as the |

13 attendance list for that RAC meeting.

14 JUDGE SMITH: I have them backwards.

15 MR. TURK: I'm sorry.

16 MR. OLESXEY: Mark the attendance list as Exhibit

17 23-B, and I'll of fer it to show the attendance. And I cannot
|

18 offer 23-A at this time because it cannot be identified by
I

19 these witnesses.

20 JUDGE SMITM: Any obj ections to --

21 MR. DIGNAN: Yes, I just want to be sure what the

22 witness answered. if I could. Did Dr. Bores identify the

23 document or identify the people as there?

24 THE WITNESS: (Bores) I can only identify the people

25 -- some of the people as being there and --

O
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O- l
1 MR. DIGNAN: You 've never seen the document before? '

4

2 THE WITNESS: (Bores) I 've never seen that document. |

3 MR. DIGNAN: I didn 't think so.

4 MR. OI.ESKEY : Okay. Then I don 't think I should '

|
S offer the attendance list, t

6 BY MR. OLESKEY:

7 Q But your testimony is that the -- that that list

, 8 coincides with your recollection of who was there?

9 A (Bores) I can recognize that some of the names as
|

10 people who were there. When I look at the list. I guess I am

11- surprised at this point that some of these people were there in

12 that. I would not have recalled them separately. But on the

13 other hand. I certainly am not going to say that they weren't

14 there.
4

| 15 Let me say. I 'm f airly confident I know which meeting '

16 this was.

17 Q Do you have an independent recollection of any

| 18 discussion about the beach population issue at that meeting?
|

19 A (Bores) I do not,

j 20 Q Now, Mr. Lazarus, we 're coming up to June of '86.
I

j 21 shortly after -- well, about the time of this meeting, and this
,

22 is about the time that you ceased being the official RAC'

j 23 representative; correct?
:

24 A Clazarus) That 's correct.

25 Q And Mr. Schumacher began Lttending instead?

Heritage Reporting Corporation
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1 A CLazarus) That would have been sometime later,
l

1

|2 approximately October of that year. I 'm not sure

) 3 administratively if there was someone designated as a RAC
i

4 member for a period of time. {
i

5 Q Do you recall a RAC meeting in October of 1986? j
;

6 A (Lazarus) No. I don 't. i

i
7 Q Dr. Bores?

8 -A (Bores) Yes.

9 Q Do you recall that the beach population issue was a i

10 topic of discussion at that meeting? j
|

11 A (Bores) I cannot specifically recall the beach

12 population per se being a maj or topic of discussion. There |

| 13 were certainly areas related peripherally to the beach .

14 population. I don 't recall a detailed discussion of the beach
i

! 15 population per se.
l̂

16 Q Was there an effort at that meeting to go through

| 17 these RAC spread sheets and address issues that needed
i
'18 resolution?

19 A (Bores) Yes.

20 Q As a result of that, was a summary of the comments on

21 the open issue sent out to the RAC members following that ;

I
22 meeting? j

23 A CBores) I do not know.

24 MR. OLESKEY: Your Honor, I did not copy this because !

25 I didn't know whether the witnesses will recall and it was so

O
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1 big and bulky, that with the copying facilities I have in New

2 Hampshire I j ust wasn 't able to do it. So let me show it to

i 3 him and anyone else -- to you and anyone else, and then ask if |

4 he can identify it.
i
i 5 JUDGE SMITH: Well, why don't you see if they can

i
6 identify it, and then you might save yourself the rest of the )

!

7 walk. j
i i

! 8 (Pause) |
'

i

! 9 BY MR. OLESKEY:
; i

| 10 Q I gave you ar. October 30 1986 cover memo from Mr. j

| |

| 11 Thomas to RAC members, did I not? |i

!12 A (Bores) You did.

13 Q And the subj ect matter of which is, this memo ]

14 contains spread sheets f rom the RAC meeting of October 8 and 9,

|
'

15 '867
i

16 A (Bores) To answer it carefully. I would have to |
t

I17 compare it to, you know, another document.
{

' 18 Q Just to -- i

19 A (Bores) But it appears to be the spread sheets.

20 Q But that 's what the cover memo claims is enclosed, in
i

| 21 any event?

22 A (Bores) That 's what it does. |
! '

23 Q Does this appear to be a copy from your own files?

24 MR. TURK: A copy of what 's in his files? j
i

'
25 MR. OLESKEY: The cover memo with a spread sheet from

O
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I his files.
I i

| 2 MR. TURK: Well, f rom -- you 're asking if it 's f rom
i

j 3 his files? '

t

| 4 MR. OLESKEY: The original, does it appear to be a

i
5 copy -- j

!
6 MR. TURK: Of what 's in his files. }

[
7 MR. OLESKEY: -- of what 's in his files, j

! 8 THE WITNESS: CBores) It is -- it appears to be -- |

| i

| 9 let me strike that. The cover letter appears to be a copy of |

|
'

10 what I have.

11 BY MR. OLESKEY:

12 Q And it has Robert Bores in the top right hand corner?

13 A CBores) It does. :

9 I14 Q And on the bottom it says. "Thanks much for your

j 15 continued help and support. EDT or ET?"

16 A (Dores) It does.

17 Q Is that a note from Mr. Thomas to you?

18 A (Bores) I 'm not sure it 's f rom Mr. Thomas to me or |
i !

| 19 to -- this may be the way he sent it out to all the RAL |
! l

| 20 members. But in that sense it is -- since I got a copy it 's to !
t
,

21 me.

22 Q Indeed. Do you want to take a look and make sure the

23 spread sheets are the ones that were the originals?
i

f24 MR. TURK: Your Honor, if we could note, the document
i

25 consists of approximately 150 or 200 pages. If Mr. Oleskey
|

O
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|1 would focus on the particular pages he wants identification of,,

I1

| 2 that would help greatly. I think I know which elements he
< :

j 3 wants Dr. Bores to look at. and that would -- if he could ;

|'

) 4 identify the pages, we could move quickly.
,

i

5 JUDGE SMITH: Is that where you had your markers?

: 6 MS. WEISS: Yes. ;

1 ;
s -

1 7 (Laughter) i

t ;

l

8 MR. OLESKEY: I find J-10-M at page 86 of 134. i

I
.

9 THE WITNESS: (Bores) The exhibit you gave me or the |
l i

i 10 document you gave me has the same page as the document I have a |
1 !

| 11 copy of. (

| 12 BY MR. OLESKEY:
4 7

J !
13 Q Okay. Other than that page, as you take a quick look ;

| 14 at it and I 'm happy to have you come back at 5 o ' clock and tel! |
| 1

) 15 me you had second thoughts or Tuesday morning, does it appear ;

i

16 to be in substance the document you got in early November of j

| 17 '86 f rom the RAC? {
!

18 MR. TURK : Your Honor. I 'm going to obj ect. There is !
t

l
I, 19 a focus on particular pages, I don 't think we have to ask Dr. ;

! l

| 20 ILnos to go through a line by line comparison of a document in i

}

21 his possession; I thi,nk that 's unreasonable. {
t

! 22 MR. OLESKEY: I don 't want him to go through -- |
i !

| 23 MR. TURK : It is a long document. :

L
24 MR. OLESKEY: I don 't want him to go through a line j

l
25 by line comparison; I 'm j ust trying to understand if this is ,

! !
,

||I !
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( 1 the package he got as far as he con tell. And to save time, if

2 when he looks at it tonight or Monday he finds there are j
i

3 discrepancies, they can correct them on Tuesday happily. |
!
'4 JUDGE SMITH: Just does it look like it. so we can

5 get on with it.

6 THE WITNESS: (Bores) It looks like it.

7 MR. OLESKEY: Fine I 'd like to mark it as Exhibit

8 24 and offer it.

9 (The document referred to was

10 marked for identification as

11 Mass. AG Exhibit 24.)

12 MR. TURK: May we inquire of Mr. Oleskey, before I

13 know if I 'm going to obj ect or not, what 's the trail of

14 possession on this document, as Mr. Oleskey has it, did he

15 receive it f rom the NRC staf f ?

16 MR. OLESKEYr That 's my belief, counsel.

17 MR. TURK: With that stipulation. I would accept this

18 to be a document which Dr. Bores has seen previously and can

19 positively identify it.

20 MR. OLESKEY: These are in your production early

21 December or late Decerrber, there were two as I recall.

22 MR. DIGNAN: As we roll along here, am I going to get

23 a copy of this thing while this examination continues or can I

24 come up and sit beside you or what?

25 MR. OLESKEY: Sure, cone up and sit beside us. I

O
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(202) 628-4888



- _ _ _ _ _ - - - _ _ -- - --- - - - - - - - - - - - - - - - - - ----- --- - -.-- - -- - - - - _ _ _ _ - _,.

|
|

i
L

)- BORES. LAZARUS - CROSS 12191 j

i only have a couple of copics.
i

2 MR. DIGNAN: Would you mind moving. Ms. Weiss, so I |
( i
'

3 can sit down beside him. !

4 THE WITNESS: (Bores) Since I have what looks like

5 another copy, somebody may be free to utilize this. I'll use

6 the copy that you have provided.

7 MR. OLESKEY: Is this yours?
|

|- 8 MS. WEISS: No.

9 MR. OLESKEY: Let 's give the clean copy to the Board I
,

!

10 and get back your copy from the Board. Mr. Dignan, my soul

j:11 nate, can sit down here.
,

I

f 12 MR. TURK: I 'd like to note that the witness does |
1

13 have his own copy of the document from his files here today. j

0 i
14 assuming it is the same document, and he is going to be i

!
15 referring to that document f rom his own files during his i

16 questioning and I 'll be looking at the exhibit as Mr. Oleskey
;

17 produced it today,

et/77 18 (Continued on next page.)

19

20

21

22
|

23

24

25
,

1
I Ill
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T78 1 JUDGE SMITH: The exhibit has been offered. Is'

2 there an obj ection?

3 MR. DIGNAN: What 's the purpose? There 's a lot of,

I

4 hearsay and other stuf f in this. Is it in for the truth of the

5 matters contained or what?

6 MR. OLESKEY: It 's in to show the status of the RAC

7 review of the beach population issue as of the date of the

I8 meeting with the subsequent revisions that may be identified

9 and testified to by the witnesses as we go along.

10 JUDGE SMITH: I guess a pu = led look isn't neither an

11 obj ection nor en acquiesence or --

12 MR. DIGNAN: The pu = led look I guess is an

13 obj ect ion. I 'm being asked to go along with an exhibit that 's

14 coming in to be modified by the witness.

15 If it 's of fered for the purpose of showing what the

16 RAC review was as of the date of that document, no obj ection.
.

17 MR. OLESKEY: It is.

18 MR. DIGNAN: No obj ection. '

19 MR. OLESKEY: Great.

20 JUDGE SMITH: All right. Massachusetts --

21 MR. DIGNAN: See, I get up here and we 're moving

22 right along.

23 MR. OLESKEY: You should be up here more oftens

24 MR. DIGNAN: I bet there would be a stipulation if I

25 had this chair.

O
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i (Laughter.)
i
2

j 2 JUDGE SMITH: This is the entire document you are
f

{ 3 putting in? ;

e i

I! 4 MR. OLESKEY: Well. I didn't want to pick and choose.
V 1

| 5 Then we have a very incomplete record. I know it 's very long.

'6 I am not insistent that it be bound into the record.

7 JUDGE SMITH: No.

8 MR. OLESKEY: Frankly.
1

9 So if it 's not going to be bound in. I will furnish |,

|

10 the three copies --
|

11 JUDGE SMITH: All right. |
|

12 MR. OLESKEY: -- Tuesday morning. j

l

13 MR. DIGNAN: And one for every party. I
,

i

14 MR. OLESKEY: And one for every party.

15 JUDGE SMITH: The exhibit is received on the
:

16 condition that you provide the reporter with the three copies

17 Mo nday.

18 MR. OLESKEY: Sure. Tuesday? f
i

19 JUDGE SMITH: Tuesday. !
'

!
'

20 MR. OLESKEY: We will do that.

21 ;

i
22 J

,
;

23

24 -

25 !

O
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1 (The document referred to.

2 having been previously marked

3 for identification as

4 Massachusetts Attorney General 's

S Exhibit No. 24 was received in

6 evidence.)

7 BY MR. OLESKEY:

8 Q Dr. Bores, would you turn to the page labeled 64 of

9 1347

10 A (Bores) I have it.

11 Q All right. You see in the left column the reference

12 NUREG-0654 elements? And then under that. J-9?

13 A (Bores) I do.

14 Q Okay. Would you look across under the column RAC

15 comments. recommendat ion, state response, action, and then RAC

16 evaluation of state response, and tell me if, with respect to

17 Element J-9 as it 's been testified to here, this page

18 accurately sums up where the RAC was on that element following

19 the meeting of October 8 and 9. 19867

20 A (Bores) Yes. it does.
,

21 Q Specifically, the RAC position at that time was as
|-

22 stated here. "Although no response was required, this element f
f

23 will remain open pending. (1) resolution of FEMA 's December

24 1985 memorandum concerning protection of the beach popu;ation." f
'

25 and then there is a parentheses that describes that; and.
;
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| |h 1 "(2) information from the State of New Hampshire on the number

2 of transients who need transportation during an evacuation."
|

3 A (Bores) That 's what it states. |
!

4 Q Okay, and that 's where the RAC was on that element at |
5 this time, correct?

6 A (Borea) Yes.

7 May I just check the cover page --

8 Q Sure. i
l
!

9 A (Bores) -- to see if this represents where we were
|

10 before the meeting, after the meeting?

;i
11 Q Sure,

12 A (Bores) From the cover page. I note that this is the q

|

13 position after the RAC meeting as understood by Mr. Rospenda

14 awaiting comments.

15 Q Okay.

16 A (Bores) That is the qualification on that.

17 Q Mr. Rospenda is this individual who works at the

18 Argonne National Laboratory?

19 A (Bores) That is correct. :

!
20 Q Does he serve as a kind of secretary to the RAC?

21 Takes the of ficial minutes and comments?

22 A (Eores) lie is the FEMA contractor who is generally

23 tasked with updating the spread sheets.
|

| 24 Q All right. !
i

'

25 A (Bores) And providing other work as requested by

O
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||I I
-1 FEMA Region 1. j

i

2 Q Have you found in your own experience his work is j

3 generally reliable? I

4 A (Bores) His work is generally reliable. 's here are

5 times when the essence may not have quite come through. f
:

6 Q One of those five-hour meetings and there is an issue !
l

7 about what the consensus was, or whether there was one? !
!

8 A (Bores) I 'm not alluding to that at all, no , i

9 Q What did you mean?

10 A (Bores) As some of the attachments we went through

L 11 yesterday in terms of some of the wording, what was captured

)12 and what --

13 Q All right.
'

14 A (Bores) Slight modification sometimes in the wording !

15 or the context.

16 So, in general, to assure that we get the right
1

17 comments. I mean this is why this is circulated back to the RAC
I

'

18 members, to assure that the proper context and understanding is

19 represented there.

20 But in terms of his work, generally reliable, yes.

| 21 Q Is he a lawyer, or a planner, or something else? Do
,

| 22 you know? |
:
I 23 A (Bores) I 'm not aware of what his background is.
!

24 Q Following down that page to Element J-10-A.

25 A (Bores) J-10-A. yes.
.

1

O
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1 Q That relates to an evacuation map; is that right?

2 Evacuation route map and identification of shelters?

3 MR. TURK: Just for clarification, are you looking
,

4 only at this one page now?

5 MR. OLESKEY: Yes, I am,

j 6 THE WITNESS: (Bores) What is your question?-

7 BY MR. OLESKEY: ;

8 Q The question was, the discussion of that element

.

9 relates to evacuation route maps and whether or not public

10 shelters would be available; is that correct?
'

11 A (Bores) Well. it discusses it, but then there is a

12 qualification. So when you look at the resolution of that

13 particular item, that particular item is marked adequate.

' OI
14 Q Right.. And it was marked adtquate because the state ;

15 response and the plan revisions at that time indicated that
|
'

16 public shelters were not proposed during an emergency except

17 possibly for shelter for transients without transportations

I 18 correct?

19 A (Bores) We 're not speaking here -- shelters as

20 proposed here was not for the beach population.
,

I
i 21 Q For others.

22 A (Bores) This is population within the EPZ.

23 Q Okay. And the response by the RAC was that which is

24 indicated in that column. correct?

25 A (Bores) That is correct.

O.
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1 Q Okay. Now if you 'd turn to Element J-10-M.

2 MR. TURK: Well, can I have a clarification, please?
!1 -

to this; 3 I heard the witness indicate that next
'

4 discussion of shelters there is the letter "A". or that was !

I
5 marked adequate as I heard the witness state it.

! 6 MR. OLESKEY: I heard that, too.

7 MR. TURK: As I understand this current question,

8 it 's with respect to the letter "I" that appears in the secondj

9 to the right column. Is that the question that the -- is the
,

i
i 10 question whether the RAC found this element to be inadequate?

|
11 Maybe I 'm missing something.

12 MR. OLESKEY: Actually I hadn 't asked that, because I
i

13 understood f rom his answer that it didn't relate to the beach '

14 population. I was going to move on.

15 MR. TURK: Okay.

16 JUDGE SMITH: But I heard him say adequate.

17 VR. OLESTEY: Yes. he said adequate, and I think Mr.
,

18 Turk is pointing out that the column response is actually "I".

19 MR. TURK: And there is a reason for that stated in
|

20 the text.

!
21 THE WITNESS: CBores) The inadequacy does not relate

22 to shelters. The inadequacy is the point on the next page.

23 BY MR. OLESKEY: ,

24 Q The grid map was insufficient.

25 A (Bores) That's correct.

i
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1 Q All riEht.

2 Now, would you turn to Pages 8G. 87 88. 89. 90. 91

3 and 92 of 1347

4 Is that the treatment of Element J-10-M as relates to

S the beach population as of that date by the RAC?

6 A (Bores) Don 't recall f rom memory. I 'll have to look

|
7 at those elements.'

8 Q Okay. I 'm not Boing to question you in detail. I

9 just want to establish for our record here that this is where

10 the RAC was in the fall of '86,

11 MR. TURKt Could we ask also -- perhaps this would

12 help -- if Dr. Bores ever submitted comments addressinE whether

13 or not this presented a correct statement of the RAC 's

14 position?

15 MR. OLESKEY: Let me ask my questions --

16 MR. TUP.K t I 'd be happy to.

1 17 MR. OLESKEY: -- and if that 's important, then you

18 cen ask it or I 'll ask it for you.

19 THE WITNESS: (Bores) My cursory review and

20 recollection would Indicate that this was the RAC position

21 after that meeting.

22 I miEht note of all those pages it appears that there

23 is only one element that was left open, one subelement out of

24 seven that were listed. The rest are all indicated as now

25 being adequate. That open is indicated by the question mark.

O
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1

2 BY V.R. OLESKEY:

3 Q That 's on Page 86? ,

|

!4 A (Bores) Both on Page 86 and then under the first
|

5 element on Page 87. .

I

G Q Page 86 says, "Overall rating is open," is that -- |
t

f7 A (Bores) That is correct.
:

8 Q That means the overall rating for this element is |
|

9 open? |
!

10 A (Bores) That is correct. |
!

11 Q Which meant unresolved? |

12 A (Bores) Unresolved, if you will, depending on how

13 you use the word. i*

14 Q All right.
!

15 And subj ect to whatever coaments all the RAC menbers !
,

|
-

i 16 made, was this t he R AC 's pos i t io n go i ng into the now f annus |
1

17 meeting of April 15, 1987? }

18 That is, did the spread sheets that came out of this

19 process become, with whatever comments there were, the spread

| 20 sheets that you all had on April 15th of 1987?

I

( 21 A (Bores) My assumption is that if there were no ;

!

22 additional RAC meetings in between, that this is what we would !
'

'|
| 23 have gone into the meeting on April 15th.

| fj 24 Q I don 't know of any, but I don 't have as much
f

25 information as you do. |
I

'

($) h
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|h i MR. TURK: Could we ask if the witness recalls? !

2 BY MR. OLESKEY:

3 Q Do you recall any other meetings between October and

4 April?

5 A (Bores) I don 't recall, but I could check.

6 Q Would you do that so we know, please?

7 MR. TURK: I 'd like to see if Mr. Oleskey would

8 accept a further clarification as to whether Dr. Bores is able

9 to determine for sure whether this was the position going into

10 the April meeting beyond his assumption. ;

i
11 MR. OLESKEY: Sure, r

i

i

12 THE WITNESS: (Bores) I could give you a qualified '

|13 answer.

14 What I 've done is check my travel. I did not go to

15 another RAC meeting be* ween those dates.

16 BY MR. OLESKEY:

|17 Q A nd, Mr. Lazarus, you don't have any recollection of

18 any reports from Mr. Schumacher or Dr. Bores about any other

19 meetings between October and July?

20 A (Lazarus) No, sir. I don 't.

21 Q October and April,

22 A (Lazarus) No. I don 't.

23 A (Bores) Okay. Just a couple mnre questions on this <

24 and then we 're going to rove on.

2S The reason this issue of the beach population under ;

I

k I
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1 Item J-10-M was left open here, as I understand the sheet, is

2 the same reasons that were listed in J-9 that we already
1
f 3 discussed earlier.

4 Is that accurate. Dr. Bores?

' 5 A (Bores) That 's correct.

6 Q Okay.
I

i 7 MR. TURK: Mr. Oleskey. I don 't recall if there was a
'

|

| 8 discussion of J-9.
!

9 MR. OLESKEY: I had interrogated him about tha'. a few

10 moment ago. I thought.

11 MD. TURK: J-10-A.

12 MR. OLESKEY: No. I started with J-9

| 13 BY MR. OLESKEY:

14 Q Finally. let --

15 A (Bores) Excuse me. Let me go back.

16 Was the question wcs there any discussion at this

17 particular RAC meeting relative to the beach issues?

18 Q No.

19 A (Bores) No.

20 Q The question was, as I understand the spread sheets.

21 the reason that J-10-M was left open relating to the beach
!

22 population was the same reason already diccussed in J-9, and

23 you testified about that a few moments ago.

24 MR. TURK : Your Honor --

25 MR. OLESKEY: Right? |

I
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h 1 MR. TURK: I don 't recall the line of questioning,

2 Mr. Oleskey.

3 MR. OLESKEY: Well. let me try a different way.

4 BY MR. OLESKEY:

5 Q What the spread sheet says is we 're leaving J-10-M

6 open for the same reasons expressed under Element J-9; isn 't

7 that right?

8 A (Bores) That is essentially correct.

9 Q So, and you move to Page. I think it was 64, and the

10 material we reviewed there dealt with why J-9 was left open.

11 right?

12 MR. TURK: I would note that on that Page 64 there

13 are two elements. J-9 and J-10-A.

14 MR. OLESKEY: I know, Mr. Turk. I 'm only asking him -

15 about J-9.

16 MR. TURK: Pine.

17 THE WITNESS: (Bores) Okay. there were two

18 subelements under J-9,

19 MR. OLESKEY: Yes.

20 THE WITNESS: (Bores) Okay.

21 BY MR. OLESKEY:

22 Q And they are both listed on Page 64 aren 't they?

23 A (Bores) They are both listed on G4. and the overall

24 rating for J-10-M appears only to be related to the first of

25 those elements in J-9

O
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O 1 Q Which was?

2 A (Bores) That was the rerponse to the FEMA December

3 1985 memorandum to the RAC.

4 Q So to wrap it up if I can, the RAC is saying that

S J-9 and J-10 are still open issues with it because the procese

6 that Mr. Thomas 's December 31, 198u inemo initiated hasn 't been

7 brought to a resolution.

8 A CBores) That 's as of this point. It doesn 't mean

9 that once the memoranda have been received, of course, that it

10 would close.

11 What we were looking was input to resolve the issue,
i

12 Q Ever since December 31, '85.

13 A CBores) The issue was never closed, l.J I mean I i

|

O 14 wouldn 't say that that 's the beginning point.

15 Q And your -- as you 've said on direct. your memorand4m

l 16 or paper of February '87 was intended, at least b,'; >ou, as a

|
| 17 response. |
|

i18 MR. TURK : To what?

| 19 BY MR. OLESKEY:
I

20 Q To this process that was kicked off or continued. at |
|

21 least, by the Thomas memo of December 31. '85; correct?

f 22 A (Bores) My memoranda of February 1987 was my RAC
|

|
23 member input in response to that memoranda.

24 Q Right. Fine.
|

25 Now at this meeting of October '06, the spread sheets
i

O
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() 1 for which we have just reviewed, was there discussion about any

2 of these elements that subsequently you treated in your

3 February paper: containment strength, risk probabilities,

4 weather? Tha t 's '',- E- A -T-H-E-R . Were any of those things

5 discussed by the RAC?

6 MR. TURK : Could I -- I don 't understand the

7 question. I 'm sorry, Mr. Oleskey.
i

8 MR. OLESKEY: All right, let me restate it. *

9 BY MR. OLESKEY:

10 Q Taking you back to the meeting which preceded these

11 revised sheets which we just marked Exhibit 24, the meeting of

12 October 8 and 9, 1986. I 'm asking you if any of the topics

13 that were subsequently treated in your February '87 paper or

14 document, specifically, containment, risk and the effect of .

.-

15 weather, all as they relate to the beach population, were

16 topics of discussion at the RAC.

17 MR. TURK. In October '86.

18 MR. OLESKEY: Yes, counsel.

19 THE WITNESS: CBores) I cannot specifically recall

'

20 any of those topics. I do recall, however, a discussion by Mr.

21 Thomas encouraging those RAC members who had not yet submitted ,

,

22 a response to submit a response, noting that in fact, you know,

23 these areas were open, and we weren 't going to get anywhere, it

24 appeared, until we had sufficient information to resolve the

25 issue.
1

O
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1 I do not ' ecall anything specifically related to <

2 containment, et cetera.

3 BY MR. OLESKEY:
,

4 0 But did everybody on the RAC agree that you had to

5 tsve alongLwith some input to get that issue resolved?

6 MR. TURK: Who is the you?

7 MR. OLESKEY: You would relate back, in my j udgment,

8 to the members of the RAC, the original subj ect of the

9 sentence.

10 BY MR. OLESKEY: |

11 Q Can you answer the question with that clarification,

12 if it was a clarification.

13 A (Bores) Please ask me the question again.

: 14 Q Sure. Was there general agreement at the RAC that
,

15 there had to be more input made on this issue for the RAC to

16 close out the item and move forward with the plan review?

17 MR. TURK: 1 don 't want to interrupt, Mr. Oleskey,

i 18 but please identify the issue. Are you talking about risk

19 containment and probabil?ty?

20 MR. OLESKEY: The witness just testified, Mr. Turk.
,

21 tnat, as I understood it, the discussion he recalls from the [

22 RAC was there had to be more input on these two elements to

| 23 resolve the status of the issue which was open.

24 I simply asked him, having heard that, whether there'

25 seemed to be a general understanding of all the RAC members :

O
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.

/ 1 that that needed to be done.

2 MR. TURK: And my problem is, I want tc make sure the

3 answer and the question match. When you talk about this issue,

4 I'm asking you specifically are you talking about the issues

5 listed on the RAC spread sheets, or are you talking about the

6 Thomas memorandum listing risk containment and probability

7 issues? Let 's get them matched so there is no confusion. !

8 BY MR. OLESKEY:

9 Q You and I, Dr. Bores, have been talking about

10 Elements J-9 and J-10, which are technical elements derived

11 f rom NUREG-0654, which have been used here to access -- to

12 assess the adequacy of the protection for the beach population

13 in the judgment of the RAC. correct?
%(d 14 A (Bores) That is correct.

15 Q All -ight. And all I 'm asking is if there seemed to

16 be a general understanding arong the RAC members that there had

17 to be technical input as to those elements in order to move

18 them from open status to a closed, which I guess in your

19 parlance is an edequate status.

20 MR. TURK: Obj ect ion. Same problem. I mean now

21 we 're referring to technical input. If I get Mr. Oleskey to

22 say he 's not talking specifically about containment and risM of

23 probability, I have no problem, but I --

24 JUDGE SMITH: Well, he 's talking about J-9 and J-10,
,

25 whatever they are.

O
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i MR. TURK: That 's right.

2 JUDGE SMITH: And it probably would not be that.

3 MR. TURK: Well. Mr. Thomas 's position has been that

4 those risk elements relate to J-9 and J-10-M. That was the

5 initial piece of testimony that FEMA filed. And I want

6 clarification from Mr. Oleskey what he 's talking about now.

7 MR. OLESKEY: I can 't make it any clearer. There are

8 two elements. This man was on the RAC off and on for three

9 years. There 's a memo that 's in evidence that asks for input

10 on the beach population which the RAC, in my understanding,

11 tracked into these elements, J-9 and J-10-M.
,

12 Whatever it was that a RAC meriber might think was

13 relevant to the resolution of the beach population issue under
m

- 14 those elements would come in.

15 JUDGE SMITH: I see no nexus in that question to the

16 Thomas memorandum.

17 MR. TURK: No , the nexus vas clearly stated by Mr.

18 Oleskey. He said there is this Thomas memorandum of December

19 '85, and he 's asking was there an understanding of the RAC that

20 there had to be more progress made on that memorandum in order

21 to resolve J-9 and J-10-M.

22 That memorandum contains many things, including risk

23 and probabilities. And, in addition, general questions about

24 the adequacy of planning, and I 'm sorry that we couldn 't get a

25 clear question on it. Maybe the witness is able to answer, ,

O
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h 1 perticularly based on this discussion.
!
|

| 2 MR. OLESKEY: I think he is actually.
i

|

| 3 BY MR. OLESKEY:
i

4 Q Why don 't you take a whack at it, Dr. Bores.j

| E78 5 (Continued on next page.)

6
ii

7
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9 I

|
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(\_/t / 79. 1 A (Bores) Okay. There 's a general agreement among i

2 those participating in the meeting that at least a better

-3 analyses had to be done of the information we had. What we ;

4 sort of had, at this point in time, was, a gut level feeling. I
;
'

5 perhaps, without anything to lay a solid basis to. And so

6 therefore, more information, in that sense, needed to be
i

7 provided. Does that answer your question? |
;

8 Q Yes. And the gut feeling was what? {
;

9 A (Bores) I don 't want to hazard a guess. I can only f
10 talk about my own gut level feeling, j

|

11 Q What was that? j
!

12 A (Bores) My gut level feeling was probably adequate. |
!

13 but I needed to take a look at it. ;

O 14 Q And then you began the work that led to the paper you !
i

15 submitted in February?
!

16 A (Bores) That is correct.

17 Q Fine.
i

18 Had any other position papers been undertaken by the |
i

19 NRC in the region before you began yours, by anybody. Dr. !

I
'

20 Bellamy, Mr. Martin, Mr. Harpster, had anybody done any work to

21 try to grapple with some of the issues that might be thought to

22 be responsive to Mr. Thomas 's memo of December 31, '85?

23 A (Bores) You 're asking me?
i

|
I24 Q Yes?
i

25 A (Bores) My answer to that is, I am not aware of any.

C) -
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()'

1 Q Mr. Lazarus?

2 A (Lazarus) I 'm not specifically aware of any. I may

3 have started a draft at some point in that time, and it was

4 never progressed beyond that point; it was never used.

5 Q So you didn 't have the benefit of anybody else 's work
,

6 in the region, Dr. Bores?

7 A (Bores) That is correct.

8 MR. OLESKEY: Could I have a moment. Your Honor. t

9 (Pause)

10 BY MR. OLESKEY:

11 Q I 'd like to move to Mr. Lazarus 's October 15 '87

12 memo which is the original documen; that was proffered as the

13 basis for his testimony.

14 MR. OLESKEY: I 'd therefore like to ask that the

15 sequestration with respect to Dr. Bores begin.

16 MR. BACKUS: Well. Your Honor, we 've got a little

17 problem. I asked just before lunch. Attorney Turk. if he would

18 mind if I withheld any cross-examination until Mr. Oleskey was

19 finished with his examination. And af ter lunch time he

20 informed me that if I had questions that went to the --

21 anything for Mr. Lazarus that didn 't pertain to April 15th to
.

22 July 30th he would not agree to me deferring those until after

23 Mr. Oleskey had finished.

24 I 'd still prefer to let Mr. Oleskey finish his exam
a

l 25 and not have to shuffle around and go back and come back, but

t
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i n- !
U 1 that 's apparent ly a problem I can 't resolve with Mr. Turk. ,

;

2 In other words, I guess he 's obj ecting, if I ever get |,
i 6

!

| 3 to ask questions and I ask questions that go beyond April 15th
! i
I 4 and April 30th unless I do them now. :

'
:

5 MR. TURK : No. Your Honor. What I 've indicated to, ,

I |
| 6 Mr. Backus is that, Massachusetts has requested sequestration |

'

i

! 7 for certain specific purposes, and I had agreed to that. We |
!
j 8 had argued that. What I 've told Mr. Backus is, I 'm not going
i !

| 9 to agree to a further sequestration beyond the purposes for j

! |
10 which Mr. Oleskey has requested. ,

'

i

| 11 And I 've indicated to Mr. Backus, also, that I |

12 believe the witnesses should appear as a panel except for the

13 sequestration purposes of Mr. Oleskey 's concern.
,

() 14 JUDGE SMITH: My trouble is, I don 't understand the |i
: |

| 15 relationship between sequestration and Mr. Backus 's desire
'

i i
16 to -- what is it you want to do? You want to -- !

i

17 MR. BACKUS: I have a few questions that might be

I
. 18 fairly characterized as not pertaining to the April 15th, April
!

| 19 30th RAC meetings, as to which I understand there is a ;

|
!

20 sequestration. |-

21 JUDGE SMITH: Right.

I 22 MR. BACKUS: I would prefer to withhold all my

l 23 questioning until Mr. Oleskey, and I guess Attorney Weiss are

24 done with this witness and then ask them, rather than go
;

25 forward now with those questions that don 't pertain to April |
!
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7-)3(, i 15th and April 30th,

2 JUDGE SMITH: Right. At which time-they will be back

3 together unsequestered.

4 MR. BACKUS: Well, maybe, I don 't know.

5 JUDGE SMITH: If they wish.

6 MR. TURK: Is that right?

7 JUDGE SMITH: Right.

8 MR. TURK: Well, Your Honor, maybe it 's a question of

9 witness convenience. I assumed that all the questioning

10 directed to Mr. Lazarus, up to this point, would now culminate

11 in a sequestered portion, and he would then be free to return

12 to his home without having to revisit these hearings.

13 Mr. Backus 's request puts me in an uncomfortable

14 position of having to possibly ask Mr. Lazarus to return,

15 because I do not want any of my witnesses appearing separately
P

16 except for the credibility sequestration purposes that Mr.
. e

17 Oleskey is concerned aoout.

18 MR. OLESKEY: If it helps, just looking at what I

19 have and I think what Ms. Weiss has, reflecting on the fact

20 that you 've indicated. Judge Smith, that we would stop at 3:30,

! 21 it would seem unlikely to me that we would be through with Mr.

22 Lazarus under any circumstances before 3:30. Maybe that helps>

23 to resolve the log jam that these two have.

24 JUDGE SMITH: That would seem to be the case, Mr.

25 Turk, which is going to have a bigger problem -- we 're j ust

} I
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1 going to have a bigger problem next week.

2 I 'm sorry, but I 'm missing exact ly --

3 MR. TURK: So am I.

4 JUDGE SMITH: -- if you had everything you want, just

5 what exactly would it be. Mr. Turk?

6 MR. TURK : If I could have everything I want it would

7 be that Mr. Lazarus be able to go home today. Mr. Oleskey --

8 JUDGE SMITH: How would you like to accommodate Mr.

9 Backus?

10 MR. TURK: At his pleasure. If he wants to start

11 pitching now while the panel is together en nonsequestered

12 items, fine. I really can 't -- I don 't know how much cross-

13 examination Intervenors have. If -- maybe the best thing to
f
\ 14 do. Your Honor, would be to have the witnesses continue to

15 appear together until it 's clear to everyone that the only

16 things remaining are the matters relating to those two

17 meetings, and if that means Mr. Lazarus has to come back, I

18 guess we 'll have to ask him. That may make the most sense.

19 I mean, do all the examination of the panel together, ,

20 leave off sequestered items, pick those up last next week.

21 which is a little different from my understanding coming in
:

22 here today because I thought we were going to be doing

23 sequestered items today and that would be the end of it.

24 MR. OLESKEY: I 'm not sure where we are. I 'm ready

,' 25 to go, or have anybody else go. But I do think we should go

(
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( .) 1 because time is a-wasting.
!

2 JUDGE SMITH: Let 's -- go ahead and pose your;
:

i. 3 examination and then we 'll see what happens. ,

: !

! 4 MR. TURK: Your Honor, I 'd also ask Mr. Oleskey if
'

! :
5 he 's finished with all the examination he wishes to conduct |;

i i

j 6 other than sequestered matters? Because, out of fairness and j
f

-

,

j 7 orderliness, the best thing we could have Mr. Oleskey continue ;
!
! 8 his joint examination, leaving off until the end the
2

:

9 sequestered matters. |;

| 10 JUDGE SMITH: No matter what happens you find a ,

;

!

| 11 reason not to like it. I j ust don 't understand. What are the :
; ,

| 12 different qualifications, conditions now that you want to [
i i

13 impose?

14 MR. TURK: None, Your Honor. I was making a
,

15 suggestion for Mr. Oleskey 's convenience. I have no concern !

16 either way, as long as it 's understood that I don 't want |

l
-

! 17 further sequestration beyond the credibility issues of those ;
'

)

i 18 two meetings.
'

!

19 JUDGE SMITH: That 's the understanding. i

4

i
i 20 THE WITNESS: (Lazarus) Your Honor, could I request

,

; i

21 a very short break, five minutes. |
t t

22 JUDGE SMITH: Let 's take a very short break, five !
4
'

|
e

23 minutes.
|
J

et/79 24 (Whereupon, a brief recess was taken.).

i s

1 T80 25 MR. BACKUS: Your Honor, it 's my understanding that |
, .

1

j
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k_) 1 Attorney Olesky has now reached a point where is going to ask

2 to have the witnesses sequestered, and then I, and perhaps

3 others, have a few questions that pertain to matters that do

4 not involve the April 15th and July 30th meetings. And because

5 we are not going to attempt to enlarge the sequestration and

6 At torney Turk 's request, I would like to go forward now with

7 those few questions.

8 CROSS EXAMINATION

9 BY MR. BACKUS:

10 Q Gentlemen, I think you know who I am. I am Robert

11 Backus for the Seacoast Anti-Pollution League.

12 You were furnished, gentlemen, as Exhibit 22 by the

13 Massachusetts Attorney General with an agenda item for the

14 Seacoast Emergency Planning Zone Coordination Committee.

15 What, Mr. Lazarus, is the Seabrook Emergency Planning

16 Zone Coordination Committee?

17 A (Lazarus) I believe this is the first time that I

18 had really seen that title for this particular group. It

19 appears to involve all of the agencies who have some stake in

20 this; at least the fet:ral agencies, the states of

21 Massachusetts, New Hampshire and the utility or the Applicant

22 in the emergency planning process as far as exercises and

23 procedures.

24 Q Am I correct, Mr. Lazarus, or Mr. Bores, either of

25 you may answer, that the coordination committee is dif ferent

O
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:

() 1 'from the RAC in that it is an ad hoc committee working on
i

2 Seabrook problems, and not anything that has status by virtue j
! !
' 3 of any agency regulation or guidelines that you are aware?

:,

4- A (Lazarus) It is a group of people who are involved |

|
'

5 in the process and are really participants in the process to i

i
,

I|| 6 determine planning and schedules for various events that are

|

i 7 upcoming. ;
l

! 8 Q Am I correct that it is not a group like the RAC as
,

i

| 9 to which FEMA has an organized procedure for input in order to |

10 form a position on the adequacy of plans? .

!

{ 11 A (Lazarus) That 's correct. !

l !
12 Q Okay. And am I correct that as part of that group in i

;

13 its meeting would be included representatives of the Seabrook

14 builders, the utilities?
?

| 15 A (Lazarus) Yes, that is correct.
! i

i 16 Q And am I correct that that group met from at least |
I

17 March of 1985, periodically thereafter?
;

,

18 A (Lazarus) Yes, I came into the picture somewhat i
i

19 later, but I believe that 's approximately correct.

20 Q And how often did that group hold meetings, |
i

21 approximately? j

l

22 A (Lazarus) The attempt was to have a meeting once per i
,

23 month, and I don 't believe that goal was met. That was the

24 attempt at the time.

25 Q And through the process of those coordination |
1

(:) t
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! b 1 meetings, would the utility representatives be kept' advised as
c .

I: 2 to the status of federal reviews, both -- for the agencies i;
1
4 i

3 involved, primarily FEMA and NRC? j
,

, i

I 4 A CLazarus) Yes, I believe so.
!' !

! 5 Q You agree with that. Dr. Bores? |
|
1

.

j 6 A (Bores) Since I have never been to one of these i

. !

i 7 meetings, I can 't answer. !

i- I

{ 8 Q Okay. !

i

j 9 A (Bores) No question -- no basis for answering. |

10 Q Okay. You 've never been to a Seabrook coordination
,

I
11 meeting; is that your testimony?,

}

12 A (Bores) That is my testimony.

13 Q How about you, Mr. Lazarus, have you been to some of

O 14 them?

i 15 A (Lazarus) I believe I attended two or three of these

16 meetings.
i

i

| 17 Q And at the ones you attended, would the utility be |

I i

| 18 advised as to the status of reviews, the extent to which there !
:'
t

i 19 were open items, inadequate items and so forth, generally? |
!

20 A CLazarus) I can say generally. I don 't recall a |
,

!

21 specific conversation, but I would expect that to be part of [
t

22 the briefing. As I recall, that probably was part of the t

i
1

23 briefings. ;
r

24 Q And for how long a period of time did these meetings f
f25 go on, if you know?
i
i

I
'
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()' 1 A (Lazarus) I don 't recall the last one that I

2 attended, but I believe that -- I believe they stopped some

3 time prior to the February 1986 exercise.

4 Q All right.

5 A (Lazarus) Many of the discussions were leading up to

6 scheduling for that exercise.

7 Q Okay. Am I correct that Mr. Harpster would have

8 attended some of these meetings as an NRC representative?

9 A CLazarus) Yes, he did.

10 Q Did he ever attend any Seabrook coordination meetings

11 as a New Hampshire Yankee representative after he left the

12 agency?

13 A CLazarus) Yes, he did.

14 Q Okay. Now the other thing that I wanted to turn your

15 attention to was yesterday 's transcript, Mr. Lazarus, at Page

16 12019, if you have that available to you, and that was

17 questioning by Judge Smith. 12019, questioning by Judge Smith,

18 And you can take a moment to look at that. I want te direct

19 your attention to the question and answer at Line 18

20 I think Judge Smith was asking you there at Line 18,

21 "When did it first occur to you that it was not noot," and I

22 think the reference, and I'll be glad to ask you to confirm

23 this if you agree, the reference there is the request #or

24 something further from FEMA as a result of the July 30th

25 meeting; is that right?

O
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1 MR. TURK: Obj ect ion. Your Honor, we had

2 clarification this morning as to that question and answer, and

3 that was the.first thing we did.

4 MR. BACKUS: Well, I certainly didn 't hear it.

5 JUDGE SMITH: That 's right.

6 MR. BACKUS: They did?

7 JUDGE SMITH: Yes, that was covered.

8 MR. BACKUS: Okay.

9 MR. OLESKEY: I thought he had a different point to

10 make about this.

11 MR. BACKUS: All right, maybe I do.

12 JUDGE SMITH: Asked him to identify what was noot.

13 MR. BACKUS: Oh, that was clarified?

( 14 JUDGE SMITH: Yes.

15 MR. BACKUS: Okay. Can somebody tell me so I don 't

16 take up time here?

17 MR. TURK: The fact that the majority of the RAC.

18 disagreed with Mr. Thomas.

19 MR. BACKUS: All right. Okay. '

20 BY MR. BACKUS:

21 Q Then your answer at Page 12019, Line 20, was, "When

22 we saw the copy of the FEMA submitted position, I believe in

23 October, and we had not up to that time received the promised

24 revision to the FEMA testimony."

25 Is that correct?
4
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I 1 MR. TURK: Your Honor, this paragraph also was the

2 subj ect of clarification this mornir.g.

3 MR. OLESKEY: No, I don 't believe so.

4 MR. TURK : Yes, it was. There were two

5 clarifications. This one dealt with the fact that what he saw

G in October was the prefiled testimony of September.

7 MR. BACKUS: Is there an obj ection, or am I going to

8 be allowed to get an answer to this question?

9 JUDGE SMITH: Well, why are you covering the same

10 ground? Is there a particular reason? Or were you not here?

11 MR. BACKUS: Yes, I think I was here and I don't

12 remember this being covered. But if somebody thinks that

13 question has been answered, let me go to another one.

14 BY MR. BAm>US:

lb Q You testified yesterday that you had been promised a

16 revision of the FEMA testimony; is that correct. Mr. Lazarus?

17 A (Lacarus) To the FEMA position that we had been

18 discussing in the RAC.

19 Q That 's what I wanted to know.

20 When you told Judge Smith yesterday that you had been

21 promised a revision of the FEMA testimony, did you strictly

22 mean FEMA testimony?

23 A (Lazarus) No, I was inaccurate in the use of that

24 word.

25 Q What did you mean?

O
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/ ) 1 A CLazarus) The prefiled response to the contentions ,

2 that FEMA had submitted in June. We subsequently had a RAC
,

3 meeting where it was further discussed. July 30th. And at the !

4 conclusion of that meeting FEMA agreed that they would take our

5 comments and revise the position and send it out to the RAC for
,

;

6 review.

7 Q So it 's your testimony that you were promised that

8 the FEMA position which had been filed on June 4th, and which
, .

9 we are all very familiar with on the beach population, that
!

10 they had promised you that that would be revised at the RAC i

l 11 meeting; is that your position? Is that your testimony?
.

12 A CLazarus) It is my position that Mr. Thones stated
s

13 that he would revise that, have that position revised and send '
2

O. i

14 it out to the RAC for review. That is my understanding.
L-

'
15 Q Not review, but actually it would be changed; is that i

! 16 your testimony? |

17 A CLazarus) Yes, that they would take our response.

"

18 review that position, revise it, and send it out to the RAC for
'

|

19 further review. |,

20 Q So it would be sent to the RAC for further review; is !

l'

21 that your testimony?
i

22 A CLazarus) That is my understanding of what the
!

-

!
| 23 commitment was.

24 Q Are you further saying that at that time there was a !

25 commitment made that the FEMA testimony to be presented to this <

| r

I
.
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( 1 Board would be changed?

2 A (Lazarus) No, I do not represent that.

3 Q Okay.

4 JUDGE SMITH: Or would be changed. From what?

S MR. BACKUS: From what had been filed as in June.

6 MR. TURK- Your Honor, we 're talking --

7 MR. DIGNAN: First of all, it wasn 't filed in June.

8 MR. TURK: We 're talking about July 1987. The only

9 thing that was out -- that had been issued at that time was the

10 response to contentions of June 1987. And Mr. Lazarus is

11 testifying that it was his understanding that that position

12 would be revised. That has nothing to do with testimony.

13 JUDGE SMITH: Did -- you misspoke, because the first

14 testimony, as I understand it, was filed in September.

15 MR. BACKUS: Well, perhaps I did. What I 'm t ry i ng t o

16 find out is, and let me ask this witness.

17 BY MR. BACKUS:

18 Q Are you saying, sir, that some sort of a commitment

19 was made by somebody at FEMA that the June statement of

20 position that FEMA had filed would not be filed as testimony in

21 this proceeding; is that what you 're saying?

22 A (Lazarus) It is my understanding that Mr. Thomas at

23 the July 30th RAC meeting apologized to us for sending in the

24 June 4th submission 34thout further consultation with the RAC,

25 based on the July 30th RAC meeting, and all the comments we
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l. ( 1 nede at that time, that he agreed to make revisions to that and
I. i

i. 2 send it out to the RAC for further review. !
I

'

t

| 3 Q And by sending it out to RAC for review, you 're not i
. i

4 indicating that there was any commitment as to what testimony j
!

5 would be filed before this Board in this proceeding; is that --

6 A Clazarus) That 's correct. j
! !

j 7 Q Okay. At the time when you say this commitment was :

8 made as you 've described it, were you aware of the filing i
!

9 deadline for prefiled testimony in this proceeding? ;
j

i. I

i 10 MR. TURK: Could I ask for that again? (
|

t

fi 11 THE *ITNESS: CLazarus) The question was, was I
1*

| 12 aware of the re led deadline for testimony. i

i

| 13 MR. i ACKU'5: In this proceeding.
i O
i v 14 MR. TURr, In July, was he aware of the --
I (
l
i 15 MR. BACKUS: Right. |
'

i
16 MR. TURK : -- of the September deadline, or any j

i
17 deadline. *

I
18 THE WITNESS: (Lazarus) No. I was not, j

l
19 BY MR. BACKUS:

20 Q You had not been asked to prepare testinony for this j
t

21 proceeding to meet any deadline of September 11th or |

f
22 thereabouts; is that right? (

|i23 A CLazarus) No, sir.

!

24 MR. BACKUS: Okay, that 's all I have at this time, j

25 JUDGE SMITH: Mr. Oleskey. ,!

|
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() 1 MR. TURK: Your Honor, I 'd like to clarif y something. !
i

2 It 's my request and understanding that the parties j

I3 understand that I would like all of the examination, other than

4 sequestered examination, to continue now so that we don't have f
f

5 a problem of -- !

6 JUDGE SMITH: So that you can talk to your witnesses |
;

7 over the weekend. i

|

8 MR. TURK: That 's right.

9 JUDGE SMITH: Without --

i

10 MR. TURK: Without fear of stepping over a line. {

11 MS. WEISS: All the questioning of Lazarus? !

!

12 MR. TURK: Anything that 's not going to be ;

13 sequentered. |

14 MS. WEISS: Of Lazarus.
I

15 MR. TURK : Of anyone. (

16 (Simultaneous conversation.) ,

i

17 JUDGE SMITH: As I understand what he 's trying to is |
|

18 do not get into any sequestration this af ternoon so he 's tree
|

19 this weekend to talk to his witnesses without fear of crossing |
$<

| 20 over the line. ;

!
i 21 We have a half-hour. Do you have anything more than f
' l
i

! 22 you can -- is that what you 're seeking? It 's the f reedom to i

i'

| 23 consult with your witnesses over the weekend that you're {
,

!
r

24 seeking, isn 't it?
|

25 MR. TURK: Yes. And also freedom during the coming !
'
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(f i day or two of their testimony, whatever that may be, to be able

2 to consult until we reach _questered items. Let me explain I

3 some thing. ;

4 MR. OLESKEY: We 're there, Sherwin. r

5 MR. TURK: You may be, but I don 't hear Ms. Weiss or

6 anyone else saying that they are there.

7 MS. WEISS: We agreed, because you asked us, that we -

8 would go through everything of Mr. Lazarus, and then go into ,

'

9 his sequestration, and finish his sequestered testimony, and
1

10 then go to Mr. Bores. That 's how we 've been proceeding all day ;
t

11 today. |2

12 I know Mr. Oleskey turned his cross-examination plan j
;

,

13 inside out.

14 MR. TURK : May we go of f the record for a moment?

15 MS. WEISS: Are you changing the rules? j
i

16 JUDGE SMITH: We 're of f the record. i

i |

| 17 CDiscussion off the record.)
,

18 FURTHER CROSS-EXAMINATION r
+

19 BY MR. DIGNAN:
;

20 Q Mr. Lazarus. I just want to ask you this.
t

fI 21 You had indicated in earlier testimony that you
!

,

I 22 thought Mr. Harpster had attended this coordinating committee ,

i f

] 23 meetings as an NHY, New Hampshire Yankee employee. Do you

24 recall that testimony?
,

25 A CLazarus) Yes, sir.
,

!

i () !
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() 1 Q I am going to ask you to think very carefully on I

'.
2 that. |;

i i

! 3 When was the last of those meetings?
:

! 4 If you have no memory --
1
i

5 A (Lazarus) I really don 't recall.
,

;

! 6 Q If you have exhausted your memory, let me know. |
|

7 A CLazarus) I don 't recall the last meeting. !'

; i

f 8 Q I suggest to you that February '86 was the last of !
4

I i

'' 9 those meetings. Does that refresh your recollection at all?
: -

| 10 A (L azarua) Yes, I also stated I believed the last one ;
., .

I 11 was prior to the exercise. j
l

! 12 Q All right. Do you recall earlier indicating when Mr.
I;

| 13 Harpater left the agency, and went to work for New Hampshire j

14 Yankee?
I :
' ,

! 15 A (Lazarus) It was after that time. |
i >

\

! 16 Q In light of that, do you --

17 A (Lazarus) Yes. I would -- !
!i

18 Q -- still believe he -- |j
!

19 A (Lazarus) No. [.

}

i 20 Q -- ever attended a coordinating committee meeting?
|

t

| 21 A CLazarus) I will correct that testimony. I do not
fi

| 22 believe he attended as New Hampshire Yankee employee.
'

23 MR. DIGNAN: Thank you,

f 24 JUDGE SMITH: Okay. We de want to leave the hearing |
I

2[ 25 room here at about 3:30. People want to move their packages !
!

I

f
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4 1 over to the office, if they 're going to do that. I think we ,

i !

j 2 ought to adjourn now until 10:00 Tuesday morning.
|

1
-
'

i 3 (Whereupon, at 3 : 10 o ' clock p. m. , the hearing was
1

4 recessed, to resume at 9: 30 o ' clock a. m. , Tuesday. May 24, !

| |
i 5 1988.) |

t |
| 6 :
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