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BORES, LAZARUS - DIRECT 12032
agree that that woild be our story if we were called upon to
compare it. At the time we really thought it was moot because
we were waiting for another draft of the FEMA position." Close
quote.

DIRECT EXAMINATION (RESUMED)
BY MR. TURK:

Q Mr. Lazarus, could you explain to us what it is thet
you thought was moot ~' that time?

A (Lazarus) The question of disagreement with FEMA,
Region 1 on the RAC position.

Q@ Did you mean to indicate that you thought whether or
not there was a vote or a show of hands, that that question was
moot ?

A (Lazarus) No, I did not.

Q All right. Now, I’'d like to ask you one further
thing.

MK. TURK: " '=ther on that page, Your Honor, the
following colloquy occurs, guote:

"Judge smith: When did it first occur to you that it
was not moot?"

"The Witness: (Lazarus) When we saw the copy of the
FEMA submitted position, I bt2lieve, in October; and we had not
up to that time r-ceived the promised revision to the FEMA

testimony. " Close quote.
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BORES, LAZARUS - DIRECT 12034
MR, TURK: If you have an extra.

Your Honor, before Mr. Dignan starts I want to make
one other preliminary matter. If Your Honor will recall,
yesterday I undertook to make some copies of Staff Exhibit No.
2 and I put global page numbering at the bottom, and I’ve
distributed copies of those to the parties already.

I’d 1ike at this time to offer into evidence as Staff
Exhibit 2-A this numbered version of Stiff Exhibit 2.

(The document referred to was
marked for identification as
NRC Staff Exhibit 2-A.)

JUDGE SMITH: I assume there are no objections, and
it will be received.

(The document referred to having
been previously marked for
identification as NRC Staff
Exhibit 2-A, was received in
evidence. )

MR. DIGNAN: Your Honor, I assume the admission of
2-A is to be restricted to the same extent 2 was. If you
recall, 2 was admitted for the truth of the matters contained,
as 1 recall, insofar as we ‘re talking about the cover memo, the
substantive Bores memo. But that the balance had been admitted
for the purposes of demonstrating a historical sequence.

JUDGE SMITH: 1It’s the same purpose. And in effect,

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12035
the only thing that is being admitted is the numbering.

MR. TURK: Your Honor, is it received into evidence?

JUDGE SMITH: Yes.

MR. TURK: And, Your Honor, 1 have one other matter
to raise. Yesterday when I indicated that I would not be doing
further examination of these witnesses, it was based upon my
belief that the voir dire examination of Mr. Thomas would not
be used for substantive findings, and if used at all, would go
to credibility.

In my understanding of that, in my postponement of
doing any further examination, I had assumed that the question
of credibility was the credibility of Mr. Thomas. And I'd like
a confirmation that that's correct.

The reason for my concern is if those -- if that voir
dire examination is going to be used by anyone with respect to
the credibility of staff witnesses, then I will need to address
it now.

MS. WEISS. As far as 1I'm concerned, Mr. Turk, you
have to make your own decision.

JUDGE SMITH: I’'m sorry, what did you say, Ms. Weiss?

MS. WEISS: I said, I think he’ll have to make his
own decision about where he goes. I’'m not going to say that
only Mr. Thomas's credibility is in question.

JUDGE SMITH: Mr. Turk, if it is in for the purpose

of examining Mr. Thomas's credibility, and Mr. Thovas’s

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12037
said something else --

A (Bores) I was hearing April 15th.

Q All right.

MS. WEISS: What was the time period between April
i5th and July 30th, I just didn’t hear it?

MR. TURK: Let me ask the question again, apparently
I've confused it.

BY MR. TURK:

Q Between the period of April 15th, 1987 and the date
on which FEMA filed its position on June 4th, 1987, had you had
conversations with anyone in FEMA concerning the beeach shelter
position?

A (Bores) Not in terms of the position -- of the FEMA
position per se. 1 did relate yesterday that when 1 had talked
to Mr. Thomas prior to sending my second letter, that the
removed meterials that Mr. Thomas had indicated that he would
no longer support the finding or the reasonable assurance
finding that the RAC had osade hefore or to -- let me rephrase
that, because we don’t think a reasonable assurance finding of
RAC, but rather --

MR. OLESKEY: Dr. Bores, I can’t hear you, I'm
afraid. Could you slow down and speak up, please.

THE WITNESS: (Bores) 1 will fry.

MR. OLESKEY: Thank you. Start that again because I

logt most of the last part of that answer.

Heritage Reporting Corporation
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BORES, LAZARUS -~ DIRECT 12038

THE WITNESS: (Bores) Okay.

MR. OLESKEY: About the reasonable assurance.

THE WITNESS: (Bores) All right. I had indicated
that the only conversations with anyone in FEMA relative to the
veach shelter position was, in fact, my conversations to Ed
Thomas when I had, in fact, discussed that the NRC staff was
recommending that I withdraw those particular paragraphs from
my original February letter to him,

And that Mr. Thomas had indicated that if I did
withdraw those paragraphs he would no longer hold that the
beach population could be adequately protected. That was the
only conversation, and there was nothing on or discussions of
the FEMA position as filed.

BY MR. TURK:

Q And in that conversation with Mr. Thomas, did you
make any statements or any indications which could be
interpreted to support the FEMA position on contentions as it
was filed on June 4th?

A (Bores) I did not.

Q On page 3116, starting at line 10, Mr. Thomas
indicated, quote: “The answer developed by the RAC was, if I
may summarize it, was still a, no, but with the caveats on
that, no, were generally considered by the RAC members to be
extremely minor and readily solvable by some plan changes, andc

some research, and possibly by some coiloquy with the State of

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12040
Could you look at lines 1 through 11 on that page
and indicate whether you believe that response of Mr. Thomas
accurately reflects the way in which the beach issue was
resolved in the July RAC meeting?

MR. OLESKEY: The way in which the beach issue was
left in the RAC meeting.

MR. TURK: 1I’l]l accept that.

THE WITNESS: (Bores) With respect to whether a vote
of any Kind was taken, if & vote is meant to be a formal vote
or a vote as asked for by the chairman, then that is correct.
1f it is meant to imply, was tf :re a polling, whereby one would
determine the positions of RAC members by anyone there, then it
is not correct.

With regard to a decicion by consensus that to
adjourn the meeting, that we weren’t going anywhere that day, 1
don‘'t think that that is correct. I think that was chairman
prerogative at that point, that he did not want to continue the
meeting at that point.

BY MR. TURK:

Q On lines 12 through 17 of that same page, the
question and answer is, quote: "Did any -- first of all, did
the NRC RAC member attend that meeting?"

“Answer: (T .omas) Again, [ don’t want to mislead
you, but the NRC has a RAC representative concerning Seabrocs

and he happens to be different than the RAC member." Clcse

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12041
quote.

Would you indicate whether or not that accurately
ct aracterizes the position occupied by the NRC representative
at the RAC meeting?

MS. WEISS: Mr. Chairman, I'm going to ohject at this
point, this ground was plowed in this transcrip® and e went on
to qualify it and answer it.

JUDGE SMITH: I th¢ .ght it was clarified. I think
you clarified that in January, and I think --

MR. TURK: T think you‘re right, Your Honor.

JUDGE SMITH: -~ it’'s also -- I beg yzuJr pardon?

MR, TURK: I think that'’s right, Your Honor.

JUDGE SMITH: So, I think there’'s really no need to
go into it now, is there?

BY MR. TURK:

Q Let me turn then to pag: 3124 and continuing on to
page 3125, the question raived by Mr. Dignan was the following,
quote: "Dic any other member of the RAC express disagreement
with the FEMA position?"

“Answer: (Thomas) I amn thirnking."“

“Question: Take your time "

“(Pause)"

“The Witness: (Thomas) I have to answer your
question as being, no. And let me be -- but again, I don’t

want to mislcad you, there were a lot of very pointed questions

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12042
directed at FEMA. Disagreement, I would have to say, no. But
there certainly were -- [ don’t want to be accused of
misleading you -- there certainly were a number of RAC members
who had a lot of cquestiors in their mind that they felt needed
to be resolved before they would endorse that position." Close
quote,

Would you indicat» whether that fairly characterizes
the discussions at the RAC meeting of July?

& (Bores) It does not characterize the discussions.
There in fact was voice disagreement by most members of the
RAC.

Q Disagreement with what?

A (Bores) With the position espoused by Mr. Thomas.

Q And as ] recall your testimouny yesterday, the only
person who did not indicate disagreement through statements was
Ms. Nevitt; is that correct?

A (Bores) That is correct.

Q And in the polling or show of hands, it'a my
recollection that you indicatecl even Ms. Nevitt raised her hand
showing a concurrence with Mr. Lazarus’s and y>ur position: is
that correct?

A (Bores) That is correct.

(Continued on next page.)

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12043
Q And, Mr. Lazarus, is that also your recollection?
A (Lazarus) Yes, it is.
Q And also, if you look at Page 3126 of the transcript,
Line 207

MR. BROCK: Page cite, Mr. Turk?

MR. TURK: 3126.

“Did any other member of the RAC, whether or not they

took a position with you, indicate concurrence in the NRC

position.
Answer: "(Thomas) No, sir."
BY MR. TURK:
Q Dr. Bores, does that accurately characterize the

events at the RAC meeting?

MR, OLESKEY: 1I°'d like that to be put in context,
counsel, that the guestion that you read clearly relates about
eight lines up tu the prior question.

"The NNC member in fact did take the position that
the FEMA announced position included or counstituted a wrongful
interpretation of NUREG-0654; i: that correct?"

Can we agree that that was the context in which the
question you just put was asked?

MR. TURK: No, I continue to ask the following
question.

MR. OLESKEY: Then I object -- excvse me. Then I

object to the question.

Heritege Reporting Corporation
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BORES, LAZARUS - DIRECT 12044

MR. TURK: Your Honor, Mr. Oleskey raised the
question that appears two questions before the one [ refarred
to. For proper context, I would insert the next question and
answer as it appears in the transcript as well.

JUDGE SMITH: We don'’t have the transcript.

MR. TURK: I can read it, Your Honor.

JUDGE SMITH: All right.

MR. TURK: The next -~-

JUDGE SMITH: Read from the beginning all the way
through to the end so we have the full context, would you?

MR, TURK: Mr. Oleskey, where would you like me to
begin reading for context?

MR. OLESKEY: I think you should begin actually --

MR. TURK: Page 3000.

Sorry.

MR. OLESKEY: You know, this is not a laughing

matter. You had no right to put on direct for a day and a half

that wasn’t prefiled. And now to go to the transcript lixe
this is outrageous. So please bear with me while I at least

attempt to make some sense of the record.
Page 3125, Your Honor, starting with Question 22 --

Line 22, excuse me.

MR. HUNTINGTON: Your Honor, would you like a copy of

the transcript? You can certainly use nine.

JUDGE SMITH: Yes, that really would be helpful.

Heritage Reporting Corporation
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BORES, LAZARUS ~ DIRECT 12045
Thanks.

MR. TURK: Starting with Page 3125, Line 17. The
question as rephrased by Mr. Dignan was as follows:

Your Honor, may we go off the record for a moment?

JUDGE SMITH: All right.

(Discussion off the record.)

MR. OLESKEY: I just want to observe, Judge, that to
the extent there was disagreements of memory or otherwise as 1o
what happens in this meeting, it seems to me the record’s more
than ample. 1 don’'t perceive a great deal of additional value
com ng out of this, and we've all made a great deal out of time
and desire to get one of these witnesses back to his duties. I
will say no more.

JUDGE SMIT:': Well, my impression is the general
flavor of their conversation y.sterday seems to have addressed
each of these points.

MR. TURK: All right.

JUDGE SMITH: And you're taking them up a p int at a
time makes it quite clear --

MR. TURK: Your Honor, 1 would --

JUDGE SMITH: -~ it will give you some, and we defer
somewhat to your judgment on it, but I’‘m not surprised by any
of their answers this morning ir view of their testimony
yesterday.

MR. TURK: In that case, Your Honor, rather than go

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12046
through a more or less redundant examination, I would like to
continue C Page 3160 of the transcript.

JUDGE SMITH: Thirty-one what?
MR. TURK: 3160, and let me see if 1 can put this in
proper context. The discussion here relates to the withdrawal
£ the plant-specific features and containment references from
Dr. Bores’s first memorandum of February 1987, and then the

igsuance of the revised memorandun on June 4, 1987 by Dr

Bores.
MS. WEISS: Is there a line?
BY MR. TURK:
Q And, Dr. Bores, I‘d like you to look at the question

and arswer appearing on page 3160 starting at Line 18, Let me
read that.

Question: “Now 1 want you to %ell us what the impact
of that withdrawal of the information was on the position.™

Angwer: “(Thomas) Well, in essence, it -- well, as
we understand it, it 12quired FEMA ‘0 develop a position using
the standard parameters for emergency planning which are set
forth in NUREG-0654, FEMA Rep. 1, Revision 1, the joint
guidance document issued by FEMA and the NRC, and not 1o give
special consideration to, in essence, disregard the special
features of the containment at Seabrook. And using that
information in NUREG-0654 or FEMA Rep. 1, using that as a base,

together with the facts of the situation at Seabrook, led to

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12047
the development of the FEMA posture. "

Dr. Bores, I would like to ask you whether at any
time you or anyone else in the NRC suggested that NUREG-0&54,
the guide/ines of NUREG 0654 need not be applied to Seabrook?

MR. OLESKEY:

I object. The question that ‘s asked

doesn 't directly track and challenge the answer just quoted
from the transcript at 3160.

There the answer was with respect to FEMA'’s
understanding of the basis on which it viewed 06%4, and
accordingly developed a position.

The question just asked doesn’t challenge that. It
simply asks if the NRC fed any additional information into FEMA

anytime. Therefore, the answer, if informative, couldn’t be

used to challenge the testimony that'’s been quoted.
let me see if I can take care of

MR. TURK: Well,

that, Your Honor, by repnrasing the question.

vl MR. TURK:

Q Dr. Bores, Mr. Thomas indicates an understanding on

his part of what FEMA was now --
MR. OLESKEY: No, 1 object. He indicates
understanding us.ng the word "we" which means in the context of

his agency; a common mistake you've mace throughout your

examination, counsel.
BY MR. TURK:
Q Ur. Bores, Mr. Thomas uses the word "we" and
Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12048
indicates that this undefined we, at least as it appears here,
understood -~

JUDGE SMITH: No, that's not -- you're getting into a
little bit too fine of an argument with Mr. Oleskey here.

MR, OLESKEY: I think it’s quite clear. It'’'s FEMA.
He says, as we understood, it required FEMA to develop a
position. There’s nothing ambivalent or ambiguous about it at
all.

JUDGE SMITH: We're all lookKing at it.

MR. TURK: It's a semantic difference, Your Honor.

JUDGE SMITH: I Know.

MR. TURK: Mr. Oleskey would like to apply to all of
FEMA -~

JUDGE SMITH: Well, that'’'s what it says. So let'’s --

MR. TURK: Well, 1’'l] accept --

MR. OLESKEY: What the transcript says.

MR. TURK: -=- the plain meaning of the words.

JUDGE SMITH: The plain meaning of FEMA?

MR. TURK: Of “we"”. I don’t concede that it meant
everyone .t FEMA, Your Honor.

JUDGE SMITH: All right. Go ahead. 1 mean we see
what it says.

BY MR. TURK:

Q Dr. Bores, do you believe that, or to your Knowledge,

had anyona from NRC, including yourself, indicated to Mr.

Heritage Reporting Corporation
(202) 628-4888



e W W

5

10
11
12
13
14
15
16

17

BORES, LAZARUS - DIRECT 12049

Thomas or FEMA that they were then required in June of 1987 to
develop a position relying on NUREG-0654, and that that was any
different from what they had been required to do previously?

MS. WEISS: Mr. Chairman, I object.

There 18 no possible answer to that question that'’s
rolevant to what Mr. -- or could be competent on the issue of
what was in Mr. Thomas’'s mind and FEMA's mind. This
questioning is cumulative. It'’s not adding anything to the
record. It’s just gilding the lily. We've had well over a day
of direct. I just think it’s time -- we’d like to get
something done this week.

MR. TURK: I’ll -- 1 withdraw, Your Honor.

BY MR. TURK:

Q Dr. Bores, at Page 3166, starting at Line 22 -- in
fact, let’s do the whole question and answer beginning with
Line 13.

1 ask you, first of all, to read that to yourself in
order to save transcript space.

Let me ask you if the following statement correctly
characterizes positions expressed by NRC employees, to your
Knowledge.

MR. OLESKEY: Well, let's confine the guestion, 1f
it’s going to be a proper question, to whatever the witness is

said to have conveyed to Mr. Thomas, not "employees of the

NRC*™.

Heritage Kkeporti.ng Corporation
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BORES, LAZARUS - DIRECT 12050
BY MR. TURK:
Q Well, let me read the answer and then ask you whether

it characterizes fairly your understanding.

Question by Mr. Dignan: "My question as I put it to
you was, was it your understanding that the information which
we have been discussing was withdrawn by the NRC because a
conclusion had been reached that the information was
erroneous?"

Answe:: "(Thomas) If I can expand on that t. make
sure that we are not misleading anyone, and I think this
answers gets toc the nature of what is going on in the RAC, why
there is disagreement. It's simply this. That the NRC very
clearly feels that, and they’'ve verbalized this to us, that in
fact Seabrook should have special treatment; that the walls
are, as | understand it, four and a half feet thick, and there
is a 5-foot vacuum space and an 18-inch, another containment,
and there is an inch of steel in thesre someplace too, and it
should have special treatment, and that this whole issue of the
beach population is really quite, if I may say. silly in the
mind of a number of the RAC members, and the minds of the NRC
folks. "

Dr. Bores --

MS. WEISS: Read the rest of the answer.

MR. OLESKEY: Well, let’s complete the answer,

counsel, if you wouid.

Heritage Repcrting Corporation
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BORES, LAZARUS - DIRECT 12051

MR. TURK* You're welcome to do that later.

MR. OLESKEY: No, would you? It'’s your examination.

JUDGE SMITH: Wwell, let's do it now. Go ahead.

MR. TURK: The answer continues.

"The information was withdrawn, as I understand it,
because the -- what was articulated to me was that the NRC was
not willing to carry forward litigation. "

BY MR. TURK:

Q Dr. Bores, I'd like to focus on three elements of
that answer.

First of all, have you ever expressed to Mr. Thomas
or FEMA that Seacrook should have special treatment because of
its containment or plant-specific safety features?"

B (Bores) 1 have not. And to the best of my
¥nowledge, 1 Know of no one else from the NRC who hac indicated
that Seabrook ought to get special treatment.

Q Secondly, do you believe it is correct, as Mr. Thomas
alleges, that the beach population issue is silly in the minds
of NRC folks?

MR. FLYNN: I -~

BY MR. TURK:

Q@ Do you believe that is an accurate characterization
of views which may have been expressed by yourself to either
Mr. Thomas or FEMA?

MR. FLYNN: I object. There are two questions, first

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12052
of all, and specifically the first question that I’'m objecting
to where the witness is being asked to comment on Mr. Thomas's
credibility.

MR. TURK: No, 1 am not. 1'm =sking for a -~ look at
the testimony and a review of the statements.

JUDGE SMITH: I don‘t read it as being a comment on
his credibility, but just as a comment on the accuracy of the
statement.

MR. FLYNN: I would agree that the second of those
two questions was more to that point, yes.

1f that ‘s the sense of the question, 1’11 withdraw
the objection.

MR. TURK: Let me reask it, if I may.

BY MR. TURK:

Q@ Dr. Bores, have you or anyone else, t0 your
knowledge, within NRC expressed to Mr. Thomas or FEMA that the
whole beach population igsue was silly?

A (Bores) 1 certainly have not expressed that the
whole treatment, or the beach population was silly.

As I had indicated yesterday in my testimony that 1
had been invulved in a review of the New Hampshire plans since
the very first plan was submitted for technical review, and
certainly among those of us wiho have reviewed it, we have

always taken the beach concerns as being very serious.

So 1 have never expressed the view that it was a

Heritage Reporting Corporation
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BORES, LAZARUS - DIRECT 12053
silly situation, and I know of no instance where an NRC person
would or did express this view. I Know of no indication of
that.

Q And, finally, in that same answer Mr. Thomas
indicates that it had been articulated to him that the NRC was
not willing to carry forward litigation.

Yave you ever made such a statement tc him, or are
you aware of such statements by any NRC persons?

Mkx. OLESKEY: Well, let’s make it clear.

That answer was given in the context of the question
on the previous page. "Was it your understanding that the
information which we '‘ve been discussing was withdrawn by the
NRC because a onclusion had been reached that the information
wWas erroneous

And the final part of his answer is, "That
information was withdrawn", which was the firs: Bores memo, "as
1 understanc it, because what was articulated to me was that
the NRC was not willing to carry forward litigation.™ And
there was testimony about that yesterday.

With that context, I have no objection.

JUNDGE SMITH: Do you? 1 mean is that your
understanding?

MR. TURK: Of the context?

JUDGE SMITH: Yes.

MR. TURK: Well, Your Honor. the context is
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line 11:

"Question: But since that RAC meeting you do Know
that a majority of the RAC does not agree with you., and you
Know in particular that the NRC does not agree with you; is
that not right?"

“Answer: (Thomas) Excuse me, 1 mean, maybe that is
the distinction that I am trying to draw here. We have a
direct disagreement with the NRC representatives."”

“Question: And you have a disagreement with the
majority of the RAC, if I heard you earlier?"

"“Answer: (Thomas) No, that is -- I am trying to say
that they did not disagree. You said, did they agree? And,
no, it was a grey area as | understand.”

"Question: Except that you have a non-agreement with
the majority of the RAC and a disagreement with the NRC; is
that correct?"

"Answer: (Thomas) I think that is a fair
characterization " Close quote.

Dr. Bores, do you believe that that is a fair
characterization of the RAC position as of the July 30th
meeting?

MR. OLESKEY: Well, tne -- objection. The guestion
there was Thomas ‘s interpretation of the position of people,
not whether or not it’s objectively correct. It was.

JUDGE SMITH: Well, so much of yesterday's testimony

Heritage Reporting Corporation
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was addressed to that very point that it’'s cumulative. |

MR. TURK: Your Honor, I have nothing further.
JUDGE SMITH: Mr. Dignan.
MR. DIGNAN: Thank you, Your Honor.

CROSS-EXAMINATION
BY MR. DIGNAN:
Q Mr.

Lazarus, if you would be Kind enough to take the

sir, and if you would turn with me to page 11953 of

microphone,

yesterday 's testimony?

A (Lazarus) Yes, 1 have that.
Q I would like to direct your line to -~
MS. WEISS: Just a second. Have we got a copy over i

here, 1 want to see if we can -~

MR. DIGNAN: Is the Board without a transcript now,

Your Honor?

JUDGE SMITH: 1 can share. :

MR. DIGNAN: Everybody on base?

JUDGE LINENBERGER: 119537 _

MR. DIGNAN: 11953, Your Honor, yes.

BY MR. DIGNAN: |
[ Mr. Lazarus, ] would like to direct your attention to

tne colloguy that starts, oh, in approximately line 8 and goes

down through the middle of the page,

that briefly, sir?
A (Lazarus) Yes.
Heritage

Reporting Corporation
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(Witneas reviewing document)
THE WITNESS: (Lazarus) Yes, [’'ve read it.
BY MR. DIGNAN:

Q Now, in that collogquy you indicated that when Mr. --
when Mr. Thomas declined to take a vote he indicated correctly
that NOAA, and that's the National --

A (Lazarus) Oceanic Atmospheric Administration.

Q -~ Oceanic Atmospheric Administration, NOAA,
representatives that attended the previous meeting weren’t
there, and he declined to take a vote on the issue. Did he
give any other reason -- did he articulate any other reason as
to why he did not wish toc take a vote?

A (Lazarus) Not particularly on taking a vote. He'd
addressed the fact that he would prefer to redraft the position
and reconvene another meeting to discuss the issue.

Q@ Prior to the show of hands you requested, has it been
your experience that there ever was a vote or show of hands
takeri in the RAC, Region 1 while you attended?

A (Lazarug) No, that generally was not done.

Q How about you, Dr. Bores, do you ever recall another
time when a show of hands or vote was taken on a matter?

A (Bores) 1 cannot recall the occasion when we used
the show of hands, 1 think; although, we do go around and ask
for position statements per se, but it's very geldom that you

ever get into a situaticn where it’'s not obvious that, you
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Q Let me show you pages -- globa! pages 4 and 5 >f what
has been marked Staff Exhibit 2-A, which are pages 3 and 4 of
your substantive memorandum, and ask you to peruse paragraph 9,
the thres par. ‘raphs -- three or four paragraphs that follow
the number, and in particular the carryover paragraph between
global pages 4 and 5 and ask you, does that refresh your
recollection that in fact the statements were made on July
30th?

A (Bores) Okay, I have read it. And with that, then,

I wou'd say it was the July meeting that he did say that.

Q Gent lemer., would you now, Dr. Bores in particular,
would you turn to -- I'm sorry, Mr. Lazarus, if you would take
the -- 1 apologize, Dr. Bores, would you take the transcript

and turn to page, again, 11991-92, and 1 would ask you to
review the testimony that begins with the question at the top
of 991 and runs through line 8 on 992, for just a moment,
please?

A (Bores) Okay.

Q Now, to begin with, as of yesterday you indicated you
weren’t sure of the date of the RAC meeting at which the
meeting between you and Mr. Thomas, as to which your testifying
took place, have you since had an opportunity to refresh your
recollection as to the date of that RAC meeting?

A (Bores) Yes, it was January 7th and 8th, 1988.

W Thank you.

Heritage Reportin, Corporation
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recollection all that much?

-

A (Bores) Since that RAC meeting we have not had very
many discussions related to the Seabrook beach issues other
than the business meetings per se; and he has not stated that.

Q Has he ever indicated to you or did he in that
conversation state to you that the differences between your
memorandum and his recollection of events were not significant?

A (Bores) He did not state that.

Q Per contra, did he state to you in form or substance

O ¥ o N O O & w W

=

that they were significant?

-
- .

MR. OLESKEY: Well, why don’t we simply find out, to

-
~N

the extent we haven't already, what was said. I thought we had

-
w

established {t, and this form of negative pregnant question

-
-

proves nothing.

15 MR. DIGNAN: Pray Your Honor's judgment.

16 MF OLESKEY: 1 pray Your Honor's Jjudgment.

17 MR. DIGNAN: Now you're getting Evidence 301 from the
18 Superior Court, Your Honor, in Massachusetts.

19 JUDGE SMITH: He muy answer, but 1 also think that in
20 full context we shoulo be aware that Di. Bores was sitting at
21 the same counsel table with Mr. Thomas when he talked about

22 these very matters. And I wonder -- oh, you're alluding to

23 private conversations. He may answer.

24 MR. TURK: Your Honor, for clarification, the

29 context, as 1 understand the historical evolution, there's the
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July RAC meeting, there's Thomas’'s voir dire, there's the
January encounter between Mr. Thomas and Dr. Bores, and then
Dr. Bores and Mr. Thomas took the stand in January.

JUDGE SMITH: That's right.

MR, FLYNN: 1I'd like to suggest that the Board made a
slight mistake in saying that Mr. Bores -~ Dr. Bores and Mr.
Thomas were sitting at the same counsel table; I believe you
meant to say witness table.

JUDGE SMITH: Yes, I did; thank you.

MR. OLESKEY: My objection is that the answer to the
question, did he ever say that disagreements weren’t
significant, proves nothing standing alone. What's significant
is, what was said, and he's already testified to what was said,

JUDGE SMITH: That was said between Thomas and Bores?

MR. OLESKEY: Yes.

JUDGE SMITH: Yes.

MR. OLESKEY: And he apparcontly has testified to
that, to my hearing today. And I Know, as you pointed out,
Judge Smith, there was testimony in January under oath by both
of them, sitting side by side at the witness table.

JUDGE SMITH: I wo not recall whether the questions
put to Dr. Bores are sufficient to have produced specifically
the answer which Mr. Dignan seeks.

MR. DIGNAN: They are not. I will represent tha* 1o

the Board. 1've got the testimony in front of me of Mr. Thomas

Heritage Reporting Corporation
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BY MR. DIGNAN:
Q Did he ever say the differences were significant?
A (Bores) Not to my recollection.

ME. WEISS: Are there anymore possibilities.

JUDGE SMITH: How does that last on2 differ from the
one before that?

MR. DIGNAN: Because I think we had flipped them. I
had said not significant twice, Your Honor. The one I had --
when the shooting starting on the right, that was the question
pefore the witness, and 1 forgot it. '

MS. WEISS: One was a double negative;, one was a
negative; and one was a positive.

MR. OLESKEY: May the description --

MS. WEISS: For what it's worth.

MR. OLESKEY: May the description, right, as
characterized on this side, be taken to be a geographical
description and not a political one, Your Honor.

BY MR. DIGNAN:

Q Mr. Lazarus, if you would turn to page 12021 of
yesterday ’'s transcript.

A (Lazarus) Yes, I have it.

Q And if you would review, oh, approximately lines 7
through 13, and if you need to review before that to get it in
full context, the answer you're giving begins over at line 25

of 12020.
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A (Lazarus) Excuse me, how far did you want me to
review this?

Q@ Just down -- well, just down through -- well,
anything you want to, Mr. lLazarus, but right down -~
particularly, I'd like you to go down through line 12 on (2021.

A (Lazarus) All right, [’ve completed that.

] You have. Now, in that testimony you testified that
after you and Dr. Bores left the July 30, ’B8 (sic) meeting you
briefed your management of what had happened at the meeting,
and in particular, you briefed them on the show of hands that
you had called for. And I believe you testified or you
testified in there that one of your motives in briefing your
management was that there might be, to use your words, “There
may be some repercuscions on this " And I understood that
“this*" to turn the -- to refer back to the show of hands you
had requested; am ! correct in that?

A (Lazarus) Yes, partly that. But alsc the fact that
at that point ir the meet.ng I was takKing mcre control of ‘he
meeting, ! believe, tnan Mr. Thomas was, He, at that point,

wished to adjourn and [ was opposed to tha* position.

Q My guestion to you is, were there any repercussions?
A (LLazarus) Yes, there were.

Q Coulu you describe them for the Board?

A (Lazarus) At several amonths later, actually it was

early 1o mid-December Mr. Bellamy who 15 my supervisor, was in

Heritage HReporting Corporation
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FEMA, Region 1 on another purpose and stopped by Mr. Thomas'’s
office or was called into Mr. Thomas's office.

MR. OLESKEY: 1If this is about to be a hearsay
conversation between Thomas and Bellamy I object.

THE WITNESS: (Lazarus) I will relate what Mr.
Bellamy related to me, Your Honor.

MR. OLESKEY: 1It's still hearsay., double hearsay.
Evidence 4- --
DIGNAN: 1'd ask the witness what the --

OLESKEY: Evidence 401.

55 5

DIGNAN: -~ what the repercussions were on him.

MR. OLESKEY: I don’t care what happens to this
witness unless it’s something which can come in because it'’s
relevant to an issue in the case. It seems to me we're going
the other way on that, number one. Number two, it’s double
hearzay.

JUDGE SMITH: All right. 1It's only really single
hearsay, but it‘s enough. However, --

BY MR. DIGNAN:

Q What did Mr. Bellamy say to you, if that was the

repercussion?

MR. OLESKEY: That's still hearsay if he's relating
something Thomas said, which appears he’'s going to.

JUDGE SMITH: Can you characterize repercussion

without characterizine the conversation between Bellamy and
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JUDGE SMITH: Yes.

MR. OLESKEY: So what I'm going to do -- I don’'t care
If Bores is there or not, until I get to April 15th, ‘87, at
that point 1’'m going to ask Mr. Bores to be sequestered until I
finish the sxamination running through the balance of -~

JUDGE SMITH: All right.

MR. OLESKEY: ~-- of ’'87. But really in the main it'’s
July.

JUDGE SMITH: The actual events at the RAC is the
thrust of your ~equestration.

MR. OLESKEY: Yes.

MR. TURK: May ! ask also the approximate time for
the sequestration, so we Know if Dr. Bores has time to check
out of the motel?

MR. OLESKEY: I can't answer that, Mr. Turk.

JUDGE SMITH: Well, he'’ll certainly have time to
check out of the motel. He certainly -~ he certainly i3
not --

MR. OLFSKEY: I also want him out while I discuss the
circumstance under which these memoranda were originated by Mr.
Turk.

JUDGE SMITH: He‘'s going to -- 1 mean, certainly he'’s
not going to be back before lunch.

MR. OLESKEY: I'm sure that's true.

JUDGE SMITH: We’]ll take our morning break. Let's

Heritage Reporting Corporation
(202) 628-4888

e R e

R R R R R RO RO,

e e e e o







L ~ o D e W N e

- e
= O

13
14
15
i6
17
i8
19
20
21
22
23
24
25

BORES, LAZARUS - CROSS 12071
JUDGE SMITH: You may proceed.

MR. OLESKEY: Mr. Flynn said he had a few questions,
and 1 said it would certainly be agreeable if he did them now.

MR. FLYNN: T have a short examination which I
believe will take no mors than five minutes so I -- and the
clock is running, yes.

CROSS-EXAMINATION

BY MR. FLYNN:

Q Dr. Bores, I want to begin by asking you a few
questions about what you understood to be the importance trat
Mr. Thomas attached to the discussion of the containment.

Now, you've testified at some length about your own :
perceptions of the importance of it. But my question to you |
is, what did you understand to be the importance that Mr.
Thomas attached to that?

And let’'s put the question in context. I'm talking
about the period of time from April through the time when the
FEMA testimony was filed in June of 1987.

MR. DIGNAN: 1 object. Calls for the witness to go
insige Mr. Thomas'’s mind, and I don’'t Know what the word
“importance" means in context, nor what statements about the
containment we ‘re talking about. The witness has testified
to =~

ME. FLYNN: I’l] rephrase the question.

MR. DIGNAN: -- a number of dissertations on L
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already, tc A number of us.

Q 1 want to move on to a somewhat different subject
now.

You've testified both this week and 1 helieve at the
session in January of this year about discussions within the
RAC about the meaning of the term "range of protective actions"
or the requirement for the range of protective actions.

My question is, when was that topic introduced into
the RAC discussions? When was the first time that it came up
in the RAC discussions?

A (Bores) I don’t believe 1 testified to it yesterday,
but I did discuss it in January.

That topic had first arisen, I think, in the January
7th and 8th meetings.

MR. OLESKEY: 1988.

THE WITNESS: (Bores) 1988, yes.

M. FLYNN:

Q Fur the sake of clarity, you understood the question
tr be asking about the interpretation of the phrase “range of
protective actions".

A (Bores) That ‘s correct.

Q At any time before the January 1988 RAC meeting, had
you had any discussions with Mr. Thomas privately on that
subject?

A (Bores) Not to my Knowledge.
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(202) 628-4888

|

R —

B e



—

Y ® N 00 v s W oW

10
11
12
13
14
15
16
17
1¢
19
20
21
22
23
24
25

RORES, LAZARUS - CROSS 12074
Q On the subject of reascnable assurance, that is to
say FEMA's reasonable assurance finding, in any of the RAC
meetings which you have attended was there a discussion about
what the role of the RAC was in relationship to FEMA's overall

reasonable assurance finding?

o (Bores) There were discussions in RAC meetings from
time to time as to the RAC'’s role versus FEMA's role in making
a finding.

Q And what was your understanding of that role?

A (Bores) Okay. My understanding --

MR. TURK: As it was expressed in the RAC meetings?

MR. FLYNN: I wi!: accept that addition to my
question, yes.

THE WITNESS: (Bores) My understanding of the RAC
role and the RAC ‘s understanding as discussed in the meetings
was fairly unanimous in that the RAC viewed itself really as a
technical advisory body to ~EMA, and it was FEMA's role to make
the reasonat le assurance finding.

BY MR. FLYNN:

Q When you say advisory, would you accept that the
context of your advice was limited to the applicability of
NUREG- 06547

MR. TURK: Well, that’'s a slightly different
question. Are you asking the advice that he expressed in the

RAC meeting?
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MR. FLYNN: The guestion is, in the context of the
discussions in the RAC which he has just referred to, would he
accept that the understanding was that the role of the RAC was
to advise on the applicability of NUREG-0654.

THE WITNESS: (Bores) I don’t think the discussions
were that specific so that one could say it was limited to that
particular understanding, or that particular understanding was
expressed.

BY MR. FLYNN:

Q I want to refer you now to Staff Exhibit 2, your
memorandum of October 15th with the attachments, and I'l] refer
you specifically to Page 71.

MR. TURK: That's 2-A, Your Honor.

BY MR, FLYNN:

Q That would be the second page of your Attachment 15.
Do you see that?

~ (Bores) I have it.

Q And I will refer you specifically to your handwritten
notation in the margin where you wrote "no" with two
exclamation points.

My question is, did you communicate your disagreement
with the statement to Mr. Thomas or anyone else at FEMA?

MR. TURK: In what time frame.
BY MR. FLYNN:

Q@ At any time after you made the notation.
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A (Bores) | did not relate this to Mr. Thomas in any
specific, that is, pointing to this document and saying, I
disagree with this.

I think in the context of what was discussed in the
subsequent RAC meetings, the context here was certainly
discussed; that is, within the confines of the RAC meeting.

Q Can you elaborate on that a l.ttle bit?

What was it that was discussed in the RAC meeting
from which Mr. Thomas would have inferred that you disagreed
with that statement?

A (Boreg) ['m not sure that he would yet Know that I'm
disagreeing with this particular statement specifically unless
you led him to the statement.

The discussions were relative to sheltering as an
opticn in general, its advisability, under what conditions, et
cetera.

In other words, from discussions in the RAC meetings,
I don’t think he could be led to this particular statement.

MR. FLYNN: Thank you.

MR. TURK: I'd note, Your Heonor, for clarification,
yesterday I had indicated that when 1 was going to be making
copies of Exhibit 2-A, that I had marked some brackKeting
notations around some words on two pages In fact, if ycu lnok
at global Page 70 and 71, there are some words which are f ramed

by brackets or uncderl!ining. That is my notation.
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The word “no" with two explanation points, as Dr.
Bores testified yesterday, is the entry he made prior to
sending the document to me.

JUDGE SMITH: Thank you,

MR. TURK: In fact, on his reading of the document.

JUNGE SMITH: It necessarily foliows that any time
there is a notation on 2-A that doesn’t appear on 2. that would
be your product?

MR. TURK: To my Knowledge, this is the only --

JUDGE SMITH: This is the only one?

MR. TURK: This is the only one, Your Honor, except

up at the -- we.l, yes, that's the only one, Your Honor.
BY MR. FLYNN:
Q In the direct examination which Mr. Turk conducted

thig morning, he asked y.u some questions about comments that
you or someone made about the deach population issue being
silly.

The question I will put to you is, was that in fact
not a fair characterization of comments made by Paul Lutz?

MR. TURK: May 1 just seek clarification?

I think the question is did Mr. Lu*z indicate that
the beach issue was 2illy.

BY MR. FLYN

Q That ‘s a little more specific than my question, but |

will ask you if you can answer the question the way it has been

Heritnge Reporting Corporation
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modified.
A rBores) And let me see if -- let me seek a further
clarification.

Are you asking me did Mr. Lutz say that this was
silly, using the word "“silly"? Or is it a characterization of
other wo''ds?

Q No, I'm not asking you to comment on whether what Mr.
Lutz sa.d was silly. I’'m asking you did he use that term.

A (Bores) Did he specifically use the term “silly"; is
that whiat you askead?

Q Yes, that'’'s my cquestion.

JUDGE SMITH: Answer it, yes,

THE WITNESS: <(PRores) Okay. I cannot -- 1 do not
Know whether he used the term "silly"™.

JUDGE SMITH: There’as a miscommunication here. His
clarification was -~ gpo ahead.

THE WITNESS: (Bores) The clarification I asked was,

did he use the term "silly"”, 18 what [ understand your question

to be.
MR. FLYNN: Maybe it would help if I put 1t in
context.
BY MR. FLYNN:
Q@ 1 would suggest to you that the substance of Mr.

Lutz’'s comments was, we Know that this has a strong

containment. WNe'rs being asked tn approach the problem as i

Heritage Reporting Corporation
(202) €28-4888




O o N O 9 & W N -

-
o

BORES, LAZARUS - CROSS 12079

it weren't there, and that's silly.

And 1'i]1 ask you -~

JUDGE SMITH: Those may not be his exact words, but
that was the essence of his comments; is that your point?

BY MR. FLYNN:

Q Yes. I'm not attempting to quote Mr. Lutz, but I'm
asking you if you would agree that that was in essence what he
said.

A (Bores) Okay. In the context -- let me start over
on this.

(Pause.)

THE WITNESS: (Bores) In the context that we were
essentially stalled where we were going in the RAC meeting in
that the RAC, majority of the RAC, if you wish, had one view.
Mr. Thomas had a second view. Both positions appearec to be
fairly fixed. Mr. Lutz made statements relative to the
containment and the containment features, that it was removed.
We still Know it's there; in essence, the conversation.

MS. WEISS: May I have a clarification, Your Honor?

Ig this the July 30th RAC meeting or the Januury 1988

RAC meeting?
THE WITNESS: (Bores) It's my recollecticn it would

be the July 30th RAC meeting.

§o in the context of we're stalled, we've looked at

( Continued on next page )

Heritage Reporting Corporation
{2027 H28-4888




g @© N O 90 & W N -

[ S T S R O T R T S R i
& W N = O Y O N O O s N = O

~n
o

BORES, LAZARUS - CROSS 12080
these issues, the sides are fixed, RAC's view, Mr. Thomas'’s
view, we Know the containment {s strong, whatever. That has
been removed from the pogition: still Know it’s there. I think
if you wani to use the context, or the characterization of what
Mr. Lutz s.'s, it’s silly to be asitting here arguing these
positions and not going anywhere. And the context is not that
the beach situation is silly.

BY MR. FLYNN:

Q Yes. I have one final subject that [ want to ask you
about. I would refer you to your letter of February 18, 1987,
to0 Mr. Thomas which has been introduced as Staff Exhibit 5, and
which we 've referred to as the Bores 1 memo.

You indicated in your testimony yesterday that that
was intended to be a discussion piece; a straw man, [ believe,
is how you put 1t.

1 ask you, does that memorandum say “draft"?

4 (Bores) It does not. It is my input to the RAC
process.

Q Is there anything in the memorandum which would
indicate to a reader that it had not been cleared by whoever
needed to clear it at the Nuclear Regulatory Commission?

MR. TURK: Your Honor, if we're going to ask that
question, I'd like to have the witness take the time 10 read
the cover page of that memorandum.

Do you have that in front of you?
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explained yesterday. an input to the RAC process, and as such
the only people who would normally have access to RAC input
would be FEMA and RAC members, and as zuch, it would be
treated, as 1 would understand, as protected under the Freedom
of Information Act.

This is conzistent with all other input that 1 have
provided to RAC in the paat.

MR. FLYNN: ! believe that’s all the questions I
have. Thank you.

JUDGE SMITH: Mr. Oleskey.

MR. OLESKEY: Thank you, Your Honor.

MR. TURK: Your Honor, 1°'d like to note that I'm
sitting directly behind Mr. Oleskey, with him in between myself
and the witness. Because of that, ['m going to have to ask MNr.
Dieskey to speak up so [ can hear him. [ can’t observe him,
but I do need to hear him well.

JUDGE SMITH: Well., h2's got the amplifying
microphone there.

MR. OLESKEY: Mr. Turk has asked if he could take our
former seat, and ! said fine, if that would be better.

MR. TURK: 1711 move during the lunch Dreak so as not
to delay things.

CROSS-EXAMINATION

BY MR. OLESKEY:

Q Gentlemen, | think we 've met at least once. I'm

Heritage Reporting Corporation
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Stove QOleskey, representing the Commonwealth of Massachusetts.

Principally, I'm going to be directing my questions
to you, Mr. Lazarus.

JUDGE SMITH: [ think maybe since you're speaking
awvay from the major parties, you'd better get the -~

MR. OLESKEY: Sure.

JUDGE SMITH: -+~ mike up close.

BY MR. OLESKEY:

il Principally, Mr. Lazarus, as ! indicated earlier, I'm
going to be directing the bulk of my questions to you. And
then at an appropriate point we 've discussed, 1'll be asking
Dr. Bores to leave the room.

May I say, if there’'s a question that 1 direct to Mr.
Lazarus which upon answering it you want to add some thing too,
Ur. Bores, as we did in the January interrogation of you and Ed
Thomas, go ahead. But 1'd like to get the answer from Mr.
Lazarus first,

Mr. Lazarus, as [ understand i1, you've been involved
in some respect or other with issues involving Seabrook and the
beach population since some time in 1985; is that accurate?

A (Lazarus) That'as correct.

Q Your first involvement, as I understood it from your
prior testimony, was August or September of 19857

A (Lazarusg) Yes, that's approximately the correct

date.
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Q And that was -- that involvement was an assignment asg
a RAC member for the NRC to FEMA Region 1 RAC, correct?

A (Lazarus) Yes. 1'm no! positive that there war an
official RAC assigrment at that time. | kKnow that [ did attend
some meetings with FEMA Region 1 starting about that time. So
it was a de facto, if nothing else, representation from the
NRC.

Q Well, was there someone else who was a more official
representative of the NRC to the RAC from the middle of 1985
forward than yourself?

A (Lazarus) No, sir, [ don’'t believe so. The section
chief and I, Mr. Harpster, attended several meetings together
guring that time frame.

Q That time frame was August - September ‘85 to June
‘867

A (Lazarus) Yes, sir, I believe that's correct.

Q So at that point for about almost a year there were

two representatives from the NRC to the FEMA Area 1 RAC?

A (Lazarus) I believe that's a fair representation.

G Yourself and Terry Harpster?

- (Lazarus) That's correct.

Q And Terry Harpster was then the section chief of wiat
section?

A (Lazarus) Fmergency Preparedness Section.

¥ And you were the senior emergency preparedness

Heritage Reporting Corporation
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wpecialist; is that right?

A fLazarua) That's correct.

@ So that you were his direct subordinate?

A (Lazarus) That's correct.

Q Is Mr. Harpster here today in the audience?
A (Lazarus) Yes, I believe he is.

Q@ Can you point him out?

A (Lazarus) He's raised his hand in the back.
G Thank you.

Now, at some point, apparently the middle of 1986,
approximately June, you no longer were the NRC representative
to the FEMA Region 1 RAC; is that right?

A (Lazarus) I'm sorry, would you repeat it, please?

G Yes.

About June of '86, you stopped being a NRC
representative to the FEMA Region ! RAC; 18 that right?

A (Lazarus) About that time 1 was promoted to the
section chief position. I'm not positive at that time whether
there was an officially designated RAC representative. I don’'t
recall any seqguence of official RAC meetings that were going on
at that time where substantive decisions were being made. So
there may have not been someone officially designated for some
period of time there

Q There were also these coordination committee meetings

that took place which you attended during this period, correct?

Heritage Reporting Corporation
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A (Laxearus) Yes, that's correct.

Q Coordination of the Seabrook planning proces:

A (Lazarus) Yes, that is correct.

Q Involving the State of New Hampshire, New Hampshire
Yankee, Massachusetts when appropriate, FEMA, those Kindas of
parties; correct?

A Lazaruvs) Yes.

Q Do 1 understand that when Mr. Harpster left the NRC,
you assumed the position he had had?

A (Lazerus) Yes, approximately one month later I was
promotec into that position.

" All right. And when did he leave the NRC?

A (Lazarus) It was some time in May of 1986, 1
believe.

Q All right. And he left to become Director of
Emergency Planning for New Hampshire Yankee, the Applicant,
correct?

A (Lazarus) That is correct.

Q But up until that time you ancd he both attended RAC
meetings of FEMA Region 1, including RAC meetings for the
Seabrook project; correct?

A (Lagarus) Yes, it is.

I would like to correct one point on that.
Approximately Apri)l of 1986, I was designated as

acting section chief for the emergency preparedness section for

Meritage Reporting Corporation
(202) 628B-4888




oy

o 2 W o~

< o =N o

10
11
12
13
14
1%
16
17
18
19
20

el

23
24
2%

BORES, LAZARUS - CROSS 12288
all issues dealing with Seabrook.

Q And how did that come to be?

A (Lazarus) That cam® t0 be because at that point Mr.
Harpster was negotiating for a position with New Hampshire
Yankee, or Public Service, New Hampshire.

Because of that negotiation, he was removed from any
responsibilities regarding emergency preparedness for Seabrook.

Q All right. So he stepped aside in April from
Seabrook responsibilities, left in May, and you assumed his
duties in June.

A (Lazarus) That's correct.

MR, TURK: Officially. The witness already indicated
he was already acting as of April.
BY MR. OLESKEY:

G Yes, you took his post officially as of June.

A (Lazarus) June.

3 But had those duties, as Mr. Turk has pointed out,
from April on.

A (Lazarus) Yes, and those are approximate dates. ['m
not positive of the exact. We're talking approximate,
approximately April; it could have been March. 1'm not
positive of the exact cates when the acting began.

Q All right. And then by June you were, whure
appropriate ! take it, dealing with him in his new capacity as

Director of Emergency Flanning at New Hampshire Yankee.

Heritage Reporting Corporation
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A (Lazarus) Yes, we did have some contac* in that
regard.
Q Now, there have been various other names used about

people, I take it, either at the NIC region or in Washington at
the headquarters, and | would like you to help me put them in
the context to make these documents and your testimony
understandable.

There ‘s beeri a reference to a Dr. Bellamy. Taking us
back to the period you were discussing, beginning with your
role in the RAC in August or September of 1985, would you tell
us what position Dr. Bellamy had and what responsibility you
rad with respect to him in that position?

B (Lazarus) Yes. DOr. Bellamy, in 1985, was the branch
chief of the branch Known as the emergency preparedners,
radiclogical protection branch, in NRC Region 1. The name has
since changed, but it's the same function.

& Well, was the hierarchy then you reporting to
Harpster, and Harpster reporting to Bellamy?

A (Lazarus) That's correct.

G All right. And does Dr. Bellamy otill have that

positiun?
A (Lazarus) Yes, he does.
Q But now you report to him directly.
) (Lazarus) Yes, that's correct.
Q All right. Then there’'s been a name of a Dr. Martin

Heritage Reporting Corporation
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1985, who Mr. Matthews was at the NRC?

A (Lazarus) Dr. Matthews was the branch chief of the

emergency preparedness branch at the NRC headquarters.
I'm sorry, Mr. Matthews.

Q So that who is it ultimately in the region who
reported to him? Mr. Martin?

A (Lazerus) There’s no direct line from the region to
Mr. Matthews.

Q In the section that you were and are in, Mr. Lazarus,
who was it who was the immediate superior in the headquarters
branch of the NRC to whom reporting was done?

MR. TURK: 1I'm sorry, what'’‘s -- you're asking in Mr.
Lazarus'’s hranch?

MR. OLESKEY: Yes.

MR. TURK: Whom at headquarters they reported to?

MR. OLESKEY: Yes.

THE WITNESS: (Lazarus) There was no direct line
reporting from our branch to headquarters.

BY MR. OLESKEY:

Q Does the regional administrator report for all the
branches in the region to someone in Washington? Is that how
it works?

B (Lazarug) That's correct.

¥} And the regional administrator at this time was Dr.

Murley; is that right?

Heritage Reporting Corpcration
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MR. TURK: *t which time?
MR. OLESKEY: Starting in August or September of

THE WITNESS: (Lazarus) Yes, that'’s correct.
BY MR. OLESKEY:

And is he still?

(Lazarus) No, he is not.

He now heads some branch of the NRC in Washington; is

that correct?

A (Lazarus) He heads the office of the NRC in
Washington.
Q All right. And who took his place as the regional

administrator in Region 17

2
Q

(Lazarus) Dr. cor Mr. William Russell.

And Region 1 of the NRC is in King of Prussia,

Pennsylvania; is that right?

A
q

in the field?

A

nermanent

A

(Lazarus) That's correct.

Is that where you and Dr. Bores work when you’'re not

(Lazarus) That's correct. .
About how many employees are there there? a
(Lazarus) Between 250 and 300 people.

And does that region have offices in the field on a
basis? |

(Lazarus) They do. There c.2 resident inspector

Heritage Reporting Corporation
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assignments at each of the power reactor facilities in NRC

Region 1.
Q But no other offices in places like Boston?
A (Lazarus) No.
Q There’s also been reference made to a Frank Congel;

do you recall that?
A (Lazarus) Ye:
Q Starting in August or September of 1985, what

position did he have at th~ NRC?

A (Lazarus) I don’t recall.

Q He was in Washington, not in the region?

A (Lazarus) Yes, that is correct.

Q Except that recently he’s worked in the region in an

acting capacity?

A (Lazarus Yes, he was temporarily assigned to the
region; just completed a three-month temporary assignment as
division director of the division of which I am a part of.

Q Other than for that temporary assigrment in the
region, Dr. %ores, can you place Mr. Congel'’s responsibilities
at headquarters NRC?

A (Bores) Well, there was a reorganization in that
time frame. So in the ‘85 time period, I’'m not really sure
what this position was.

MR. OLESKEY: Now, Your Honor, could I ask, not to

slow things down now but for clarification as we go on next

Heritagse Reporting Corporation
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. 1 MR. OLESKEY: Sure.
2 MR. TURK: And this is for headquarters and Region 17
3 MR. OLESKEY: Yes, Mr. Turk.
a4 BY MR. OLESKEY:
S Q Now there'’'s also been reference in the documents and
6 the testimony to regional counsel.
7 Do you recall that, Mr. Lazarus?
8 A (Lazarus) Yes.
o Q I take it that refers to a lawyer or lawyers who are

10 in Region 1 and serve in a legal capacity; is that right?
11 A (Lazarus) Yes, sir.
12 Q From August - September 1985 forward, was there a

13 head of that regional counse! office for NRC Region 17

A (Lazarus) Yes, sir.
15 Q And who was that person?
16 A (Lazarus) That was Mr. Jay Gutierrez.
17 Q G-U-17
18 A (Lazarus) G-U-T-T-1-E-R-R-E-Z, I believe.
19 Q Is he still there in that position?
20 A (Lazarus) Yes, he is.
21 Q And what ‘s the role of the regional counsel to Region
22 1, generally speaking?
23 MR. TURK: Objection. [ think if Mr. Oleskey wishes

24 to, he can find the NRC manual and get a description of duties

2% of each person’s office.
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1 MR. OLESKEY: Well --
2 MR. TURK: I don’t Know if the witness is coumpetent
3 to testify to Mr. Gutierrez'’s duties.
4 MR. OLESKEY: I don’t doubt that that'’'s true. And if
5 I had it and could summarize it quickly, I probably would. But
6 I'm trying to move ahead with my examination, and I’ve never
7 had the chance to talk with this gentleman before, and I'm just
8 trying to --
- MR. TURK: Yocur Honor.
10 MR. OLESKEY: Excuse me, Mr. Turk.
11 I'm just trying to lay out a framework that makes
12 sense, at least to me.
13 MR. TURPK: Your Honor, I would note that the Staff

. 14 voluntarily came forward -- well, excuse me. The Staff

15 produced Mr. Lazarus on the Applicants’s subpoena. At no time
16 has Mr. Oleskey or any of the Intervenors requested his

17 presence. So we are poing rather far afield into discovery of
i8 this gentlemen that had never been requested previously.

19 MR. OLESKEY: I didn’t put 17 attachments and a

20 memorandum --

21 JUDGE SMITH: 1Is there any, absolutely anything, no
22 matter how trivial, that when the people get in the mood that
23 you will forbear arguing about?

24 Do you Know what Mr., Gutierrez -- what's your

25 question?

Heritage Reporting Corporation
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MR. OLESKEY: Would you describe generally his duties

2 as regional counsel! in NRC Region 1.

3 JUDGE SMITH: He advises the regional administrator?
4 THE WITNESS: (Lazarus) Yes, Your Honor.

5 BY MR. OLESKEY:

6 Q And does he also advise section and division chiefs
7 from time to time with respect tr legal issues that may arise?
8 A (Lazarus) Yes, I believe that'’s an accurate

9 characterization.

10 Q And where he'’s been shown as a person receiving

11 copies on some of these documents, that'’s ba2cause they go to
12 him for his file or for review, whatever is appropriate in the
13 particular case, correct?

. 14 A (Lazarus) Yes, I believe that'’s correct.
15 Q Now, you testified on direct that in June of ’86, a
16 Mr. Schumacher became the RAC representative to FEMA Region 1;
17 is that right?
i8 A (Lazarus) yes, approximately that time frame.
19 Q Until January when Dr. Bores assumed so much of Mr.
20 Schumacher 's responsibilities as involved the Seabrook FEMA
21 Region 1 RAC; is that right?
A A (Lazarus) Yes, sir.
<3 Q All right. And Schumacher reported to you from June
24 of '86 until he left, I take it, in October of 1987.

25 A (lLazarus) Yes, sir, that'’s correct.

Heritage FReporting Corporation
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Q Now why was it that Dr. Bores was assigned in place
of Mr. Schumacher in early 1987 to FEMA Region 1 only for the
Seabrook RAC?

A (Lazarus) Because of Dr. Bores'’'s extensive history
going back with prior issues and his extensive ~xperience in
the area of emergency preparedness.

Q All right. Now, there was testimony on direct that
Dr. Bores, even though he didn’t report to you normally, would
brief you in connection with RAC meetings that he attended for

the Seabrook RAC; do you recall that?

A (Lazarus) Yes.
Q And were those briefings in writing on any occasion?
A (Lazarus) No, not generally. 1 don’t remember any

of them being in writing.

Q So he would come back from a RAC meeting concerning
Seabrook and tell you what went on?

A (Lazarus) Yes, sir.

Q And -- I'm sorry, did you want to add something?

(Witnesses confer.)

THE WITNESS: <(Lazarus) Yes, Dr. Bores has indicated
as indicated in the record, that I pretty much received carbon
copies of the correspondence between him and the RAC.

BY MR. OLESKEY:

Q@ All right, but you didn’t ask him for regular memos

summarizing what went on?

Heritage Reporting Corporation
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A (Lazarus) No, sir.

Q From September of ’85 on, what'’'s your first
recollection of a RAC meeting or a coordination committee
meeting for Seabrook involving this beach population which as
been the subject of your testimony on direct?

A (Lazarus) I don’t recall a specific date or a time.
1 remember one or two meetings in FEMA Region 1 during that
time period. I don'’t recall whether they were full RAC
meetings. 1 can remember discussing the issues surrounding the
beach population.

And the coordination meetings at that time I believe
wore being held monthly; meeting with the State of New
Hampshire, State of Massachusetts Civil Defense, and the
Applicant to discuss the submisczizn wr plans and the schedule
for review of plans.

Q There's been a lot of testimony about a memorandum
that Ed Thomas sent out to the RAC at the end of December 1985,
and that document ’'s in evidence.

Do you recall what I’'m talking about?

A (Lazarus) Yes, sir.

Q Did that document come to your attention --

A (Lazarus’; Yes, it did.

Q == {in January ’'867

A (Lazarus) Yes, it did.

Q All right. So you understood that FEMA Region 1,

Heritage Reporting Corporation
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. 1 through its chair, Mr. Thomas, was askKing the NRC for certain
2 assistance as well as other RAC members in dealing with this
3 beach population issue?
4 A (Lazarus) Yes, he was asking the NRC RAC member for
e that input.
i o Q Did the region have a position in January 1986,
i 7 whether or not the existing New Hampshire RERP made adequate
| 8 provision to protect the beach population?
: > MR. TURK: Cculd I hear the gquestion one more time,
| 10 please?
11 BY MR. OLESKEY:
12 Q Did the NRC region have a position in January of

13 1986, whether the existing New Hampshire RERP provided adequate
. 14 protection for the beach population at Seabrook?

15 A (Lazarus) No, sir, I don’'t believe a position had

16 been developed at that time.

17 Q All right. Do you recall the first time that the

1 region, whether ‘s not in connection with the RAC process,

19 developed a po: ition about the adequacy of the New Hampshire

20 RERP to prot-ct the beach population?

21 A (L wzarus) It was in February 1987, with the

22 submissior of Dr. Bores’'s memo to Ed Thomas in response to his

23 December '85 request , 1 believe.

24 2 Dr. Bores --

25 JUDGE SMITH: Wait a minutes. He wants to consult.
. Heritage Reporting Corporation
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MR. OLESKEY: I thought he wanted to say something.
But either way, it’s fine with me.
(Witnesses confer.)
MR. TURK: If Mr. Oleskey doesn’t mind, perhaps Dr.
Bores could take the microphone for a minute.
MR. OLESKEY: 1I've already said I didn’t mind, but
let’s let him handle it his own way for the moment.
THE WITNESS: (Lazarus) Just a clarification. As
was previously pointed out by Dr. Bores, that submission i
February of 1987 was really his position as a RAC member and
not a NRC or NRC Region 1 position.
BY MR. OLESKEY:

Q So you’'d like to correct the testimony you just gave
that that was the first time that the region had a position on
the adequacy of the plan; is that right?

A (Lazarus) That's correct. That was Dr. Bores'’s
position on the adequacy of the plan.

Q All right. Then I take it that it wasn’t until some
time after February of 1986 that the region first had a
position on the adequacy of the plan to protect the beach
population; is that your testimony?

MR. TURK: Your Honor, if we might since Dr. Bores is
the RAC member and is most familiar with the issue, why don’t
we just ask him to relate the answer?

MR, OLESKEY: Well, T'm interested in what Mr.

Heritage Reporting Corporation
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Lazarus says. I’m going to get, as I've indicated repeatedly,
to Dr. Eores in a separate examination that'’s still to come.

BY MR. OLESKEY:

Q I think I said 1986. 1 apologize.

Is it your testimony that there was no NRC regional
position on the adequacy of the New Hampshire pian to protect
the beach population until some time after February of 19877

A (Lazarus) Yes, and I’m not positive to date there is
a NRC Region 1 position on the adequecy of the beach population
issue.

Q Although you've remained, I t ke it, among those in
the region who were involved with considering the NRC's
position about the New Hampshire plan generally, including the
beaches; correct?

A (Lazarus) Dr. Bores is the official RAC
representative for FEMA Region 1. I have attended meetings
with him, but his position to the regional assistance committee
is the official position.

Q All right. So whatever Dr. Bores says about the NRC
position on the beach population is something that you'd
accept.

A (Lazarus) I believe that I have indicated that I
personal ly have accepted that position.

Q All right. But you don’t, as you sit here, Xnow that

the region today has a position on the adequacy of the New

Heritage Reporting Corporation
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Hampshire plan for the beach popilation?

MR. TURK: Objection; asked and answered.

JUDGE SMITH: I think that ‘s correct.

MR. OLESKEY: Okay. Sometimes on cross-exandination
you give way to the impulse to emphasize, and it may have
happened to me here, Judge. Let me continue.

MR. DIGNAN: Your Honor, if we're going to pursue
this line, could we have a foundation question asked as to
whether it is customery for NRC regions as regions to take
positions of this nature?

JUDGE SMITH: 1 was just going to ask, are you making
a studied difference between region and division and NRC?

MR. OLESKEY: I’'m -- the guestions -- we'’re dealinyg
with the position of the region.

JUDGE SMITH: The region.

MR. OLESKEY: As opposed to the entire organization
which would include the headquarters.

JUDGE SMITHM: All right, and that’'s a studied -- is
there a reason for you picking -- happen to be picking that
unit of organization?

MR. OLESKEY: Yes. The great bulk, almost all of the
testimony that‘s been given on direct for a day and a half has
dealt with the activities of these two gentlemen who were at
the region.

JUDGE SMITH: 1It's because they‘'re at the region

Heritage Reporting Corporation
(202) 62E-4888



o o ~N 00 G b W N e

= N T =
& W N = O

[
O

BORES, LAZARUS - CROSS 12106
MR. OLESKEY: Yes.

JUDGE SMITH: Okay.

MR. TURK: Your Honor, let’s --

MR. DIGNAN: Could we have the foundation question
put as to whether it'’‘s the custom of a NRC region &s a regicn
to take a position in matters of this nature.

JUDGE SMITH: Well. I de think it would be helpful if
we did have some feeling as to what the position process is.

It could be developed by you or anybody.

MR. OLESKEY:- 1’1l be happy to do that, Judge.

BY MR. OLESKEY:

Q Mr. Lazarus, do you feel competent to answer the
questions I’'m going to ask you now about how positions are
developed by your organization as between the region where you
are and headquarters in Washington?

MR. TURK: 1 don’'t understand that. Your Honor.
there’'s a pending -~

MR. DIGNAN: I object to that.

MR. TURK: There's a pencuing question. Mr. Dignan
asked for a clarification as to whether tne witnesses Know if
there is a customary practice of the region to adopt a
position. If we get that established, maybe that will help Mr.
Oleskey 's examination.

JUDGE SMITH: Well, I interceded here. Let'’'s go

straight to it. Let’s find out what the process is for

Heritage Reporting Corporation
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arriving at an NRC position, be it one in the RAC, or be it on
in hearings, or be it one or both, or be it one to decide not
to take a position or whatever. We need some help on it,
unless you have a particular reason for objection, Mr. Turk. 1
mean, is it --

MR. TURK: Well, I don’t want the record to reflect
something that'’s inaccurate, Your Honor, and T think ---

JUDGE SMITH: Exactly.

MR. TURK: And I think the foundation question, the
clarification would be ug:ful to all of us.

JUDGE SMITH: And that being what?

MR. DIGNAN: Whether it is the custom and practice
for NRC regions as regions to take positions on what is given
to the RAC.

JUDGE SMITH: And that certainly would be subsumed by
my request that it be developed.

bR. DIGNAN: Yes, it was.

JUDGE SMITH: Yes.

MR. DIGNAN: And the next question that the
interrogator gave was hardly designed to develop that.

MR. OLESKEY: My question --

MR. DIGNAN: It was an either/cr; pick one and no --

JUDGE SMITH: All right. [ think he's trying to
develop it, and certainly the witnesses kKnow now what we want.

MR. OLESKEY: My question was whether Mr. Lazarus

Heritage Reporting Corporation
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felt competent to handle that line. If now, I was going to
turn to Dr. Bores; that'’s all.

MR. TURK: Well, Your Honor, the question was did Mr.
Lazarus feel competent to answer the questions that Mr. Oleskey
is about to ask. 11 don’t think any of us Know what the
question is until it is asked.

MR. OLESKZXIY: And we talked about --

MR. TURK: I think a foundation i= entirely proper.

MR. OLESKEY: Shall I continue, Judge?

JUDGE SMITH: Yes, please,

BY MR. OLESKEY:

Q I'm going to ask you some questions, Mr. Lazarus,
about policy development at the NRC.

Are you and I clear on that, at least?

A (Lazarus) Yes,

Q All right. If you don't feel comfortable, but Dr.
Bores is, we'll let him take a turn, okKay?

o (Lazarus) I understand.

(] Thank you.

Now is it customary for an NRC region to develop a
position that goes to a regional RAC without what I guess you
all have referred to as concurrence by headquarters of the NRC?

MR. TURK: Well, there's an improper element to that
gquestion. Mr. Oleskey's cuestion asks is 1t customary for the

region to submit a position. We haven’t established that a

Heritage Reporting Corporation
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region does submit a position.

HETERESSTTTRL TERSSRRNRT IR RN Te .y
[

2 I think it’'s an important point, and it'’s going to |
3 come up later in argument, I think. I would like to have the E
- record clear before we get it missed. i
5 JUDGE SMITH: Well, I’m how about sharing with the |
6 Board the importance of the pcint, at least how -- ;
7 MR. DIGNAN: The importance of the point to me is the
8 way the question was put. He'’s never asked the question that ;
: 9 I've been asking him three times to ask, which is does an NRC |
10 region customarily develop such a position. f
11 Instead, he hits him with a question that goes, is it |
12 customary to develop such a position without concurrence of the ?
13 NRC, and that assumes a position. I want to find out if they |
. 14 even take positions on this. :
15 JUDGE SMITH: That's right. We’ll find that out. '
16 We're going to find that out. é
17 MR. DIGNAN: Well, we're not going to do it if

|
18 counsel won’t put the direct question. |
1 - JUDGE SMITH: All right, we're going to find that |
|
i

20 out. If we don‘t do anything else today, we're going to find

21 that out.

22 (Laughter.)

|
23 MR. OLESKEY: Let me -~ |
24 MR. DIGNAN: How long do you want to drag it out, Mr.

2% Oleskey? :

I Heritage Reporting Corporation
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MR. OLESKEY: I think I -- I'm not going to respond
to these interjections, Judge. I'm going to continue with my
questioning if I may.
MR. DIGNAN: %&'.l, the objections, I assume, will be
sustained.
MR. OLESKEY: 1If you want me -~
JUDGE SMITH: All right, don’t pull Mr. Oleskey down
from the high road. Let him --
MR. OLESKEY: Took me long enough to get here.
JUDGE SMITH: Yes.
MR. OLESKEY: Let me continue on.
BY MR. OLESKEY:
Q Mr. Lazarus, would you feel more comfortable with a
more genera! type of question and if so -~
MR. DIGNAN: I object. I don't
MR. TURK: 1 object, Your Honor. I don’t feel that
the witness is uncomfortable.
MR. DIGNAN: 1 beseech the Board -- 1 beseech the
Board -~

(Simultaneous conversation.)

JUDGE SMITH: Gentlemen, you are interfering with Mr.

Oleskey 's cross-examination. He is trying his best, in my
view, to meet your concerns.
MR. DIGNAN: Well, then, I beseech the Board to put

the question which I have articulated three times and which 1

Heritage Reporting Corporstion
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understood the Chair to say the Chair wanted the answer to.

JUDGE SMITH: We want the answer to, but we don’t
want you to manage Mr. Oleskey’'s cross-examination. He will
get the answer.

MR. DIGNAN: I’m not trying to manage. I’'m just
~hjecting, Your Honor.

JUDGE SMITH: All right. Objection overruled. But,
however, you can raise the point if we don’t make progress.

Now only one person can easily come up with a
organization that is going to lead to the answer and it is Mr.
Oleskey 's position. He's up at the counsel table now.

MR. OLESKEY: Thank you, Judge.

JUDGE SMITH: If he does not develop it, it will be
developed.

BY MR. OLESKEY:

Q Let me try it in a more general sense, Mr. Lazarus.

Tell us, in your experience now covering almost three
years since the fall of ’'8%, what you Know about the
development of the position by the NRC, whether at the region
or with involvement or concurrence with headquarters in
Washington, that’'s going to be given to a regional RAC like
FEMA Region 1 as a position coming from the NRC.

Do you understand that question? It’s a general
question that lets you be expansive and tell us wha' you

understand about that process.

Heritage Reporting Corporation
(202) €28B-4888



~N 60 O & W N

L @

10
11
12

BORES, LAZARUS - CROSS 12112

A (Lazarus) The positions developed are developed by
a regional assistance committee representative to the RAC.
That person‘s position is his position based on his own
technical expertise. It does not represent, necessarily
represent the views of anyone else in the regional office.

Positions presented to the RAC are for the RAC
discussion and resolution. The idea being that the regional
assistance committee will develop the answers to the necessary
qu*stions they need through the collegial process of the people
who are represented from the various agencies.

Q And *hat is, in your experience, always the way the
process works with respect to the development of a position by
the AAC that includes input from the NRC?

A (Lazarus) It has been my experience that that has
always been the case up to the point of the review of the
positions that NRC Region 1 RAC representatives submitted for
‘he July 30th regional assistance committee meeting.

Q Are you saying that the involvement of the NRC in
Washington in the review of Dr. Bores'’'s RAC submittal of
February ‘87 was a unique event, in your experience with this
RAC process and -~

MR. TURK: Objection.

MR. OLESKEY: May I please finish?

BY MR. OLESKEY:

(¥} And the NRC, Mr. Lazarus?

Heritage Reporting Corporation
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MR. TURK: Objection. The witness testified to the
submission for the July RAC meeting. Mr. Oleskey'’'s question
referred to the February memorandum.

BY MR. OLESKEY:

Q Weren’'t you talking about the involvement of the
Washington headquarters in reviewing Dr. Bores's memo to the
RAC after it went in February, but before it was withdrawn and
filed again in June?

Wasn’‘t that what you were talking about, sir?

MR. TURK: Judge --

MR. OLESKEY: Please, let him answer.

THE WITNESS: (Lazarus) What I was referring to was
the position that was submitted, the revised RAC position from
NRC Region 1 representative that was submitted for the July
30th RAC meeting.

BY MR, OLESKEY:

Q Well, it was actuaily submitted on June 4th, or

mailed on June 4th, correct?

A (Lazarus) Yes, I believe that's correct.

Q And you were copied on it, right?

A (Lazarus) Yes.

Q And what you're saying is that never before in your

experience in the region had Washington been involved in a
position that the regional RAC representative took with the

Region 1 RAC, whether for Seabrook or any other, correct?

Heritage Reporting Corporation
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A (Lazarus) Not unless that person decided that he
needed additional technical expertise or i1nput to answer some

questions in his mind.
Q All right. But in terms of a position that had been

approved in Washington as distinguished from technical advice
given to the regional RAC representative, this is the only
instance you are familiar with; that is your testimony.

A (Lazarus) I'm not sure that this position was
approved in Washington as you indicated.

Q All right.

A (Lazarus) I believe that it was reviewed and
discussed in Washington with Dr. Bores.

Q All right. In any event, this is the only time that
the regional representative had his position paper gone over by
headquarters personnel in Washington, and ther tnld to go ahead
and file it, in your experience; correct?

A (Lazarus) Yes, sir.

Q Now when that happened as of June 4, 1987, was it

your understanding that the NRC as an entity had then taken a

position on the adequacy of the New Hampshire plan to protect

the heach population?

A (Lazarus) No, sir, it was not.

Q That still did not represent an NRC position on the
adeguacy of the plun on that issue; is that

A {Lazarus) No, sir

Heritage Reporting Corporation
(202) 628-4R8H




.
|

P o N 0 O &6 WO e

s
o

11
12
13

15
16
17
18
19
20
21
22

24
25

BORES, LAZARUS - CROSS 12115

Q It did not.

A (Lazarus) I don‘t believe that it did, sir.

Q And I think you said earlier that you do not Know to
this day if the agency has a position on the adequacy of the
plan for the beach population?

A (Lazarus) Yes, sir, I did indicate that.

Q All right.

A (Lazarus) Correction. You asked about the NRC
region taking a position on that, and that'’s the only Knowledge
that I have, and that’'s what I was referring to.

Q Well, I'm asking you if the NRC, given this review in
Washington that took place some time last spring of Dr. Bores'’s
paper before it went back to the RAC on June 4th, to your
understanding now has taken a position that the plan is
adequate to protect the beach population.

MR. DIGNAN: I'm going to object. 1I'm not trying to
start a fight here. My problem is this.

Mr. Oleskey has now asked a ultimate question of
whether the NRC as an agency has taken a position that the plan
is adequate.

NRC cannot have a final position on the plan being
adequate until this Board speaks. I mean this is the problem
I'm having with this. If hs wants to say NRC staff
headquarters or something, 1’11l be happy. But just saying the

NRC forgets that the ultimate decision lies in the first

Heritage Reporting Corporation
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BY MR. OLESKEY:

Q Is it your testimony that the NRC staff, even
today -- strike that. Do you Know if the NRC staff, even
today, has a position with respect to the adequacy of the New
Hampshire plan to protect the beach population?

A (Lazarus) No, I do not Know.

Q Okay. Now, I'd like to ask you some questions about
specific meetings that you went to, to try to understund the
evolution of FEMA's position as it played back against the
activities at NRC, Region 1 that you and Dr. Bores have
testified to.

Do you recall a Seabrook Emergency Planning Zone
Coordination Committee meeting in January of 19867

A (Lazarus) No, I don’t recall it specifically.

Q I'm going to show you an agenda for such a meeting
and see if it refreshes your recollection?

(Pause)
BY MR. DLESKEY:

Q I've put in front of you an agenda for a Seabrook EPZ
Coordination Commi{ttee meeting of January 21, ’'8€, which has on
the right hand side & list that appears to be a list of people
who were there, that includes your name under NRC-Bill Lazarus;
does this document refresh your recollection about a meeting of
the Coordination Committee on January 21, ’'867 A time when you

were the RAC representative for NRC, Region 17
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A (Lezarus) Well, there were several such meetings, I
don't recall this specific meeting.
Q All right. Do you recall -- you don’t recall the

agenda either?

A (Lazarus) No, sir, I don‘t.
Q Dr. Bores?
A (Bores) 1 was not there.

MR. OLESKEY: Okay. Let'’s mark that for
identification, Your Honor, since the witness can’t --
THE WITNESS: (Bores) Since I didn‘t use the
microphone --
MR. OLESKEY: -~ further identify it.
THE WITNESS: (Bores) -- let me just indicate to
make sure it’s on the record, I was not there.
MR. OLESKEY: I think that would be Mass. AG Exhibit
22 for identification, Your Honor.
(The document referred to was
marked for identification as
Mass. AG Exhibit 22.)
BY MR. OLESKEY:

Q Mr. Lazarus, there i3 about a 14 month period from
December ‘85 to February ‘87 spanning the date from Mr.
Thomas 's request of the RAC for assistance in developing the
beach population position to the date that Dr. Bores sent in

hig first memo in the middie of February; correct?

Heritage Reporting Corporation
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A (Lazarus) That'’s correct.

Q And what Mr. Thomas had asked in this attachment to
the memorancdum by Dr. Bores that'’s in -- that'’s Attachment 1 in
evidence, was for assistance from the RAC to give technical
assistance to the State of New Hampshire in planning; correct?

MR. TURK: Your Honor, may I -- I’'d like to note one
thing, the Board may recall, as I'm sure Mr. Oleskey does, that
my direct examination yesterday was almost exclusively with Dr.
Bores except with respect to certain meetings which Mr.
Lazarus ‘s memos indicates that he had attended.

This ig not cross of anything that I've examined the
witness on, and I don’t see that it relates to anything in the
documents, in Mr. Lazarus'’'s memorandum of October 15th, 1987.
And I think it’'s -- if we're gning to get a productive and
useful record the questions really should be directed to the
person who has -- who had been examined on direct with respect
to these matters

MR. OLFSKEY: Well, I don’t want to waste time. As I
understood it, both witnesses were offered and both were asked
a series of questions. I'm trying to get through Mr. Lazarus
g0 he can go home, and I can focus on Dr. Bores. I did this at
Mr. Turk'’'s request.

1'm very happy to start with Dr. Bores and go right

on through.

MR. TURK: That's not --

Heritage Reporting Corporation
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MR. OLESKEY: Mr. Lazarus can come back. But having
accommodated myself to repeated requsst to change the form of
examinaticn -~

JUDGE SMITH: That ‘s not the point. The point is, do
you object to having the person best able to answer these
questions answering them?

MR. OLESKEY: I don’t Know whether that'’'s the case
with respect to this line until I ask some more.

JUDGE SMITH: But -- you Know, you're not -~ this is
not a sequestered examination; try to get the best answer --

MR. OLESKEY: Correct.

JUDGE SMITH: -- the background answer. S0, do you
object to having the best person -- putting the question tc the
panel and the best person capable of answering it, answer it?

MR. OLESKEY: No, I don’t. If it turns out to be Dr.
Bores, 1 think that 1'1) probably go by that and finish Lazarus
and come back and handle it in his examination.

JUDGE SMITH: Okay. Or you could just allow Dr.
Bores to answer then and there and save the time, you kKnow, and
have -~

MR. OLESKEY: All right. I just don‘t want to be
accused later of having held over Mr. Lazarus into Tuesday, I
was trying to get him through. But I understand wvhat you're
saying.

THE WITNESS: (Lazarus) Are we clear to go ahead and

Heritage Reporting Corporation
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address the question, Your Honor?

JULGE SMITH: Yes.

TAE WITNESS: (Lazarus) I -- as I understand your
int2rrogatory regards the delay, the 14 month delay in
respording to the December 31st, 1985 memorandum?

BY MR. OLEZKEY:

& The question was, ] believe it was actually the
pending question, you understood that Mr. Thomas had asked RAC
members tu provide assistance 1n the beach population which
could be used to give technical advice to the State of New
Hampshire; is that fair to say?

A (Lazarus) I'm sorry, is this in reference to the

December 31st memorandum?

Q Yes.
- (lLLazarus) No. My understanding of that memorandum
was -- well, let me take a second and review it --

MR. OLESKEY: Judge, I should have said one more
thing in our colloguy, thiis is the period when Mr. Lazarus is
the RAC representative through June of ‘86, so I think in fact
he is the most appropriate person to be asked avout meetings of
the RAC and the development of the position by the NRC at the
Region to the RAC. But after June he goes out and he isn’t. 1
shiould have made that clear, I'm sorry.

THE WITNESS: <(Lazarus) Yes, I believe that’s an

sccurate characterization, for technical assistance to the

Heritage Reporting Corporation
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BY MR. OLESKEY:
Q -~ just understands your answer, he wanted tie .ind

of tning that happened in June of 877
MR, TURK: Objection. I don’t -- Your Honor --

JUDGE SMITH: Don’t answer.

Go ahead with your objection.

MR. TURK: The obje.tion goes to the witness'’s
understanding of what that June document represented, and also,
as to whether that was something in Mr. Thomas's mind as to
what Mr. Thomas was looking for. I don’t think we have proper

foundation.
MR. OLESKEY: Well, he was dealing with Thomas. He

had to act on what Thomas was asking him for. He used the term
“NRC position." I’m trying to understan. v¢hat that was. And I
went to June ‘87 which is the only thing that he’'s testified
to, as I've understood it, that constitutes some Kind of NRC
position, and asked if that was in effect what he understood
Thomas was asking for. I don’t think that'’s very argumentative
or confusing.

MR. DIGNAN: I think, Your Honor --

MR. TURK: I think what we zenerally get is Mr.
Oleskey 's characterization of the June paper as an NRC

position.
JUDGE SMITH: Well, that'’'s what I thought you were

going to object to, but it didn't come out.

Heritage Reporting Covporation
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MR. TURK: No.

JUDGE SMITH: And so that'’'s why 1 got confused.

MR. DIGNAN: That's what I‘'m objecting to.

JUDGE SMITH: So you don’t, therefore, you agree or
disagree with the characterization of that June "paper" as an
NRC pomition?

THE WITNESS: (Lazarus) No, sir, I do not agree with
that characterization as an NRC position.

BY MR. OLESKEY:

W Well, it was a document that went to the RAC from Dr.

Boreg that had been reviewed extensively at the Region;

correct?
A (Lazarus) 1'm sorry.
Q It had been reviewed extensively at the -- at NRC,

Region 1; correct?

A (Lazarus) We're to the June

Q Yes.

A (Lazarus) May I let Dr. Bores address that?
Q All right.

JUDGE SMITH: It‘s his memo.
THE WITNESS: (Becres) I'm not sure [°‘d characterize
the revisw at the Region as being extensive.
BY MR, OLESKEY:
Q Well, wouia it be fair to say that everybody at the

Region who was in the chain of command to look at a document

Heritage Repcrting Corporation
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2%

that had become controversial and important looked at it, that

is, your supervisors?
A (Bores) My supervisors had certainly looked at it
Q And said, go ahead, Bob, file it in substance; isn
that right?
A (Bores) Let me say that, beyond the Region -- the

whole reason we got back into reviewing this was, as I had

't

indicated yesteiday, the staff in headquarters was developing

responses to contentions. And in that favor, they wanted to

gsee wnat my input had been to the RAC, so that their responses

to contentions, if they agreed with my input, could parallel
you know, my --

Q Sure.

A (Bores) -- my response. And so that it was not
necessarily a regional position. It was brought, you Know,
the staff at headquarters to take a look, and it was from th
pasis that it had received, you Know, the intensive review,
necessarily from the Region.

Q The people in Washington who had to litigate this
case wanted to make sure that you weren’t telling the RAC
something that was radically different from what they were
going to litigate -~

MR. TURK: Objection.
BY MR. OLESKEY:

Q -« that was your understanding?

Heritage Reporting Corporation
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MR. TURK:

BY MR. OLESKEY:

Qbjection.

Q Correct?
MR. OLESKEY: That's all.
JUDGE SMITH: Overruled.
THE WITNESS: (Bores) 1It's my understanding that the

staff wanted to develop the consistent position.

MR. OLESKEY: Sure.
THE WITNESS: (Bores) Correct.
BY MR. OLESKEY:
Q Very reasonable thing for an agency to do, isn’t 117
A responsible thing, too?
A (Boreg) Absolutely.

Q All right. And so, after the revision of your
memorandum which went on in April or May had been lookKed at in
the region by your superiors and by people in Washington
including the Office of General Counsel, you were told to go
ahead and file it; isn’t that right?

- (Bores) Yes.

Q All right.

Now, Mr. Lazarus, the pending questicn to you before
the diversion was, when Mr. Thomas asked you, back in December
or January ‘85-'8& as the RAC representative for the NRC, to
give him an NRC position, what did you -- on the beach
population, what did you understand he meant?

Heritage Reporting Corporation
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A (Lazarus) That he wanted more than the RAC
representative’s position on the issue.

Q Did you have a discussion with him about what it
would take from the NRC, going to the RAC and thus to FEMA, to
satisfy Mr. Thomas and his agency for what you're calling an
NR™ position?

A (Lazarus) ['m sorry, I don’'t understand the
question.

Q Did you understand what it was, how many hoops had to
be jumped in the NRC, how many approvals had to be gotten, what
Kind of concurrence there had to be for FEMA to be satisfied
that they had an NRC staff position?

. (Lazarus) No, I didn’t understand what would have to

be done to do that, at the time.

Q But you Knew he was asking for it?

A (Lazarus) Yes, I dig.

Q And you were the RAC representative?
A (Lazasrus) Yes.

Q So it was important for you to understand to
discharge your duties, what it was that Thomas, at the sister
agency, needed to have this RAC process go forward; right?

A (Lazarus) Yes.

Q@ So did you ask him what he meant?

A (Lazarus) | understood what he meant.
&

Well, what was 117

Heritage Reporting Corporation
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MR. TURK: Your Honor =--

THE WITNESS: (Lazarus) He wanted an NRC position.

MR. TURK: -- we've had that twice aiready. Asked
and answered, argumentative.

MR. OLESKEY: No, we haven’'t had the answer to this
question.

MR. TURK: Twice.

JUDGE SMITH: Well, if he did it escaped me. So -~

MR. TURK: Mr. Oleskey doesn’t need to go on the
of fensive with these witnessez. He can ask his question and
get his answer.

JUDGE SMITH: He's not being on the offensive. 1

b 1

don’t rse it that way. As far as cain see, we still have
unresolved, if there was an understanding of what Mr. Thomas
wanted by way of NRC dependability, I think is what was the
objective. Mr. Thomas was apparently trying to get an NRC
position, is the best way to state it, that would be dependable
be it by the RAC member or whatever.

I think if it’s important, and I don’t Know why it's
important, but if it is important and no one is disputing that;
then the questions are very logical

l'm learning something here, too, about how the NRC
moves into these matters,

MR. OLESKEY: 1'd be happy to ask that question,

Judge.
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BY MR. OLESKEY:

Q Can you tel] us how you responded to this reguest
from Mr. Thomas for the RAC and his agency for an NRC position
on the beach population?

A (Lazarus) Yes. I indicated that I would contact
those responsible in my -~egion and at NRC hee.j.arters to
discLss the issue with them.

Q And did you have any further discussion with him, at
that time or ever, about what he meant by an NRC position?

A (Lazarug) No, sir, I don’'t believe I <did.

Q Did you discuss this with your superiors in the

A (Lazarus) Yes.

Q With whom?

- (Lazarus) I'm sure at least with Dr. Bellamy end
possibly Tim Martin at the same time or around that time.

Q Well, in January of '86& Mr. Harpster was there, so he
would have been --
(Lazarus) Yes.
-- your immediate superior?
(Lazarus) Yes.

So you would have discussed it with those people?

> 2 > B >

(l.azarus) Yes, sir.
Q@ And out of that discussion were you given any

instruc’' ‘ons or advice about what to tell Mr. Thomas and the
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RAC about what the MRC would do to develop a position for the
RAC in order that New Hampshire would have tec! ical advice on
the beach population protection?

A (Lazarus) No, sir, I don’t recall any specific
guidance. The principal guidance that [ received came from our
headquarters’s contacts.

Q All right. What guidance did your headquarters'’s
contacts give you in connection with carrying out this
responsibility as the RAC representative for the NRC?

A (Lazarus) The -- I don’t recall the specific words
or guidance, but the bottom line was that they wished it to be
developed through the RAC and not as an NRC position.

Q When was this, approximately, if --

kS (Bores) Can I have just a moment, please?

Q Yes, please.

(Witnesses conferring)

THE WITNESS: (Lazarus) It was just -- we're
speaking just in amplification of what I explained as I was
attempting to get at that time an NRC position, either to FEMA,
Region 1 or from NRC headquarters to FEMA headquarters on the
issue. There was a resistance at our headguarters to do that,
and their position was that it should go through the RAC
representative to the RAC and be wcrked out at that point,
which is eventually what transpired at the end of that 14 month

period.
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BY MR. OLESKEY:

Q This is in January or so of ‘877

A (Lazarus) Yes, sir.

Q Of 86, excuse me.

A (Lazarusg) It would have been in that quarter of the
year, January, February, March time frame that these
discussions tooK place.

Q All right. So you were trying to get either a

regional position to give the RAC or a position that Washington

approved?
A (Lazarus) Yes, sir.
Q And Washington told you that, for whatever reason,

neither & rezgional or a Washingtor, position would be given to
the RAC, only tne position of the RAC representative?

A (Lazarus) Yes, sir. They were explaining that that
was the appropriate method to resolve the issues.

Q All right.

JUDGE SMITH: Let me interpose here. Was it also
your understanding that the position of the RAC representative
should express -- should be within the bounds of established
NRC policy?

THE WITNESS: (Lazarus) Principally through the --
yes, Your Honor, through the planning guicance published in
NUREG-0654.

(Witnesases conferring)
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A (Lazarus) It would have been some time in the
spring of 1986,

Q Okay. What did -- was that at a RAC meeting that you
told him that?

A (Lazarus) I don’t recall, sir.

Q Okay. What did he say, if anything, when you told
him what the response was to the request for an NRC position?

A (Lazarus) He still indicated that he needed some
sort of guidance from the NRC, that he thought the guidance
that he had was insufficient.

W All right. And what did you do as a result of that
further conversation?

A (Lazarus) At that point [ don’'t recall doing
anything further. We --

Q Well, what ig it now, April, May of '867

A (Lazarus) Yes, sir, | guess that's the approximate
date,

G All right. And the plan review process is going on,
New Hampshire is sitting there wanting technical advice from
the RAC as you undersgtood it; correct?

B (Lazarus) Yes, sir. There were other things going
on that had stopped or slowed down this, because curing that
period of time we also had the full-scale Seabrook exercise and
the onsite sppraisal issues were being pursued. So Il don’'t

recal]l any series of meetings at that time that were being held

Heritage Reporting Corporation
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to further review of the plans.

Q@ No series of RAC meetings?

A (Lazarus) Yes, sir.

Q But you understood that there was this continuing
request that Mr. Thomas was making to the NRC through you as
the RAC representative, please give us some technical advice
that we can use in the RAC to teli New Hampshire how to improve
the plan to protect the beach population?

MR. TURK: Objection to the characterization. I
don’t hear that it's continuing -- we had indication of one
conversation with Mr. Thomas, 1 don’‘t think that establishes a
continuing repeated line of requests.

MR. OLESKEY: There's the memo on December 31; then
there are the convergsations in early '86; and now there's a
conversation April or May, that'’'s three, to me that's a
continuing request.

JUDGE SMITH: Well, we don’'t need anymore
clarification, I'm sure *he witnesses won't be confused.

THE WITNESS: (Lazarus) Sir, could you repeat the
gquestion.

BY MR. OLESKEY:

Q Yes. You underatood that there was still an
outstanding request from the RAC chairman to the NRC for
technicel advice that would ultimately flow through New

Hampshire, that would help it improve the plan in respect! 1o
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the beach population?
MR. TURK: Objection. So far we Know about Mr.

Thomas 's request. We don’t Know that ithe State of New
Hampshire had & similar request or that thia request of Mr.
Thomas 's was prompted by New Hampshire.

JUDGE SMITH: 1 though* we Knew that.

MR. TURK: I don’t, Your Honor.

JUDGE SMITH: 1 thought 1 heard that there was before
the RAC a request for technical assistance on it.

MR. TURK: [t hasn’t been established that this was
the issue with respect to which New Hampshire had asked for
technical assistance.

MR. OLESKEY: Mr. Lazarus --

MR. TURK: That’'s -~

JUDGE SMITH: Okay.

BY NR. OLESKEY:

Q Mr. Lazaius, didn’t you and | agres, after 1 referred
you to Attachment 1 here which is Mr. Thomas's December 31, '85
memo, that what was going on before and after that point in the
RAC was an effort to develop technical assistance and advice
for New Hampshire through the RAC on the issue of protecting
the beach population at Seabrook?

A (Lazarus) If ] may read a sentence from the memo I
think it will help to clerify it. In the second paragraph on

the first page -- is there a global -~ I don’t have the

Heritage Reporting Corporation
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global --
W Six,
A (Lezarus) -- it's -- sentence one, first page.

MR. TURK: Gleocbal 6.

THE WITNESS: (Lazarus) Global page 6. "At the
earliest posgible time in the RAC review process 1 proposed
that we focus in on the beach population to determine if
special technical assistance from the PAC may be needed to
assist state and local government refine their plans to protect
this group. "

So it'’'s a request to determine whether or not
technical assistance is needed.

BY MR. OLESKEY:

Q All right. And you Knew New Hampshire was in a
process, that's still continuing to this day, of revising the
New Hampshire RERP?

A (Lazarus) Yes, sir.

Q@ And the RAC in its technical assistance phase, and
its issue identificaticn work is part of that process that has
to do with an evoiving plan; correct?

A (Lazarus) Yes, sir.

Q All right. So you k.sw -- strike that. And you
knew, as it has been testified on direct, that Mr. Thomas and
FEMA didn’t have specialized technical expertise about nuclear

powerplants, or releases following accigents, or risk

Heritage Reporting Corporation
(202) €628-4888










—

13
14
15
6
17
18
19

N
-

"o
[

23

25

BORES, LAZARUS - CROSS 12139

panel ‘s credibility on those points.

But {f it's not going to take long to go through it,
it probably might be faster and easier just to litigate it
rather than to worry about a stipulation. But I just don’t see
it leading any place.

MR. FLYNN: Your Honor, [ think you had suggested
that there was another item that you were going to suggest and
consider or was it just the one?

JUDGE SMITH: Just the one.

MR. TURK: Your Honor, I have two problems with that.
And 1 recall testimony from Dr. Bores that there were two
conversations: one before he submitted his February memo, which
he indicated that he was developing something with the NRC
staff -- ] don’t recall the exact words, he's characterized it
to me properly as thesy could cut it off, chop it off, something
like that. And that was before the February memo was
submitted.

And then again in May when he indicated to Mr. Thomas
that, their discussions with headquarters and they had problems

with certain portions =~nd they were leaning -- headquarters was

leaning towards recommending that the containment, and the
plant-specific features be taken out. l

I thiak, to me it’s clear that, during that period, 1
believe on the first occasion and certainly on the second

occasion it should have reasonably been clear to Mr. Thomas
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JUDGE SMITH: Yes.

MR. OLESKEY: +«~ reason to believe -- reasonably
believed it was to FEMA's finding. And Thomas i{s saying that
in his judgment it was; and apparently, my colleagues are
saying, they don’'t think that he understood it correctly
because the NRC didn’t see {t that way.

MR. DIGNAN: That's ~~

MR. OLESKEY: Well, I don’t view the credibility

¢ © N ¢ O B W N =

issue then quite the way they do.

P
o

MR. DIGNAN: Well, that's the point. But what -- my

—
-

position of credibility is fairly summed up in a motion I filed

P
Y

with the Board and [ said it this way: FEMA's lead witness

-
L7

described the, quote, "withdrawn, " unquote, information as

—
-

being information, quote, “"which we,” and I think it‘’s fair to

1% say that refers to RAC, “which we had relied upon very, very

16 heavily, " unguote, TRR-11-3114, in reaching the previous and

17 favorable to Applicants’s position in the beach shelter issue.
18 He further described it g8, guote, "A chunk that we
19 had used to reach a collegial result in the RAC,"™ ungquote, that
20 was at 3115.

21 Then he went on and 1 go on to say, he described that
22 information as, in easence, the containment visit.

23 Arcd my point is that the Bores memo reveals that in
24 April 15th, according to Dr. Bores. he fully explained to the
25 entire RAC the containment was not critical to the NRC
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candor question it gets very difficult, Your Honor, because
everybody is trying *~ protect their position. I really think
we'll go faster if Mr. Oleskey proceeds on what he wantg to do.

JUUGE SMITH: " was only suggesting that no
inferences be drawn, that's all, but let's move on, it’'s not
feasible.

MR. OLESKEY: While we'’re on this topic I1'd like to
suggest the possibility of a different Kind of stipulaticn, but
also on candor. Jt's a followup to what Joe Flynn raised
yestercday afternoon at 5:00.

I think that we should consider the possibility of,
in essence, stipulating out whether or not there was a vote on
July 30th as a candor question affecting Thomas. Because
otherwise I'm in a position. and [ believe my colleagues among
the Intervenors are, we're going to ask you either for limited
discovery of the RAC members and the other FEMA members at the
July 30 meeting or to bring them in herc, because we believe
from what Mr. Flynn has represented, from what Mr. Thomas
previcusly testified that, at best, from the NRC, Applicant,
position there was confusion about what happened, and at worse
from their side, there was no vote as anybody would understand
it I think that ‘s beginning to come out here, too, in the
careful testimony of these gentlemen.

1 think we should take that severable, discrete lssue

out and not !et anybody draw any inferences against' any witness
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as to whether or not there was a vote.

MR. TURK: Your Honor ~-

MR. OLESKEY: You've got all the testimony about
disagreements and discussions --

MR. DIGNAN: 1‘'ve got two for stipulation, and you’'ll
rever get it out of me, Mr. Oleskey, so draw your subpoenas.

MR. TURK: I can do one thing, I can stipulate there
was no vote, but I do not include in that there was not polling
or show of hands requested and obtained. I’'m ready to say that
there was no formal vote, but I won't go further.

JUDGE SMITH: Well, I don't think that would satisfy.

MR. OLESKEY: Not unless they ‘re goling to tell me
that they're not going to ask for any findings that flow from
the distinction between whatever it was, poll or vote, that
these gentlemean believe --

MR. DIGNAN: It {8, so there can be no mistake on
this, Mr. Oleskey, it is my position that Mr. Thomas stated
there was no show of hands, [t is this witness'’'s -~ theae
witnesses 's testimony under ocath there was a show of hands.

JUDGE SMITH: We're not going to get to that.

MR. DIGNAN: And 1 intend to make all use [ can out
of that distinction

JUDGE SMITH: All right. One last shot, we have to
continually remind ourselves or try to remind ourselves why

we're hearing this. You know, what -- how is 1t goling to plvg
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been able to follow all the way to the very end, what -- where
do we come out at the bottom line that, yes or no, the -- as to

the sheltering issue there is reasonable assurance. How do we
factor NRC's ineptness or dereliction of duty or whatever it
is, if that be the case, how do we factor that in?

MR. OLESKEY: I would say, if you conclude that they
didn’t arrive at a well reasoned and sound position that stands
on its own two feet on the merits, when you’'ve lookKed at it on

the merits and as it was developed, then you would reject the

position.
JUDGE SMITH: Their position?
MR. OLESKEY: Yes.,
JUDGE SMITH: They don’t have any; that'’s the :
problem. |
MR. DIGNAN: That'’‘s the point. You're either going
to beat --

JUDGE SMITH: Maybe ycu can stipulate that.

MS. WEISS: I think, if I may., beyond that, our
position ig that FEMA and the NRC at this time are essentially
standing together.

JUDGE SMITH: All right.

MS. WEISS: That FEMA has become a mouthpiece rfor the |
NRC. That'’'s what -- |

JUDGE SMITH: You just give me any Kind of factual ,

situation that you can reasonably or unreasonably infer from |
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the evidence and please tell us how we can use it in the
ultimate decision we have to make?

MS. WEISS: Let me just run through what I see. The
position of the Intervenors on the merits of this caue is, if
not precisely very close to what FEMA’s position was in June
and September, that's the position “hat our witnesses have
taken.

And we also intend to subpoena Mr. Thomas, and
through Mr. Thomas to additionally develop that that was a
reasonable position.

JUDGE SMITH: Okay.

MS. WEISS: Now, on the other side we have the
current FEMA/NRC position. I don’t thinkK there’s any -~ 1
think they 're cone and the same. I don‘t think FEMA has anymore
independence, and I think that when you hear the testimony of
FEMA they 're going to corroborate that.

JUDGE SMITH: OKkay. And then let'’s say that you fust
trounce them and you destroy anything that any element of
pelief from the FEMA ‘s regulatory rebuttable presumption.

MS. WEISS: Then I think we'rz entitled to win the
case on the merits.

(Simultaneous conversation)

MS. WEISS: Wait a minute, can I finish please.

MR. DIGNAN: You're forgetting, I put testimony on,

Ms. Weiss.

Heritage Reporting Corporation
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1 MS. WEISS: Please -- can I finish, please.
2 MR. TURK: As long as we're talking about --
3 MS. WEISS: Can I finish, please,.

4 JUDGE SMITH: Let her finish.

5 MR. DIGNAN: No.

) MS. WEISS: There are two issues --

~

(Laughter)

a8 MS. WEISS: Thank you. You said, yes?

9 MR. DIGNAN: No.

10 MS. WEISS: Oh, you said, yes.

11 MR. DIGNAN: You'’‘re asking me.

12 MS. WEISS: One is the merits; and two, which can’'t
13 be separated is credibility. It can’t be separated from the

14 merits.

15 Now, we're going to --

16 JUDGE SMITH: But please give me your best case and
17 then let me plug it into the, why.

18 MR. OLESKEY: The best case 1 think would be that you

19 discredit the evidence from the two agencies because of the way

20 it was developed.

21 JUDGE SMITH: All right.

22 MR. OLESKEY: And the evidence that'’'s left is the

23 Applicants’s evidence and our'’s

24 JUDGE SMITH: Right. Exactly. And we decide

25 MR. OLESKEY: That'’s right. We're willing to have
Heritage Reporting Corporation
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: . 1 MR. BACKUS: Wait a minute. There’s one other thing
E 2 we think is very important that has not been addressed and that
| 3 is, we think we are entitled to a FEMA position in this

4 proceeding.

o JUDGE SMITH: A FEMA rebuttable presumption.

(5] MR, BACKUS: Yes. It can go as part of this

7 proceeding. But one of the issues here --

8 JUDGE SMITH: 1If yo1 insist upon that argument, then

9 there will never be any possibility of a stipulation. I was
10 assuming that the state of the record as now, you would be
11 willing to forsake for the Intervenors a FEMA rebuttable
12 presumption, but use the reasonableness of their first
13 presumption to shoot down the present presumption.
. 14 MR. BACKUS: DBut for LAPL I'll say, that deoesn’t do
15 it. We think, as part of the citizens FEMA is supposed to
16 represent here, we are entitled to have them present in this
17 proceeding findings and determinations arrived at properly with
i8 consideration of proper factors, which will be a subject we’ll

19 all be addressing.

20 JUDGE SMITH: Let'’s say that you're correct --
21 MR. BACKUS: And we think that we don’t have that
| 22 ncw.
23 JUDGE SMITH: And let'’s say that you‘re correct, do

24 you think that you can revive the previous position and elevate

25 it to that stature, so that it survives a rebuttable -- any

Heritage Reporting Corporation
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MR. TURK: Are you asking for a stipulation?

MS. WEISS: No.

MR. BACKUS: No, of course not.

MR. OLESKEY: The Board was trying to have us all
articulate where we ‘re heading I think which is -~

JUDGE SMITH: That's right.

MR. OLESKEY: -- the reasonable thing to do,

JUDGE SMITH: Because even to this very moment, given
your very best case, and I don’t think Mr. Backus’s
expectations are at all reasonable. I might say that.

You Know, just think what a project you have in mind
here to take FEMA testimony which has not even been offered,
and again let me select words that are not studied words, and
rehabilitate it to the point where it is a rebuttable
presumption which rebuttable presumption survives all the other
evidence which ig hard for any rebuttable presumption to do no
matter how well arrived at. See, that'’s --

MR. BACKUS: I’'m saying -- I'm saying two things.
I’'m saying, one, we have to have a right to try and do that,
and it may be in the Board'’s view a difficult task. We have a
right to try and do that.

And I'm saying, number two, that if the firat FEMA
position is out for whatever reason, and the second FEMA
position is out, as you said in the telephone conference we're

not zero, we're not even at that point.
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MR. BACKUS: -~ a defensible position.

JUDGE SMITH: Nobody has explained to the Board how
we can use it, how we can use it in our decision, and 1 would
like to hear it.

We’ll let Ms. Weiss speak now.

MS. WEISS: You know, what I fully expect and what I
think has been the purport of an awful lot of the questioning
over the past few days is proposed findings from behind me,
saying that the previous FEMA position, which is essentially
the same as ours, is compl!etely unreasonable.

And why? Because every member of the RAC disagreed
with it wher Ed Thomas took it.

JUDGE SMITH: I think it'’'s altogether possible ~--

MR. BACKUS: That is not my position.

JUDGE SMITH: -~ we may make no findings in the
previous FEMA position.

MS. WEISS: Well, it seems to me that --

JUDGE SMITH: As such.

MS. WEISS: I fully expect to see an argument that
that's a completely unreasonable position because all the
members of the RAC, or most of the members of the RAC disagreed
with it, and Ed Thomas was the lone holdout. That was a
completely unreasonable position.

And from my point of view -~

MR. BACKUS: That is not my position.

Heritage Reporting Corporation
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MS. WEISS: ~-- I think that’'s why it’s important to,
you Know --
JUDGE SMITH: But you agree, Ms. ¥Weiss --
MS. WEISS: ~-- I don’t think that'’'s an accurate

representation of what happened, and I think we are entitled to

develop that.

JUDGE SMITH: Okay. And 1 think I’'m getting closer

to understanding your position than Mr. Backus's.

1 do recognize there is some value in reviving the

previous FEMA position to show its reascnableness to undercut

the present FEMA position too.
MS. WEISS: And to support ours.
JUDGE SMITH: And 1o support yours.
That ’s where I think you migh?% not go.

right, I’l]l give that to you.

R R I Y R R R R R R R R R R R R O RO RO, R R R R R R R RN R RRR..,

But,

all

Let's see, you mean that would be cumulative to

yours.

MS. WEISS: Exactly.

JUDGE SMITH: But you don’t really realistically

expect to get a rebuttable presumption out of that
MS. WEISS: Well, I think Mr. BacKus has

interesting legal argument that I haven't --

fOr ==

an

JUDGE SMITH: Well, I'm not going to ask you to --

MS. WEISS: -~ but that ‘s not central to

not central to what I'm saying.
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goes to relevancy questions which will come up throughout the
hearing.

I have not taken the position that -- the position
that Mr. Thomas held and continues to hold and which FEMA
originally took is unreasonable because of the way the RAC
divided.

What 1 have been arguing over and over again is that
the issue .. credibility is entirely separate from the question
of whether the position is reasonable or not. I have tried to
present the case, and my evidence will be structured in order
to show that what happened was the interpretation of what the
appropriate standard to apply was changed and --

JUDGE SMITH: Well, I want to put you at your ease.
This discussion doesn’t in any way reflect that we don’t
understand what you're saying or agree with what you'’re saying.
And there is also a recognition that FEMA ha. a big stake in
this, and this argument that we just had postulated facts and
conclusions and things like that just for the purpose of
figuring out potential relevancy. And nobody said anything,
including the Board, which in any way suggests the state of the
record, the state of the evidentiary record. We're only
postulating the possibility of stipulating out an issue and
wondering what the true relevance is to the evidence that we're
receiving today, and we have to postulate different things to

do it.
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We 're not talking about the merits. We're not even
commenting upon the merits of FEMA’s position.

MR. FLYNN: 1 appreciate that.

JUDGE SMITH: So you should not feel any obligation
to defend FEMA's position at this time.

MR. FLYNN: That'’‘s not what I'm trying to do. What
I'm trying to suggest is that the whole guestion of who is more
credible, who is more trustworthy is something that has
consumed enormous amounts of time and printed space in the
record, and it doesn’t get to the real issue, which is has FEMA
applied the right standard and have we applied it correctly.

MR. DIGNAN: Your Honor -

JUDGE SMITH: That is an issue, right.

MR. DIGNAN: ~- if this might be of assistance to the
Board and for following up on Mr. Flynn.

I would submit to the Board that we should think
through as to whether this has to go on -- why the issue of
credibility of this one individual is still elive in the case.
He was presented as the sole FEMA witneos as a matter of policy
with the prefiled testimony.

JUDGE SMITH: Now, wait a minute. I would prefer
that right now you not do anything more -~-

MR. DIGNAN: I'm not going to do anything more --

JUDGE SMITH: -~ on the merits of the case -~
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