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attempts to discover the nature of their best-efforts response pursuant to
the Board's rulings of February 29 and April 8, 1988, y Supplement at 2,
33-37.  LILCC states that Intervenors: 1) urilaterally endea the
cepositiors of two key witnesses (Malpin and Axelrod) on State and County
best-efforts response; &/ (2) obstructed LILCO questioning of Halpin and
Axelrod with repeated objections by counse! and unresporsive answers by
the two witnesses; (3) preemptorily ended the depositions of
Messrs, Petione, Roberts, Papile, Czech, and Bararski without LILCO's
consent; (&) defied the Bcard Order compelling the deposition of the
Suffolk County Commissicner ¢f Health Services and Director of Emergency
Preparedress; and (5) cbjected to virtually all of LILCO's written inters
rogatories., 1d, at 3-4, 6-33, For the reasons set forth below, the Staff

supports LILCO's motfon. 2/

1/ Confirmatory Memorandum and Crder (Ruling on LILCO's Motions for
Summary Pisposition of Contentions 1, 2, 4, 5, 6, 7, €, and 10, and
Bcard Cuidance on Issues for Litigation, February 28, 1988 (February
29 Order); Merorandum (Extension of Board's Ruling and Opinion on
LILCO Summary Disposition Motions of Legal Authority (Realism)
Cortentions and Guidance to Parties on New Rule 10 C.F.R,
§ 50.47(c)(1)), LBP-8E-9, 27 KRC __ (Apri) &, 1988) ("“Apri) B8
Memorandum" ),

2/ During the Prehearing Conference held May 10, 1988, the Board granted
LILCO's motion to corpel further depositiors of these two witnesses
and ruled that the information concerning civil defense plans and
erergency plans for nuclear facilities other than Shoreham were
reievant, Tr, 19380-82,

3/ The Staff often does rot take & position in discovery disputes
between Applicant end Intervenors, however, the discovery LILCC seeks
to compel is consistent with the Board's cuidelines for litigation
concerning the nature and timeliress of the nonparticipating

vernments best efforts response der the realism rule, 10 C.F.K,
A7(e)(1). See February 29 Order at 4; April 8 Memorandum
at 1€ - 24,
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11. DISCUSSION

Because the Staff has elready filed its resporse in support of
LILCO's request for dismissal of Intervenors' contentions, the Staff
limits this response to the new ratters raised by LILCO's Supplement,
namely whether the interrogatory responses and depocition events further
support LILCO's reouest for dismissal, or alternatively, provide 2 basis
for @ motion to compe) agains*® "ntervencrs.

Under 10 C.F.R. & 2.707, an intervenor ﬁay be dismissed from a
proceeding for its failure to comply with discovery orders. E.g.,
Northern States Power Co. (Tyrone Energy Park, Unit 1), LBP-77.37, § MRC

1298 (1877); Offshore Power Systems (Marufacturing License for Floating

Nuclear Power Plants), LEP-75-67, 2 NRC ¥13 (1978). Similarly, the
refusal of & party to make its witnesses availeble for prehearing
examinations is an abandonment of the right to present such witnesses’
testimery at hearing. Shoreham, LBP.-82-115, 16 NRC 1023, 1835 (1982),

The Commissior's guidance regarding sarctions in NRC proceedings is

found in ite Statement ¢f Policy on Conduct of Licensing Proceedings,

CLI-B1-8, 13 NRC 452, 454 (1981), which states ir relevant part:

Fairress to all  dnvolved in NRC's adgudicatory
procedures requires that every participert fulfill the
obligations imposed by an¢ in accordance with appliceble law
and Commission regulations , . . When a participant fails te
meet its obligations, & board should consicder the imposition
of sanctions against the offending party. A spectrum of
sarctions from minor to severe is available to the boards to
assist ir the management of proceedings. For example, the
boards could warn the offending party that such conduct will
not be tolerated in the future, refuse to consider a filirg
by the offending party, dery *he right to cross-exemine or
present evidence, dismiss one or more of the party's
contentions, impose appropriate samcticns on counsel for a
party, or, in severe cases, dismiss the party from the
proceeding. Ir selecting » sanction, boards should consider
the relative importance of the urnet obligation, fits
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potertial for harm to other parties or the orderly corduct of
the proceeding, whether f{ts occurrence s an f{solated
incident or & part of a pattern of behavior, the importance
of the safety or enviorrmental concerns raised by the party,
and all of the circumstances. Boards should attempt to
tatlor sanctions to mitigate the harm caused by the failure
of a party to fulfill 1ts cbligations and bring about
improved future compliance. At an early sti.e in the
preceeding, & board should make all perties awere of the
Commissicn's policies in this regard.

The Appeal Board has urgec that the sanction of adismissal be reserved
for the most severe finstances of where & party has failed to meet its
obligations. Commonwealth Edison Co, (Byror Nuclear Power Station,
Units 1 and 2), ALAB-678, 15 NRC 1400, 1416 (1982). The Appea) Board has

further explaineda that pursuant to the principles in CLI-81-8, boards
should evaluate an offending party's conduct in terms of three questions:
(1) whot obligations were inposed by board orders; (/) did the offending
party fail to meet ary of its ob)igations; anc (3) if so, what sanction is
appropriste., Id. at 1411,

Intervenors' refusal tc reveal the nature of the State and Courty's
projected response to a radiglegical emergency at Sherehem, or even the
resources aveilatle for, and the timing cof, such response, warrants
dismissal under the tests outlined in CLI-81-8 and Byron. The niture of
Intervencrs' best-efforts response is the central dssue in the upcoming
realism hearing and Intervenors were specifically directed to make ar
affirmative showing as to their projected emergency respense efforts,
February 25 Order at 2-4, The withholding of such information is contrary
to the obligations ¢f a party under the Commission's realism rule and
threatens the orderly conduct of the proceeding since Intervenors’' failure

to disclose the rature and timing of their best-efforts resporse stifles
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the Board's inquiry under the realism rule. Intervenors' repeated
assertions that they are legally barred from pursuing emergency planning
for Shoreham and that operation of Shoreham is “speculative,” or a County
or State emergency response is “speculative” since no Shoreham-specific
plar exists, are all part of & pattern of behavior to withhold facts
pertinent tc the inquiry under the realism rule. y Tt can hardly be
doubted that the State and County know the resources they would apply in
the event of a radiolegical emergency, and the nature other emergency
plans for nonradiologice] events.

While Intervenors' activities may be prompted by aggressive attempts
to pronote their contentiors and general concerns regarding the
feasibility and adequacy of emergency plerning for Shoreham, the
circumstances of this proceeding warrant the severe sanction of dismissal,
Intervenors' obstructionist discovery tactics, their faflure to offer an
affirmative showing regarding State and County responses to ar
radiological emergency at Shoreham, their ¢isregard of Board disccvery and
evidentiary rulings, combined with the default prcvisions cerntained in the
Board's February 29 Order (at 4), taken together, warrant dismissa) of
Interverors' contentions,

Shculd *he Board determine that Interverors' acticns do not warrant

dismissal, the Staff supports LILCO's motion to compel discovery,

4/ For example, despite the perdency of this realism proceedirg since
the issuance of CLI-R6-13 in July 19E€, Intervemors once urged this
Board to exterd the discovery period because “"the Governments had not
yet decided upon or designated anry witnesses on the reelism fssues,
or decided whether witnesses will be designated."  Governments'
Motion for Extension of Time to Respond to Realism Discovery
Pequests, ard lo Extend Discovery Schedule, April 6, 198E, at 5§,



Pyrsuant to 10 C.F.R, § 2,740(f), motions to compel discovery must set
forth the nature of the request or questions contained in interrogatories,
the responses or objectiors of the party upon whom the request was served,
and provide arguments in suprrrt of the motion, Under this regulation, 2

presiding officer is to treat evasive or incomplete arswers or responses

as a feilure to answer or respond, E.g., Mouston Light & Power Co. (South
Texas Project, Units 1 and 2), LBP-79-.5, 9 NRC 193, 194.95 (1979).
LILCO's motion to compe) comports with the requirements of section
2.740(f) ancd iy amply supported by exerpts from deposition: and
fnterrogatory responses, Thus, the requested motion to compel depositions

and interrogatory responses should be granted,

111, CONCLUSION
For the reascns stated above, the Staff supports Applicant's renewed
motion fur cismissal eand Applicart's alternative motion to compel
discovery.
Respectfully submitted,
Counsel for N°C Staff

Dated 2t Pockville, Maryland
this 13th day of May, 1986
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