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INTERVENOR MOTION TO PERMIT RESPONSE
TQ APPLICANTS' REPLY FINDINGS

NOW COME the Intervenors (Massachusetts Attorney
General, NECNP, Town of Hampton and SAPL) and respectfully
request leave to be permitted to file a response to the
Applicants' Reply to Proposed Findings of Fact and Conclusions
of Law of Other Parties on Shelter Contentions dated Augus%: 231,
1988.

Applicants, by a pleading dated August 2], 1988, f:lad a
Reply te Proposed Findings of Fact and Cenclusions of Law cf
Ocvher Parties on Shelter Contentions. Although Intervenors
recognize that the rules do not provide a right to reply to
Applicants' reply findings, Applicants' reply findings are so
replete with inaccuracies and mischaraccerizations of the
record, as set forth below in Inctervenors' Reply, that, in the
interest of fairness, this Board should grant Intervenors'

motion to file the reply set forth below.



REPLY TO PART I: INTERVENORS' UNWARRANTED
USE _OF THOMAS POSITION AND TESTIMONY

Part I of this Reply deals with the testimony of Edward

A. Thomas, and starts from the premise that what it describes

as "the previous Thomas positionl/ <hould not be considered

by the Board "because no witness adopted that position or
attempted to defend it on cross-examination.”
This is misleading, if not flatly untrue. 1In fact, Mr.
Thomas did adopt the pre-filed testimony of September 11, and
the facts on which it was based, and would have defended it on
cross-examination, had either of the pro-licensing parties,
Applicants or staff, chosen to cross-examine him,
Mr. Thomas testified: (p. 13551)
Judge Smith: Mr. Thomas, when you sent this
[FEMA's former position] down there [to
Washington] did you believe it?

The Witness: (Thomas) Yes.

Mr. Dignan: Does he still believe it, that's
the questica.

Judye Smith: Welil, that's another matter.

Mr. Dignan: Well, Your Honor, if you're takina
for the truth of the mittery contained, the
witness must testify .e be.ieves it.

1/ Actually, the "previous Thomas position" (that the New
Hampshire emergenrcy plans fundimentally did not pass muster
because of the problems of the beach population) was the
previous official FEMA position, as all witnesses recognized,
(Trans. 3147, (Thomas), 12846 (McLoughlin), 14010 (Cumming),
12843-44, 12867 (Krimm).



Judge Smith: Well, that's right. You cover r*at
on cross-examination., In the meantime i.'s
accepted for the fact that on June the 3rd this
was his judgment as to what the testimony should
have been.

In short, contrary to the assertions in Applicants' Reply of
August 31lst, there was a witness who adopted the facts as set
forth in the FEMA Statement of Position on June 4, which became
the FEMA Pre-filed Testimony of September 11, and that witness

= “ever cross-examined.z/ In other words, in an effort to
get this Board to ignore the testimony of Mr. Thomas, the
Applicants have either flatly chosen to contradict the record,
or have attempted to mislead, in suggesting that only witnesses
#ho aprpear with the official approved FEMA stamp on their
testimony can be credited. Applicants state that what they
call the prior Thomas position, actually the prior FEMA
position, was only admitted for a limited purpose, citing a
ruling at Trans. 12862. However, at the time of this offer,
the witnesses were dMcLoughlin, Krimm and Peterscn, who did

&7 In additicn, the other FEMA witness s who Jdid Lestify with
the official FEMA stamp of approval on their testimony, Krimm,
McLoughlin, Petatvson, and “uaming, al) agreed that they had no
reason to jyuarrel with the facts set fortn in “he FEMA
Statement of Pcsition and Pre-filed Testimony of June 4 and
September 11, 1987, respeclive'y (Trans. 12873-76
(McLoughlin). 12677 (Krimm), 12878 (Petevson, McLoughlin,
Krimm) ). Certain of the FEMA witnesses did quibble as to
wnether the statements were entirely accurate, insofar as they
dealt with the estimated 2 percent of the beach population that
was transit-dependent and, as to Cumming, with the statement
that the wood frame structures without basements would offer
less protective dose protection than normal winterized housing.
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not originally sponsor the pre-filed tes! mony. Later, on June
14, when Thomas, the original sponsoring witness, was under
oath, he affirmed his belief in the truth of the facts in this
document, and the Board accordingly made the ruling referred to
above, which serves to eliminate any limitation on the use of
the prior FEMA positon of June 4 and Septme»er 11, 1987 for
3/

THOMAS CREDIBILITY
In addition to attempting to get this Board to ignore

evidentiary purposes.

not merely the entire former FEMA position, but the salient and
undisputed facts that underlie that position, the Applicants
"Reply" unleashes yet another attack on the credibility of Mr.
Thomas. This attack is both unwarranted and unfounded.

The Intervenors would respond, as follows:

A. As to the claim that the FEMA pre-filed Testimony
of September was misleading in that it implied that there was
RAC concu.rence on FEMA position on the beach population: Mr.
Thomas has explained tha: "2 was directed by FEMA'® attorney,
Mr. K., Joseph Flynn, to uelete from the draft testimony (Mass.
AG 50) tex* that explained the relationship of the RAC review

o the beach population. Ir the September 11, 1987 filing,

3/ In addition, the former FEMA position was admitted as
Attachment 7 to the Goble testimony, at Pgst Tr. 10962,



Thomas had wanted the agency to explain how it had gotten to
where it was on the beach population, to what extent the RAC
was being relied on and that there was disagreement with NRC,
There was not time to do that. (Trans. at 13608) Mr. Thomas
did make it clear in his testimony that the colleygial process
of review mentioned in the pre-filed testimony, although it

included the RAC, did not consist solely of the RAC. (Trans.

3104)
Q. Okay, so the RAC is only part of the
collegial?
A. (Thomas) That is also correct.

Finally, Thomas testified, without contradiction, that
although there was not time to eanrand the pre-filed testimony on
the beach population by the September 11 filing deadline, he
believed that the necessary explanation could be provided on
direct examination, He said:

And I was involved with Mr. Flynn in
creating that document, and we just, in
terms of getting the testimony
pre-filed, we weren't able to get it
Jone by the time cf the pre-filed date,
and sc we were holding that [the status
of the RAC review of the beach issue)
for use on direct testimony when the
beach panel was put on . . . I thought
it was very, very important for the
agency to explain hnw it had gotten to
where it was, and how much we were
relying on the RAC, and how nuch we
weren't relying on the RAC, and that
there was a disagreement with the NRC,
and to really just lay it out on one
sheet of paper,



And it was decided that, yes, it was a
great idea. We just didn't have time
to do it at that point, and we'd handle

it on the direct examination portion
(Trans. 13608) (Emphasis added)

B. As _to Thomas' disavowal of "technical expertise"
as affecting Thomas' credibility. Applicants state that Thomas
corteded he lacked technical expertise on nuclear power and
that "he depended on the technical expertise of Lhe RAC members

but he ignored their expertis: on the beach shelter
issue." (Applicants' Reply, p.4)

Actually, Thomas did acknowledge he lacked expertise on
nuclear risk issues, but this is precisely why he was willing
to let his judgment on plan adequacy at the April 15, 1987 RAC
meeting be affected by the assertions about containment
strength in Bores 1 (Staff Exhibit 5). He did not concede that
the other RAC members had expertise on the beach issue, hut
rather he believed that he. and institutionally FEMA, had
relevant expertise on that issue.

As to RAC expeirtise, Thomas testified:

Q. Is it-.could you describe for ne, and
{ &m not trying to reztrict your
#nSwer in any way, a&s to what deqree
is particular expertise given weight
in the RAC which, as I understand it,
18 a group of people from different
w'sciplines and different Jepartmencr

ot government if  fairly
characterized it?




A. (Thomas) In terms of reaching a
consensus, certainly we are going to
listen very, very closely, for example
if the representative of the United
States Department of Transportation
who is employed by the U.S. Coast
Guard were to make a particular point
about boating safety, I think, in
reality, it would be listened to very,
very closely, and possibly even be
considered conciusive. (Tran. 3105-06)

D. As _to the significance of the Seabrook
containment. Applicants in their Reply make the argument that
Thomas' assertion that he, and other RAC members, were
influenced by the reference to containment strength in Bores 1
(Staff Exhibit S) is not credible. However, the vast
preponderance of the evidence in this case indicates that the
Bores technical paper known as Bores 1 (Staff Exhibit S), that
was furnished to the RAC for the April 15, 1987 meeting, was
inceed a very important factor in the deliberations of the RAC
members on the adequacy of the New Hampshire plans,

See2. [or exanple, the Flynn letter to NRC Attorney Reis,
doted May I 1987, (Mess. AG Exhibit 30), stating in part:

On the other hand, Dr. Bores, who se¢rves as
NRC's RAC Ragp:esentative for tha 3eabrook
Station, has provided information that
resolved many of the RAC's reservations
about the safety of the beach population., A
particularly importan: part of this
information is that the probahilistic risk
assessmei'ts for the Seabrook Station justify
an assumption that it is highly unlikely
that there will ever be an accident at the
plant involving a serious release of
radiation within one half hour of the onset
of the emergyency condition.
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issue of a vote or poll at the July 30th RAC meeting.

At Trans. 13601, Judge Smith stated as follows:

Genrtlemen, the Board has listened to this
testimony and I recommended to my colleagues
that we have just heard enough about the
vote matter. My recommenldation has been
based upon, golly, more than three decades
2f trial experience in which totally honest
people have unbelievably diametric versions
ot the same events, we don't think that it
is worthwhile inquiring any further into

it., It is not going to play a large role in
our decision. It is taking too much time.
It is causing anguish of people that is not
deserved because of the facts, and we don't
want to hear any more. That's our ruling.
The record is closed on it,.

For the Applicants tc again attack Mr. Thomas'
credibility on the basis of this vote issue, after these
comments from the Board, is to say the least, brazen and
unwarranted.

F. As tQ rs.sonable assurance. Applicants' Reply
sujyests that Thomas "disagreed with the NRC on the meaning of
'reasonable assurance'." This appears to be correc%, but it
hardly goes to Thomas' credibility. Rather, it goes to che
underlying fundamental issue in tais case, and that is whether
the "reusonable assurance” and "adeguuscy’ standards of 10 CFR
§50.37(2) and 44 CFR §350.5(b) do indeed have substantive
content, o7 only req .re plans that are complete, and meet the

checklist requirement of NUREG-06%54 and 50.47(b).






In short, Mr. Thomas relied on the FEMA REP-3 report tor
his conclusion that Seabrook was a special case, not only
becaur. of the caption of the description of Seabrook on page
10, but in the recommendations and text in that FEMA REP-3
pertaining to Seabrook, which suggested unique protective
measures.

REPLY TO PART 1I1:

PARTICULAR INTERVENORS PROPOSED FINDINGS
WHICH DQ NOT STATE THE EVIDENCE CORRECTLY

Part II of Applicants' reply findings is directed at
“"Particular Intervenor Findings which do not state the evidence
correctly.” Applicants' own reply disputing Intervenors'
findings is replete with distortions of the evidence, and in
many instances has no support at all in the record.
Intervenors respond herein only to the more egregious of
Applicants' reply findings.

MASS AGC PROPOSED FINDINGS

10.1.7 Throughout the testimony the justification
given by the State ¢f New Hampshire for not relying on a
sheltering tesponse for the transient beach population f{except
“in limited circumstances”) is that it believes evacuation is
the option which provides "maximum dose ssvings" against the
biggest problem." E.qg., Tians. 10413-414; See also FEMA
Testimony at 14256. All the decision making in the NHRERP is
premised on this assumption., Thus the issue does become

whether evacuation is indeed the option which provides maximum

eile







did agree that warning times for such accidents were in the

range of one to two hours.

10.1.25-26 Although Mass AG does nol necesgarily
dispute that it may be difficult to reliably predict the time
to release and duration of release prior to the event, See Mass
AG Nos. 10.1.51~10.1.56, Applicants provide no citation to
support their claim that Applicants' own witnesses testified
regarding these uncertainties. 1In fact, Mr. MacDonald
testified that the utility "would have pretty good insight as
to what the possibility was for containment failure" and "when
containment failure could occur”. Trans. 10502-503. Dr.
Wallace testified that, "dependling) on the information that's
available at the time . . . we may or may not know exactly how
much time to release." Trans. 10448-449.

10.1.29 Mass AG did not inaccurately characterize Mr.
Keller's testimony at Trans. 14196-197. At Trans. 14197, Mr.
Keller agreed with Ms. Weiss that he thought she had asked him
at Trans. 14196 whether evacuation must begin shortly or after
a release for it to "reduce doses” to the public substantially,
and that the "question and answer [at Trans. 14196) should be
understood with that in mind." (Emphasis added)

10.1.31 Although Applicants claim that its testimony
“controvert(ed) the statement that accidents with warning times
of one to two hours account for a significant portion of the

accidents for which off-site protective actions would be
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cross-examination without qualification that, "Sheltering, for
example, may be the appropriate protective action for a puff
release, a gaseous or gaseous and par.iculate release, of less
than two hours duration.” Trans. 10374 (emphasis added).

10.1.46 Contrary to Applicants' assertion, FEMA
testimony at FEMA Dir, Post Trapns. 13968 at 9-10, does address
the dose reduction that would be achieved from the cloudshine,
inhalation and groundshine components of dose by sheltering in
“the 'unwinterized' structures in the New Hampshire beach
areas," and relies on that testimony, in part, to justify the
ultimate conclusion in its testimony.

10.1.50 Mr. Keller indeed testified at Trans.
14241-242 that he could generate "geveral" scenarios in which
sheltering would be "a better choice" than evacuation.

10.1.56 Applicants characterize the testimony of Dr.
Goble cited at Mass AG No, 10.1.56 as "muddled
miscomprehenison" without citation to any testimony or evidence
in the record that would contradict Dr. Goble's analysis.
Applicants did not cross-examine Dr. Goble on this analysis and
did not offer any testimony to rebut his analysis. Obviously,
the quote cited by Applicants from Trans. 11662 is a mistake,
whether caused by a slip of the tongue of the witness after a
lengthy several days of cross-examination or by an error in
transcription, and is intended to read “"the core melts through

the reactor vessel."”
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which the plume passes. This would obviously depend on many
factors, includinyg the length of time the plume remains in the
beach area as wel] as the amount of time the person in the car
must remain in the beach area prior to evacuating.

10.1.61 Dr. Goble speaks to the significance of
inhalation dose in several portions of the testimony. E.g..
Trans. 11574; 11623-624; 11665. While Dr. Goble 3id not agree
that the greatest significance of the iodine release would be
with respect to the inhalation dose, he went on to explaia that:

the critical doses that are received . . . in
any sort of mix from groundshine, cloudshine

and inhajiation to the whole body, to the lung;
these are the areas . . . along the

gastrointestinal tract (that) are the . . .
most sensitive for early injuries and possibly
fatalities.

And . . . the mix of iodine contributes very
importantly when there's a large percentage of
iodine released in such accidents to the
exposures to those organs; and that's as much
from ¢cloudshine, groundshine as from the
inhaled de¢se which goes inco the thyroid.

Trans. 11623-624. And at Trans. 11665, Dr. Goble testified,
"For particulates, you do worry about inhalation of
pacticulstes as well as ground deposition. Trans. 11665

10.1.64 There is a typographical error in the Mass AG
proposed finding. The citation which read "Traps. 229-230"
should read "Irans. 14226; Trans. 14229-230."

10.1.67 Mr. Keller testified at Trans. 14194 that his
"belief that there will be some dose savings afforded the beach
population in the fast-breaking accident is based on (his])

“17-






shelter, the inclusion of square footage for a second story
that does not exist.
10.1.59 Mileti actually testified at Trans. 10132 that

although he "certainly [(does) not have the technical

expertise”, he "[doesn't] think that transcends into the kind

oL emergency we're planning for here."

16.1.137 Although there is no reference in the record
to the precise number of buildings in the beach area with
reduction factors less than 0.9 or air exchange rates greater
than 2 per hour, there is considerable testimony and evidence
in the record that would support the conclusion that it is a
relatively high percentage of the buildings. See, €.9.., Trans.
11569-571.

10.1.163-164 In fact, Dr. Eckert, who spent
approximately four months in the beach area photographing,
measuring and viewing the interiors and exteriors of the
shelters on the Stone & Webster study, Traprs. 11698, testified
that "the vast majority of available public shelter space in
Hampton Beach consists of rented rooms in hotels and motels."”
Goble et. al Dir., Post Trans. 10973, at 65. This testimony
was never challenged, either by cross-examination or by
rebuttal testimony and Applicants provide no citation in the

record to dispute this fact.

lfe



CONCLUSION

the Board should reject the

For the reasons stated,

Applicants' Reply Findings.
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