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RESPONSE OF EDWARD A. THOMAS TO APFLICANT'S REPLY
TO PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF
LAW AND THE NRC STAFF'S PROPOSED FINDINGS OF

EACT AND CONCLUSIONS OF LAW

Edward A. Thomas, Chief of the Natural and Technological
Hazards Division of FEMA Region 1, hereby responds to the
Applicant's Reply to Proposed Find‘ngs of Fact and Conclusions
of Law of Other Parties on Shelter Contentions and the NRC
staff's Proposed Findings of Fact and Conclusions of Law with
Respect to Sheltering Issues, filed with the Atomic Safety and
Licensing Board on August 31, 1968 and August 26, 1988,
rotpoctivoly.. The Applicant's Reply and various portions of the
NRC Staff's Proposed Findings constitute an untimely and
unwarranted attack on Mr. Thomas' integrity and credibility and
should he disregarded by the Board.

On June 14 and 15, 1988, Mr., Thomas testified before the
Board in response to a subpoena duces tecum issued by the Board

on behalf of the Intervenors in this action. 1In accordance
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with Judge Smith's suggestion and specifically because Mr.
Thomas' professionalism and credibility had been attacked during
the course of prior proceedings before the Board, Mr. Thomas was
represented by independent counsel at the June, 1988 hearings.
In recognition of the importance to Mr. Thomas of having the
opporcunity to come before the Board with independent
representation, Judge Smith stated the following at the outset
of Mr. Thomas' testimony:

It is simply the Board's feeling of fairness when a

rson in the exercise of his responsibilities comes

e N o eetiifastorily 8. 10 Wi Just &

guestion of fairness anc racticality . . . . There

is just no other way available to Mr. Thomas in which

he can have any redress, if any, if he feels any is

needed.

Tr., 13368-69. ’

Mr. Thomas testified for nearly twn full days on direct
examination by Mr. Oleskey, counsel for the Commonwealth of
Massachusetts. In connection with this testimony, Mr. Thomas
produced voluminous documents relating to the evolution of
FEMA's evaluation of plans to shelter and/or evacuate the
Seabrook beach population. Mr. Thomas cpenly recounted the
history of his involvement on behalf of FEMA in emergency
preparedness planning issues at Seabrook and responded candidly
to very pointed questions by the Board witl respect to his prior
testimony concerning the beach population issues. The Board
permitted Mr. Thomas' testimony not only to provide him with the
opportunity to respond to the prior attacks on his credibility,

but also to ventilate the development of FEMA's position in tue
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case, as the Board explicitly recognized "an overriding need to
bring the whole story out." Tr., 13766, 13768,

Although mMr. Thomas came before the Board to fully
elucidate his involvement in the formulation of FEMA'S
position, counsel for both the Applicant and the NRC Staff
neglected to use this opportunity to cross-examine Mr. Thomas on
the credibility issues they now raise. Instead, months after
Mr. Thomas was before the Board, the Applicant and the NRC Staff
are attacking his credibility, which is otherwise unchallenged
on the record. This belated attempt by the Applicant and the
NRC Staff to impugn Mr. Thomas' professionalism and integrity
when he is no longer before the Board to defend himself oa the
record is, at best, a disingenuous way to" handle the issue. It
is like shooting someone in the back at long distance. The
Applicant and the NRC Staff each had an opportunity long ago to
test Mr. Thomas' veracity, at a time when Mr. Thomas could have
responded before the Board.

Mr. Thomas' testimony revealed a long history of
personalized attacks and attempted intimidation, particularly
by representative of the Applicant, during tne course of these
proceedings. This final attack on him is much more than a
public official should have to withstand as a result of doing
his job. The Applicant's Reply and certain portions of the NRC
staff's Proposed Findings completely undermine the Board's
painstaking efforts to have these credibility issues presented
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once and for all while Mr. Thomas was on the witness stand and
represented by independent counsel.

Finally, while Mr. Thomas vehemently disagrees with the
characterization of his testimony presented by the Applicant and
the NRC Staff, he is prepared to stand by his live testimony
before the Board. In the event that the Poard is inclined to
specifically review each of the Applicant's and the NRC Staff's
contentions with respsct to Mr. Thomas' testimony, however,
point by point responses are appended hereto as Attachments A
and B.

For the reasons set forth above, Mr. Thomas requests this
Board to disregard those portions of the Applicant's Reply and
the NRC Staff's Proposed Findings which request the Board to
discredit his testimony in making its findings of fact and
rulings of law.

By his attorneys,
SUGAFMAN, ROGERS, BARSHAK & COHEN, PC

o Dbl T

Ch: istine M. Netski

33 Union Street
Boston, Massachusetts 02108-2406
(617) 227-3030

DATED: j,u.«m/ﬂ 15, 196

#3572



Attachment A
SPECIFIC RESPONSES TO THE CONTENTIONS SEL FORIE

N ME AFF ALY o K e ROPOSED D1 NG,

1. The Applicant asserts that the previous position of the
Federal Emergency Management Agency ("FEMA") concerning the
protection of the beach populntion near Seabrook is the
*previnus position of Edward A, Thomas." Applicant's Reply to
proposed Findings of Fact and Conclusions of Law of Other
parties on Shelter Contentions ("Applicant's Reply"), p. 2. To
the contrary, Mr. Thomas has continuously endorsed the former
FEMA position. See, €.9.. Ir.. 13551, 13829, 13830, 13846 and
131847. To the extent that there is any uncertainty in the
record as to whether Mr. Thor.'s continuoe to support FEMA'S
previous finlings with rospect to the adequacy of the State of
New Hampshire's plans to protect the beacn population near
sealrook, such uncertainty exists only by virtue of counsel for
the Applicant's failure to "clarify" this issue on
cross-examination, as directed by the Board. Tr,, 13551-52.

2. The Applicant asserte that "no witness adopted (the
previous FEMA position) or attempted to defend it on
cross-examination . . . ." Applicent's Reply, p. 2. There is
no basis for the allegation that no witness adopted or attempted
to defend the position formerly presented by FEMA concerning the
protection of the beacn population near Seabrook. while the
Applicant is correct that the previous position was admitted for

a limited purpose, Tr., 12862, nevertheless, it was endorsed as




correct by Mr. Thomas on at least two occasions in his
testimony, as referenced above.

3. The Agplicant contends that *(Mr.) Thomas does not
purport to have a technical background or technical expertise
and so would not have been competent to sponsor the testimony
even if it had been offered." Applicant's Reply, p. 3. The
Applicant misstates the testimony it cites in support of this
allegation. The cited testimony clearly states "that Mr. Thomas
and FEMA (do not) have specialized technical expertise about

puclear power plants, or releases following accidents, or risk
probabilities . . . .* Tr., 12136-37 (emphasis added).

Howevar, Mr. Thomas was accepted as an expert witness by the
Board and the parties, and, in fact, coursel for the Applicant
was provided an opportunity to conduct "a voir dire," Tr., 3094,
lines 15-16, and at that time speczifically stated that there was
no intention to challenge the credentials of Mr. Thomas. Tr..
3096, lines 23-25.

4. The Applicant states that "Thomas himself partially
recanted his position.* Applicant's Reply, p. 2. The Applicant
misconstrues the record, however, since Mr. Thomas clearly
testified that his "recant" involved the issue of whether NUREGC
0654 elements J.9 and J.10m were met and did not apply to FEMA's
former position or his own position with respect to whether the
"reasonable assurance" standard was met for the beach
population. See, e.9.., Ir., 13829-30. In any case, the
testimony clearly reveals that Mr, Thomas fully recanted his
recant. Tr. 13841.




§. The Applicant states that Mr. Thomas's testimony "on
all points is not to be credited." Applicant's Reply, p. 2-4.
For the reasons set forth below, this contention is wholly
without support. The Applicant sets forth six purported
"examples" of Mr. Thomas's lack of credibility. Applicant's
Reply, p. 3-4.
a. “Concurrence of the RAC
The Applicant alleges that Mr. Thomas is not credible, in
part, because "Thomas' 'collegial process' testimony, written in
advance and offerod into evidence as true, presented the FEMA
position as though it had been concurred in and supported by the
RAC." This assertion by the Applicant misstates the testimony
given by Mr. Thomas on October 7, 1987, November 4, 1967 and
June 14-15, 1988.
Contrary to the Applicant's assertion, FEMA'S prefiled
testimony reads as follows:
FEMA considers its statements about the
transient beach population to largely involve
matters of policy.
The positions which FEMA has taken on the NH
RERP, and the contentions which this Atomic
safety and Licensing Board have admitted were
arrived at through a collegial process of
review bz FEMA's Regional Office in Boston,
consultation with FEMA's rRegional Assistance
Committee (RAC) and Argonne NKational
Laboratory, and review by FEMA's State
and Local Programs and Support Directorate in
washington, D.C.
post Tr., 3088, p. 2, 4. Nowhere in either of the pertinent

sections does FEMA's prefiled testimony state that the RAC

concurred in or supporcted the FEMA testimony. To the extent




that there was confusion in anyone's mind that FEMA (or Mr.

Thomas) claimed that the RAC supported or concurred in FEMA'S

prefiled testimony, such confusior should have been resolved as

a result of Mr. Thomas' testimony during the first voir dire on

October 7, 1988:

Q.

Did that JRC member, at that meeting, express
disagreemant with the position that FEM? had
taken?

(Thomas) Yes, sir.

pid any other member of the RAC express
disagreement with the FEMA Position?

(Thomas) I am thinking.
Take your time,

The witness (Thecmas): I have to answer your
question as being no . . . ‘Tnere were a lot of
very pointed questions directed at FEMA.
Disagreement, I would have to say, no. But
there cortninl¥ were - I don't want the
accused of misle

Tr., 3124-25 (emphasis added). This matter was further

discussed during Mr. Thomas' testimony of November 4, 19¢®. in

the following exchange:

Q.

My question to you is, sir, is it {our testimony
under oath, before this Board, that when you left
the RAC meeting that we hive been discussing, you
had no way of knowing whether or not a majority of
the RAC agreed with your pos.tion?

(Thomas) No, that is not my testimony.

Mr. Thomas, my qQuestion is very simple.




Is it your testimony to this Board, that when you
walked out of that RAC meeting, you, Ed Thomas,
had no idea whether or not the majority of the RAC
agreed with your position?

(Thomas) I thought that I had already answered
that, no, this is not my testimony.

My question tu you, sir, is, are ;ou telli.g this
Board, that when you walked out of that RAC
meeting, you had no means of knowing whether or
not, in fact, that day, a ma{ority of the RAC
treed with the position that FEMA was taking?

JU. GE SMITH: Whether you believe that that
question is a fair one or not, answer it, if you
can., And FEMA will have all the opportunity that
they want to explain why that is not the proper
question to be asked., But nevertheless, for right
now, answer it, if you can.

THE WITNESS (Thomas): Your Honor, perhaps I am
missing something. I thought I had already
answered that question twice.

JUDGE SMITH: Just try yes, or no, and then sec if
that might satisfy somebody.

MR. OLESYEY: He did, Your Honor, he said, no,
twice.

JUDGE SMITH: 1Is that fact, is thet the answer?
THE WITNEFS: (Thomas): Could I expound on it?

Let me say that no, that is nut my testimony.
Rather, instead, what I am saying 18 that I had a
sense, and 1 had thought that I had said this, 1
had & sense that the n.)oztt{ of the RAC had at
least a lot of questions ~n the FEMA position.
Certainly a majority of the members who were
present there that day.

And the direct response to Mr. Dignan'as question
is, no, it is not my tosttmon{ that I did not know
h

whether or not a majority of the pooflo agreed
with us. y hat !

pesition.

As 1 said, at least they thought that they needed
a lot more information. (emphasis added).




JUDGE SMITH: Okay, if you have answered that way
before, then Iou are entitled to an apology. I
just simply did not hear it before.

Q. Except that you have a non-agreement with a
majority of the RAC and a disagreement with che
NRC, is that correct?
A. (Thomas) I think that is a fair characterization.
Q. And yet, you are still Yoing to come in here, and
resent that as the position of FEMA, in a few
ays, even thou?h you know that you have
non-agreement with a majority of the RAC, and
disagreement with the NRC, is that correct?
A. (Thomas) Yes.
Tr.., 5118, 5120, 5121-23, §126-27 (emphasis added). As the
transcript clearly indicates, by the end of this series of
questions and answers, even the Applicant's attorney was able to
understand the matter suffisiently so as to state: "You know
that ycu have non-agreement with a majority of the RAC and
disagreement with the NRC . . . ." Tr.. 5127,
The Applicant also states that "Thomas presented testimony
as to the "collegial process of the RAC." However, Thomas

clearly testified that the RAC was just one pa:t of the

collegium:

Q. The members of the collegium referred to in your
phrase 'collegtal Yrocoou' {f 1 hear you correctly
ure more than s:mply the RAC members.

A. (Thomas); That is correct

Tr.. 3104.

In addition, while the Applicant's statement that “"Thomas
presented testimony" is technically correct, it represents an

effort to unjustifiably personalize Mr. Thomas' role as a



witness. It is uncontroverted that Mr. Thomas was testifying at
this point on behalf of FEMA. Tr., 3147. In addition, it is
extraordinarily unfair to "single out" Mr. Thomas with respect
to any misunderstandings that arose from testimony which was
prefiled under the signature of counsel for FEMA, Ir., 3084, and
which was joined by two other FEMA witnesses, Bruce J. Swiren
and Edward A. Tanzman. The Applicant slso states that Mr.
Thomas ignored the expertise of the RAC on the beach shelter
i{ssue. This statement misconstrues the uncontroverted testimony
that FEMA, as sn agency, had reached the conclusions it had with
respect to the protection of the beach population at Seabrook
with full knowledge of the objection of the NRC and the lack of
convurrence by the RAC. TIr., 12847-95. °

The Applicant states as further support for its argument
that Mr. Thomas is not a credible witness that Mr. Thomas sent a
letter to the State of New Hampshire which "failed to disclose
the lack of RAC backing for his position . . . ." Applicant's
Reply, p. 5. The Applicant fails to note that: (1) Mr. Thomas
testified that his expectation and belief were, as of June,
1987, that the RAC would endorse the FEMA position with minimal
discussion, Tr., 13581-13582; (2) The letter in question was
sent June 14, 1987, nearly two months before FEMA knew as a
result of the July 30, 1987 RAC meeting that several members of
the Region I RAC (not just the NRC) did not support the FEMA

position that there was no reasonable assurance that the beach



population would be adequately protected in the event of an
accident at Seabrook; and (3) It is uncontroverted that the
views stated in the letter Mr. Thomas signed were exhaustively
reviewed throughout FEMA and represented an official FEMA
position, not a position personal to Mr. Thomas, see, e.4.. IL..
12862-65.

Finally, the Applicant accuses Mr. Thomas of *finally
admitting” on June 14, 1988 that he had known that the RAC was
*not with us on this one," prior to the prefiling of testimony
by FEMA and prior to Mr. Thomas's voir dire in October, 1987.

As indicated above, Mr. Thomas testified in October, 1987
regarding the lack of agreement among the RAC members on this
issue, as of the July 30, 197 RAC meeting. Tr. *125. On
November 4, 1987, Mr., Thomas also testified: "It was quite
clear to me that a majority of the people (i.e., the RAC) did
not agree with the FEMA position." Tr., 5123. Finally, Mr.
Thomas stated on June 14 and 15, 1988 that: (1) He had
requested that FEMA fully explain this issue in the prefiled
testimony; (2) FEMA intended to fully disclose all relevant
factors, including tae status of the RAC involvement in FEMA'S
testimony, bearing on the adequacy of the protection of the
beach pepulation when the agency actually presented the
testimony, Tr.. 13629-30; and (3) There was no intent by FEMA or
Mr. Thomas to deceive anyone in this regard since FEMA, through
Mr. Thomas, disclosed the lack of RAC support for its position
when the issue was firit addressed in October. 1987. Ir,., 3125.




b. "significance of the Seabrook Containment®

The Applicant states taat Mr. Thomas testified at Tr., 3114
that the RAC relied "very, very heavily on certain information
provided by the NRC about Seabrock containmaent features." The
Applicant then asserts that, based on the testimony of Dr. Bores
and Mr. Lar:rus of the NRC, "in fact the RAC did not rely on
that (containment) information.® Applicant's Reply, p. 5-6.

A review of the transcript reveals that the Applicant has
completely misinterpreted Mr. Thomas' testimony in this regard:

Q. What input did the RAC as the RAC have to the
position that FEMA has on sheltering?

A. Unfortunately, following that meeting, a part of
the input which we had relied upon very, ver
heavily, was withdrawn by the ugonC{ involved.
And, in essence, we ware running out of time to
comply with Judge Hoyt's request that ve rovide a

sition on the beach population -- on all issues
hat were in contention.

Therefore, we took the input that we did have
available to us at that time which was an amended
letter form the agency invelved that had withdrawn
a chunk that we had used to reach a collegial
result in the RAC, FEMA took all the input data,
including the new input from the RAC member, and

prepared another position which the agency
adopted.

Tr.. 3113-3118. When read in context, it is clear that the “we"
that Mr. Thomas referred to is not the RAC, but FEMA.
Purthermore, Mr. Thomas in fact gave uncontroverted testimony
elsewhere in the transcript concerning the importance to FEMA
and to him that the NRC had at one time provided information on

the Seabrook containment.
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c. > The July 31, 1987 (sic) RAC Meeting®
Once again, the Applicant alleges that Mr. Thomas recalled
no vote or show of hands at the July 30, 1987 meeting. However,
Mr. Thomas testified at length about his recollection and his
conversations with others about this meeting, see. ¢.9.. I:..
13578-13601, and his testimony in this regard was not even
addressed on cross-examination by counsel for the Applicant. 1In
fact, the Board ruled: *(W)e have just heard enough about the
vote matter ., . . It is causing anguish of people that is not
deserved because of the facts and we don't want to hear any
more. That is our ruling. The record is closed on it." Ir..
13601.
4. " e * "
The Applicant states the following in its Reply:
Mr. Thomas testified to the effect that the RAC did
not discuss the specific wording of the Thomas
sition before June 4, 1987, but that the issue had
en extensively discussed, and that he had the
benefit of discussions with individual RAC members
before his position was first filed. 1In fact, the
issue had been extensively discussed, but the RAC's
position favored A?pltcon s. After the gubltcntton
of the Thomas g:s::ion on June 4, 1987, Tnomas once
again had the benefit of knowing that the RAC
disageed with his position, but again he disregarded
it.
Applicant's Reply, p. 7, & (citations omitted).
The Applicant again distorts the record ia an attempt to
indicate that Mr. Thomas somehow failed to disclose that the RAC
did not support FEMA's prefiled testimony. In fact, as shown

earlier, Mr. Thomas testified in October, 1987 when first asked

sbout this matter that, at the April, 1987 meeting, the RAC had
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developed a position generally favorable to the Applicant. Mr.
Thomas also testified that, even after the NRC information on
containment was withdrawn, the RAC did not support the FEMA
response to contentions which became the FEMA prefiled
testimony.

Furthermore, Mr. Thomas extensively testified as to how
FEMA developed the prefiled testimony on this matter. Jee,
.9.. Tr., 13621-13622. At the and of that portir of Mr.
Thomas' testimony, Judge Smith stated: "I got it . . . I'm long
since trying to beat up on you, Mr. Thomas." IL.. 13633, Judge
Harbour had alsoc observed earlier concerning this matter: *I
think we are beating a dead horse.” Tr,, 13631.

The record clearly shows there .is nd basis for the
Applicant's attempt to imply that Mr. Thomas or FEMA attempted
to mislead the Board as to the input from the RAC with respect
to FEMA's response to contentions or its prefiled testimony.

e. ‘Reasonable Assurance®

The Applicant states the following in its Reply:

Thomas testified that the difference between the
RAC's position and the Thomas position was the NRC's
withdrawing of the containment features,
information. In fact, the difference between the
RAC's view and Thomas did not have to do with any
withdrawn information at all, but with Thomas'
version of the meaning of “"reasonable assurance.®
Thomas disagreed with the NRC on the meaning of
*reasonable assurance.*

Applicant's Reply, p. @& (citations omitted).

Once more, the Applicant attempts to impugn Mr. Thomas'
credibility based upon 8 distortion of the record, PFurther, as

demonstrated above, Mr. Thomas testified that the information
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provided on the Seabrook containment, including times to
release, was important to him and to FEMA in developing FEMA'S
position. ZTr., 3159-3162. Dr. Bores and Mr. Thomas both
testified as to what other RAC members thought about the impact
of the Seabrook containment on the concept of “reasonable
assurance." See, €.4., Tr.. 11926-28. There is no basis for
the Applicant's assertion that Mr. Thomas' testimony should be
discreditad when Mr. Thomas truthfully recounted what he
believed to have been important to his fellow RAC members.
f. 'Seabrook as 8 Special Cese’
Finally, the Applicant states that Mr. Thomas testified
that "a specific section of FEMA REP-) described Seabrook as a
‘special case' and that he had been greatly influenced by that
supposed description.” Applicants Reply, p. & (emphasis
added). The Applicant then accuses Mr. Thomas of
mischaracterizing FEMA REP-3, 1In fact, Mr. Thomas Testilied as
follows on this issue:
Q. Wwould you indicate what aspects of REP-) have been
useful to you and relied upon by you in performing
your duties as Chief of your division since 19817
MBI P I et e,

Seabrook of the 12 sites that we at FEMA had been
asked to look at was considered a s ial case.

fgf:}f;fﬁﬁ . The statemen
special case is located on

2 r
e 10 of the document

in paragraph, that has the le ter *C*.
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JAttachment B

| KEDFUN L ! e \JIN N I, . 4 R A N N
IAFE'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA
WITH RESPECT TO S'ELTER TSSUES

1. The NRC Staff asserts that Mr. Thomas' allegation that
the NRC's Executive Director for Cperations had threatened to
"wage war" with FEMA {f FEMA did no changa its position on
beach shelter issues was refuted by FEMA officials who were at
the relevant meeting. NRC Staff's Proposed Findings, P 21-2,
A.4. Mr. Thomas' factual account of what he was told is
supported by the testimony of William Cumming, the FEMA official
who was at the meeting and who recounted the incident to Mr.
Thomas. Tr., 13974,

2. The NRC Staff also states that ;hilc Mr. Thomas “at
first failed to disclose fully that the RAC disagreed with
FEMA's initial position on beach shelter issues (citations
omitted), he ultimately conceded the point . . . .* NRC
Staff's Proposed Findings, p. 23, n.7. As indicated at length
in Attachment A to the Response of Edward A. Thomas to
Applicant's Reply to Proposed Findings of Fact and Conclusions
of Law and the NRC Staff's Proposed Findings of Fact and
Conclusions of Law, Mr. Thomas has consistently testified since
as early as Cctober, 1987 that the RAC did not concur with
FEMA's position with respect to the adequucy of the protection
of the beach population.
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