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CASE'S RESPONSL 10 RECONSIDERATION KEQUEST
OF APRIL 5, 1988, BOARD ORDER DENYING CONSOLIDATION

The Citizen's Association for Sound Energy ("CASE" or
"intervenor") herein cpposes the April 15, 1988, Motions for
Reconsideration of the Atomic Safety and Licensing Board's
("ASLB" or "Board") April 5, 1988, Order denying consolidati n of
~ the Construction Permit Amendment proceeding (“CPA") and the
Operating License ("OL") proceeding filed by the Nuclear
Regulatory Commission's Staff ("NRC" or "Staff") and the
Applicants; and, for the reascns stated herein request that the

Board deny the reconsideration request.l/ In the aliernative,

CASE requests that the Board postpone any ruling on

S ——

1/ This brief is filed on May 2, 1988, five days beyond the
. original due date with the acquiesence of the parties and the
| permission of the Board,




e e —

tegonsideration of the ¢ isolidation reguest at this time, and
suejests that an appropri te time to reconsider the request would
be upon completion of the discovery phase of the OL and CPA
proceedings.

Additionally, after some reflection, CASE opposes
Applicants' request for oral argument on this matter and asks the
Board to make a ruling on the pleadings. CASE understands that
the Board was interested in discussinj other matters at the pre-
hearing conference. However, as discussed below, CASE simply is
not in a position to discuss modification of the current schedule
at this time, and seeks a delay of any additional "pre-trial"
discussions to modify or streamline the hearing proceedings for
at least six weeks,

BACKGROUND

As a result of the strong arguments made by the Applicants
and the NRC Staff in opposition to the Board's Order denying
consclidation, CASE felt it necessary to summarize the relevant
history of the Construction Permit Amendment proceedings. The
summary is not intended to be a citation to the record of the
case, but rather to put the issue befure the Board in procedural
perspect ive.,

On August 1, 1985, the construction permit for Unit One of
the Comanche Peak Nuclear Power plant expired without any reguest
for an extension being filed by the Applicant-Permittee., On or

about January 28, 1986, the HRC discovered the fact that the

-eonstructicn perrit had expired and notified officials at Texa:

Utilities, the Intervenors, and the Board. On January 29. 1986,




YU requested a retroacti o extension of the construction perait.
Within days the NRC staf  approved, retroactively, the permit
anendment,

On January 31, 1986, CASE sought a suspension of all work
activities at Unit 1 and started a legal challenge to the
retroactive granting of the construction permit and the
continuation of the work at the unit. CASE requested a special
hearing to be set on the relevant issues., (See, generally,

CASE's January 31, 1986, Request for lmposition of Fine, For

Suspension of Construction Activities, and for a Hearing of

Application to Renew Construction Permit, and the February 11,

1986, Regquest for Stay of Effectiveness of Construction Permit

Extension and Other Felief.)

After a series of challenges to the reguest, the Commission
referred CASE's request for a hearing to the Board for a post-
extension hearing. The Licensing Board began proceedings. CASE
started discovery. TU and the NRC Staff moved to stay discovery
and appealed, toc the NRC Appeals Board, the decision of the Board
tc admit the CPA contention., The Appeals Board certified the
quescion to the Commission., The Commission considered the
guestion and remanded to the Appeals Board the discretion to
determine the admissibility of the contention in accordance with
its reasconing that:

We believe that the appropriate balance is struck by holding

that if there was a corporate policy to speed construction

by viclating NRC requirements, and that policy was discarad
and repudiated by the permittee, any delays arising from ti

need to take corrective action would be delays for good
cause,

Cowumission Order, CLI-86-1%, Saptember 19, 1986,
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deanshile, CASE's ¢ llenge to the legality of the NRC's .
action in granting the a nded permit without granting CASE a
frior hearing was considered by a three-member panel of the :
United States Court of Appeals for the District of Columbia. The f
Court of Appeals, after oral agreement, did not decide the
question of whether the Commission was required to grant CASE's
request for a hearing; at least in part, because the NRC had
already decided that CASE was entitled to a hearing or the narrow
"good cause" question which had the potential, if CASE were to
prevail, of leading to an order stopping construction on Unit I,
Additionally the Court, in reaching its June 26, 1987, decision,

Stated:

finally, we emphasize that our decision does not constitute
approval of TUEC's past corstruction activities or serve as
a prejudgment of any issue in the operating license
proceeding. As the NRC concedes, whether TUEC will
eventually be allowed to operate the facility is an entirely
different gquestion from whether to extend the completion
date of the construction permit, (citation omitted) |
SIip. Op., ét 100
By this time CASE had amended its contention to incorporate
the CPA issues, as defined by the Commissicn. Recognizing that
much of the same information would be relevant and material to
prepare for hearings in both the OL and the CPA, CASE filed the
similar discovery reguests in both proceeding. Appiizant's
strenuously objected to responding to the similar discovery

requests on the bases L(hat the two proceedings were "distinctly

-different," and discovery was stayed in the CPA proceeding, T!




foplicants stated:

Contrary Lo CASL's viows assertions, the two dockets are
not "companion" proveedings., The issues in the two
proceedings are distinctly ditterent, albeit involving the
same plant. Whereas some overlap of relevant information is
inevitable, in no way can eithet tLhe scope or nature of the
issues be descrived as identical, Indeed, we believe the
Commission has mwade clear its view that the borders of
construction permit extension litigable issues are marked
primarily by thz consideration that construction permit
extension cases and operating license cases are not intended
to overlap into the same area. (citing Washington Public
Power Sugglz System (WPPPS Nuclear Iroject Nos. 1 & 2), CLI
82-29, 16 NRC 1221, 1228-29 (1982).)

Applicant's Response to CASE Reguest For Production of Documents

(June 27, 1986) and Motion for Protective Order, August 1, 1986.

Now. after slightly less than two years, Applicant's have
taken the exact opposite position on the similarity of the issues
i Lthe two cases. As stated in their Motion for Reconsideration:

(1)

«+vsst should be noted that there is no serious dis-
agreement that many of the issues in the OL docket are
substantially the same as those in the CPA docket."

Motion, at 2.

Notwithstanding the Applicants' assertions regarding the
issues in front of the Board, the central argument to both the
Staff and the Applicant's Motion for Reconsideration is not
similarity of issues, but rather preservation of hearing rights,
efficlency, resource allocation, and the Fear of Delay. It is

these arguments that CASE addresses below.




I. THE ALLEGED ADVERY: LIFVECTS OF NOT COMBINING THE DOCKRETS

Neither the Applica: . a or the NRC Staff raise any new
siguments in their reconsideration requests., Both parties devote
their briefs to the imagined and potentially disastrous
consequences of not combining the operating license proceeding
and the construction permit proceeding, which they apparently
believe that the Board did not realize when it denied the reguest
for consolidation.

For example, the Applicante state that "the Board failed to
consider the serious potential delays and other adverse effects
attendant to a schedule calling for consecutive rather than
consolidated hearings." (Applicants' Motion, at 1-2). They cite
as examples the following imagined horrors which will occur
absent consolidation:

Under the circumstances present here, the resolution of the

OL and the CPA issues in two separate hearings will result

in procedural confusion and inevitanle and unnecessary

delay,... (14, at 4)

«ssSerious substantive disputes [will erupt] over the extent

to which matters that were addressed or should have been

addressed in the OL Jdocket can be relitigated in the CPA

proceeding. (Id., at 4-5.)

.+cattempts to relitigate matters already encompassed within
the OL..{(1d., at S5.)

sssinterpretation of the scope of the single Contention
admitted in each separate docket will persist as a source of
dispute between the parties. (Id.)

The Board will be continually confronted by objections by
all parties in both proceedings as to the scope of the
proceedings and the relevancy of evidence. (I1d.)

sseSeparate hearings will strain the resources »f all
parties and reguire the repetitive use of witnesses. (Id.)

+++ the delays attendant {on two hearings) could be
substantial because of the time involved in conducting an
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adeitional round ot cre-hearing procedures, resuming a
heariig and recalli witnesses, filing proposed findings .
anc conclusions anc vriting a separate decision. (1d.)

Likewise, the Staff lists four alleged consequences of the i

Boards' refusal to take affirmative action to consolidate the

cperating license hearings and thre construction permit hearings.

See, Staff's Motion, at 2-3. Those conscguences are summarized

below as:

1., Unnecessary uncertainties concerning the status of a

| construction permit after it has been determined that an

| operating license should issue.

E 2. Evidence taken in a construction permit proceeding which
U follows an operating license proceeding creates a situation
. which could result in reopening and relitigation of

’ cperating license issues;
l

:

3. The OL proceeding is turned into on~the record disccvery
proceeding for the CPA proceeding; and

4. Substantial delay will accompany the CPA proceeding.

Both the Applicants and the Staff argue that the
consequences described above are in violation of the Commission's
policy statement on the conduct of licensing proceedings.

Statement of Policy on Conduct of Licensing Proceedings, CLI-81-

8, 13 NRC 452 (1981).

Similar arguments by both parties were made to the
Commission and the U.S. Court of Appeals prior to the present
hearing being established, and were rejected. Similar arguments
were made in the first motions to consolidate the proceedings
filed in March, 1988. CASE has already addressed the adverse

consequences concern in its initial brief, and adopts herein b

reference those arguments, However, in response to the




beightened fears of oppx ng parties CASE nakes the following
obegorvations on the potential for delav, the likelihood af
coniusion, and possibility that CASE will get more "due process"
than it 18 entitlied to.

First, as to the issue of CASE achieving through the CPA
process more than it is entitled to already, CASE asserts that
the argument has no merit., CASE has no inter2st in abusing the
CPA proceeding, or to utilize the OL hearing itself as a torum
tor discovery for the CPA proceeding. CPA discovery is still
open and ongoing.

Additionally, CASE already has a substantial body of
evidence which is in the record of the OL proceeding, and which
Lhe Applicants have never with”?cawn or explained that serves to
support the first element of the CPA contention that management
had an improper purpose in obtaining a delay for completing
construction of Unit 1. Further, .he evidence is quite clear
that many of the mananers responsible for the condition of the
plant and the improper purpose are still there, and/or TU has
not repucdiated old practices or policies. In addition, there is
substantial new evidence available to CASE from those recently
terminated or separated workers who have a windouw into the
current management of the reinspection and corrective action
activities that support CASE's contention that TU has not

repudiated its past management attitudes toward regulatory




compliance and safety ve vus cost and scheduling pressures.</
second, as to the 1.vue of Deley, CASE, which has the most
Lin ted resources (both time and money) of all parties has ne
interest in or motivation tor delay. Since at least the early
summer of 1984 CASE has been urging that all matters regarding
the Comanche Peak plant be heard in as short a time as possible,
as socn as possible, once and for all., Since summer of 1984 it
has been the Applicants, followed by the Staff, that have
repeatedly delayed all the proceedings, hearings, and serious
courtroom confrontations over the ultimate issues in this case.

Applicants are now on their third generation of lawyers in
this case, the second generation having never brought to hearing
any of the dispositive issues., They are on the second mzjor
architect/engineer, the second construction contractor, and the
fourth major desig. reinspection and corrective action
coatractor.

CASE, however, is still doing exactly what it set out to do
a4 decade ago in the operating license hearings, and over two
years agc in the construction permit hearing, and has no
intention of voluntarily changing its course or its speed to
accommodate the unfounded fears of cpposing counsel,
Particularly where, as here, it is TASE that has the most to lose
should its scheduling views be inaccurate.

As the Board noted in its April &, 1988, Order, it was

2/ See, CASL's April 15, 1988, letter to the Board enclosing tw
Section 210 complaints against EBASCO, which names, among other:
the invelvement of C. Thomas Brahot,




Yexplacitly not deciding hether the CPA proceeding may become
moc. should construction | ¢ completed before the time for a
hes: log arrives." Ordes, at 2; and, as the Staff noted .n its
Mot ion for Reconsideration, the CPA case becomes moot after the
OL is granted.

CASE does not want to have the issue become "moot" by
default however, and asserts that none of the potential or
hypothetical concerns are persuasive enough to combine two
distinctly different issues into one docket with the inherent
forfeiture of rights that CASE faces in that situation

CASE wants to create one record in the CPA docket, have one
hearing in the CPA docket, write separate proposed conclusions ot
law and findings of fact, and handle the imminent appeals of the
CvA lssues separately. "o do otherwise would turn the CPA issue
into just another OL contention, which it clearly is not, Yet
this ls precisely the process that Applicants seux to avoid.
Motion, at §.

Finally, as to the concerns over procedural confusion,
neither the Applicants nor the Staff offer any basis for their
fears that there will be procedural confusion., CASE asserts that
there is none, and that this reconsideration motion is yet
ancther attempt to deprive CASE of its substantive procedural
rights, and guarantees of adequate time to prepare its case, by
"tarring and feathering" ‘he intervenor with the standard

intervenor accusations. bHuch criticism is unfounded,

-lU_




utdppreciated, and unnec- uary./ As discussed below CASE

CURLOrLES case managerent poinciples in the CPA and the UL dockel,
¢1d is confident that those ise 5. can ve resolved, but opposes
doing so by combining the trial and post-trial process for the
CPA 1ssue.

It is ironic that CASE now finds itself in the position that
the Applicants asserted they were in during the fall of 1985,
when they sought directed certification to the Appeals Board in
oraer to protect their substantive and procedural rights frouw
"procedural chaos" and an "incompcehensible record," when and if
the case ever went to the Appeals Board.

In fact, Applicant's current position in favor of
consolidation is in direct oppesition to their previcusly
¢spoused position in cpposition to consolidation of evidence from
the technical and harassment and intimidation dockets in the
earlier OL proceeding. (See, especially Applicants' November 4,

1985, Petition for Directed Certification of Licensing Board

Order of October 31, 1985), Further, in Applicants' November 14,

4385, Memorandum in Response To Appeal Board Order of November 8,

1985, Applicants argued against adoptioa of a position similar to
that they are now advocating regarding the two separate issuves in
the OL proceeding, stating that no matter how articulated the
procedur=s and rights of the parties in the two dockets were,

that the combination ¢f the two proceedings would "...lead to an

i/ Comments such as "CASE...nhas had more than ample time tu
determine the "mistakes" it bellieves were cowmitted,,.," and CAS.
will attempl to relitigate "under the quise" of the CPA issues.

—l:-




unnecessarily confused an' complex trial and appellate record.”
(Brief, at J)

Neither the Applicants nor the Staff have raised the spectre
©f confusion, Delay, or abuse of process so strong that the Board
£10uld reverse itself and take away CASE's hard fought right to a
Separate hearing, separate decision, and separate appellate
process on the issues of management motive and repudiation,

11. THE BENEFITS OF CONSOLIDATION

Both the Appiicants and the Staff extol the numerous
benefits of consolidation, arguing in sum that consolidation will
produce efficient proceedings, eliminate discovery and
evidentiary disputes, insure that CASE doesr.'t abuse one
proceeding in an attempt to take discovery it is not entitled to
Or relitigate and reopen issues from the other proceeding once
clused, or delay Unit ! of Comanche Peak from going into
operation.

CASE supports in theory and practice the notion of
organized, efficient, and focused hearings. It has been CASE's
experience in the OL proceedings that the best way to achieve
that type of focus to have a final position from the Applicant as
to their affirmative case, to complete discovery into tha*
affirmative case, to chereafter identify issues in dispute, write
dispositive motions, and go to trial on those issues that remain
in dispute.

In the CPA case the Applicants have not yet taken their
affirmative position on the issues in dispute. Thus, it is

difficult to engage in suustantive discussion on ways to
g




Conuosiidate che evidence o be relied upon wherever possible,

It has always been SE's position that much of the evidence
it the lssue of past praclices has already been developed. The
Aprlicants have made no affirmative dieclosures or statements
other than that publicly available to CASE on which to base a
final case develcpment plant, i.e., no management repudiation
gtatement, per se, has been made. No new management team has
Swept away the ghosts of past practices or patterns of pressure
t¢ achieve scheduling and cost constraints, at the price of
qQuality. There 1s nc new era in worker-management communications
that is evident to CASE.

CASE anticipates that the CPA proceeding itself wil) provide
Lhe only forum for Applicants to either repudiate or adopt the
pasl practices of TU management or continue to insist that
nothing was ever wrong with management in the first place.

On the technical issues there are a number of viable cptions
of the use of evidence gathered in one docket and applied to
another docket, both as to the ultimate issue in the case and on
the evidence developed in other docket,

CASE supports any meetings, discussions, working sessicus,
Or any other similar undertaking in which the parties attempt to
craft a management program for the massive amounts of evidence to
be presented. Ir this proceeding such an undertaking was "he
backbone of the harassment and intimidation proceedings whereiln
lawyers representing all parties met over a serles of weeks 10
work out procedures and process for the evidentiary depos.iticl

that served as the record support for that docket., Only one

-




-

Hal pre~heéaving confey & was necestary in that case.

Similar, and even v «iter case management problems face all
voursel Ln this case, As discussed below, CASE respectfully
suggests that the best way to foster the dialogue between the
parties on these issues is to deny the motion for reconsideration
and requ.re counsel for il parties to meet, talk, and suggest
some case management solutions for those problems which are
facing each of the parties,

111, CASE AGREES WITH APPLICANTS AND STAFF
THAT EFPICIENCY AND EXPEDIENCY ARE
IMPORTANT CONSIDERATIONS IN DETERMINING
SCHEDULING MATTERS.

CASE agrees with Applicants that, in reality, the CPA
preoceeding should come firgt, It should have came in 1985 or
1986, We note that on Aucust 1, 1988, the permit extension now
baing challenged will itself be up for renewal.

However, given the posture of the case at this stage, and
the likelihood that the OL proceedings will themselves focus of
the extent of the breakdown at Unit I of the Comanche Peak plant
it seems most logical to CASE that the extent of the breakdown be
conceded or determined before the effort is expended into proving
that this occurred because of some improper purpose, and that the
management that fostered the improper purpose has not yet been
repudiated.

Like any case of thiz magnitude there are a number of case
fanagement approachesg which accomplish the same end, Two of
Lthose approaches are now Lefore the Board in this Motion and

Oppesition for Reconsideration,

"l-i‘




Lf counsel for all rties were tequired to discuss the
waitagement of the case, moved from the oral argumer.t advocacy
sleje, and propose a variety of alternatives to each other and
then to the Board for resclution CASE believes that an
accommodation could be reached on many of the concerns r-ised by
Applicants and Staff in these motions.

CASE respectfully proposes that such a discussion would be
most beneficial at the completion of discoverv in the CPA and OL
proceedings since the factual record will be closed and the
evidence that all paities intend to rely on at the hearing will
be identified.

'V. CASE REQUESTS THAT THE BOARD ISSUE ITS RULING ON THE

THE PLEADINGS ON THIS MOTION, AND POSTPONE

THE MAY 11, 1988, PRE-HEARING CONFERENCE

CASLE does not believe that it is either necessary ot
desirable at this time to have proposed pre-hearing conference
currently, but tentatively scheduled, for May 11, 1988. It is
CASE's position there is no need for oral argument on the
consolidation issue either, since the Board would in effect be
attempting to serve as a mediator or arbitrator between two
viewpoints on a matter that is, frankly, not pressing.

Although CASE believes that the presence of the Chairman
might be beneficial at some stage of a working session it is our
position that May 1l is premature, and oral argument and a ruling

will only inevitably lead to further delay as one party or the

other attempts to seek .interlocutory relieve on this matter,
CASE believes that the Board has sufficient information n
before it to rule on the Consclidation Reconsideration mot ions
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Ib 40 desices, amd for reasons stated herein oppose oral
'l woent 97

hs Cdlscussed in recent filings CASE is simply not at the
podat in its hearing preparation to have an in depth discussion
on possibly wodifying the procedures agrteed to in November, which

are just now underway on some issues, Further, numerous new

Cocuments have been disclosed recently and more are anticipated.
CASE's representative is in discussions with Applicants and the
KPC Staff on stipulations regarding some portions of .ssues to be
litigated. Finally, CASE is still awaiting the additional
reports from CYGNA.

CONCLUSION

CASL COpposes the Mot.ions for Reconsideration filed by the
HRC Staff and the Applicant and urges the Board to deny the
motions cutright; in the alternative, CASE requests that the
Board postpone ruling on the issue until the completion of
discovery in the OL and CPA proceedings.

CASE also opposes a pre-hearing conference at this time,
recognizing that the subject of the pre-hearing conference would
be scheduling and case management propcsals, as well as oral
argument on this matter. The basis of CASE's onposition is that
there 1s nothing to reconsider in the opposing parties briefs
that was not raised earlier, and that the pre-hearing conference

would we costly, time-consuming and would delay CASE's being able

4/ CASE is concerned with the cust to all patties of & hearin

limited to oral argument on consclidation, and suggests that
funds would be better spent for a working session.

-;E.-




Lo Cautinue wark which sgential for CASE to reach any point
where gerious discussion i stipulations, case managemwent and
Ciganizatlion issues, cai be substantively and productively

addresgsed,

Respectfully submitted,
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