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January 27, 1988

Mr. Lando W, fech, Jr.

Chairman

United States Nuclmar
Regulatory Commission

Washington, D.C., 20555

Dear Lando:

As you know, the subcommittee has been carrying on an
examination of the Commission's activities and {ts relationship
with fts utility licensees. The subcommittee has also conducted
three hearings in connection with its investigation.

Enclosed please £ind a series of questions relating to these
issues. Kindly provide your r onses to these questions by
close of business on Pebruary(ll, 1988, If you have any
questions concerning this request, please feel free to contact
the Committee staff,

Sincerely,
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POST HEARING QUESTIONS

Fire Protecticn

As a result of the Brown's Ferry fire in 1975, the NRC
issued fire protection guidelines [3ranch Technical Position
(8TP) 9.5-1) for nuclear power plants and asked licensees to
compare fire protection features of their facilities to the
new guidelines. Betwe =~ and 1980. the NRC staff
received reports from a.,. Licensees identifying areas in
their plants that did ~ut conform to BTP 9.5-1. Commission
documents show that by 1980 most fire protection guidelines
had been met by most licensees; but several items remained

outstanding and some licensees would not implement the items
voluntarily.

a. Specifically, which items ia the guidelines were the
staff and utilities unable to agree on?

b. Which utilities refused to implement the above items
voluntarily?

¢. Generally, what was the utilities rationale for not
implementing the disputed fire protection items?

d. Did the staff agree with the utilities' reasons for not

implementing BTP 9.5-1 in its entirety? Please axplain
fully.

e. Did the fire protection engineers within NRC agree with
the utilities' pusitions?

In 1980, the Commission issued a fire protection rule
(Appendix R to 10 C.F.R. 50) to resolve the fire protection
issues. Why did the Commission issue this ruie when most
ytilities had implemented BTP 9.5-17

In 1382, the Nuclear Utilities Fire Protection Group (NUFPG)
rhallenged NRC's new fire protection rule in Connecticut
Light and Power, et al. v. NRC, 673 F2d. %25 (D.C. Cir.,
1982).

a. Specifically, what utilities did the NUFPC represent in
its court action?

o. What were the Dbases for the NUFPG challenge?

¢, For what reasons were the NRC's fire protection rule

Jpneld?
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In 1983, the staff issued Generic Letter 93-33 /GL 83-33) to
all licensees and applicants of nuclear power reactors.

a. In general, what is the purpose of NRC's generic letters?
b. Why d4id the NRC issue GL 83-31?
¢. Specifically, what areas did GL 83-3) encompass?

d. Did GL 83-33 change the staff's interpretation of
previous fire p:otection guidelines or rules in any way?
Please explain fully.

In 1984, despite existing guidance on fire protection (BTP
9.5-1, Appendix R, GL 83-33, and others), the NRC staff
provided the Commission new proposed guidance after meetings
with the Nuclear Utilities Fire Protection Group (NUFPG).
Among other things, the proposed guidance explicitly
reversed the staff's nposition requiring licensees to seek
exemptions if they deviate from Appendix R requirements,

a. On March 8, 1984, the NUFPGC met separately with the
Executive Director for Opecations and the Deputy
Executive Director for Regional Operations and Ceneric
Requirements., Who requested the meetings and for what
purpose?

b. Who attended the meetings for NUFPG and NRC?

C. Were NRC fire protection engineers attendees at either of
the two meetings? If not, why not?

d, What decisions were made as a result of those meetings
and what was the rationale (both technical and legal) tor
the decisions?

Attached to the new guidance on fire protection given to the
Commissioners was an "Interpretations" document.,

a. What was the purpose of the "Interpretations"” document?

D, What role did the NUPFG have in drafting the
"int~rprotations"? Did it provide language or subject
ratter for the document?

€. U'd the NRC's fire protection engineers have any tole in
drafting the "Interpretations"” document sent to the
Commissioners? 1If not, why not?
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Beginning in March 1984, the NRC held the ficst of five
regional workshops to discuss Appendix R, Did MRC staff
fire protection engineers support the Appendix R guidance
being discussed at those workshops?

On May 2, 1984, a majority of the NRC's fire protection
staff filed a Differing Professional Opinion (DPO)
concetning the "Interpretations™ document of the new
guidelines.

a. Describe the specific issues discussed by the fire
protection engineers in their DPO.

b. What recommendations were made in the DPO?

€. What was the rationale given by the fire protection
engineers in making their recommendations?

During the May 30, 1984 Commission meeting on fire protect.- n
a staff attorney “rom the Executive Legal Director's office
stated that the intent of the "Interpretations” document was
to arrive at interpretations which were acceptable from a
legal standpoint and carried out the objectives of the
Executive Director for Operations and the utilities. In
developing the "Interpretations"” document, were the views of
the NRC's fire protection engineers taken into account? 1If
not, why not?

In May [984, a member of NRC's Office of General Counsel
staff wiore a memorandum to the Commissioners' technical
assistants expressing his legal concerns regarding the new
Appendix R interpretations,

a. Specifically, what issues did the attnrney raise in his
memorandum?

. How did the Commission resolve *he issues raised in the
memorandum?

In August 1984, the Executive Director for Operations formed
the Fire Protection Policy Steering Committae (FPPSC) .

a. Specifically, for what were the reasons for the formation
of the FPPSC?

0. What was the make up of the FPPSC?

C. What were the findings of the FPPSC?



d. Did the NRC's fire protection engineers take part in the
FPPSC either as members or participants?

e. No the staff fire protection engineers feel their views
were taken intc account dur.ng the FPPSC's life? Explain
fully.

NR® 12, In late 1985, the DPO filed ¢ the staff fire protection
engineers was "resolved. "

a. Specifically, what was the outcome of the DPO?

b, Which designated NRC fficial resolved the DPJ?

c. If the DPO was not rssolved in favor of the fire
protection engineer., did they file an appeal to the
decision? 1If not, why not?

WNRR 13, On April 24, 1986, the NRC issued Generic Lette: 8€-10
implementing the new Appendix R interpretations,

a. How many exemptions have been requested by utilities
since NRC issued GL 86-10?

b, Which utilities filed for exemptions?

¢. What i3 the current status of those exemption regquests?

OX 11, Office of Investigations (0I)

IQlﬂ In testimony before the Subcommittez on Octoher 8, 1987
Chaiitman Zech stated that there ware a number of reasons,
other than the lack of trained investigators for
esti=lishing OI. Please describe other reasons or specific
inc.4ents which led to establishing OI.

/{.(. Plezie provide to the Committee the following, since 1982,

By year:

a. the total number of alleged violations of MRS rules and
regulations referred to OI,

D, the total number of the alleged violations which resulted
in the opening of 0Ol cases.

e. t' total numnber of cases O] referred to the Depariment
or Justice.



d. the total number of cases referred to the Office of
Inspector and Auditor (OIA) by OI.

e. the total number of cases Ol and OIA c»rllaborated on.

/6 A. Since Ol's inception in 1982 there has baen considerable
discussion of O authority to self-initiate investigations,

a, Spacifically describe the extent of authority to self.
initiate investigations.

b. What document identifies OI's self-initiation authority?

¢. Why was the Investigations Referral Board (IRB)
established?

d. Who established the IRB?
SECY<<e. Did the Commission vote on establishing the IR3? If not,
/%1p,d¢ why not? [f the Commission voted on establishing the
/npw*"" 0T IRE, how did each Commissioner vote?

£. Explain why the Ol Director was not a voting member of
the IRB.,

g. What were the findings and recommendations of the IRB?
h. Why was the [RB "dis-established"?

,7/{. Although the IRB has been "dis-established," the NRC
' initiated the Investigation Priority Review Group.

a. What is the charter of this hody?

b. 's the O Director a participating member of the new
oody? 1f so, what are his responsibilities?

1§4. In April 1987, the OI Director submitted SECY 87-9) to the
Commission.

a., For what specific reasons did the 0! Director submit the
SECY paper to the Commission?

b. What events led to submitting the document to the
Commission?

¢, What did the 0! Director ask for in the SECY paper?

d, What agreements were r2ached as a result of the
manajemant meeting held to discuss the SECY paper.
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What NRC document(s) define the procedures for conducting
investigations under 0I's jurisdiction?

a. Define the thresholds for conducting OI investigations.
b. Define the priorities for conducting 0! investigations,

Who has the ultimate authority, within NRC, %o open a full-
scale investigation under OI's jurisdiction? Who has the
primary responsibility to determine whether or not an Ol
investigation is needed?

Has the Commission ever denied an 0! request to initiate an
investigation under its jurisdiction? If so, descrive the
specific incidences and why the request(s) were denied.

Please explain the re|2tionship between wrongdoing and
safety issues in the context of Ol's responsibilities to
investigate wrongdoing. In the Commission's view, does
wrongdoing always have safety significance? Does Ol share
the Commission's view of the relationship between wrongdeing
and safety issues?

In his October 8, 1987 testimony before the Subcommittee,
Mr, Stellio gave examples of the staff and 0! working
together to take necessary regulatory action even before
investigations were complete. Has the staff had to delay
regulatory actions while 0! continued its investigations,
Please describe specific examples, if any, where this has
occurred,

In his October 8, 1987, testimony before the Subcommittee,
Mr. Hayes noted Ol's mission of providing thorough,
objective, and timely reports to the staff to assist them in
making regulatory decisions., What criteria is used to
suspend an investigation based upon a tegulatory need? Who
makes this decision? Please give specific examples of 01
investigatinns that have been suspended.

Please provide to the Subcommittee the following data by
fiscal year through 1987,

a. the number of positions requested by 01,

©. the number of positions requested for 0! by the
commission,

€. the number of positions allazated to 0I.



d. the number of positions allocated to Ol by che Congress.

34. The NRC and the Department af Justice (D0OJ) are developing a
memorandum of understanding to provide for coordination of
investigations between the two agencies,

a. Describe what problems existed between the NRC and DOJ
which led t3 the need for a memorandum of understanding.

b. Describe what priorities have been tentatively agreed to
with respect to NRC referrals to DOJ.

Y. 1In testifying before the Subcommittee on October 8, 1987,
Mr, Hayes said he would favor legislation codifying OI
authorities and responsibilities as long as certain
"gquarantees" were included. Describe more fully the
"gquarantees” envisioned.

NRR, I11.Training and Qualification of Nuclear Power Plant Personnel

23, 4. In his testimony before the Subcommittee on October 20,
1987, Chairman Zech said that the NRC expertise with respect to
training "...is in the regulatory side of it...." Chairman Zech
also noted that the industry must meet NRC standards £ : training
nuclear power plant personnel. However, through a policy
ssatement, the NRC has endorsed an INPO-managed training
accreditation program for nuclear power plant personnel,

a. Describe what NRC training standards the Commission has
imposed on the industry.

b, Describe what input the NRC had in developing INPO's
accreditation program for nuclear power plant personnel.
In your discussion, include a list of all meetings
between NRC staff and NUMARC/INPO members,

o. What is the NRC's oversight role with respecc to INPO'S
training program fcr power plant personnel?

/&mé 4. Has the NRC ever taken any other enforcement action
~7¢¢ against a utility decause its training program was
conducted in an unsatisfactory manner? Please descrina.

/Il e. Describe all the potantial enforcement actions the NRC
can take to ensure that utilities are properly training
their employees.



£, Since the NRC has endorsed INPO's training program,
explain the extent of NRC's oversight over the
implementation of this program.

29 Z. Describe the reasons why the Commission issued a policy
statement for training nuclear power plant personnel. Also,
describe the reasons a policy statement was chosen instead
of a rule in this area.

H L NRC's policy statement on training nuclear power plant
personnel deferred rulemaking on training and qualification
for two years. What are the findings of NRC evaluations of
the i-dustry training and accreditation program?

3,g4< Has the Commission deferred rulemaking beyond the original
two years? If so, for how long? What are the reasons fnr
extending the referral period?

2247 Do either of NRC's investigate organizations (O and OIA)
(eT/c @ aé.w have any role in auditing or reviewing the INPO-managed
Nag\goju‘ng,t:ainan program? Has this option ever been formally
\npﬂ\ considered by the Commission?

32, #. The Commission has indicated in testimony before the
Suocommittee on October 20, 1987, that for a policy statement to
be effective, it must be aggressively monitored and evaluated by
the NRC, Please detail what efforts the NRC has made or plans to
make to monitor and/or evaluate industry efforts in the area of
training.

79 #. 1t the Commission has conducted an evaluation of industry
initiatives in the area mentioned above, what has been the
results of such evaluation?

3{,41 The Commission has testified that the N2C monitors operator
license exams and reviews those exams, ~hat i3 the 2ass cate for
utility-given requalification examinations for operator
licensing?

7‘.41 What is the pass rate for lRC-administered requalification
examinations for operator licensing? [If the pass rate for
ytility-given requalification examinations is higher different
from that for NRC-given examinatioans, what has the NRC determined
to be the reason for discrepancy in pass rates?

37“161 The Commission has testified that it is the NRC's decision
as to what licensee training programs should contain, What
documents contain the NRC's requirements for training prcograms
which are uinding on licensees,
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Wwhat enforcement actions, if any, are available to the NRC

wr-@ Lf a licensee fails to establish a program for ensuring that
' its employees are not coming to work under the influence of
alcohol? Please explain the legal basis for your answer,
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NRC Proposed Policy Statement on Maintenance

In 1985, the NRC staff developed a maintenance and
surveillance plan to survey the status of maintenance in the
nuclear power industry.

a. Considering that nuclear power plants have been operating
since the late 1950's, why did it take so long for the
NRC to review the maintenance status of the industry?

b. Specifically, what were the purposes of the maintenance
survey?

¢. What were the findings and recommendaticns resulting from
the survey?

During his testimony befcre the Subcommittee, Mr, Stello
called the Subcommittee's attertion the standard technical
specifications applying to the so-called "safety systems" of
a nuclear power plant, Mr, Stello said that when the NRC
issues the specifications as part of a license conditien
wat+eh has the force of a regulation,

a. Zxplain the distinction between those parts of a nuclear
pever plant which comprise the "safety sysctems” and those
parts comprising the "balance of plant."

b, Considering that the NRC has license condition documents
for each operating reactor having the force of
regqulations, why cannot similar documents exist for
"balance of plant" areas? Explain why the NRC is
considering a policy statement for "balance of plant”
areas, which have no force of regulation, instead of a
document which is fully enforceable? 1Is having
enforceable documents for "balance of plant" areas less
important than having enforceable documents for "safety
systems"?

During his testimony before the Sudcommitiee, Mr. Stello
3aid he favored a policy statement ON maintenance cather
than a rule, in part, because he did rot want to "lose the
momentum" by the industry in the maintenance area. Please
describe specific examples of industry initiatives
contributing to this momentum,



e 0 '

y7, 4+ 1f the nucleac utility industry has, in NRC's view, made
: good faith efforts in properly maintaining its plants, is i:
the NRC's responsibility, as the regulator, %0 have fully
enforceable regulations pertaining to all maintenance areas
of nuclear power plants?

43,11 pescribe the industry role and participation in drafting the
) proposed policy statement on maintenance, In your
discussion, includa a list of all meetings between NRC staff
and NUMARC/INPO members and the topic of discussion for each
meeting.

HV“< Summarize the status of NRC's maintenance policy statement.
Also, give your best estimate of when tLhe policy statement
will come before the Commission for a vote.

Ve . In his testimony before the Subcommittee, an INPO
representative described the document "Guidelines for the Conduct
of Maintenance at Nuclear Power Stations" as the foundation for
industry self-assessment efforts,

a. As the regulator of the nuclear power industry, did the
NRC have any role in developing INPO's maintenance
guidelines?

b. Does the NRC have any formal role in reviewing or
updating INPO's maintenance guidelines?

c. Describe NRC-mandated reguirements INPO nmust follow in

reporting utility compliance with the maintenance
guidelines.

4., Describe INPO's range of enforcement options to ensure
gtilities comply with its maintenance guidelines,.

e. To the NRC's knowledge, has INPO ever taken enforcement
action because of violations of its maintenance
guidelines? If so, fully describe the circumstances,

cE V1. NRC Policy Statement on Enforcement

of A+ During the cecurse of the hearing on October 20, 1987, the

commission stated that it would look again at the wording of its
policy statement cn enforcement with regard to the Commission's
treopening an enforcement action if it appears the penalty
assessed against a licensee should Dde increased, The Chairman
also agreed to let the Committee know what is going to be done as
a result of the second look, what has been done, and what is
going to be done rejarding this 1ssue?



iTA

e 11 =

VvIiI. NRC Office of the Inspector and Auditor

W1 A. pPage 2 of the NRC Chairman's statement dated October 8, 1987,

s

before the Subcommittee indicated that the Commission
occasionally directs OIA to give high pciority to matters waich
affect the Commission's safety decisions. Can you give us some
examples of such matters? How did OIA respond to the
Commission's directions?

/. Please provide a listing of the 12 technical matters
mentioned on page 2 of the NRC prepared statement dated October
8, 1987, which OIA has referred to the Executive Director for
Operations in the past 2 years?

yq,%. In ctestimony before the Subcommittee on October 8, 1987, the

NRC stated that the Commission believes that OIA as currently
structured affords the best mechanism for conducting independent
and objective internal investigative tasks., Yet later in the
Chairman's testimony he stated that if a matter involving a
commissioner or his staff surfaced, the Commission would not
necessarily have OIA investigate it but that it might, "go to an
outside investigator" "if the matter were significant enough."
pPlease explain these twy seemingly inconsistent statements?
Also, please explain the role of the affected Commissioner.

VL How many allegations of wrongdoing by NRC employees or

L1

esntrantors hnave been presented to OIA since its inception in
19787

8. Please specify the proportinn of those alletations
received from internal sources and from external sources,

D, How may of those allegations resulted in OIA

investigations? Please provide a breakdown by fiscal or calendar
year.

€. 0f those allezations investigated, how many resulted in
findings of wrongdoing?

d. 0f those which resulted in findings of wrongdoing, how
many were referred to the Department of Justice? What were the
findings of wrongdoing in those cases? Did any result in
criminal prosecutions? How many?

. The Director, OIA, in testimony before the Subcommittee on
Aetober 8§, 1987, testified tha: she thought there axisted
potential for the Commission tO restrict OIA's investigative
acsivities but that from a practical standpoint she didn't think
tme Commission wouid requize OIA to terminate ar assignment.



Please &xplain what practicalities preclude the Commission from
requiring OIA to terminate an investigation.

52, 4. a) Since OIA's inception, by year, how many alloqationl'ot

misconducte involving Commissioners and/or their staffs have been
received by OIA for investigation?

b) What have been the substance of those allegations?

¢) By year, allegations have resulted in investigations?> Of
those in how many was wrongdoing found?

d) What was the nature of the wrongdoing found?

53-4< Of the OIA investigations which resulted in findings of

wrongdoing by Commissioners, how many, if any were referred to
the FBI or the Department of Justice? Of those, how many
resulted in criminal action? How many resulted in administrative
adverse actions?

gy A, The Director testified on October 8, 1987, that she believed

that, "there are no organizational impairments to the elfective
and efficient operation of OIA." 0No you believe that the fact
that the Director of OIA reports to, and is hired, and may be
fired by tha Commission would be an orjanizational impairment to
an effective investigation of wrongdoing by a Commissioner and/or
his staff? 1If not, please explain why not,

§5. 4. The Director testified that the Commission periodically

§o.

requests briefings on audits and investigations which relate to
safety issues affecting near-term operating licenses and other
matters requiring Commission decisions, Please provide examples
of, and describe investigations which OIA office has briefed the
Commission or which relate to near-term opecating licenses.
Please provide examples of, and describe investigations which OIA
238 briefed the Commission or wnich relate to other matters

requiring Commission decisions, and indicate what those "other
matters"” were,

0. The Director testified that she, "found the Commistion, as a
whole, to be supportive of OIA's activities and responsive to our
findings." Please give examples of, and discuss and explain
instances, if any, in which OIA did not find the Commission to be
supportive of OIA's activities and responsive to its findings.

s #7. The Director testified that, "there are never any

limitations, restrictions or ather impaitments nlaced by the

Commission the conduct of our assignments."” However, i: is a
matter of record that in the case 2! the NIA investigation of
slleged harassment and intimidation of Region IV inspectors at
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the Comanche Peak Steam Electric Station, OIA was directed by
then-Commmissioner Asseistine to make transcripts of all
investigation interviews and to have the investigation conducted
by a particular OIA investigator, Mr. George Mulley. Apparently
these directions from Commissioner \sselstine were follocwed by
OIA. Please reconcile that fact with the statement quoted above.

A7, With regard to the so-called "Stello-White phone
conversation" investigation,

(a) Why didn't OIA interview Steven White?

(b) Why weren't all occupants of the van interviewed, i.e.
Joe Fouchard?

¥7. Please provide evxamplas of recent investigations or audits
in which "important safety questions were at issue." Describe
OIA's findings in these cases and what actions were taken
tregarding them by the NRC or its staff,

i€. Please specify reviews done by OIA of NRC staff conduct
which were needed by the Commission to make licensing and
regulatory decisions,

<. Has the Commission ever halted an OIA investigation? If so,

please specify the allegation which was to have been investigated
and please explain the reasons why the Commission ordered the
investigation halted.

4€. What are the criteria that OIA has for determining whether
an allegation merits an investigation., Please supply all
documents which set forth OIA investigation thresholds and
criteria, Please provide to the Subcommittee a copy of the April
17, 1987, document signed by the NRC General Counsel, referred to
by Chaitman 2Zech, concerning policies and procedures for OIA
investigations of Commissioners and their stafls,

7. In the case involving the apparent unauthorized distribution
of a NRC memorandum fzom Commissioner Robert's office to an
industry representative which came to light in March of 1985, it
was decided that under the more specific and direct
Reorganization Plan of 1980, the investigation of the matter was
properly the responsibility of the Commissioner involved, not
OIA.

a, Do you agree that the Reorganization Plan of 1990
requites or allows the investigations >f matters
involving allezed wrong doing by Commissioner's staff be
investigated by that Commissioner, personally?
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b. What happens when a Commissioner concludes his own

investigation? I the matter then referred to OIA or O
for further investigation?

61.411 To your knowledge, has it been the practice that cases
involving Commissioner's staff are investigated solely within the
involved Commissioner's office, not OIA?

45, 9. What is the current policy regarding the referral of
allegations of wrong doing by Commissioners or their office
staffs to OIA?

té. 29, The Director testified that OIA gets suggestions from the
Executive Director for mattez® to audit,

a) Approximately how many such suggestions does OIA get
each year from the Executive Director?

b) Approximately what percentage of OIA's annual audit work
is done a* the suggestion of the EDO?

¢) About what percentage of these suggestions does OIA
follow?

67 27T. The Director indicated that OIA pericdically driefs the
Commission at its request on investigations which relate to
safety issues affecting near-term operating licensees--

a) Approximately how much of OIA'S inspection work relates
to safety issues involving licensees?

®) Please give examples of briefings to the Commission
involving safety issues which were particularly
significant?

¢) To what extent might such advice to the Commission be
affected by the establishment of an independent
Inspector General OQOffice?

571.211 Please characterize the relationship between O!A and the
Department of Justice, Any problems? How and (f so, do you
suggest they might be corrected?

69 27. wnat guidelines does OIA follow in deciding which
' 1
investigated matters will be referred to the Department of
custice?

720, 2€. Did OIA refer any matters to the Justice Depactment for
possible criminal investigation as a result of testimeny given by
YRS employees at the hearing conducted defore the Congress in
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June, 19877 Please state your reasons for making those
referrals.

71 25. On page 2 of the Director's statement, dated October 8,
1987, she indicated that in the vast majority of cases,
conclusions in OIA's investigation reports are accepted by
management, please indicate some cases in which OIA's
investigative conclusions were not accepted by management, and
what happened in those cases?

22, 2%. With regard to OIA's "Comanche Peak” investigation, OIA
Investigation 86-10:

a)

®)

¢)

d)

e)

£)

9)

n)

How does OIA reconcile the finding in its repocrt that
Region IV Management/Westerman did not comply I.E.
Manual chapter 0400 and 0610 and the conclusion of the
Arlotto Report that Region IV management did comply with
these [.E. Manual chapter?

On what basis did OIA determine that it should
investigate technical enginzering issues?

Was the OIA technical advisor present during all
interviews of Inspector Phillips? If not, why not?

why didn't the OIA report address the issue of whether
the Inspectcr/Alleger H. Shannon Phillips failed to
develop his proposed violations along the lines of the
14 points of 1.E, Manual Chapter 39499 as the CPRRG has
suggested?

How dces OIA respond to tre assertion of the CPRRG
teport that there was a difference in demeanor in
interviewing Mr., Phillips as opposed to Mr, Westerman,
pacrticularly on the second day?

on April 15, 1987, Mr, T.F, Westermin prepared a
memorandum to the Director of OI!A raising certain points
concerning the technical findings and conclusions in
Inspection Report 86-10, How do you respond to the
tezhnical points of disagreement between Mr, Westarman
and OIA?

Why didn't OIA interview J.E, Cummins, a Senior Resident
Inspector at Tomanche Peak around the time the alleged
wrong doing occurred?

why didn't OJIA incerview Shannon Phillips’' section chie’
and immediate supervisor a' the time inspections



i)

3)

k)

1)

n)

-1‘-

relerred to in 85-07/0% were conducted, Mr. Doyal
Hunnicutt?

The investigation concerned Region IV's management, its
Quality Assurance inspection program, and its Form 766
iystem, In view of this, why weren't the Regional

i Iministrator and his Deputy interviewed by OTA?

Why weren't all 34 technical issues ahout which thers
vere allegations evaluated by OIA? Why were only 16
technical issues addressed?

The investigator received testimony that a TUGCO
consultant had been provided NRC inspection report

drafts., Has this even been followed up by OIA? 1If not,
why nnt?

A major aspect of the Comanche Peak investigation and
report was an evaluation of Region IV's Quality
Assurance inspection program. Yet, when Mr., Thomas
Westerman, a Region [V manager was interviewed during
the course of the investigation, he was told by OIA's
investigation office that, "OIA is certainly not going
into an analysis of Region IV's inspection program at
comanche Peak, We're not in the bdusiness to do that."
(statement of Mr, George Mulley, Pg. 92 of transcript
interview of Thomas Westerman). Please reconcile this
tepresentation to Mr., Westerman with OIA's Jdecision to
include Region IV inspection program issues in its
investigation,

for Mr. George Mulley:

Regarding OIA investigation report 86-10 concerning
sllegations of misconduct by Region IV management with
respect to the Comanche Peak Steam Flectric station;

1. Were changes made to your draft of the ceport? 1If
80, what were those changes and who made them?
Were the changes submitted to you first for your
review and aoproval?

2. 1If you did not agree with a proposed change, was
the change not made? Please specify.

3., Please provide to the Committee copies of all
documents which sSupport your answers,

Please explain the Commission's reasons for delivering
sopies of the OIA Comanche Peak Report (OIA Report no.



86-10) including all transcripts of interviews with no
names deleted to Thomas Westerman, Shannon Phillips,
Darwin Hunter, Delmer Norman, Eric Johnson, and lan
Barnes? Do you feel such discribution would compromise
the integrity of the OIA investigation process
generally? 1If not, please explain.

73. 277 (a) 1s this reading of subpart (b) correct? If not, please
explain,

(b) Did the Department of Justice comment on this aspect of
the proposed amendment? If so, what was its comment?

CGL VI, NRC Material False Statement Rule

74, A°. wWhat proportion of the information utilized by the
Commission in its licensing and/or regulatory decisions comes
from license¢es? What percentage comes from Commission staff?

78, A% With regard to the proposed amendment :o the
Commiseion's regulations concerning the obligations of licensees

and applicants for licenses to provide the Commission with
complete and accurate information--

Subpart (b) requires licensees and applicants to provide the
Commission with "information identified by the applicant or
licensee as having for the regqulated activity a significant
implication for pudblic health and safety or common defense and
security." Thus, under this proposal, the determination of what
information 1s significant, and therefore reportable, is up to
the licensee--not the Commission. An objective teast is not used.

(¢) Do you believe that the best policy is that the
determination of what is "significant information" should be made

by licensees and applicants rather by the NRC under an "objective
test"? 1f so, why?

76. ~. DOduring the hearing on October 20, 1987, certain alleged
contacts by Commissioners with members of a law office in which
the mecrits of a staff draft of a proposed rule on material false
statements, SECY 85-149, were discussed, Copies of a letter
describing those alleged contacts, dated July 16, 1985, and
signed by a local attorney, have been provided to the Jommission,
With regard to the representations made in that letter and the
handling of a Freedom of Information AcCt request pertaining to
SECY 8%-149, please answer the following questions:

ﬁgwl a. Tho law firm's letter states, "On May 7 and 8, we
learned that Chairman Palladino voted for all three



*‘—‘

components of the proposed rule, that Commissioner Zech
voted for the first and third components of the proposed
rule, that Commissioner Bernthal was believed to be the key
vote, and that Commissioner votes were due by May 10."

Had Chairman Palladino and Commissioner Zech cast such votes
by May 7 and 8? Had Commissioner Bernthal voted by then?

b. Do any of the Commissioners have any knowledge regarding
how this law firm was able to learn the individual
Commissioner's intentions with such specificity?

?ﬂ\-'/‘(&“ The letter then states, "Accordingly, Don Knuth of KMC

"

[ Z g T

g‘,4d

and Jessica (Laverty) met with Commissioner Bernthal on May

"y

Did Don Knuth and Jessica Liverty meet with Commissioner
Berntal on or about May 9 to discuss his vote on the
proposed material false statement rule. 1If they did meet
with Commissioner Bernthal, did they urge the Commissioner
to "vote to delay issuance of any proposed rule on material
false statements until after the Commission has received the
tecommendations of its Advisory Group on Enforcement
Policy."

d. Did Commissioner Bernthal vote to delay issuance of the
proposed rule pending receipt of the Advisory Group's
recommendations? If he did so, did he do so as a result of
his meeting with Attornies Knuth and Llaverty?

o.(*Aro there any documents which indicate Commissioner
Bernthal's position on the proposed rule prior to his
meeting with Laverty and Knuth? 1If so would you please
provide them for the record. The attorney's letter further
states, "Prior to the May 1 due date for Commissioner votes,
Jessica also spoke to the legal assistants to Commissioner
Roberts and Commissioner Zech concerning the problems with
the proposed rule on material false statements.”

(2,

"Did Ms. Laverty speak to Commissioner Roberts and Chairman

Zech's legal ansistants as represented in the attorney's
letter? 1If so, were the Commissioner's votes influenced as
a result of those meetings?

f. Did Commissioner Bernthal meet with anyone else
concerning how he should vote on the issuance of a proposed
rule on material false statements? !¢ so, who and when d4id
he meet?



g. During the October 20, 1987, hearing the Commission's
handling of a Freedom of Information Act (FOIA) Reguest for
SECY 85-149 and related documents was discussed.

M= How &+ Please indicate if any FOIA requests were made to the
shmt #p=t | NRC regarding SECY 85-149. If so, please specify all

bl e requests and all dispositions of those reguests.
¢ Did the individual Commissioners vote to withhold SECY
\ S-149 on appeal? 1If so, why? Why would a Commissioner

vote to withhold a document as predecisional if he or his
staff had discussed the contents of the document with
private parties and in an open meeting?

O2l. 1Vv. NRC Backfit Rule

77. 4% Did the Baskfit Rule increase the Commission's
substantive authority under the Atomic Energy Act to order
Backfits?

7?. Z. Did the Backf'* Rule impose new limitations, substantive
or procedural, upon the authority of the NRC under the Atomic
Energy Act?

79. A. 1f so, why did the Commission impose such limitations
upon its authority?

LT~ ?0~ A. Since promulgation of the latest version of the backfit
trule in 1986, how may generic backfits has the Commission
ordered? How many site-specific “ackfits has the Commission
ocrdered?

e 7 KA. 1f cost were not a factor, how many additional backfits
would have deen ordered?
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« QUESTION 14, In testimony before the Subcommittee on October 8, 1987,
Chairman Zech stated that there were a number of reasons, other
than the lack of trained investigators for establishing OI.
Please describe other reasons or specific incidents which led
to establishing OJ.

veueR,

sce of mounting Congrecsional criticism of the NRC investigative
03 «¢ in late 1981 and early 1982, the C~mmission elected to establish an
e of Investigations that would report directly to the Commission, The
anission announced that 1t was taking this step to improve NRC's capability
to perform credible, thorough, timely, and objective investigations., A!though
the staffing of the new office with trained fnvestigators was an important
step in achieving this goal, the Commission recognized that the past problems
were a product also of the organizational placement of the investigative
function, 1ts degree of functional independence, adequacy of staffing levels,
and the amount and quality of investigtive authority and performance
standards. Thus, the decisfon to establish Ol was predicated on the
Commission's desire to strengthen all of these areas rather than confine the

remedy only to recruiting trained investigators,

UREAUX/SIMPSON/O!
02/09/88



' . QUESTION 15. Please provide to the Committee the following, since 1982,
by year:

(A) the tota) number of alleged violations of NRC rules and
reguiations referred to 01,

(B) the total number of the alleged violations which resulted
in the opening of Ol cases.

0! has not kept records of the number of investigative requests that have been
declined by OI, It is a rarity for Ol to decline investigative requests,
especially since the greater formalization of investigative request procedures
over the past two years. Consequently, the below cited case initiation

statistics also serve as a fafrly accurate indication of all matters brought
to Ol's attention,

BREAUX-SIMPSON/O!
02/09/88




, QUESTION 15 (A) (B). (CONTINUFD)

YEAR NUMBER OF CASES OPENED
1982 164
1983 186
1984 158
1985 150
1986 86
1987 8
TOTAL YEAR TO DATE: 831

BREAUX-SIMPSON/O!
02/09/88



+ QUESTION 15. Please provide to the Committee the following, since 1982,
Qx year:

(C) the tota) number of cases Ol referred to the Department of

Justice,
ANSWER :

YEAR CASES REFERRED DOJ
1982 0

1983 12

1984 14

198% 15

1986 15

1987 25

TOTAL TO DATE: 81



JQUESTION 15. Please provide to the Committee the following, since 1982,
by year:

(d) the total number of cases referred to the office of
Inspector and Auditor (OQIA) by OI.

ANSHER.

01 Referrals (n OIA

1982 ««- 0

1983 --- 0

1984 --- 0

1985 «-- §

1986 --- 3

1987 --- 11

1988 «-- 1




+ QUESTION 15. Please provide to the Committee the fo'lowing, since 1982,
by year:

(E) the total numbar of cases Ol and OIA collaborated on.

ANSWER,

We assume that "collaboration" means instances where both OIA and 01 jointly
work the same investigation or portions thereof, such a: the conduct of joint

interviews, We can find no record of any such OIA/0] collaboration,

BREAUX-SIMPSON/O!
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. QUESTION 16, Since Ol's inception in 1982 there has been consider:ble
discussion of Ol authority to self-initiate investigations,

(a) Specifically deccribe the extent of authority to
self-initiate investigations,

(b) What document {dentifies Ol's self-initiation authority?

ANSWER,

The authority of Ol to self-iritiate investigations 1s set forth in O] Policy
4. This policy codifies the authority to self-initiate investigatiors that
was granted Ol at the time of its 1982 creation., The Commission re-affirmed
this authority in response to an April 1987 01 Commission Paper (SECY 87-93),
At this point, O has the authority to initiate investigations in the absence
of a staff request or even in the face of staff opposition. The Commission,
of course, may direct Ol not to continue any investigation, With the realign-
ment of O as an NRC Staff Office, this authority, as well as other 01
operational and organizational aspects, will be considered by the 01
Organization Review C-oup recently appointed by the Chairaan,

BREAUX-SIMPSON/0O!]
0z '09/88



QUESTION 16. Since OI's inception in 1982 there has been considerable

discussion of Ol authority to self-initiate investigations,

(¢c) Why was the Investigations Referral Board (IRR)
established?



" QUESTION .6. Since Ol's inception in 1982 there has been considerable
discussion of Ol authority to self-initiate investigations,

(d) Who established the IRB?

ANSKER



. QUESTION 16.

Since Ol's inception in 1982 there has been considerable

discussfon of Ol authority to self-inftiate investigations,

(e) Did the Commission vote on establishing the IRB? If not,
why not? 1f the Commission voted on establishing the IRB,

how did each Commissioner vote?



' QUESTION 16, Since Ol's inception in 1982 there has been considerable

discussion of O] authority to self-initfate inv:stigations,

(f) Explain why the 0l Cirector was not a voting member of the
IRB?

ANSWER



QUESTION 16. Since Ol's inception in 1982 there has been con:iderable

discussion of Ol authority to seif-initiate investigations,

(g) What were the findings and recommendations of the IRB-



"QUESTION 16, Since Ol's inception in 1982 there has been considerable
discussion of Ol authority (o self-initiate investigations,

(h) Why was the IRB “dis-established"?



+QUESTION 17.  Although the IRE has been “dis-established," the NRC inftiated

the Investigation Priority Review Group.

(b) 1s the 0! Director a participating member of the new body?
If so, what are his responsibilities?

ANSWER



* QUESTION 18.  In April 1987, the Ol Director submitted SECY 87-93 to the

Commission,

(a) For what specific reasons did the Ol Director submit the
SECY paper to the Commission?

(b) What events led to submitting the document to the

Commission?

ANSWER

SECY-87-93 arose out of an Ol concern that certain Staff and Commission
actions taken from 1986 on had the effect of creacing confusion regarding the
scope of Ol authority and responsibility. Two actions in particular -
Commission approval of a Staff proposal (SECY-85-369) regarding the
initiation, establishment of priorities, and the termination of investiga-
tions, and establishment of an Investigation Referra) Board - appeared to
conflict with long standing Ol policies and procedures, particularly in such
areas as the authority of the Director, OI, to initiate investigations sua
sponte, or the obligation of NRC employees to report wrongdoing matters to 01,
The need for clarification became acutely evident in February 1987 when
controversy over O] self-initiation of an investigation over the objections of
some Staff officials led to at least one Commissioner severely criticizing the
Ol actions and suggesting the need for disciplinary action for the Director,
0l.

BREAUX/SIMPSON-O]
02/09/88




+ QUESTION 18. In April 1987, the Ol Director submitted SECY £€7-93 to the

(¢) What did the Ol Director ask for in the SECY paper?

ANSWER

01 asked, (1) that the Commission reaffirm Ol's suthority and responsi-
bilities, and (2) thut the Commission direct Ol and the Staff to develop joint
guidince to ensure that all NRC employees are informed of the scope of 0l
authority and responsibility so that all matters of wrongdoing are brought to
Ol's attention, (] then provided a list of seven statements of Ol authority

and responsidility for Cormission affirmaticen,

BREAUX/SIMPSON-O]
02/09/88



"QUESTION 18.  In Apri) 1987, the Ol Directer submitted SECY 87-93 to the
Commission,

(d) What arrangements ware reached as a result of the manage-
ment meeting held to discuss the SECY paner?

The Director, 01, and his staff met with the Commission on July 29, 1967, to
discuss SECY-B7-93, During that meeting the Commission re-affirmed its
supiort for the existing 27 Ol Policy Statements. The Commission particulariy
re-erphasized the authority of 0! to self-initiate investigations. Prior to
that management meeting, but subsequent to the submission of SECY-87-93, the
Investigation Referra)l Board was disestablished, and the Commission announced
that reither Commission nor Office of General Counse) review of proposed 0]
referrals to the Department of Justice would be required. Based on the
foregoing, as well as the advice of Commission staff, O] submitted SECY 87.93A
which forma)ly withdrew SECY-87-33, Ol's withdrawal of SECY-87.93 was based
on ft5 understanding that the issues raised by that paper had been favorably

resolved by the above-described actions,

BREAUX/SIMPSON-O!
02/09/88




* QUESTION 19.  What NRC document(s) define the procedures for conducting
fnvestigations under Ol's jurisdiction?

(a) Define the thresholds for conducting Ol investigations,

ANSKEFR

0! investigations are conducted in accordance with the 27 Commission-approved
01 Pelicy Statements, Implementing procedures are conttained in the
01/1nvestigative Procedures Manual,

BREAUX/SIMPSON/ 0!
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Tl 9, What NRC document(s) define the procedures for conducting
investigations under Ol's jurisdiction?

(b) OLefine the priorities for conducting Ol investigations,

ANSHER

The thresholds for conducting 01 investigations are fou J generally in Part
111, 8.1, of the Appendix to NRC Manual Chapter 0517, The threshold for a
Staff fnvestigative request 1s a reasonable basis for belief of wrongdoing and
8 Staff determination that an investigation is necessary for enforcement or
other regulatory action, The Director, O], may self-initiate ar investigation

based on reasonable belief of wrongdoing in accordance with 01 Policy 4,

BREAUX/SIMPSON/O]
02/09/88



£ST L. What has the ultimate authority, within NRC, to open 2
full-scale investigation under O1's jurisdiction? Who has the
primary responsibility to determine whether or not an Ol
fnvestigation is needed?

ANSuTR

Ultimate authority of course rests with the Commission, A)though the EDO and
Regfonal Administrators may request investigations, only the Commission may
direct 0! to open an investigation, Thus, on a practical basis, the Director,
01, determines whether or not to initiate an investigation, Similarly,
duthorized requestors have a responsibility to request Ol investigations when
the threshold criteria of NRC Manyal Chapter 0517 are met. The Directer, OI,
rust also remain aware of matters that may require investigation and be
prepared to initiate investigations in the sdsence of a request. The fore-
going procedures have been followed in the past, The recent transfer of O to
the Staff of the E00 may alter these arrangements depending, inter alia, on

the recommendations of the recently chartered Ol Organization Review Group.

BREAUX-SIMPSON/0Q]
02/05/88



* QUESTION 21. Has the Commission ever denied an 01 request to inftiate an
{nvestigation under 1ts jurisdiction? 1f so, describe the

specific incidences and why the request(s) were denied,

The Commission has never denfed an O] request to inftiate an investigation
under 1ts jurisdiction, but did decline to support the initfation of an
investigation fnvolving two senfor managers at the Wolf Creek Generating
Station, Burlington, Kansas, in early 1985. In accordance with Commission
policy regarding the investigation of persons for reasons of character and
integrity, Ol brought to the Commission's attention certain actions on the
part of these two senior officials - alleged sexua) harassment, alleged
blackballing of a former employee, and the alleged i1lega) search and seizure
of documents from that employee's vehicle (without that employee's knowledge).
01 ¢id not specifically recommend a course of action in the Commission paper
setting forth the above allegations, out Commission Asselstine proposed an

investigation be conducted, The Commission voted not to support this action,

BREAUX-SIMPSON/O]
02/09/88



*QUESTION 22.  Please explain the relationship between wrongdoing and
safety 1ssues in the context of 0Ol's responsibilities to
investigate wrongdoing. 1In the Commission's view, does
wrongdoing always have safety significance? Does Ol share the
Commission's view of the relationship between wrongdoing and

safety issues?

ANSWER

0! offers the following observations regarding the interrelationship of
wrongdoing and safety. The NRC does not prescribe requirements for non-safety
reasons. As wrongdoing in the NRC context always involves the deliberate
violation of NRC requirements, 1t must always have safety signiticance,
Wrongdoing 1s not a random chance event, A component does not just happen to
fail, nor an individue) just happen to make a mistake, To the contrary, an
individual, or more ominously, & group of individuals, sets out not only to
violate a safety requirement, but in virtually all instances, to conceal or
cover up this violation, The underlying violation may vary in significance
from faisification of QA records relating to components that are, in fact, of
sufficient quality to falsification of QA records that conceal actua) defects.
But tre safety significance of the wrongdoing does not turn only on the
apparent magnitude of the violation per se. The real safety significance lies

with the person or persons who committed the violation, In other words, the
fssue 15 character and integrity,

BREAUX,SIMPSON-0]
02/09/88



" QUESTION 22, (CONTINUED)

The nuclear industry is largel self-regulating. For the most part, our
regulatory assumption 1s that most licensees will comply voluntarily with N&(C
requirements, and that their commitment to the protection of the public hee th
and safety 1s as vigorous as that of the NRC, We do nut disagree with this
assumption, But, this is what makes character and integrity so important,

The NRC must be able to rely on persons in the industry to comply with, not
circumvent NRC requirements., Industry employees who engage in deliberate
violations of NRC requirements represent a safety threat in terms of their

unreliability,

It is difficult enough for NRC inspectors to detect non-compliance when it is
not deliberate given NRC resource constraints. When such violations are done
on purpose, and covered up, such non-compliance 1s highly unlikely to be
¢iscovered during routine inspections, Thus, the licensee employee who
engages in wrongdoing is Tike a Trojan horse within the regulatory system,
Whatever character traits that may lead them to commit such violations render

such employees safety hazards of the first order,

Thus, 1t 15 Ol's view that wrongdoing, as defined by the NRC, always has a
degree of safety significance,

BREAUX/SIMPSON-01
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" QUESTION 23, In his October 8, 1987 testimony before the Subcommittee,
Mr. Stello gave examples of the staff and Ol working together
to take necessary regulatory action even before investigations
were complete, Mas the staff had to delay regulatory actions
while O] continued its investigations, Please describe
specific examples, 1f any, where this has occurred.

ANSWER



" QUESTION 24. In his October 8, 1987, testimony before the Subcommittee,
Mr. Hayes noted Ol's mission of providing thorough, objective,
and timely reports to the staff to assist them in making
regulatory decisfons., What criteria 1s used to suspend an
fnvestigation based upon a regulatory need? Who makes this
decision? Please give specific examples of Ol fnvestigations
that have been suspended,

ANSWER

The Director, 21, may elect to suspend an investigation based on a lack of
regulatory need, but this would be a rare action for the following reason,
Virtualiy all current Ol investigations have been carefully reviewed by the
Staff and 01 prior to inftiation, Each open case represents a joint Staff/0!
decisfon that the facts available to the NRC at the outset represent a
reasorable belief that wrongdoing has occurred. As by definition, regulatory
need attaches to all wrongdoing within 01 jurisdiction, the only factor that
could Tead to a decision that a regulatory need no longer exists would be
compelling evidence supporting & reasonsble belief that wrongdeing did not, in
fact, exist, This normally would be a result of the investigative provess.
Under those circumstances, the assigned investigator would, with the concur-
rence of his supervisor, discontinue the investigation and write a fina)
report of investigation that would be issued in accordance with standard

proceduyres.

BREAUY/SIMPSON/O!
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Although the original requestor of an investigation may assert that he or she
no longer requires an investigation, the fnvestigation would be discontinyed

by the Director, OI, only 1f there was a reasonable belief that there was no

wrongdoing,

On the other hand, the Director, 01, may want to close a case due to 2
requestor's assignment of a lower priority to the investigation, For example,
the requestor of an fnvestigation initfally assigned & high priority may,
based on the belief that the investigative results no longer are necessary,
request it be treated as 2 low priority case., Under those circumstances, the
case could become a candidate for Ol administrative closure for lack of
resources., Thus, although Ol would not close a case solely on the basis that
the Staff asserts that there no lorjsr 15 3 regulatory need, the practica)
results of such a Staff action would be to cause the matter to be closed

edministratively for lack of resource:.

As of December 31, 1987, O has clesed 39 cases administratively for lack of

resources,

BREAUX/SIMPSON/0Q]
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TION 25.  Please provide to the Subcommittee the following data by
fiscal year through 1987,

(a) the number of positions requested by OI,

(b) the number of positions requested for 01 by the
Commission,

(¢) the number of positions allocated to 01,

(d) the number of positions allocated to O1 by the Congress,

ANSWER

The following information 1s responsive to this question:

Fiscal Comrission President's
Year Rgst to OMB Budget Rgst
e fTE

1982 38 18 :
1983 k1) k1 °
1984 42 38 b
198% 49 45 b
198¢ 38 4 >
1987 44 48 b
1988 (5 'Y b
1989 4 LY

* The 0ffice of Investigations persorne) cetling was held to 38 FTE's
until FY 1986, (See attached 1/24/85 memo from C. Kammerer to
J. Asselstine,)

> Congressional Authorization Act and Appropriations Act did not
reduce the President's Budget request for the Office of Investigations,

BREAUX/SIMPSON/C!
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