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NRC STAFF RESPONSE TO INTERVENORS' MOTION FOR
ACCEPTANCE GF ADDITIONAL REPLY TO COMMISSION
ORDER OF JULY 14, 1988 REGARDING ALAB-895
INTRODUCT 10N

On August 26, 1988, the Seacoast Anti-Pollution League (SAPL), Town

of Hampton, Wew England Coalition Ou Nuclear Pollution (NECNP), and the
Massachusetts Attorney General (collectively “intzrvenors") filed a nctiorn
in they request leave to bring to the Commirsion's attention a document
entitied "“Request For Financial Information" which was directed to
Applicants by the NRC Staff on August 11, 1988, According .0 intervenors,
by requesting the information set forth in the attached document the Staff
has embyvaced "inconsistent pnsitions" with respect to the Massachusetts
Attorney General's petition for waiver of the Commission's financial
qualification rules, and has "raise[d) evidence sufficient to make out a
prima facie case" that application of those rules in this proceeding will
not serve the purposes for which they were adopted. See Motion at 1.

Although the instant motion filed by intervenors is not authorized by
the Commission's Rules of Practice, the Staff does not oppose intervenors'
request that the proffered document be included in the record. As

explained below, however, nothing in the document suggests that the Staff
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has changed its position on the merits of intervenors' waiver petitions or
constitutes information sufficient to warrant 2 waiver of the Commission's
financial qualification rules,
BACKGROUND

On July 5, 1988, the Appeal Board fssued ALAB-895 1/ which affirmed
the Licensing Board's dismissal of a petition for waiver of the
Commission's financial qualification rules &/ filed by SAPL, NECNP, and
the Town of Hampton, and which held that a separate waiver petition filed
by the Massachusetts Attorney General should be certified to the
Commission because it met the standards set forth in 10 C.F.R, § 2.758(b).
ALAB-895, slip op. at 39. On July 12, 1988, SAPL, NECNP, and the Town of
Hamptow: filed a petition for Commission review of ALAB-895, In a response
filed on July 22, 1988, the Staff opposed this petition for review and
explained why the Appeal Board was correct in affirming the Licensing
Board's denial of the waiver petition. See NRC Staff Response To Joint
Petitioners' Petition For Review Of ALAB-89S, passim (July 22, 1988),

On July 14, 1988, the Commission issued an order soliciting the views
of the Staff and Applicants as to whethe- 1t should exercise its
discretion in favor of granting the Massachusetts Attorney General's

petition, See July 14, 1988 Order at 2. Both the Staff and Applicants

1/ Public Service Comganv of New Hampshire (Seabrook Station, Units 1

and ¢, ALAB-RYE, RC ___ (July 5, Tose)
2/ 10 C.F.R, §§ 2.104(c), 50.33(f), and 50.57(a)(4).




e ¥

filed responses on July 22, 1982, 3/ In its order, the Comission stated
that the Massachusetts Attorney General and any other party could file a
reply to the responses of the Staff or Applicants. July 14, 1988 Order at
2. The intervenors did so on August 2, 1988, See Intervenors Reply To
The Responses Of The NRC Staff And Applicants To The Commission's O-der Of
July 14, 1988 (August 2, 198R): Response Of Massachusetts Attorney General
James M. Shannon To Commission Order of July 14, 1988 (August 2, 1988),

In its response to the Commission's order, the Staff pointed out that
the Appeal Board's finding that the Attorney General's petition met the
standards set forth in 10 C.F.R. § 2.758(b) was based solely on
fnformation presented by the Attorney General that one of the
ca-applicants, MMWEC, had announced its intention to discontinue its share
of the Seabrook maintenance costs. y The Staff also pointed out that
subsequent to the issuance of ALAB-895, another of the Seabrook
co-applicants, Northeast Utilities, announced {its intention to fund
MMWEC's share of the Seabrook maintenance costs through August 31, 1988.
Staff Response at 9-10, The Staff also noted that the co-owners of the

Seabrook Station were working “to structure an arrangement to provide

3/ See NRC Staff Response To Conmission Order Of July 14, 1988 (July 22,
T9B8); Applicants' Response To The Commission's Order Of July 14,
1968 (July 22, 1988).

4/ The Appea) Board stated:

It is the financial inadility or unwillingness of PSNH or some
other joint owner to fund its share of the cost to operate
Seabrook safely at lTow power that, if established, provides the
special circumstances warranting a rule waiver,

ALAB-895, slip op. at 29,
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funding for the MMWEC share for a period of at least a year." Id. at 10.
In 1ight of these developments, the Staff urged the Commission to deny the
Attorney General's petition, arguing that "the circumstances underlying
the Appeal Board's decision to certify the Attorney General's petition to
the Commissfon no longer obtain.,” 1d. at 10, In other words, funds
currently are available to Applicants to maintain and operate the Seabrook
Station safely. ld.

In its response to the Commission's order, the Staff stated that even
though the the Attorney Jeneral's waiver petition should be denfed, the
Staff would continue to monitor developments affecting the Seabronk
Station:

The Staff will continue to follow its usual practice of

ronitoring developments bearing on Applicants' ability to

maintain and operate the Seabrook Statiun safely and, pursuant

to section 182 of the Atomic Energy Act, will require Applicants

to demonstrate -- prior to the commencement of low power

operations -« that there is reasonable assurance that they

possess or can obtain the financial resources needed to conduct

that activity in a manner that does not threaten the public

health and safety.
1d. at 11, n.10. Consistent with this representation, on August 11, 1988,
the Staff requested Applicants to provide certain information bearing on
their ability to fund the costs of maintenance, operation, and
decommissioning of the Seabrook Station after low power operations. See
Attached Enclosure To Letter From Bruce Boger To Robert Harrison (August
11, 1988), It is this request for information which intervenors argue
represents a change in the Staff's position and which should impel the
Commission to grant the Attorney General's waiver petition, The

intervenors are wrong.,



DISCUSSION

No showing has been made to warrant a waiver of the Commission's
financial qualification rules. With respect to the waiver petition filed
by SAPL, NECNP, and the Town of Hampton, the Staff arjued -- and the
Licensing and Appeal Boards agreed -- that neithar the bankruptcy filing
of the Public Service Company of New Mampshire nor New Hampshire's
anti-CWIP law operate to deprive Applicants of the funds necessary to
cperate the facility safely at low or full power, See ALAB-895, slip op,
at 18, 22. Nothing in the motion filed by intervenors changes this
salient fact,

Similarly, the Staff has urged the Commission to vacate the Appeal
Board's finding that the Attorney OGeneral's petition made out a
prima facie case because, as discussed above, that finding has been
superceded by intervening circumstances, See Staff Response at %.10,
Nothing in the instant motion or the Staff's request for information from
the Applicants to which finterverors allude suggests that these
circumstances have changed materially, 8/ The suggestion therefore that
the information proffered by intervenors establishes a prima facie case
warranting a2 watver of the the Commission's financial qualification rules

is baseless.

§/ Indeed and to the contrary, the information submitted by Applicants
in response to the Staf“'c request indicates that Northeast Utilities
has agreed to fund MMREC's share of the project through November 20,
1988, and that additiona) arrangements may soon be completed which
assure that MMKEC's share of the project will be patfd at least
through December 31, 1589, See Attached Enclosure to Letter from
Robert Marrison to NRC at 9 TAUgust 31, 1988),



In requesting Applicants to provide information bearing on their
ability to maintain, operate, and decommission the Seabrook Station, the
Staff simply was *aking the type of action contemplated by the Commission
when it relieved regulated utilities from showing their financial The
Commissfon stated:

[TIhe Commission dnes not intend to waive or relinquish its
residual authority under Section 1872 of the Atomic Energy Act
of 1454, as amended, to require such additional information in
individua! Tommission t%

’ ranted or denfed or

3 Or revored.

“Elimination of Review of Financial Qualifications of Electric Utilities
in Operating License Review and Hearings for Nuclear Power Planis",
49 Fed. Reg. 35747, 38751 (September 12, 1984) (emphasis added).

Essentially, intervenors argue that the Sta’f's request for financial
information from the Applicants shows that the question of Applicant's
financial qualifications to operate the Seabrook facility should be
1itigated. There is no merit to intervenors' position, The Staff, unlike
an intervenor, has the regulatory responsibility to protect the public
health and safety. To carry out this mission, the Atomic Frergy Act
provides, inter alia, that the "Commissior may at any time ., . . require
further written statements in grder to enable the Cormission to determine
whether the app'ication should be granted or denled or whether a license
should be modified or revoked." 42 U.S.C. § 2232, This is why the Staff
may inquire fnto a regulated uti(ity's financia) qualification to operate
¢ facility whenever it bzlieves it necessary to do so. See 10 C.F.R,
§§ 2.102(a), 50.71(d), 50.73(c).

In order to warrant a waiver of the rules exempting a regulated

utility frum having to demonstrate 1its financial qualification, a



petitioner must make a prima facie showing that application of the rule in
question "would not serve the purpose for which the rule was ado;ted." 10
C.F.R, § 2.758(b). This showing requtires more than speculation about the
financial condition of an applicant; a petitioner must make a showing that
is "legally sufficient to establish the fact or case unless disproved.“
Public Service Company of New Hampshire (Seabrook Station, Unfts 1 and 2),
ALAB-653, 16 NRC 55, 72 (1987), Tu warrant a waiver, intervenors were
required to demonstrate that the underlying premise of the financia®
qualification rule -« {,e,, that the rate process .isures that funds
needed for safe operation will be made available to regulated electric
utilities, see 49 Fed. Reg. at 35780 -« fs not applicable in this case,
For the reasons discussed in the Staff's response to the Commission's July
4, 1988, Order, intervenors have not made this showing, That the Staff
has requested financial infarmation from Applicants does not constitute
evidence undermining the premise of the rule; indeed, the Applicants
response to the Staff's inquiry indicates .at Applicants continye to have

adequate funding through November 20, 1988 and continue to work on longer
range funding. See n.§, supra.

CLUSION

The motion for leave to file an additional reply to the Commission's
July 14, 1988 Order filed by SAPL, NECNP, Town of MHampston, and the
Massachusetts Attorney General should be granted and the Massachusetts
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WASHINGTON, D € 20888

Taaet August 11, 1988

Docket No,: 50-44)

Mr. Robert ). Karrison

President & Chief Executive ¥ficer
Public Service Company of New Mampshire
Post Office Box 330

Manchester, New Mampshire 03108

Dear Mr, Nzrrison:

SUBJECT: FINANCIAL COVERAGE FOR TWE COST OF LOW POWER OPERATION-REQUEST
FOR ADDITIONAL INFORMATION

As you are aware, the NRC 15 continying to follow the financial aspects of
Seabrook activities, The sta’’ seeks clarification with 1egards to the
applicant's ability to provide fimarcial coverage for the cost of Yow power
operation of Seabrook and the cost of any permanent shutdown of the focility

and maintenance In a safe shutdown condition following low power operation,

It wou'd be appreciated 1f you wou'd provide the additiona) fnformation requested
in the enclosure by Aygust 31, 1988,

Sy
Boger, Assistarnt Director
o7 Region | Reactors
Uivision of Reactor Projects 1/11

Enclosyre:
As stated

See next page

f ATTACHMENT 1.
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2.

ENCLOSURE

REQUEST FOR FINANCIAL INFORMATION
SEABROOK UNIT NO. 1
DOCKET NO, 80443

Please provide detailed estimates of (a.) the total cost to operate
Seabrook Unit No. 1 at low power only (up to five percent power); and
(b.) the total cost to permanently shut down the facility after low power
operation only and to meintain 1t 14 a safe condition, should that become
necessary, Also provide an estimate of the cost to store and to dispose
of the irradiated fuel assuming low power operation only, Descride in
detai] the assumptions underlying the estimates. Include assumptions as
to power levyl, duration of operation, method of fuel storage and disposa)
and method of permanent shutdown and safe maintenance, In response to
the above, the appiicants (1,e,, the joint owners) should update their
response to the NRC Tetter deted August 17, 1987, This request for
information fs in addition tc the reporting requirements of the HRC's
decormissioning rule publishe.' in the Federa) Register on June 27, 1988,
(8% FR 24018),

Please provide » cetafled statement of the sources of funds for covering
tetal costs of low power operation and tota) costs of permanent shutdown
of tie facility and maintenance fn a safe condition after & period of
Tow power operation only, Indicate the assumptions underlying the
projection of each source of funds.

Provide coples of the latest funding forecast approved by the joint
owners, Also provide copies of the funding performance for the most
recent six months,

Provide a detailed statement of the joint owners' plan for covering the
11,6 percent share of Seabrook costs that 1s no longer being paid by
Massachusetts Municipal Wholesale Electric Company (MMWEC). Icentify

any new or prospective owner(s) or other participant(s) in the project
and describe in detai) the arrangements for their participation and for
covering the share of costs formerly paid by MMKEC, Describe how MMWEC's
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share of costs will be covered by the time low power operation 1s authorized,
(For this purpose assume that low power authorization 1t received after
September 1, 1988.)

Please fdentify any other joint owner(s) that 1s in default (or that is
expected to be In default in the next twelve months) or in arrears

on 1ts Seabrook payments, Describe the circumstances of the defeult (or
potential default) or the arrearage and indizate how the unpaid share is
being (or will be) covered, Describe the plan for coverage of the share
through low power operation up unti) issuance of a full power license.
(For this purpose, Assume & ful) power license fs issued in the summer
1985.)

Descridbe the effect of bankruptcy on PSNK's ability to cover its share of
Seabrook costs both currently and through a period of low power operation,
Please summarize any pronuuncements of the Bankruptey Court that affect
SNH's ability to pay its total share of Seabrook costs both currently
and through low power operation up unti) fssuance of & ful) power license.
Indicate 1f PSNN 15 up-to-date on payment of its share of costs to the
project snd explain how PSNM expects to continue to be up-to-date on fts
payments through low power operation up until fssuance of a full power
Ticense, (For these purposes, assume & fui) power license s issued in
the summer 1989.)

Describe the statys of efforts to spin-off New Hampshire Yankee Electric
Corporation as an independent company, Explain any effects on responses
to t'» above questions 1f the reorganization were to be accomplished,

Provide the following for each joint owner:

8. Copies of the most recent published, interim financia) statements
(and interim report to stockholders for the investor-owned utilities),

b. Copfes of the 1987 SEC Form 10-K, the most recent SEC Form 10-Q and
the most recent SEC Form B.X, for the joint owners that file these

reports,

.



NRC Question 41

Provide a detailad staterment of the joint owners' plan
for covering the 11.6 percent share of Seabrook costs that is
no lon?or being paid by Massachusetts Municipal Wholesale
Electric Cormpany (MMWEC). Identify any new or prospective
owner(s) or other participant(s) in the proioct and describe
in detail the arrangements for their partic pation and for
covering the share of costs forrmerly paid bg MMWEC, Describe
how MMWEC's share of costs will be covered by the time low
power operation is authorized. (For this purpose assume
that low power authorization is received after September 1,

1988.)

Respanse to NRC Question 4i
On June 1, 1988 when MMWEC announced its intended

"withdrawal from the Seabrook Station nuclear project”, and
that it would make no further payments to the Seabrook
Project and that it would seek an agreement “to take MMWEC
out of the project in a financially responsible manner", the
Project account referred to above in Response to NRC Quest

2 contained a positive balance in MMWEC's faver sufficient
cover MMWEC's share of the anticipated billings for the month
of Jure and part of July. On July 13, 1988, Northeast
Utilit es ("NU"), the registered holding company pareat of
The Connecticut light and Power Company, one of the Jrint
Owners, announcea that it would advance sufficient funds in
lieu of the MMWEC obligation to permit the Project to meet
its obligation through Augurt, 1988, On July 20, 1988
$2,249,000 was advanced to the Project by MU, vhich will

cover MMWEC's share to Septerber 9, 1988,

ATIACHMENT 2




On August 3., 1988 NU announced that it had concluded
arrangements under which it will provide further funding "for
the [MMWEC) portion of the Seabrook Nuclear Project that is
subject to default" through November 30, 1988 (see Attachment
£). This will permit the Project to "cover" the MMWEC shire
through that peried.

The status of MMWEC's participation in the Project has
been the subject of active negotiation for some time.

MMWEC's unilateral announcement on June 1 that it was ceasing
further payments complicated these negotiations, As
indicated, the short-term financial conseguences of that
announcement are being covered by NU's payments through
Nove=ber 30, 1988. 1In addition, The United Illuminating
Company has assermbled investors who intend to cover the
longer-term conseguences of the MMWEC default. These
investors will provide the Project up to $30 million of
additional funds as MMWEC's payrents fall due between
November 30, 1988 and Decermber 31, 1989, wvhich amount exceeds
MMWEC's share of the presently estirmated Project billings
during that period, The contracts to document this
arrvangement are in preparation and expected to be completed
on or before September 15, 1988, A further response which
provides the requested details of these arrangements will be

filed at that time.
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