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A.

I, DISCUSSION

The Standards for Intervention
1. Petitioners Must Meet the "Interest" Requirements
of 10 C.F.R.§ 2.714

Section 189a of the Atomic Fnergy Act of 19054, as amended,

4?2 U,8.C, § 2256(a), provides that:

In any proceeding under [the] Act, for the granting, sus-
pending, revoking, or amending of any license . . . the
Commission shal! grant a hearing upon the request of any
person whose interest may be affected by the proceeding, and
shal! admit any such person as a party to such proceeding.

Section £.714(&)(2) of the Commission's Rules of Practice, 10 C.F.R.

§ 2.714(e)(2), requires that a petition to intervene in a Commission pro-

ceeding set forth with particularity:

(1) the interest of the petitioner in the proceeding;

(?) how that interest mar be affected by the results of the
[ roceeding; and

(2) the specific aspect or aspects of the suhject matter of
the proceeding as to which petitioner wishes to intervene.

In order f{or intervertion to be granted, the Atomic Safety and Licensing

Board designated to rule on petitions to intervene and/or requests for

hearing must {ind that the petition satisfies these standards. -

1/

In determining whether the requisite interest prescribed by both

Section 18% of the Atomic Energy Act and Section 2.714 of the Commis-

1/

- - .

Intervention may also be granted as a matter of discretion to a peti-
tioner who is not entitled to intervention as a matter of right if the
petitioner can show that the Commission's specific criteria weigh in
favor of discretionary intervention. See Portland General Electric
Company, et al. (Pebble Springs Nuclear Plant, Units 1 and 2),
CLI-76-27, 4§ NRC €10, 616 (1976). Since, the instant petitioner has
not addressed these criteria, which is its burden (Nuclear Engineer-
ing Company (Sheffield, Illinois, Low-Leve! Radiation Waste Disposal
Site), ALAB-473, 7 NRC 737, 745 (1978)), discretionary intervention
will not be discussed further.
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sion's Fules of Practice is presert, the Commission has held that contem-

poranecus judicial concepts of standing are contraliing. Pertland General

j‘_'.}_ectric-Co. (Pebhle Springs Nuclesr Plant, Units ! and 2), CLI-T6-27, 4
MIC 610, 613-!4 (1876). Thus, there must be a showing (1) that the

action being chalienged could cause "injury-in-fact" to the person seeking

to intervere =' and (2) that such injury is arguably within the “zone of

interests” protected by the Atomie Energy Act ) of the National

4/

Environmental Poliey Act. = 1d. See also Warth v, Seldin, 422 U.S. 490

(1875); Sierra Club v. Morton, 405 U.S., 727 (1972); Association of

Deta Processing Service Crganizstions, Ine. v. Camp, 307 U.S, 150, 183
- W Rsi N §

{1670),
The Appeal Doerd has ruled that the close proximity of a petitioner's
residence, standing alone, is sufficient to satisfy the interest recuire-

ments, Virpginia Electric and Power Company (Neorth Anna Nuclear Fower

Station, Units 1 and 2), ALAB-5322, § NRC 54, %6 (1979). Though no
firm outer boundary for this zone of interest has heen determined, dis-

tances of up to 50 miles have been accepted by the Appeal Boerd as con-

2/ "Abstract concerns" or & "mere academic interest” in the matter
which are not accompanied by some real impact on a petiticner will
not confer standing. See In the Matter of Ten Applications for
Low-Enriche¢ Uranium "Exports to EURATOM Merber Nations,
CLI-77-24, 6 NRC 525, 531 (1977); Pebble Springs, CLI-76-27, su-
ra, 4 NRC at 613, FREather the asserted harm must have some par-
ticular effect on a petitioner, Ten Applications, CLI-77-24, suprs,
and a petitioner must have some direct stake in the outcome the
proceeding. Sec Allied-General Nuclear Services, et al. (Barnwell
fucl Receiving and Storage Station), ALAB-328, 3 NRC 420, 422
1976) .

}_/ 42 U.8.C, § 2011 et seq.
4/ 42 U.S.C. § 4321 et seq.
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{errirg e¢tanding upon particular petitioners. See, e,g., Tennessee

Velley Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5

NRC 1419, 1471 at n.4 (1977); Cf. Virginia Electric and Power Company

(Nerth Anne Power Station, Units 1 and 2), ALAB-146, 6 AEC 631,

€32-34 (1673); Northern ftates Power Company (Prairie Island Nuclear

Cenerating Plant, Units 1 and 2), ALAB-107, 6 AEC 188, 190, 193,
reconsideration. deried, ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC

SA1 (1973).
Ap eorgsnization may gain standing to intervene based on injury to

itseif, Ldicw International Company, CLI-76-6, 3 NRC 563, ©57i-74

(1076). If the organization seeks standing on its own behalf, it must
establish that it will be injured and that the injury is not a generalized
grievance shared in subetantially equal measure by all or a large class of

citizens, Ten Applicaticns, CLI-77-24, supra, at 631, On the other

hana, an organization may establish standing through members of the
orgenization who have an interest which may be affected by the outcome

of the proceeding. Pullic Service Co. of Indiana, Inc. (Marble Hill Nu-

clesr Cenerating Station, Units 1 and 2), ALAB-322, 3 NRC 328, 330
(1076). Vhen an organization claims that its standing is based on the
interests of ite members, the organization must identify one or more indi-
vidual members (bv name and address) whose interests may be affected

and give some concrete indication that such members have authorized the

organization to represent their interests in the proceeding. Houston

Lighting and Power Company (Allens Creek Nuclear Generating Station,
Unit 1), ALAR-535, ® NRC 377, 303-97 (1679); Public Service

Flectric and Gas Company (Salem Nuclear Generating Station, Units 1

and 2), ALAD-136, 6 AEC 487, 488-89 ('973); Duguesne Light Company,
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et gi. (Beaver Vslley Power Station, Unit Ne. 1), ALABR-109, & AEC 243,
t44 at n.2 (1973). Speciic representational suthorization of a member
with pe;mnl stercding is not required where the sole or primarv purpose
of the petitioning organizatiun is to cppose nuclear power in general or

the particular facility at bar. Allens Creek, ALAPR-S35, supra, at 396, L

2. Petitioners Must Meet the "Aspect™ Requirements

In addition to demonstrating "interest”, a pelitioner must set forth
"the speciic aspect or aspects of the subject matter of the proceeding
as to which petitioner wishes to intervene." 10 C,.F.R. § 2.714(a)(2). 8

While there is little guidance in NRC case law as to the meaning of “as-

5/ Further, under Section 2.712 of the Commission's Rules of Practice,
a "partnership, corporetion or unincorporated association may be
represented by a duly sutherized member or officer, or hy an attor-
nev-at-law." 10 C.F.E.§ 2.713(h) (emphasis added). Thus, where
ai. crganization is represented by one of its members, the member
must demonstrate authorization by that organization to represent it.
It is clear that groups may not represent perscns other than their
cwn members, and individuals may not assert the interest of other
persons. Loug Island Lighting Co. (Shoreham Nuclear Power Sta-
tion, Unit 1), LBP-77-11, 5 NRC 4f1, 483 (1977); Watts PRar,
ALAD-413, supra at 1421; Detroit Edison Company (Enrico Fermi
Atemic Power ;’Iant. Unit No. 2), ALAB-470, 7 NRC 473, 474 n.l
(1978)., There is, under the Atomic Energy Act and the Commis-
sion's regulations, no provision for private attorneys genersl. Port-
land General T[leetric Cc.mganﬁ (Pebble Springs Nuclear Plant,
Unite 1 and 2), ALAP-332, 3 NRC 804, 20€ n.6 (i276); Long islend
Lighting Company, LRP-77-11, supra, at 483,

6/ 10 C.F.E, § 2,714 also requires tho petitioner o file " . . ., # sup-
plement to his petition to intervene which must include a list of the
contentions which petitioner seeks to have Jitigated in the matter,
and the bases for each contention s¢t forth with reasonable specific-
fty." This section further provides: “A petitioner who falls to flie
such a supplement which satisfies the requirements of this paragruph
with respect to at least one contontion will not be permitted t° par-
ticipate as o party." The /IPC staf® will respond to the contentions
set forth in the snpplements alter their receipt. Accordingly, noth-

(FOOTNOTE CONTINUED ON NTXT PAGE)
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pect” as the term {8 used in 10 C.F.R. § 2,714, il appears that « peti
tioner may sutisflv this requirement by identifying general potential effects
of the Jicensing actien or aress of concern which are within the scope of

matters that may be considered in the proceeding. i See North Anne,

ALAB-14€, supra, at 633; Betropolitan Edison Co. (Three Mile Isiand Nu-
clear Station, Upit 1), Licensing Board "Memorandum end Order Ruling on
Petitions and Cetting Speeial Prehearing Conference”, dated Septemher 21,
1078, slip, op. at 6 (unpublished Order).

B. F /aluation of the Mothers Four Peace Petition
“The Vothers for Peach Interest and Standing

The Potitioner sets {orth its interest based on the general assertion
that its members ". . . are residents, property owners and tax payers
living in Sevu Luis Obispo County”. Petition at 1. The injury asserted
t the Petitioner js that ", . . the reracking of the spent fuei pools pose
& threct o the heelth and safety of our familles, our neighbors and our
compunity."  1d. V¥hile it appeers that the petitioner will have no diffi-

culty establishing standing in the instent proceeding s it has done in the

- e -————

(FOCOTNOTE CONTINUTD FROM PREVICUE PACE)

ing said herein by the Staff regarding a petitioner’'s "uspects” f{e
intended to appiy in any way to a petitioner's satiefaction of the
10 C.F.R, § 2.714 contention recuirements,

-y
'\

The subject mutter of the proceeding, for purposes of identification
of "aspecis" relates to the auestion of public health and safety of
the proposed action (issuance of the amendments) and not the proce-
durul determination made by the Commission staff cuncerning whether
or not the propesed action involves a "eignificent hazards consider-
ation.” BSee, 48 Fed, Reg. 14504, 14865 (April 6, 1663),
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pect” as the term is used in 10 C.F.R. § 2,714, it appears that & peti-
tioner muy satisfy thiec requirement by identifying general potential effects
of the ficensing action or areas of concern which are within the scope of

mutters that may be considered in the proceeding. 3 See North Anna,

ALAB-146, supra, &t 633; Metropolitan Edison Co. (Three Mile Island Nu-

clear Station, Unit 1), Licensing Board "Memorandum and Order Ruling on
Petitions and Setiing Special Prehearing Conference"”, dated September 21,
1879, slip. op. «t 6 (unpublished Order).

B, Fvaluation of the Mothers For Peace Petition
1. "Tie Mothers for Peach Interest and Stonding

©
ch Mt i S AL, S D

The Petitioner scts forth its interest based on the general assertion
that its members ", . . Aare resldents, property owners and tax payers
Jiving in San Iiis Obispo Coumty". Petition at .. The injury asserted
b the Petitioner is that ", . . the reracking of the spent fuel pools pose
a threat to the heslth and safety of our families, our neighbors and our
community.” 14, While it appears that the petitioner will have no diffi-
culty estsblishing standing in the instant proceeding as it has done in the

operating license proceeding & the present assertions above are not

. ——— — - —

7/ The suhject matter of the preceeding, for purposes of identification
of "aspects" relates 1w the question of public health and safety of
the proposed ection (issupnce of the amendments) and not the proce-
dural determination made by the Commission staff congerning whether
or not the proposed action involves a "significant hazards consider-
ation." See, 48 Fed. Reg. 14864, 14885 (April 8, 1083).

8/ Tae fact thut the Pelitioner has been admitted In another proceeding
coneerning Dianlo Canyon dues not excuse its fajlure to demoneirate
that the requirements for intervention are met for this proceeding.
Ite prior partivipation in a Diable Canyon proceeding is not alone
sufficient to establish its interest with regard to a separate proveed-
ing for the same facility, See Vhiladelphia Clectric Co. (Pesch Bot-

(FOOTROTE CONTINUED ON NEXT PAGE)
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suffictent to satisfy the criteria, identified above, for establishing the
interest and standing of organizations. The petition has failed to estab-
lish how the organization itself will be injured by the proposed action,
Edlow !nternstiona] Company, CLI-76-6, supra, at 572-74; Ten Applica-

tions, CLI-77-24, supra, at 531, nor does it, in the alternative, demon-
strate standing through its members since it does not identify the address
nf a single membwer who resides within close proximity to the Diablo
Canyon Nuelear Power Plant (North Anna, ALAB-522, supra) and who has
suthorized the Mothers for Peace to represent his or her interests in the

procecding. Allens Creek, ALAB-535, supra, at 393-87,

The Petitioner can remedy these deficiencies by amending its petition
to demonstrate standing either based on injury to the organization itself
or Lused on the standing of one of its members (i.e. the identification of
the address of a single member indicating residence within close proximity

to the Diablo Canyon facility, see North Anna, AJAB-522, supra, as well

ar¥ the requisite authorization by such individual that the orgenization

represent hia or her interest, see Allens Creek, ALAB-535, supra). In

light of the Petitioner's long and active participution in the Diablo Canyon
operating license proceeding the Staff would expect that the foregoing
deficiencies can readily be remedied.

e —————— e e —— -

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)

tom Atomic Power Station, Units 2 and 3), LBP-75-22, 1 NRC 451,
454-58 (1975); Wisconsin Eleetric Power Co. (Point Beach Nuclear
Plant, Unit 1), LBP-73-26, 6 AEC 612, 616 (1973).
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2. Specific Aspects of the Subiect Matter of the Proceeding

The Mothers of Peace petition has expressed a concern that falis
within the scope of this procecding, that is whether the seiswic design of
the spent fuel pool as modified by the proposal is adequate. According-
lv, the £talf {incs that the petition filed on bhehalf of the Mothers for
Fesce does properly set forth a epecific aspect of the propoesed

gnendments on whieh it wishes to intervene.

111, CONCLUSION

Fer the reasens stated ghove, the NNC staff believes thet the peti-
tlon for leave to intervene filed on behelf of Mothers for Peace satisfies
the "aspeet”™ requirements of 10 C.F.E, § 2.714 but has feiled to satisfy

the starding requirements of 14 C,F.R. § 2.714. The Staff urges, in
»

lignt of this deficiency, that Mothers for Peace be given a reaconstle
period of time to cure this deficiency.

Recpeetfully sutmitted,
r

P - ‘
LA s

-

Jlenry J. MeGurren
Cowmsel for NPC Steff

-~

-

Mated at Dethesda, Maryland
this I7th day of February, 1086

(FOOTNOTF CONTINUED FROM PREVIOUS PAGE)

tom Atomic Power Station, Units 2 end 3), LBP-75-22, 1 NRC 45},
454-55 (1075); Wisconsin Eleetric Power Co. (Poirt Peach Nuclesr
Plant, Unit 1), LBP-73-26, 6 AEC 612, €1€ (1973).
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