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MEMORANDUM FOR: James P, O'Reilly, Regiona)l Administrator
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FROM: Ben B. Hayes, Directer . ,
Office of Investigations}?['m s

SUBJECT: CATAWBA NUCLEAR STATION: ALLEGED HARASSMENT AND
INTIMIDATION OF QC WELDING INSPECTORS (2-83-038)

Enclosed is a Report of Investigation pertaining to an investigation at
Duke Power Company's (DPC) Catawba Nuclear Station, Clover, SC concerning
the above subject.

There were several incidents of harassmest and intimidation of QC welding

inspectors, however, these events were reported to and documented by DPC,

Although DPC management responded to these events, the corrective actions

teken were questionable with regards to preventing recurrences and assuring
inspection personnel of maragement support.

Some other inspectors complained of harassment and intimidation in the form
of persona] embarrzssment when they were belittled by supervision in the
presence of co-workers and craft, However, ncne of the individuals inter-
viewed indiceted that this harzssment and intimidation had eny influence on
their job related decision making ‘process. Several inspectors elso felt
they were not supported by management after identifying procedura)
violations and that construction was favore: over QA/QC when procedural
disputes arose between cratt ang welding inspectors.,

Both inspection personnel and QA management acknowledged serious communica-
tion problems have existed in the past. Pany of the welding inspectors felt
the problems were with the Project QA Manager and QA Technical Supervisor,
who in their opinfon, were unresponsive and insensitive to subordinate
personnel. The Project QA Manager and QA Technical Supervisor agreed that
communication problems existed, citing 2 poor interpersonal relationship
between menagement, first line supervisors end the inspectors. EBoth the
menager and supervisor denied that construction and scheduling influenced
their judgments regarding procedural disputes.

Throughout the concuct of the investigation it was apparent that an
ungercurrent of exasperation existed among the QC welding inspectors as
well 2s other inspection disciplines because of a pey dispute with upper
maragement in 1981. It was almost universally expressed by interviewees
throughout the investigation that the pay issue eventually brought to the
surface the technical concerns expressed by the welding inspectors. Many
inspectors also believed management did not éppreciate the in-depth
procedure] krowledge and welding experience possessed and needed by the
inspectors for thetr job functions, They a1s¢ resented derogatory remarks
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and innuendos made by DPC upper management with regards to what qualifi-
cations were needed to be a2 welding inspector.

The technical concerns were addressed during the interviews of the
inspection personnel only to ensure all of their concerns had been
expressed, acdressed and resolved. Without exception, those interviewed
indicated that they had felt free to express &l their concerns to either
the DPC Special Task Force, in & deposition to DPC Legal Staff or in their
testimony before the Atomic Safety Licensing Board during the hearings.

A total of 33 individuals were interviewed during the conduct of this
investigation. All of those interviewed stated they had no knowledge about
any construction deficiencies or were aware of anything that would
edversely affect the safe operation of the Cateawba Nuclear Station.

In OI's view, although there were severz] incidents of harassment and
intimidation, there was no information developed within the scope of this
investigation that would indicate this resulted in any inspector accepting
unsatisfactory work, Furthermore, it was unenimously expressed by all
these interviewed that none were aware of defective workmenship that was
not reported, documented, reviewed and refolved in some fashion.

No additicnal investigative activity is contemplated by this office
regarding these allegations.

Neither this memorandum or report mey be relezsed outside the NRC without
the permission of the Director, Ol. Internal NRC access and disseminztion
may be on & need and right to know basis.

Enclosure:
hs Stated

co: U, ). Dircks, EDO
J. Y. Vorse, OI:Rl]
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BROWN & ROOT, INC. v. DONOVAN

BROWN & ROOT, INC., Petitioner,

v.

Raymond J. DONOVAN, Secretary of
Labor, Respondent

No. 834486

Unied States Courmt of Appeals,
Fitth Coeunt

Dec. 10, 1984,

Employer petiuoned for review of an
order of the Uniwed Suaies Department of
Labor, which affirmed an acministratve
law judge's finding What it discrminsled
against en employee DbY discharging him
for engaging in condudt proleciad by ihe
Energy Reorganizauon Ack The Court of
Appeals, E Grady Jolly, Circurt Judge, held
thal (1) Act secucs in question does not
prowct filing of purely internal quality con
wo! reports, anéd (2) filing of nopecnlor
mance repors by employee with his em
ployer was not prowecied under that sec
Les. and thus his discharge for the flings
was not & viclauos of the Act

Vacated and remanded.

1 Labor Relations @265

Energy Reorganization Act sector
prohibiting an empioyer from discrarping
an employee {or commencisg, wesufying n,
«SSISUNG In OF PArUCIDAUNE & & proceeding
for the sdminstmuon or enforcement of
the requirements of that Act or Lhe Alomic
Energy Act does not prowect the filing of
purely intarmal Qqualiy control repors;
rather, it & designed W protect “whisie
blowers” who provide information W gov-
cramenial entives, not W the employer gor:
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porsuon. Energy Reorganizauon Act of
1974, § 210a), 23 amended, &2 USCA
§ S851(a).

2. Labor Relations =265

Filiag of nonconformance reports with
hus employer by Qualty eoztrol nspector at
nuclear generatng facility was not protect-
ed upoer Eoergy Reorgazizaton Act sec
Son which prohibits an employer from dis-
charging sn employee for commencing, tes-
tfying i, AMSISLING (0 OF parvcipaliag in &
proceeding for the admzistration or en-
{orcement of that Act or the Atomic Ener
£ Act therefore, employver's discharge of
cuality conzol inspector for those filings
was not & viciation of that section. Energy
Reorganization Act of 1974, § 210a), &
amended, 42 US.C.A § 58510

Peution for Review of an Order of the
Uriwed Suates Departmest of Labor.

Before GARZA, JOLLY and DAVIS, Cir
cuit Judges

E CRADY JOLLY, Cireur Judge

The petivoner, Brows & FRool lac., ap
peals the order of the Secrewary of Labor
(Secretary) affirming as adminisTauve law
judge's finding that it discrmunated
against an employee by discharging hum
for engaging in condust prolectad Dy sec
uon 210(s) of the Energy Reorganizacon
Act (ERA) ¢2 US.C. § 5851(a). Because
we find the {lliag of sueh 4 repert is-not
proleciad by lhe siatmia, Ui Secrewary's
order is vacaled and the case is remanded
for further eonsiderauon not inconsisient
with our holding here

Synamma, Sylade and Koy Number Clans of ven wmn
COPYRIGHT @ 1984 by WIST PUBLISHING CO.

The Synoma Syiiabs and Key Numiar Canani (v
“muouuunolwmdv-“
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Brown & Root was the prime contracior
at the Comanche Peak Steam Eiectne FPow-
er Station, & nuclear genersung faciiity
near Glen Rose, Texas. In December 1961,
Charies Awchison became & field quality
control inspector for Erown & Root st e
Comanche Peak site. It was the dury of &

- guality control inspector o waue 3 noncon

formance report (NCR) whenever he delect-
od & condition which he considered did not
meet contract specifications.! Atchison
was specifically responsibie for inspecting
pipe-whip-restrant astaliason welds. The
conTroversy in this Case ceniem OB three
NCRs issued by Awhuson. The first, "the
£22 level incident,” concerned gefects no-
uced io Mareh of 1982 by Awshison in welds
which were not his specific respensibility
but which were localed near those he was
inspecung. Afuer this incident Atchison's
immediawe supenor izformed him thal
Brandy the vlumate supemor, thought Al
chison was inspecusg beyond e scope of
his job. The ares was later reinspectad
and the exiswesce of some of the defects
that Azhison had reporied was ccafirmed.

The second incident, “NCR No 286"
alen vecurred 1o Maren 1982, afuer & craft
superviscr asked ALhisOT W inspect same
welds on uninstalied pipewhip restraints
that the craft supervisor believed W0 be
defecuve Fouwr men were assigned & map
the defects in the pipe-whip restranis.
Brandi was not satsfied With the Wam's
fust report, feeling that it showed an Im-
possive number of defects. Atzhison was

, kA NCR 1 & ‘rowiine inernal repen” By

whueh » Neld guality control inspecior o &
condinon Lhal eilher sppeass nol 1o conjerm 10
Applcable conmruciion specifications or 1o
whieh specilicanons ihe fagr of degree of con
[ormance 18 indeierminan  The procedures re
quire the inspecior who observes such a conds
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removed from the team and the defecu
were remapped. but Eranct stli considered
the pumber of defects excessive. [t was
lster discoversd tha: Brandt had ordered
the wrong swandard used in the inspection.

The third NCR, No. 361, amfied by At-
chison 2 April 1982, contended Lhat certain
inspection lesis conducied by inspectors
employed by Texas Udlity Generaung
Company, the owner of the Cumanche Peak
installavon, were invalid because the i
spectors were pot properly qualified A
draf of this NCR was Jeft oo & supenor’s
desk with a pote that the NCR had oot yet
been issued and that ALchison was agTee
able W discussing it Several days later
the supemor wid Atzhison thal he intended
recommending the voiding of NCR No. 361,
and Atchison voice¢ no objecuon. The
NCR, with Atchison's nowe ailached was
given w Brandt along with other papens,
including the supenor's promoucn recom:
mendauon for Atchisen. Brandt and Pur
dy, asother supermor, testfied that they
interprewed the nowe on the NCR as a
atlempt W gain leverage or negotiate with
regard o the recommended promotos. On
April 12, 1882, Brandt sent Purdy 1 memo
randum SAung tmat Awhison’s services
were no longer required because “he refuse
es w0 limit his scope of responsibllity.”
Purdy wstfied that because he was unable
W place Alchison in another job, he {ired
him.

Atchison made & umaely complaint that he
was discharged for acuwvity protecied under

won 16 (1) aash a "nold” Wy 1o prevent further
work. (1) obusin an NCR number from he NCY
coordinaier, ()) emer the NCR number of the
holdiag (4) drah an NCR describing the cond .
oh and mapping i locauon, and (5) submu
ihe dralt NCR lor approval 1o the quality con
1rol supervisor
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secuon 5851(a)' The Deparument of Labor
wvestgaied and agreed’ The admunisSa:
tve law judge found that Atchison had lied
on his )b application, falsified documents,
was 3 wotally unreliable witness and .hat
nothing he said could be beheved without
independent corroborauon. She held with
Alchison, however, that fling &8 NCR was
a prolected scuvity, that Atzhison was
fired for filing the NCRs in vgood faith”
udms\mmomﬂnnbylmk
Root for the cischarge were prewexts
The administrauve law judge recommended
reinsialement, back pay, aad anormney’s
fees. The Secretary of Labor affirmed the
sdminiscative law judge’s decision with
the exception of the reinstatement which
was denied because Alchison had falsified
his educatonal qualifications for this ent-
ical Job on several oczasions.

1.

(1.2] The dispute in this case concerns
whether under 42 US.C. § 5851(ax3) an
employer 8 barred from dserunisaung
against ady employee for the fiing of an

2 Sesuon S851(a) prowass

No emplover. Inciucng Commusmon b-
cansee, &0 applicam for 3 Commussion |-
cense. OF & CONITACIOr OF & WDCOALFALIOF of a
Commisson licensee of apphEANL ME) div
charge any emploves or olherwise ausemimi
raie AGAINAl Any empioyes wilh respect 10 his
compensALIon, lerm ! condiions or privileges
of employment ecause \he employee (of any
person ACLING PUMUAB! @ s request ¢! ihe
EMPIOYET =

(1) commencad, caused 10 e commencad.

of 11 AbOWI 10 comumence of Causm 10 be

commencad a proceeding under thus chap

er of the Alomic Energy A of 195,

amended (42 USC. 2011 & g ) o 4 pro

cending for Uhe sdmunIBSILION OF enforce
meni o asy regquirement imposed  unoer
this chapier ©f (he Alomuce Enerp At of

1954, as amended

(1) vemiilied ©f 1 Abowl 10 vemily o any

such proceeding oF
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inuacorrorate quality control report.  We
hold that the filing of such a report is not
protectsd by the suatute. This decision &
predicatad on three considerabons firsy,
the stamilory language cannot be strewched
w encompass such & filing. Second, the
legislauve history of e Energy Reorgank
sauon Act (ERA) does Dot support such az
exwension of the meaning of secton SES51.
Third, the structure ¢f the ERA indicates
that secoon 5851(s) i designed solely W
protect from rewaliauon corperate “whistie
blowers” whe wnform responsible officials
of corperate fallngs

18

A

The language of section 5851 cannot be
constued o protect the filing of purely
internal guality contol reperis The rele
vant language prohins employer disermyr
Lauos Afainst & employee who bas:

(1) ccmmenced ... & proceecung usder
s chapter O the Atomuc Epergy Actof

(1) asmned of parucipaied of is abowt 10
AsSiSt OF PAFLICIBAIE (N ANy MANRer o sueh
s procesding ©F 10 RDY other manne
such & procesding of In Any other aziion \o
arTy ovi the purp-dwcwuuhc
Atorruc Energy As of 1954, as amended |42
US.C. 2011 & )

1. Pumuant 1o 29 CFR M 140249 and &
UvSC § SesiTe).

4. Al the heanng before the adminusrauve law
juége counsel for Alchisan expressly saied that
Areinon was not alieging (hai be had been fired
for filing NCRs bus rather for ihresiening '@ o
16 e Nuclear Repuiaiory Comussen. No ew.
cmulu-lmmdmumnwu. -
ence thal any of the management person nel
invoived in ALChiION's 1rTUNALON were aware
of weh tweais The AL, however. based her
seciion on her finding (hat Brows and Root
rerminaied Alchuen for filing NCRa
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1954 [wopether referred w below as “The
Aes™) ... or ... for the adminisTanon
or enforvement of the requirements of
... [the Acts)

(2) testified ... in any such proceeding

(3) assisted or participated ... In aDYy
manner in such a procesdiag or & any
ouher action Lo carry out the purposes of
... [the Ass])

& USC § 588l

The Secretary does not conlend thal the
filing of an internal quality report could be
either & “proceeding under” the Acts or &
“proceeding for the adminisiration or en
forcement of" the Acts; “proceeding” con-
cededly refers W a formal legal or adminis-
wralive proceeding as the lerm 15 used In
secuon 5851. Thus, the act of filing must
be parucipabon “in wny other acuen W
carry Oul the purposes of ' the Acts if it s
prowctad conduct Putiing aside for the
moment the broader quesuons of purposes
and policies behind section 5851, we
first examine whal meaning as ordaary
reader would give W the Laguage of sec
tien SES1. “TIR should oe genermlly as-
sumed that Congress expresses iU pur
poses UArough the ordinary meaning of the
wores It uses . Escondido Mutuel
Water v. Lo Jolla === US == 104 SCL
2198, 2110, 80 LEs.2¢ 753 (1¥é4). Absent
a clearly expressed legisiauve inlenuon W
the conway, sWiulory langeage must ordr
ranly be regarded a8 conwroling. /d

Because the general term “in any other
acuon” follows & reference W specific types
of proceedings. it 15 most reasonabie W
presume that the werm “acuons” refers W
something similar w the specific proceed:
ings menucned earlier in he seniance.
Only excepuonally does & wrilar use & gen:
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eral term after o list of specifies Lo mean
somethung wholely uarestrained by the spe
cifies. Although this s merely & common-
sense rule for interpreting a sentence, io
cases of swurutom construction we know
the rule as “ejusdem geners” 2A C
Sands, Sutheriend Siiutory Comstruc:
pom § 47.17 st 103-04 (34 E4.1973) (1S@2
Supp.).

The Secretary has urged the word “ac
uons'' be consTrued as any conduct or ast,
but such a meaning seems unlikely. Firsg
the Secretary's construclion runs against
the common-sense rule discussed above.
Moreover, the statute prolects parucipaucn
“in any other scbon,” which implies an
“aetion” 18 & kind of structured proceeding
n which a person may parucipale, not just
any act & person may perform. The Secre
wrv argues that the proceedings expressly
lsied exhaust the class of all things sumilar
W these proceedings and therefore main-
wains that “actions” must be given 3 mean
ing beyond this claas of similarity, We do
not agree hat the listad specifics exhaust
the clags For example, although we do
not & & matwer not before us, it ap
pears il a congressional invesugatory
proceeding or other official invesugalions
are uite likely “sction.” bearing sufficient
similanty w “procescings under” e AcW
or “procescings for the adminisiraues er
enforcement” of the Acts to warmnt pro-
Lection unéer section S851.

Second, Lhe Secretary’s interpreiilon
would render much of the language of sec
uon 5851 redundant. !! the word "acuons”
nas his suggested meaning, then the mean-
ing of e enuire section could just as easily
have bees expressed without menuon of
any “proceedings” at all Such s construc
uon seems sirained. Meilzer v. Board of
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Public Instruction, 548 F.20 559 n 38 (Sth
Cir. 1877).

Third. a statute should be interpretad in
its enurety. See Sutheriond at 3T The
language ©f the remainde: of the ERA
Goes not support the Secretary. The word
“scuen” 18 no. used elsewhere in the ERA
 mean genera conduct Secbon 5871
begins. “no suil, acuon or olaer proceed:
tng...." (emphasis added) implyng a2
vsetion” i & kind of proceeding. Section
S8S1(e). encted “Commencement of Ac
ven” authorzes the Secretary w file 3
“avil sction” and states: “In actons
breught under this subsecuon. .." We
usuilly presume words are used consisiant
ly through & saiute Jd In summary, 1
seems highly unlikely hal an oréinary
writer of Engluh would have used the
words of secuon 5851 W mean what Uhe
Secretary says ey mean. It s muech
more likely Wat “scton” 8 used W mMean
something simiar w formal proceedings
under e Acts or for the acmunisualion or
enlorcement of the requirements of e
Aca

The Secretar claims thatl his nlerpred-
uen of secucn 5851 U entled & Subslan
Uil deference as the intarpretation gives &
satute By the agency charged with &
sdminsuaton  Avoyelles Sportemens
League v. Mersr 718 F.24 9 (5t Cir.
1983) (collecung cites). However, Awe
yelles cied three facwors which influence
the degree of deference W be sccorded an
agency’s \nlerpretalon st e degree
of agency expertise necessary W reach e
narpretation, second, consulency W
length of adherence (o Lhe INLATpretALOn,
uhé third, the explicitness of Lhe congres:
sional grant of asuthomty W the agency.
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None of these factors tupport the Secre
tary io the presect case.

First, the Secrewary of Labor does not
sppu:tohnmtupcm’uhm
of nuciear safety. See Ford Motor Credit
v Milhollin, 464 US. 585, 100 S.CL 790,
797, 63 L.EC.2¢ 22 (1980), Avoyelles at 811
While section 5851 eoncerns employee pro-
Leclion 1o some extent and the Secrelary u
charged generaly with matien concerning
e employesemployer relatonship, we
wimwtutmtmmlh
primarily designed W serve the major pur
poses of the ERA, in this case, nuclear
safety. Nuclear epergy involves guestons
of grest scientfic ané enpineering sophstr
cation well beyond thai requied i orgr
nary indusirial relauons. The Departmest
of Energy (in parucular, the Nuclear Reguw
latory Commussion) has specisl cormpetance
in this area, not the Departmest of Labar.

Second. the length of ume in which the
Secretary has adhered W hus =erprelation
of the swaiute is not great Under Aves
yelles the Secrewary s cpinion, especially I
jeft uncistarbed by Congress, is w be tak-
en a8 evidence of congressioral measisg,
but “[t)here 18 no reascn W expect sz
trauve agency members to duplay & special
fidelity & the original muent of the legisla-
uot rather than the corrent policies of the
Administauon and the Congress. ... u
e inerpreicton has perssied wwouph
severs) changes of ACMInSTAUOA, thal
may be & different matar” Posner, Sat
ulory Interpreiction. X U Cal.liRev. 800,
11 (1982), Queries v St Clesr, 711 124
681, 706 (5uh Cir.1983) Sinee the amend:
ments under which Whe Secretary ciaims
authority only date w 1979, thas {aclor ooes
not weigh hesvily in his faver,

Third, a8 we have poinied out above, the
language of secuon 5851 doss not Appear,
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explietly or implicidly, to prowect the filing
of internal repors; quile the reverse i
- Tue  The Secreiary's relance oo Ave
yelles s unwarranwed, we will not apply
the rule of that case io disregard of the
poiicies on which the rule is grounded.
“(Ale agescy’s nwerprewson cannot be
susiined U ...t conflics with the clear
Anguage anc lepuslatve hiswry of the st
sia” Escondido at 2114, 8. 2

v,

A

The legislative history of section 585
stengly supporus swerpreaung A Vas
ton” a8 similar w formal proceedings un-
Ger or 1o acminisiar or enforee the require
menis of the Acs. The Conlerence Com-
Titiee report described Lhe purposes of the
secuon as follows:

The Senate Bill amenced e Enerpy
Faorpanizavon Act of 197¢ w provide
protecuos W empioyees ¢! Commusion
licensees. applicants, conwaclon, or sub
cormcor {rom cuscharges or dusemmse
nauon for wkirng pam or assisung in
eeminusirclive or legal proceacings of
iae [Nucieer Regulsiory) Commuasion
The House amendment conwined no simk
W provision, ant the conferees AgTeed W
Uie Senate provision.

H.RRep. No. 1796 95w Cong, 24 Sess.
16=17 (1978), USCode Cosg & Admin
News, 1978, pp. 7303, 7308 (emphasis add
od)

The Raport of the Senawe Commiziee 0p
Eavironment asd Public Workess & w sims
s effect "“This secucn offess proweuon
W employeas who believe ey have been
fired or diseriminated agains: as & result of
Uhe fact that wey have (estified prven
endence, or broughl suil under [the

BROWN & ROOT, INC. v. DONOVAN

Acu]” SRep. No. 848 95 Cong., 24
Sess. 29 (1978), US.Code Cong. & Admin
News 197§, p. 7303 (emphasis added)

In rebumal, the Secretary draws attes
ton L the stalemest of & sponsor of the
legisiation: “Let me point out that the pro-
lecuon afforded is inwended t apply, eves
¢ no formal proceeding is actually insuout.
€ a3 & result of the employes's assistance
or parucipaues.” Stslemest of Sen Gary
Eary, 124 Cong Rec. 29771 (1978).

However, the statemesus of individual
legsiators, cven sponsors, are much less
conclusive on the ssue of congressional
inient Lan are officsl committee reports,
and. in sddivon, Senator Hart's statement
is 2ot inconsistent with ouwr reading of the
siatite. We read secuon 5851 o requring
an “action” w be similar to the proceedngy
expressly described 0 thal section. We do
oL now cousider wha! degree of formality
an “acuon” must have under that section,
Anc this appears w0 e the only matter
Addressed by the Senawr's statement

Atlempu W analofize secton 585]
poruons of tne Natoral Later Relations
Act and the Federn) Muine Salety Act are
not persuasive. The Secretary relies oo a
stalement 1o & Senate Report W the effect
that secuon 5851 s substastally idestical
0 provisions of the Clean Air Act and
Federal Wawr Pollcuen Control Act,
whieh, the Secrewry wives, were pat
wrmned on provisions of the Mine Safety Act
(MSA) SRep No 848, 950 Cong, 24
Sess. 29 (1978 However, the MSA which
was amended only one year before the
ERA, conwias language expressly prowet
&g employees filing inwrnal complaints:

No person shall discharge or in ANy way

dsenminate agalnst .. any miner ..,
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because such miner ... has filed or made
A complaint under or relaung w this
chapter, including & compiaint notifying
the cperaior of the operator's agent, ...
of an aliegec canger or safety or health
viclaten in & ... mine. ...

30 US.C. § 815eX1), amended & Pub L
95-164, Twe I1 § 201, Nov. 8 1977, 91
Suaz 1303,

The ERA has no such express language.
lym;humaft.h'uhnmunmyh
A3 convincingly argued that in drafting the
ERA Congress intended w0 deny protection
0 the filer of an nternal report. Compan.
sons with the MSA do not seem W be
helptul in Uis case.

ThoSnouryunuh-ononudmd-
¢ under the Nauonal Labor Relations Act
(NLRA), NLRE v Serivener, 405 US. 117,
§2 S.Cc 798, 31 LE4.2¢ 15 (1972). How-
ever, Scrivener, in which an empioyee gave
wnien, sworn suilemeny w an NLRB
field exarmuwer, i not parscularly helpful in
the present case. which involves the flling
of & purely inwemal report Flst the
NLFA expressly prohidis discrununaton
afanst employees who have "fiven Leste
mony under this Act” i doss no viclence
W e language of the NLRA w interoret
Sied, swor slaements as “wesumony.”
Second, the Seerswary sTenuously argues
il the Serrvener decision is especially
Spplicable W this case because Serivener
wis predicaled W some extast oo the possr
bilty that failure w prowea employee cop-
“els with NLRE agents sught "dry up”
the NLRE sources of information and thus
undermine the regulatory stucture Cop
ETe4s had put in place. [n Servvener. how-
ever, the government's ability w obtas
necessary information would have bees d»
recly impaired if the Board's own agenta
could not have contacied an employee with
Out the employee feaning rewlaton: here,
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any effect on the government's ability w
obtain iaformation will be at most indurect.
iyimuhdumﬁlinxdpumyuw
Fepurnis, not directad 0 the competent
Agency, is leh unprotected There may be
some such remote effect, aoéd this might by
some be counted a cost of our decision, but
Az exiension of regulation would itself
brng & burden of increased nterference
with nlernal procedures, ot intended by
Congress.

The Secretary’s argument that there
would be bevefits from increased reguls-
Bon under section 585 is oot 80 clear as o
persuade us aganst the weight of the
ERA's language tiat the words of Con
FTeSs mean what the Secreiry says they
mean. In the present case, for exarzpie,
the administrative aw Judge found that the
employes falsified his qualfications is his
Job application and other records; the
Juége decided that stmoty provided by
the employee was so untrustworthy that nt
coulc only be considered if i: were subsian
Uated by evidence over which the employee
had no control Nevertheleas, the judge
found the employes had fed his quality
controi reporis in “good fAIh” This exame
ple indcates Lial interference with empioy-
eeemployer relationsnips would be quite
substanial if the Secretary's interpretation
were adopled.

V.

A

The structure of the ERA odicates that
becuon 5851 s designed W prowet “whistle
blowers” who provide informaues w gov-
ermmental enuiies, not W the employer cor-
poration.

Subchapier Il of the ERA sews up the
Suructure by which Congress istended the
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safety of puclear installations to be as-
sured. The subchapter creailes the NRC
and 113 vanous consuituent monienag, re
search and enforcement agencies.

42 USC §8 584145, 58:7-50. The offr
cers of these agencies are charged Wil the
invesugation of nuciear faclives. Corre
spondingly, nuclear corporatons and sorpo
rate cfficers are charged with ensumng
that safety violations are reportad and that
reguiatons are enforced under sectios
5846. Officers fauiling w report violatons
are subject w civil penaities. Thus the
basic structure of the ERA i not designed
w modify the empioyeeemployer relation:
ship, but rattar W rely on corporate offi-
cers to manage the corpersuon in eomplr
snce with thel cbligations w ensure public
salety.

The role of secuon 585) in Lhis leislauve
{ramewcrk i3 clear W prolect the inlegmty
of the regulaiory swruciure and W guard
against the possidility that corporaie offi-
cers will nct provide the necessary informa:
goz, section SE5) prowcts empioyess who
provide competent governmest officals

with direet informauocn. Thus, sectos
S8L. prowecys corporaie whisUe blowens.”
If & corporate officer fails w act on an
inierne! report crucal of safery conds
wors, he 18 lable uncer section 5S846.
While an individeal empioyee disciplined
for the filing of an inwarnal report & not
erUtied W redress under secuou SB4E any
officer responsibie for the discipline must
bear 10 mind that he will be subjpet W
sancuon. Thus, the ovemsll plan of the
ERA i w mainwun public safety nol re
suructure the employesempioyer reaon:
ship.

In this regard we are Uoubled by the
Seerutary's nability w confline o & prner
pled way e logieal consequencas of his
proposed interprelalion;  Lhese conse
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quences would seem w extend far beyond
the purpose and structure of the ERA. 1Y,
a3 the Secreiary mauntalns, al cooduct of a
quality contol inspector believing he s
helping % ensure the safety of & nuclear
plast u proteciad by secuon 5851, then the
same would appear W be true of all eagr
neers And archilects who work on the de
sigm of e plant. The Secretary’s reading
of the statule would appear W probibit the
dscipline or discharge of such people for
a0y Qsagreement with ther empioyers on
any matiers which involve plant safety.
Moreover, the same wowd appear W be
wue for every employse Sinee 8 wide
range of decisions in & nuclear compasy
will have some beanng oo plant safety, the
Secretary asks us W adopl an interpretas
uon hat would radically restructure the
employesempioyer reatonship i all nucie
& corporations on the basis of a geoenml
“caweh all” provision attached W the end of
2 satote [ the slatutory anguages were
not enough W persuade us that the Secre
Wary's inlerprelation is incorrect. these lisme
iUess consequences would cerainly give us
pause

The fact tat Congress has lad down, or
caused W be laud down, more reflined and
express reguialLons concernung the nuciear
induswy than any other indusiry in the
pation, cauuons us against extending this
regulatory scheme by implying protection
of inernal fiings where sone exists ex-
pressly, The fact at Congress has pro
duced 80 many delailed provisions govern-
Ing the nuclear industwry indicatas the legis
lature may well have sttampied 0 ap
proach the line where it believed the added
costs of regulation exceed benefis, Edper
v. MITE, «51 US €24, 102 SCuL 26, 73
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LE& 24 268 (1982) (hoiding that sddiuonal
prowecuon afforded invesiors Dy state secu-
moes SAT.us WOLL “gverproiect” inves:
wes o their detmiment) see Easterbrook,
Sistutes’ Demeomn, 5 U.Chil.Rev 533,
542 (1983) If this w o, for & court w
inlerprel Lhe statule W authomie 'more io
the same vein” will result in reguiabon
where cosls exceed Denelils, upsetting the
balance intended by Congress. i We
beleve that respect for the detailed ex-
press regulsiory structure set up by Con-
gress courses w W take & cavuous ap
proagh ir inlerpreung the gerera! phrase
“anry oLher aCLON W CAFTY out Lhe purposes
of the Acw. This tauuon s an addiuonal
reasor for inarpreung ihe general lerm
“action’ s GENOUNG somelling ciose'y sime
flar & she “procesdinge’ expressly men-
uored in secuot BEL.

Vi

We accordingly holé that employee sOn
duts which does not if s/ve Lhe empioyee’s
consaft or invoivement with & compelent
prgar of governmen. & 26t preeciel on
éer secuon G851 We 0 pot purpem W
Gefing wial gonsuiyies proweciad conguc!
under seriyn BAE) . sugh » dewrmiralion &
SNNecessaTy & Lhe rescLLLon o s case
We 66 nel say that an empiloyes siales &
slaim under pecuion 5851 i he marey alleg
& employer Gaerimination on the bass of
employee conlall ef pvolvement wiih
corppeiant organ of government however,
sbsent sugh €oniact or invohemers the
empiyee dos NOL MAkE OUL & cleim under
s secuon.  We do nel allempl w say
what prowscied eonduel under seclon $851
is; wa indigate gnly what i ¥ nel Sinee
the filings in this case were purely irierral,
we holéd they were nol within the scope of
secyon LAS1
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VIL

Wcmotm,uiuﬂﬂthumho\d-
iaginth‘umm:tpmi-mdr-
cuits. The Ninth Cicwit has previously
mwmmrmcmm.mq»
wol reports is protacied by sectios 5851
Meckowrak v. Univermizy, 135 F.24 1189
(th Cir.1984). Mockownok's holding on
this issue s p primarily on what
mxmwmaum
Nwmmpnﬂbuofmlhwm
Act and secuon S85L As we have pointed
out above, the MSA contains language ex-
pressly protecung inwernal flings. Accord:
ingly, the MSA, in our view, provides no
support for Maockowak 's interprezation of
secuon 5851,

Mockownck slso finds a rationale for ex-
Lending protecuon internal filings be
cause: “In a real sense, every action by
quality control inspectons occurs ‘in an
NRC proceeding,’ because of their duty W
enforce NRC regulaucas.” Mackounck at
1163. One major &fficulty with this ration-
ale i§ that there azpears & be Do suppom
for it o the langusge, lepusiative hustory or
suecture of the ERA

Of egqual concern Lo us s the fact that
thery 4 no principled way o contain s
rabonale  The officers of a nuclear corpo-
meyon snd the corporalon itsell am re
quireé by law 10 exforee NRC regulatons.
This woulé imply, uncer the Nirth Cireuit
reasoning, st “[ijn & real sense, every
scuon by " muciear corporalions “oecurs
‘it afi NRC proesecing,’ because of thew
ety w enforce NRC regulations.” 90 that
all empioyes in‘arcuons with the corpora:
ww“bopmudumipmnu
an NRC proceedng. This obviously i oot
wm&fmmxm»imm
Secretary nor the Ninth Circuit has sug
gesiob any satislsciory way iz which this
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rauonale might be contained. Mackowrak
suggests that it only forbids the duischarge
of quality control inspectors “because they
do their job too well” Jd The restriction
of the hoiding W gquality control inspectors
appears W be unsupporied by the language
or swucture of the statute. “This effort o
_circumvent the plain meaziag of the st
ule by creating ambiguity where none ex-
5% is unpersuasive.” Lscondide at 2115
(discussing the slatulory interpretatos wn
Esconédido Mulual Waler v. LaJdolla, 692
F.24 1223 (s=h Cir.1983).

The Second Circuit has also applied sec:
gon S8E1 w the filing of nermal quality
reperis. Consolideted Edison v Deno
ven, 673 F.24 €1 (28 Cir 1982). However,
neither party chalienged this applecauon

BROWN & ROOT, INC. v. DONOVAN

and there s certainly no discussion of the
issue in that case. We believe that had the
matier beed argued the outcome of that
case might well have bees different

VIIL

In this cpinion we have concluded that
the Secretary's inierpretation of secuion
SE51 s unsupportad by the language, legis-
Love hiswery, structure or purposes of the
ERA. We find that Awchison's conduct
was not protected under section 5851 and
sccordingly vacale the Secretary's order
and remand the matier for further consid-
eration nol inconsistent with ouwr holding
here.

VACATED and REMANDED.

Adm Office, LS. Courn=West Publahing Company, Saunt Pasl Mina
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‘deems it necessary to carry out his responsibilities. Not-
withstanding the preceding senience, each such director
shall keep Executive Director fully and currently
informed concerning the content of all such direct com-
munications with the Commussion.?

“(c) The Executive Director shall report to the Com-
mission at semiannual public meetings on the problems,
progress, and status of the Commussion’s equal employ-

ment om‘muity efforts.”
d) Executive Director shall prepare and forward

) Commission an annual report (for the fiscal
1978 and each succeeding iiscal year) on the status of the
Commission’s programs comm:, domestic safeguards
matters including an assessment of the effectiveness and
cdcﬁ:n? of safeguards at facilities and activities licensed
by ommission. The Commissioa shall forward to
the Co a report under this section prior to Febru-
ary 1, 1979, as a separate document, and prior to Febru-
ary | of each succeeding year as  separate chapter of the
Commission's annual report (required under section
;07(&)‘ o‘g n::I Energy Reo mucz:tion %7?) follow-
in year to which such report e

“(e)" There shall b= in the Commission not more than
five additional officers appointed by the Commission.
The positions of such officers shall be considered career
positions and be subject to subsection 161 d. of the
Atomic Energy Act.

“UNRESOL' ED SAFETY ISSUES PLAN

“Sec 210. The Commission shall develop a plan pro-
viding for the specification and analysis of unreso
safety i1ssues rehungeto nuclear reactors and shall take
such action as may be necessary 1o implement corrective
measures with res to such issues. Suc! plans shall be
submitted to the Congress on or before January 1, 1978,
and progress reports shall be included in the annual
report of the Commuission thereafter.'*

“EMPLOYEE PROTECTION

“Sec 210. (a) No cmploétr. including a Comrmussion
licensee, an applicant for a Commission license, or a con-
tractor or a subcontractor of a Commission licensee or
applicant, may discharge any empl or otherwise dis-
criminate against any employee with respect to his com-
munon. terms, conditions, or privileges of employment
use the employee (or any person acting pursuant toa
request of the cmp{:‘yee)— _
“(1) commenced, caused to be commenced, or is
about to commence or cause to be commenced a
proceeding under this Act or the Atomic Energy Act

..-m-u-mumm 2949) (1970). sec 4a) amended subsec. J0WD) by adding
‘xﬂ-u-”dlmu J949) ( 1978) .?’Mmm

s
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of 1954, as amended, or a rfooudin' for the adminis-

tration or enforcement of any requirement im

under this Act or the Atomic Energy Act of 1954, as

amended; _—

“(2) iestified or is about to testify in any such pro-
ceeding or; W . .

“(3) ass:sted or participated or is about 1o assist or
participate in any manner in such a proceeding or in
any other manner in such a proceedn:’ or in any
olger action to carry out the purposes of this Act or
the Atomic Energy Act of 1954, as amended.

“(bX1) Any employee who believes that he has been
discharged or otherwise discriminated against by any per-
son in violation of subsection (a) may, within thirty
after such violation occurs, file (or have any person fiie
on his behalf) a complaint with the Secretary of Labor
(hereinafter in this subsection referred to as the ‘Secre-
tary’) alleging such discharge or discrimination. Upon
receipt of such a complaint, the Secretary shall notify the
person named in the complaint of the filing of the com-
plaint and the Commission. _

“(2XA) Upon receipt of a complaint filed under para-
ﬁ:lph oﬂ), the Secretary shall conduct an investigation of
the violation alleged in the complaint. Within l{days
of the receipt of such complaint, the Secretary shall com-
plete such investgation and shall notify in writing the
complainant (and any person acting in his behalf) and the
person alleged to have committed such violation of the
results of the investigation conducted pursuant to this
subparagraph. Within ninety days of the receipt of such
complaint the Secretary shall, unless the proceedi on
the complaint is terminated by the Secretary on the basis
of a settlement entered into by the Secretary and the
person alleged to have committed such violation, issue an
order either providing the relief prescribed by subpara-
gr:cph (B) or denying the complaint. An order of the

retary shall be made on the record after notice and
opportunity for public hearing. The Secretary may not
€nier into a s:ittlement terminating a proceeding on a
complaint without the participation and consent of the
complainant.

“(B) If, in response to a complaint filed under para-
graph (1), the Secretary determines that a violation of
subsection (a) has occurred, the Secretary shall order the
person who committed such violation to (I.; take affirma-
tive action to abate the violation, and (ii) reinstate the
complainant to his former position together with the
compensation (including back pay), terms, conditions,
and privileges of his employmer:, and the Secretary may
order such person to provide compensatory damages to
the complainant. If an order is issued under this para-
gnfh. the Secretary, at the request of the complainant
shall assess against the n against whom the order is
issued a sum equal to the aggregate amount of all costs
and expenses mclum attorneys’ and expert witness
Im&‘nuombly incurred, as determined by the Secretary,
by the complainant for, or in connection with, the bringing
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of _t:n clc):mxnuim upon a:hkr.:e‘!;‘mom:d was issued M by
cX1) Any person adve ected or aggr .
an order i1ssued under subsection (b) may obtain review
of the order in the United States court of appeals for the
circuit in which the violation, with respect to which the
order was issued, allegedly occurred. The petition for
review must be filed within sixty days from the issuance
of the Secretary's order. Review shall conform to chapter
7 of utle 5 of the United States Code. The commence-
ment of proceedings under this subparagraph shall not,
unless ordered by the court, operate as a stay of the

Secmuky's order.

“(2) An order of the Secretary with respect to which
review could have been obtained under paragraph (1)
shall not be subject to judicial review in any cniminal or
other civil proceeding. ) ;

“(d) Whenever a person has failed to comply with an
order issued under subsection (b)(2), theSccmnr, may
file a civil action in the United States district court for the
district in which the violation was found to occur to
enforce such order. In actions brought under this subsec-
tion, the district courts shall have jurisdiction to grant all
appropriate relief including, but not limited to, injunctive
relief, compensatory, and exemplary damages.

“(eX!) Any person on whose Z.m an order was
issued under paragraph (2) of subsection (b) may com-
mence a civil action against the person to whom such
order was is;ued to require comphiance with such order.
The appropriate United States district court shall have
jurisdiction, without regard to th= amount in controversy
or the citizenship of the parties, to enforce such order.

“(2) The court, in issuing any final order under this
subsection, may award costs of litigation (including reas-
onable attorney and expert witness fees) to any party
whenever the court determines such award is appropnate.

“(f) Any nondiscretionary duty im by this sec-
ton shall be enforceable in a mandamus rocud_::s
brought under section 1361 of title 28 of the Uni
States Code.

“(g) Subsection (a) shall not apply with respect to any
employee who, acting without direction from his or her
cmnlqycr (or the employer's a’cm). deliberately causes a
violation of any requirement of this Act or of the Atomic
Energy Act of 1954, as amended."

“TITLE I1l-MISCELLANEOUS AND
“TRANSITIONAL PROVISIONS

“TRANSITIONAL PROVISIONS

“Sec 301. (a) Except as otherwise provided in this Act,
whenever all of the functions or programs of an agency,
or other body, or any component thereof, affected by this
Act, have been transferred from that agency, or other
body, or any component thereof by this Act, the agency,

PPublic Law 95601 (92 Suat. 2951) (1978), sec 10, duplicated the section number 110.
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