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K United States Court of Appeals
For the First Circuit

Ne. 87-2032
TRE COMMONWEALTH OF MASSACNUSETTS,

Petitioner,
v,

UNITED STATES OF AMERICA,
and UNITED OTATES N.CLEAR REGULATORY COMMISSION,

‘.."h“ﬂ‘.o

PUBLIC SERVICE CONPANY OF NEW KAMNPSHIRE,
SCIENTISTS AND ENGINTERS POR SECURE ENERGY, INC.,
LONG ISIAND LICHTING CONPANY,

NUCLIAR MANAGEMENT AND REISOVRCES COUNCIL, INC.,
and EDISON BLECTRIC INSTITUTR,

interveners.

No, 87-2300)
UNION OF CONCEIRNED SCIENTISTS, BT AL.,
Petitionars,
v,

UNITED STATES REGULATORY COMMISSION
and UNITED STATES OF AMERICA,

Raspondents.,

PUBLIC SERVICE COMPANY OF NEW NANPENIAR,
NUCLEAR MANAQGEXENT AND RESOURCES COUNGIL, INC.,
EDISON BLECTRIC INSTITUTR,

LONG ISLAND LIGHTING COMPANY,

CITIZENS WITRIN THE 10-XILE RADIVS, INC,
and SCIENTISTS AND ENGINTIERS FOR SECURE ENTRIY, INC.

Intervaners.




No. #8-1321

STATE OF NEW YORK, MARIO CUOMO GOVEPXNCR,
and COUNTY OF SUFFOLX,

Patitioners,
Y

UNITED STATEY OF AMERICA
and UNITEZD STATES NUCLIAR REGULATORY COMMISBION,

Raspondants.

PUBLIC SERVICE CONPANY OF NIW HAMPSHIRE
NUGLEAR MANAGEXENT AND RESOLACES COUNCIL, INC.,
“DISON BLECTRIC INSTITVTE,

LONG ISLAND LIGHTING COMPANY,
and SCIENTISTS AND ENGINZERS POR SICURE ENE/ Y, INC.,

Intazrvencrs.
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oN PETITION POR REVIEW OF AN CROER OF
THE NUCLEAR REQULATORY COMNISBION

r— -

Bafore
Campbell, SRASL Judis,
Breyer, Sirguit Judas,
and Acosts,’ Riatzigt ludes:
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‘ot the District of Merte Rige, sitting by designation,
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JAnRes M. ShaAnngn, Attorney General, with wvhenm ;3laa;n_aﬁ_zgn;2,
and Jehn Traficonte, Assietant Attorneys General,

Ezank W, Q4SIAlSer
were on brief for petitioner Conzorvealth of Massachusetts,
M‘ - vith wvhez Naxhert M, SZgws, '
LA 38 ' A5 , ASSernaey

Frederick W YAtSe, KIZXKRASIACH & LCCANAXS, RILeIS ARIAZA

Gereral, w ADBLNSANT AStOriay Genersl, MMH
Balsnirg, Specisl Qounsel t0 in. Governer, and EZlharas Rovie, Suffe
Coenty . wmey, were on brief for petitioners of New York State,
aav.rﬁer Murdeo M, Cueso, and Suffolk County.

ALAe with whom Riane Quizan, Anazan G TAIssex.
T Sean A, Tousley and Harzman & Haiaa vere on brief for

pesitioners Union of Concerned Scientists, et al,

BeRaxrs A, _Backus and =2pn on brief for intervener
Citizers Within Thae 10-Mile Racdius, Ine.

MLATRM—&. foliciter, with wvhem Rilliam C. Parliax,
Ganeral cCounssl, ‘“1“%r‘““"" Deputy Soliciser, Resar Q. _CIANS,
counsel for BSpecia togﬁﬁtl. office of she Jenaral <Counsel,
V.8, Nuclear Regulasery GCemalssion, , ASBistant

Atssrrey General, S ALRY, Assistant Chiel, Appellate Sectien, and
Junn T, Ssanr, Appellate Sectien, Land and Naturei Resources Pivisien,
Qepartrent g} Juetice, veaze on brief tfr resporaents,

' y and

ol on brie c} interveror rublie Service Company of Nev
Harpahire.,

2 , on brief for intervenor Scientists and

tn;:ﬁ’org for Secure Energy, Ine.

.s”‘.aw ‘HM' o o '
ALSARZASERD and 4 ¥ 1Tla5s on brief for intervenor Long Isian
{

Lighting Sczpany.

nx_x.._um, Rakars B, Zahlez, Delisss AL RIQSWAY, m_mstu.
x a RoRexs W, BISsheR/ Gona:,z Counsel, Nuclear

Hu:aioacn: ard Rooedreol Council, Ine., Rakert L. Baus, Senler Vice
President ard Jenersi Counsel, Edison Rlectiric Instityte on brief for
{rtarverars Nuclear Management and Resources Ceuncil, Ine,, and Edisen

Electric Inesisute.
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CANPBELL, Chigf Juauf. These consolidated petitions’
are for review of & requlation promulgated by the Nuclear
Regulatory Comalsnion ("NREY). ™Te regulation provides
gtandards by which the NRC, in deciding vhather to license 2
geility to operate @& nuclear peover plant, svaluates @
radiological emargancy pian that is prepared by the utility
alene because local governzants nave refused to participate in
ezergency planning. petitioners specifically contest the
rule's incorperation of what is knewn {n NRC parlance as the
re,ilism doctuine,® 4 doctrine that allovs the NRC, in
evaluating a utility eaargency pian, %o sake the folloving pair
of presuzptions: 1) {n the event of an actual radiclogical
anergency state local officials will do their best to protect
the affected public, and 3) {in such an emergency these

————————

1. Petiticners are the cemsonvaalth of Massachusetts (No., 87~
2032), the State of Nav york (Ne. 88~1131), and the Unicn of
concerned Scientists ("UCEY), the Nev England Coalition on
Nuslear Poliutien, the foaccast Anti-Pollution League, the town
of Hampton, Nev Ha shire, the towns of Azasbu and
Kensington, Massachusetts, and United States Represen ative
gdvard J, Markey (Neo. 8#7-2833). An organization called
cieizens Nithin the 10-Mile Radius has intervened on behalf of
petitionars. Five parties have intervenad on bahalf of
respondent, the Nuclear Regulatory coznission: Public Service
Company of New Hampshire, tong Island Lighting Coapany,
geientists and Engineers for BSecure lnortz, ine.,, Nuclear
§nn: :sont and Resourcea Ceuncil, Ine., &0 gdison Electric
nptitute,

The argusents advanced by the various petitioners and
{ntervanor-petitioners are substantially sizmilar, as are those
of the respondent and {ntervenor-respondants, For previty's
sake, wa refer to the opponents in this case enly as»
"patitioners” and "NRC."

wihe



officials will leok to the utility pian for guidance and vill
generally follow that plan. Petitic=ars contend the rule i
arbitrary and capricious, wvas promulgated uynder deficient
"notice and comment® precedures, and is payond the sccpe of the
NRC's statutory autherity.

under the Atomic Energy Ast of 1954, 42 U.B.C
58 2011 s ARg. (i982), the Nuclear Reguiatoery Comaninnion i»
szpoveresd to

prescribe such regulations er orders a8 it

may deem necessary . o« Lo govern Any

activity autherized pursuant to this

chapter, including standards and

restrictions geverning the dealign,

locatien, and operasien of facilitien used

{n the conduct ef such astivity, in order

to protect health anrd %0 pinizize danger

to Life or property « « «
zd, 8 2201(4)(3). Prier to the 1979 accident at the Thres
Mile Island nuclear povaer plant near Harrisburg, Pennsylvania,
poth Congress and the NRC had directed their regulatery
efforts prizarily at plant design. Kewavar, in respense te
the perceived inadequacy eof prier planning and coordination
petvesn the utility and lecal govarnaents during the ™ree
Mile Islsnd accident, Cengress included in the NRC's 1900
authorisation legislation nev provisicns aized to ansure that
roffrite” emergency pianning was taken into consideration as
vell. The relavant part of the 1980 authorization legislation

provided as follove!




n

appropriated pur

used by the NucleAr Reqe

to conduct P

actions, with te

an operating for A utilisation

:;csltty only if the Commission detearninesd
Atew

(3) shere axists & State oOF 10cal
exergeancy pian vhiche=-

provides gor rasponding to
accidants as She gacilivy goncearned, *"«

(8) as it appiien t6 the
gacility concerned only, compliied vith the
cezmission's guidelines for guch plans, or

§z> {n the AkRsence of & plan vhieh
gatinfies the requiressnts of ra-
gragh (1), a State, lecal, oF
utidity » gn provides ressonable
assuTancs whAT Pe 14c healthd and sty i
not endanger cperation of «
facility concerned.
distunctive janguage in subsection (3) =* rgeate, local RX
8! sant == indicates that enis legisiatien did net
condition the {gauance of @ License exclusively vpen the

existence of & state or losal smargency pian. Rather, the

gtatite's eneargency planning regquiresants may wa satinfied DY

elither 1) & state OF j1ecal plan complying vith FRE guidelines

or 1) & state, 1ocal, g;__g;&;;;x__;;;n that provides
veqasonable ASSUTANCe that pubiic nealth and safety is net

endangeced.”




After the accident at Three Nile Island, but prier
to the 1980 authorization legislation, the NRC beqan raviaing
its own edergency planning requirezents, Its final exergency
pianning rule vas proauigased in August 1980, just & fev veaxs
after Congress had passed the authorization legislation, The
NRC rule provided generally, in its initial paragraph, that
"ne operating iicerse for a nuclear pover reactor will be
fgsued unlese & finding is 2ade by NRC that thers i»
reasonable AssuUrAnce that adequate Protective measures can and
will ba taken in the evens of a radielegical e2ergency."
10 CoPuR:e B B0.47(0)(3) (1900). Paragraph (b) of the
regulation, along with Appendix 2, provided specific
substantive standards for ezergency response plans, Under
subsection (e¢), howvever, a licersing eapplicant's failure to
zeet paragraph (B)'s standards wvas not necessarily fatal: an
applicant could etill demenstrate to the Comzission that
cortain deficiencies wvere net asignificant for the plant in
question, that (nterim ceomzpernsating actiens had already been
taken or vare imainent, or that there vere other "compelling
reasons™ to perait plant cperatioen, The rule did net
specifically discuss or refar to ezmergency plans that vere
prepared by a utility wvithout input frem state or local
goverrnmanta,

The 1980 rule rezained unchanged until the 1907
azandzent here in lesue, Tvo develsprents ocourred in the

SN




seanting, however, that are wvorthy of nete. rirat, in tve
authorization acts sudsequant to the 1000 autherization aet
discussed above, Congress reaffirsed that A plant could be
1icensed oy the NRC on the basis of & "State, lecal, or
utility plan which provides reasenable assurance that publiec
nealth and safety is not endangered Dby operation of the
facility concerned.” Pub. L. No. 97-418, 96 8tat, 32067, 1 8
(1983-83 Authorization Act)/ pub., L. No, 98-883, 90 3tat,
2828, § 108 (1984-88 Autherization Ast). These are the only
post=1980 authorisatien acts. Secend, in & 49868 adjudicatory
rNiing eng Jaland ldshsisg So. (Shorsham Nuclear Fover
gsatien, Unit 1), eLI-86=13, ¢ N¥RC 22 (1988), the NRC
expiained how its 1980 rule veuld apply in svaluating the
atequacy of a utilisy azeryency pian, The questien then
perare the NRC vas vhether the Long Ialand tighting Company's
azergency plan feor (es Shoreham Nuclear Poves Plunt vas
{nadequats & & matter of lav because of tha refusal of
gu’felk County and Nev Yerk BState to participate in the
planning, Neting that it vas legally obligated to consider
vhether & utility plan prepared vithout governzent ¢cocperation
could pass muster, the Cemmission stated that sueh @ pian
sight be adeguate under 10 C.7.R, § 50.47(2), AAS HARIA/
notvithetanding its inmadility te gomply vith the specifie
standards of paragraph (B), vhich are prezised upon & high
1evel of utilitysgovernzent cooparation., ld. % 9. The



conaission stated that the "root guesticn’ undir paragraph (@)
vas identical to the gquestien posad by the "fundanentel
1icensing standard of § 5..47(a)," nanely, wheather "there i»
reasonablie assurance that adequate protective neasures can and
vill be taken in the event of a radiolegicel emargency." 1In
its decisien, the Comsissicn alse put forth what has becone

xnown a8 the "realien doctrine™:

(1)f Shorehan vere %o go inte operation
and thera were to be a4 sericus accident
requiring consideration ef protactive
acticns for the pubiis, the State and
County officisls would he ebligated %o
aseist, Both as 4 master of lav and as 2
phissy of discharging their public trust,
Thus, LM evaluating the LILEO plan ve
palieva that ve can reascnably Assune Aone
"ol vffort” State and County responss in
LRy evVent of an accident, Wa also believe
tiet their "best effort” weuld utilize the
LIICO plan as  the Dbast source for
szsrgency :annzn! inferratien and
opticns, After all, when faced vith a
sericus accident, the State and County
sust recegnize that the LILCO flnn is
clearly superier to no pian at all,

14, at 31 (citatieons emitted).
Against th!s backdrep, the NRC prozmulgated the

regulation in dispute hare, azending paragraph (¢) of the 1580
rule. S88 AN2EA. The current rule resds in relevant part an

fellowsl

In  making its determinatien on the
adequacy of a utility plan, She NRC vill
recognize the reality that in an actual
ezergency, etate and local governsent
officiale will exercise thelr best efforts
to protect the health and safety of the
pubiic. The NRC will deternine the



adequacy of that expected responss, in
gombination vith the utilicy's
con?cnonttuq BOABUTeS, ONn & CASe-Dy-cade
pasis, subidect to the folloving guidencs.
In  addrecein; the ocircusetance wvhere
applicant's inadility to cemply vith the
requiresents of paragrapgh a;) of this
section 4is wvhelly er sudstantially the
result of neneparticipation eof state
and/or local governments, it may Dbe
presuned that (n the event of an actual
radiclogical emargency state and lecal
officiale would genarally fellovw the
utility pian, KNowvever, thls presuzption
iy be rebutted by, for exasple, & good
falen ant timely preffer of an adeguate
and feasible state and/or ocal
radiclogical emargency plan that would in
fact be relied upon in & radiclegical

ezargency.
10 C.7.R, ¢ 80.47(e) (444)(B) (3989). In shert, the amendzent

refiects the "realiss doctrine” the NRC announced in the long
Zaiand lighting Ge. adiudication, modified by an expreas
provision that the doctrine's second presusption is
rebuttable.,

i1,

Petitioners contand as & thresheld matter that the
disputed rule is not entitied =0 the judiclial deference
noymally owed agency aetion, Has 8 U.0.C. § 706(3) (A) (3903)
(courts can set aside agency action only 4if “arbitrary,
capriciovs, an abuse of discretien, or otharvise net in
accordance vith lav'), They argue that, for exaaple, offeite
energency planning == as oppoeed to technical mattars relating
to plant construction and design == is outside the NRC's ares




of axpertise, Wa do not agres. The substantive area in vhiech
an agency ia deened to be expert is deternined by statute)
here, under the relevant congressional enactaents, K88 ALRZA/
the NRC {9 epecifically authorized and directed %0 deteraine
vhether emeryency pilans adequately protect the pudblic, fas
Ruke Povar Co. v, United Ssates Xuglear Requiatary Cozalasied,
770 7,34 306, 390 (4th Cir. 1909). Ne also reject
petitionars' argument that the NRC is owed no deference
because the fssue (n this case {» a "purs question eof
statutory conatruction.,® The Lseue s 285 & pure question of
statutory cenesruction, Petitionars do not ask us "purely® te
construe & etAtute) thay ask us to hold that, gqiven the
statutes, the agency has acted unreasonably. BEven if ve vare
o assuse, for the sake of argument, that the Sesue wvere
purely one of statutery construction, petitieoners etill have
not digrected us to any enactzent in vhieh Congress has clearly
indicated a viev of ezargency pianning that {s at variance
with the NRC rule or that forecleses the NRC's adeoption of the
approach here adopted, WwWithout such an indicatien eof contrary
congressional intent, va should nerzally defer to the agency's
reasonable corstruction of the statute (it adainisters.
Qhayran U A.AL v. Nasuzal Raspuxcas Defense Coungll. liS.
467 V.8, 837, 042-48 (1984)) MayRurg v. Easzasary of NaAlth

And MumaAn Servigcam, 740 F.2d 100 (ist Cir. 1984). As it i,
our standard of reviev here {9 dictated by section 706(2)(A)




of the Adainistrative Procedurs Act, and we 2ust upheid the
agency's action we long as it is "reasonable and defennible.”
Bureau ol Alcoheol, Tebagce A Firaasng v. LLRA, 464 V.5, ¥9, 97
& n.? (3903).

Petitionars advance a host of argurzents why the NRC
rule == spacifically, 4ts Aincerporation of the second
prasusption centained 4n the "reslisa dostrine® -« s
unreasenable. Petitioners' primary contantion is that it is
unreasonable for the NRC to presure that, in the evant of an
sctusl radiological ezergency, states and localities that have
previously refused to participate in szergency planning will
follow an ezergency pian adepted by tne utilisy.! we cannet
sey rthat this presusption is unressonablie. That state and
local governzents have refused to participate in ezargency
pianning, or have indicated a Dbelief that such planning s
inherently izpossidle in a particular plant iocation, does net
{néicate hov these governzents would respend in an actual
ezmargency. It is hardly unreasonable for the NRC to predict

e ——

2. None of the petiticners sericusly contests the firet
presunption of the realiss destrine, the presunption that etate
and local governments will try te protect the publie in an
exergency. Petitioner UCS arques that the rule contains an
{zpiloit third assuaption that states and 1ocalities have the

rescuUrces necessary to comply vith thae utility plan in the
event of an eneryendy. We dc¢ not consider this thipd

presuxption to be implicit in the realisn doctrine, and to the

extant that this ’crt of UCS's arqgument is a challenge to
"interis eriteria’ adopted by the NAC subsequent to the
:enuzgation of the disputed rule, the issus is not properiy
sfore us,

wll-



that state and local governzents, netvithstanding their
sisgivings about the adequacy of a utility plan or thair
eppesition to a particular plant location, weuld, in the event
of an actual ezergency at a plant they vere lavfully obligated
to coexint with, fellev the eonly existing smergency plan,
This prediction L» supported by commen sense, and alse by the
uncontested fact <= part of the adainistrative record of this
rule == that Atate and lecal governments prefer a planned
SZATGANcy Tesponse te an ad heo responas. fas 53 red,
Reg. 42,082 (1907),

Ner 4s the NRC rule objectionable Becauss it is @
"preosusption.™ Agencies are peraitted to adopt and apply
presuzptions 4if the proven facts and the inferred facts are
rationally connected, NARR V. Bapsias  Hoamgisal,  Jlng./
442 U8B 773, 787 (1979) . As va indicated above, the inferred
fact of etate and leocal adherence to & utility plaa i»
raticonally related to the proven (in this case, hypothesited)
fact of an actual rediclogical exmergency.  Moreover, the
presuzption here is axpressly zade rebuttable:

It 3ay be presuned that in the svent of an

resual rediclogical exergancy etate and

1ocal officials vould generally follov the

utility piaa., However, this presusptien

PAy De rebutted by, for exaszple, a good

faith and tinely proffer of an adegquate

and feasible state and/or local radie-

logical emargency plan that veuld in feot
Do relied upen 4in an szergency.




10 C.P.R. ) S0.47(e)(444)(8)  The proffer of an adequate
state or local plan == an option that some states and
localities may Nave axprassly relected =~ i only one posaible
msethod of rebutting the presusption. Nothing in the rule's
LAnguAge preciudes other means of rebuttal.

petitioners also ceontend that the azanded mule
reflects an irperaissidle daviation from the NRC's reguiatery
poeition in 1980, Assuning, wvithout decliding, that the NAC
has in fact changed ite pesitien vith respecs o the rele of
states and localities in emargency planning, ve conclude that
SUCh 4 change vas net irrational. The NAC might reasonably
have believed that, in light of the proven nenparticipatien of
states in emergency planning subsaguent to 1900, the nev rule
VAR necessary to serve Congress's policy that tha NRC consider
plans prepared by utilities  witheut gevernaental
participation. fas Atanissa, Topaxa & Sansa Fe Ry, v. MAQhitA
Board of Tradae, 412 U.S. 000, 008 (1973) (agency may alter
poligy in light of changed circumstances in order to sarve
congressional poliey). There is adeguate on=the-recerd
justification for the NRC's adoption of the nev Nie.
NAAGP v. ESG, 682 F.2d 99, 998 (D.C, Cir, 1903) (deference i»
oved to AN agency's detarmination that circuastances have
changed and to the agency's response therete).

Another of petitioners' contentions is that the NAS
failed to comply with the notice end ceazent procedures

“ld=



required under section 8§53 of the Adainistrative Precadure
Act, § U.8.C, § 583 (1982). They contend the FRC'A notice of
propesed rulemaxing failed to address the realism dectrine,
petitioners i{gnere, inter alia, the folloving statement, which
appeared in informatien accospanying the notice!

the Commission believes that #tate and

local governzaents vhieh have not

cocperated in planning vill ecarry out

their traditional public health and safety

roles and would therefore respond %0 an

accident, It is reasonable to expest that

this response would fellov A conpranensive

utility pian,
832 red. Rag. 6902 (sol. 2). fas lag Ad, at 6900 (eod. 1),
6906 (col. 1). ™is notice wvas satisfagtory, AMe Nasuxal
Rassurces Defanss Souncdl v. RRA, 834 P.3d 1258, 1303-06 (1%
cir. 1987)) petitioners' argument is vitheut parit,

Petitioners alse contend on a miscellany of grounds

srat the NRC rule violates the Atomic Energy Aet. Yor

exazple, they clals the nev rule peraits the NRC teo consider

a utility's econemic costs in determining vhether a plan
provides "adeguate proetection” to the publie, & result
arquably in conflict vith the 5.¢, Circuit's decision in Endisn
gt Congernad Aciantiate v. NAS, 824 7.24 108 (D.C. €ir. 1907),
But even Lf ve vere te thimk that that case centrelled hare,
ve do not believe the regulation necessarily opens the door to
such econcmic considerations. Nething on the rule's face

suggests this, and owsuch @ sotivation 4is specifically




disclaimed By the NRG, 83 Fed, Reag. 42,000 (1387)., Nor can
we accept petitioners' claim chat sueh an inference is
varranted by the rule's provisien that, (in evaluating a
ueility plan, the NRC shall make dus allovance for the
pessibility that state and/eor local nenparticipation vill rake
she utility pian's compliance with enuserated safety standards
"infeasnible." 10 €. R R, § 80.47(0) (444)(A) Patitionars
claim the word "infeasible” necessarily invites cost-benefit
analysis, We reject this arqument. A falr reading of this
provision of the rule in context auggests that cempliance
vould Ba "infeasible® simply because some of the specific
safety standards clearly centezplate utility-government
cooperation,

We have considered and rejected petitionars' other
arguzents about the rule's statutery invalidisy. T™hese
ATGUSENSS AT  UNpErsuAsivVE elther pecauss thay fall %o
acknoviedge the discretion the Act itself veste in the Nuclear
Regulatory Comnmission, Afe Buklic Sarvice G2, of Naw Hazpanhire
v, NRG, 582 r.2d 77, 83 (let Cir.), gaxs. danisd, 43 U,
1046 (1978), or because they attack an imagined wniaviul
appiication eof the rile, THe latter argusents are
inappropriate hare, VAere the rule is being challanged on its
gace, Our helding is, of course, lizited to the queastion of
vhether the rule s invelved on ite face) petiticners rezain

wlb»



free %0 challenge Sha NRE'S application of the ruie in oan

individual case.

The petitions foz zaview are deanisd.

e ——
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