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CAMPBZLL, ghief Judge. These consolidated petitions'
are for reviev of a regqulation prozulgated by the Nuclear
Regulatory Comalesion ("KRC™). The regulation provides
gtandards by which the KRG, in deciding vhether to license &
utility to operate a nuclear pover plant, evalustes @&
radicleogical emergancy pian that is prapared by the utility
alone because local governzants have refused to participate in
ezergency planning. petitioners specifically contest the
rile's incorperatien of what is wnewn 4n NRC parlancs as the
nrealisz doctrine,® a doctrine that allows the NRC, in
evaluating a utility ezergency pian, to make the folloving pair
of presuzptionst 1) in the event ¢f an actual radiclogical
ezergency state local officlals will do their best to protect
the affected public, and 23) in such an szargency thess

i 9 o e <

1, Petitioners are the Coumonwealth of Magsachusetts (No. 87«
2032), the State of Nev york (No, 8f~1131), arnd the Unien of
concerned Scientists ("UCE"), the New England Cealition on
Nuslezr Pollution, the Seacoast AntiePollution Lesgue, the town
of Haupton, New Kezpechire, the towns of Azeghury and
Keneingten, Massachusetts, ard United States Representative

dvard J, Markey (No. 87-2833). An organization called
cinizene Wighin the 10-Mile Radius nat intervaned on behelf of
petiticners. Pive parties have intervenad on behalf of
recpondent, the Nuclear Regulatery cozniseiont Public Service
Crzpany of New Haeppohire, Long 1siana Lighting Conpany,
falentists and Ingineers for Secuve tnorir. Ine,, Nuclear
x.an: :ncnt and Rasources Ceuncil, Ine., an pdison Electric
nesitute,

The argusents advanced by ehe various petiticners and
{ntarvencr-petitioners are gubstantially sizmilar, as are those
of the respondent and {ntervenor=respondants. For pravity's
sake, wa refer to the opponents in this case only as
"petitioners® and "NRC.*

wie




ofticials will look to the utility pian for guidancy and will
generally follow that plan. Petitionars contend the rule i»
arbitrary and capricious, was prozulgated yrnder deficient
"netice and comzent® procedures, and is reyend the sccpe of the
NRC's statutory sutherity.
I,

under the Atcemic Energy Ast of 1954, 42 U.8.C
§§ 2011 gL ssg, (1982), the Nugliear Reagulatory Comaission is
szpowered to

prescribe such regulationd or orders as it

may deem necessary . . . to govern any

activity authorized pursuant to this

chapter, including standards and

rettrictions governing the  design,

locatien, and operasion of facilitlies used

in the condust of such activity, in erder

to protect hesith and to minizize danger

to Life or property « o« o«
zd. § 2205(4)(3), Prier to the 1§79 accident at the Thres
wile Tslend nuclear povar plant near Harrisburg, Fennsylvania,
peth Congress and the NRC had directed thelr reguilatery
affores prizarily at plant design., Hewever, in respernse to
the perceived inadequacy eof prier pianning and coovdination
petvesn the utility and lecal governents during the Three
Mile Island accident, Cengress included in the NRC's 1900
autherisation legislation nev provisions aimed £ ensure that
noffpite® emargency planning was taken inte consideration as
well, The relevant part of the 1780 authorization legislation

provided as fallove!




(8) punds  autherized to Dbe
appropristed pursuant to this Act may be
ysed by the Nucleclr Regulatory Conaission
to eonduc:.‘ﬁrococﬁinqc, and’ take cother
actiors, with perpect to the issuance of

n opersting license for a utilization
:;ctlt:y only 4% the Comzissicn deternzines
atew

(4) thers exists a 8tate or Local
ezergency plan vhiche==

(A) provides tor raspending GO
acoidaents at tgo gacilisy concg¥;od, and

(8) as ¢ appiies to the
!cciltci concerned enly, compiies vith the
cezmigsion's gquidelines gor such pians, OF
33) {n the absence of & plan vhich
seeinfies the requireaents of ra~
graph (1), there exigte a State, locas, or
utility pian wvhieh provides recsonarle
assurance that public mecltch and scfety i
net endanger py operation of "
facility concerned.
b, L. HO. pe-298, | 109 (e) (3), 94 gtat., 780 (1980), The
disdunctive lanquage {n subsection () =* ngepte, Jocal QX
wtilisy _pian® == (rdicates that enis legisiatien did net
condition the Lssuance ef a license exclusively upeon the
existance of & state oy lecsl ezergency pian. Rasher, the
gtatute's emergency planning ragquirezents Bay pe setisfied DY
either 1) & state oFf 1ecal plan cezplying vith FRC guidelines
er 2) & atate, local, or _usility _RiaD that provides
"reasonable ASUTANCS ehat pupiic nezlth and safety {s not

endangered.”



After the accident at Thras Mile Island, but prier
to the 1980 authorization legislation, the NRC Began reviaing
its own exergency planning require=ents., Its final exergency
planning rule vas pronuigated {n August 1989, just & few vaexs
aftear Congress had passed the authorization legislation, The
NRC rule provided genaerally, in its initial paragraph, that
"no operating licerse for a nuclear powver reactor will be
fgsued unless & finding i{s 2ade by NRC that there s
reascnable assurance that adeguate protective reasures can and
will ba taken in the event of a radielegical exargency."
10 CP.R: 8 B5D0.47(a)(3) (1980)., Paragraph (b) eof the
regulation, along with Appendix 2, provided specitic
substantive etandards for erergency response plans, Under
subseccion (e¢), however, a licensing eapplicant's falilure to
zeet paragraph (b)'s standards was not nrecessarily fatals wn
applicant could etill dexorstrate to the Comnission that
certain deficiencies were net significant for the plant in
Question, that (nterim cozpensating actions had already been
taken or wvare imainent, or that thers wvere othar "compelling
reasons™ t0 perait piant cperation, The rule did net
specifically discuss or refar to enargency pians that vere
prepared by a utility without {nput from state or local
gevernments,

The 1580 rule rezained unchanged until tha 1987
azendzent here in Lesue, Tvo develeprents oceurred in the
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seantize, howevear, that are worthy of note. pirat, in tweo
autherizatinn acts sudbseguant to the 1500 autherization aet
dlscussed above, Congrass reaffirmed that & plant could be
1icensed by the NRC eon the basis of & "seate, lecal, eor
utility plan which provides reasenable assurance that public
nealth and safety is not endungered by operation of the
tacility coencearned,” Pub, L. No. 97-418, 96 scat, 2067, § 8
(1982-83 Authorization Act)) pub, L, No, 98583, 98 Stat,
2828, § 108 (1984-85 Authorizatien Act). These are the only
post-1980 authorizatien acts. gacond, 4in & 1986 adjudicatory
rniing, Long Jaland _ldghsing S0, (Shoreham Nuclear Pover
geation, vUnit i), CLI-¢E-13, 24 NRC 22 (1986), the NRC
explained how its 1980 rule vould apply in evaluating the
adequacy of a utility ezergency plan, The questien then
pefore the NRC vas whethar the Long gsland Lighting Cozpany's
ezergency plan for its ghoreRss Nuclear Power Plant vaa
{nadeqguate as a matter of lav because of the refusal of
guffelk County and Nev Yeork itate to participate in the
planning, Noting that {t wvam legally obligated to consider
whether a utiiity plan prepared vitheut governzent ¢ocperation
could pass muster, the Cozsission stated that such & plan
2ight be adsguate under 10 C.T.R. ) 50.47(€), KeS HARIA/
notwithetanding 4ts inability %o gompiy vith the specitic
standards of paragraph (b), vhich are prezised upen a high
1evel of utilityegovernzent csoparation, 14, at 29, The




conaission stated that the "root questien’ und‘r paragraph (@)
vas idantical to the question posed by the "fumdarantal
vicensing standard of § 80.47(2)," nanmely, whether "there is
reassrable assurance that adeguiate protective neasures can and
vill be taken in the event ef a radiolegical ezargensy.” 1In

its declisien, the Com=issien alse put forth what has becone

xnown a8 the "realisn doatrine™

(I)f Bhcorehan wvere to go into operation
ard there wvere to be 4 serious accident
reguiring consideration of protactive
scticns for the pubiis, the State and
Coumty eofficials would be obligated to
assist, both as a4 master of law and as a
paster of discharging their public trust,
Thus, 4im evaluating the LILEO plan ve
pelieve that we can ressonehly assuzng A0R4
"begt effort” State and County response in
ne event of an accident, We also beliave
trat thelr "bect effort” would utilize the
LILCO plan as the Dbect source for
ezaergancy plannxn? inferration and
eptiens., After all, when faced with &
sericues accident, the State and County

zust recegnize that the LILLO flan is
clearly superier to no plan at all,

14, at 31 (citations enitted).

Against this backdrep, the NRC prezulgated the
regulation in dispute hare, azending paragraph (¢) ef the 1900
rule, S84 ANBEZA. The current ruile reads in relevant part as
followel

tn sexing its deterzinatien on the

adequacy of a utility plan, She NRC vill

recognize the reslity that in an actual

energency, state and local governsent

officiale will axercise thelir best affores

to protect the heaalth and scfety of the
pubiic, The NRE will deterzine the




adequacy of that expected response, in
cerbination vith the utility's
coagenlattnq ROSBUreT, ©on & CAga-by~-case
peeie, subdest to the folleving guidancs.
In addreseing the circusctance vhere
appidcent's inebility to couply with the
requiresents of peragreph (b) of this
scotion (s wvhelly er substentially the
rerult of neneparticipation eof state
snd/er lecal govermments, it mey be
presuned that in the event of an actual
:.exezoitocz ezcrgency state ard local
officiele would genarally feollov the
utility plen, Kowever, this presuzption
iy be resutted by, for exazple, a good
feish and timely proffer cof an adeguate
and feasible state and/er ocal
radiological ezergency pian thet would in
fact be relied upon in a radiclegical

ezargency.
10 C.7.R. § 50.47(e) (444)(B) (1908)., In shert, the anendzent
refiects the "realiss doctrine” the NRC announced in the lgng
Ieiand Lighting Qo. adiudication, modified by an express
provisien that the doctrine's second presuzption is
rebuttable.

1%

petitionars contend as 4 shreshold matter that the
disputed rule is not entitled to the judicial deferance
normally owed agency aestion., Jas 8 U.8.C. § 706(3)(A) (1903)
(courts <an set aside agency action only if TMarbisrary,
capricious, an abuse of discretion, or othervise not in
accordance vith law"), They argue that, for exsaple, offaite
energency planning == as opposed o tachnisal zatters relating
to plant construction and design == 19 sutside the NRC's area




of expertise, Wa 4o not agree. The substantive area in which
an agency (s deezmed to bDe expert (s deternined by astatuce)
hare, under the relevant congressional enactzents, o8 aupra,

Jhe NRC (s specifically authorized and directed ¢o deterzine

vheather exmergjency plars adequately protect the pudblic, faa
Rike Power Co. v, United Statac Nuglear Resulstory Conzisaion,
770 7,24 306, 390 (4th Cir, 1988). Ne also rejest
petitioners' argument that the NRC is owed no deference
because the lssue in this case s a "pure quastion of
statutory conatruction.® The {seue is 2g% & pure question of
statutory ceonstruction, Patitionars do not ask us "purely® te
construe a setatute) thay sk us to hold that, given the
statutes, the agency has acted unresscrably. Even 4if ve vare
EO assuze, for the sake of arguzent, that the {esue wvere
purely one of statutory construction, petitioners atill have
net directed us o any enactzent in wvhieh Congress has clearly
indicated a viev of exergency planning that (s at variance
With the NRC rule or that forecloses the NRC's adoption of the
ApPProach hare adopted, Without such an indicatien of contrary
congressionsl intent, wa should nermally defer %o the sgency's
reasonable construction of the statute (¢t aedalnisters.
Qhrvzan ULAL v Netuzal Respuxcas Defense Coungil, 2884,
(67 U.B. 037, 842-48 (1984)) MayBurg v. Bgaxesary of Mealsh
ARS Muzan Serviges, 740 7,24 100 (st Cir. 1984). As it i,

Cur standard of reviev here (s dictated by section 706(2)(A)
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of the Administrative Procedure Act, and we nust uphold the
agency's action #0 long as it is "reascnable and defensible,”
Bureru ot Alconel, Tobageo § Firearng v. ZLRA, 464 U.8. 39, 97
& n.? (198)3),

Petitioners advance & host of argurents why the NRC
rule =« specifically, 4ts incerporation of <the secend
prasusption centained 4in the "realisa doctrine® =« s
unreasonable., Petitionars' primary centantion is that it is
unresscnable for the NRC to presure that, in the event of an
sctusl radiological azergency, states and localities that have
praviously refused to participate in ezergency planning will
follow an ezergency plan adepted by the utility.! We cannet
say that this presuzption is unreascrable., That state and
local governzents have refused to participate in exargency
pianning, or have indicated a Dbelief that such pianning is
inherently izpossible {n a particular plant locasien, does not

indicate how thess govarnzents would raspend in an acstual
ezargency. 2% is hardly unreasonable for the NRC to predict

2, None of the petiticners seriously contests the first
presuzption of the reslisn doctring, the prasuaption that state
and local geovernments will try to protect the publie in an
exergency, bFetitioner USH arques shat the rule gontains an
fepiioit third assunption that states and l1ocalities have the
TeSOUrCOs necessiry to cosply wvith the utility plan in the
event of an enargency, We do not corsider this thipd
presuxption to be implicit in the reslisn doctrine, and to the
extant thet this ’trt of UCS's arguzent (s a challenge to
ninterim criteria® adepted by tha NRC subsequent to the

rorulgetion of the disputed rule, the lssus is not properly
efore us,

wll-



that state and 1local governzents, notwithstending their
sisgivings about the adegquacy of & utility plan or their
epposition to a particular plant location, weuld, in the event
of an actual ezargency at a plant they vers lawfully obligated
to coexist with, follev the only existing emergency plan,
This prediceion L{»s supperted by cozmen sense, and also by the
uncortested fact - part ¢f the adzinistratsive record of this
ryle == that state and leocal governzents prefer a planned
szergency response to an ad hos response. fag 52 red,
Reg. 42,082 (1907).

Ner is the NRC rule objectionable kecause it is @
fpresuzption.™ Agencies are peraitted to adopt and apply
presuzptions if the proven facta and the inferred facts are
rationally ceonnected, MR v, Rapsiss Hospisal, Ings/
442 U,8, 773, 787 (4979), As ve indicated above, the inferred
fact of wetate and local adherence to & utility plan ir
ratiznally related to the proven (in this case, hypothesized)
fact of an acsual radicliegical exzergency. Moreover, the
prasuzption here s exprassly zade redbuttable:

It nay be presuzed that in the event of an

actual radiclogicel exmergency e%ate and

1ecal officiale vould generally follov the

utilisy pian, Hovever, this presuzption

falth and Linciy prosfer of an adequate

and feasible state and/or local radie-

logicel emargency plan that wvould in fact
Pe relied upen 4in an ezergency.
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10 C.P.R. B 50.47(e)(444) (), The proffur of an adequate
state or local plan == an optien that soze states and
lecalitice may have exprassly rejected -- i{s oniy ore possible
method of rebutting the presurption. Nothing in the rule's
language preciudes other means of rebuttal.

Petitioners also contend that the azended rule
reflects an irpernissible deviation froz the NRC's regulatory
position in 1980, Assuming, without deciding, that the NRC
has in fact changed ites position vith respect to the role of
states and localities in emergency planning, wve conclude that
such & change was net (rrational. The NRC might reascnadly
have believed that, {n light ¢f the proven nenparticipation of
states in exergency planning subseguent to 1980, %he nev rule
Was necassary to serve Congress's policy that the NRC consider
plans prepared by utilities  without  governaental

participation, faa Asghispn, Topaks & Santa Fe Ry, v. Mighita
Board of Txade, 412 U.S. 800, 808 (197)3) (agency may alter
poiicy in light of changed circuzstances (n order to sarve
congrassional poliey)., There is adegquate on=the-recexd
justification for the NRC's adoption of the nev wile. jJaa
NAAGE v, ESC, 682 F.24 993, 998 (D.C, Clr, 1983) (deference o
oved to an agency's detarmination that circuastances have
changed and to the agency's response tharets).,

Angther of petisioners' contentions is that the NAS
falled to comply with the notice and comzent procedures

wld=




required under section 553 of the Adainistrative Precedure
Act, 5 U.8.C, § 55) (1982)., Thay contend the NRC's notice of
propesed rulemaxing failed to address the reallism doctrine,
Petitioners ignere, inter alia, the folloving statezent, which
appesred in information accompanying the notice:

the Co==ission belleves that State and

lecel governzents which have not

cocparated in glann:nq will carry out

their traditional public health and safety

roles and would therefore respond to an

accident, It is resscnsble to expest that

this response would fellov A cozpranensive

utility plan.
§2 red, Rag. 6983 (col. 2)., feg alag id, at €900 (eod. 1),
6986 (col, 1), This notice wvas satisfactory, pad Nasural
Rercurger Defense Councdl v EBA, #34 P.2d 12889, 1202-66 (let
cir. 1987)) petitioners’ arguzent is wvithout merit,

Petitioners alse contend on a miscellany of grounds
trat the NRC rule violates the Atomic Energy Act. Tor
exazple, they claiz the nevw rule perzits the NRC te consider
8 utility's ecenomic costs in determining whether a plan
provides "adeguate pretectien” to the publie, a vrwesult
arguably in eonflict vith the 0.C, Circuit's desinion in Enlan
82 Gongerned Sciensiesa v. NRQ, 824 F.24 108 (D.C. ¢ir. 1987).
But aven L{f ve vere te think that that came gontrellied hare,
ve do not bellievae the regulation necessarily cpans the door to
such econczic considerations. Nothing on the rule's face

suggests this, and wsuch a motivation 4is sspecifically

.x'.



| discisimed by the NRC, 82 Fed, Reg. 42,083 (1387). Nor can
we accept petitioners' claim chat asuch an inference is
vc:ruatodl by the rule's provisien that, in evaluating a
ueility plan, the NRC shall =make due allowance for the
pessibility that state and/or local nemparticipation will nake
she utility pian's cemplianca with enuzerated safety standards
"infeasible." 10 C.B.R. f 850.47(@) (444)(A) Petiticnars
clale the word "infeasible" nesessarily invites cost-benefit
analysis, We reject this arqurent., A fair reading of thie
provision of the rule in contaxt suggests that cozpliance
vould ba "infeasible" simply tecause some of the specifie
safety standards clearly centezplate utility-government
cooperation,

We have considered and rejected petitionars' other
arguzents about the rule's statutery invalidisy. Thase
AZGUSENSS AFe unpersuasive elther kecauss they fall ¢teo
acknowiedge the discration the Act itself vests in the Nuclear
Regulatery Commianion, gee Bublic Service Q2. of Naw Hazpanire
v, MBS, 582 F.2d4 77, 83 (let Cir.), gers. denisd, 439 U8,
1046 (1978), or because they Aattack an izagined uniaviul
appiication eof She rule, THE latter arguzents are

sappropriate hare, vhere the rule is being challeanged on its
face. Our holding Ls, of courss, lizited te the questicn of

vhether the rule is invelved on ite face) pesitioners rezain

.z‘.




free %0 challenge (he KRc's application of the rvie in an
‘M‘V“ut CASS.,

The petitions fox zaview are danied.

Adm. OHioe, U.§ Courts = Rlanchard Pres, Ine., Boston, Man.

l7e



