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Mr. Husted are true, and, if so, whether they regquirs that he nst e
employed in the jobs in question:
(1) the alleged solicitation of an answer to ar exam ouestion
from another operator during the April 1581 NRC written
examination;

(2) the lack of forthrigitness of his testimony befars ths
Special Master:

(3) his poor attitude toward the hearing cn the cheating
incidents; and

(4) his lack of cocperation with NRC investigators.

This matter had its genesis in 1981 when the HRC orazrag reictor
operator examinaticons at the facility where My, Hustec wa2e 3 licersed
operator training instructor. Cuestions were raised concerning nis
attitude and integrity is related to the testing and investication and
hearing that foilowed. The condition barring Mr. Husted from
supervisory responsiblities, insofar as the training of non-iicensed
personnel, was imposed in an appeal of a proceeding involving the

ability of licensee's manzgement to cperate the facility in
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responsible and safe manner. Mr. Husted w2s not 2 narty to the
proceeding leading to the limitations imoosed on his emcloyment. The

Appeal Board's condition has been suspended by the Commissicn during the

pendency of this proceeding. Metropolitan Edison Companv, at al. (Three

Mile Island Nuclear Station, Unit 1), CLI-85-2, 21 NBC 282, 317 (15€5).
As to (b) above, the Licensee and the Commonwealth of Pennsylvania
entered into a stipulation wherein the former agreed not to employ

Mr. Husted in the enumerated capacities.



Interestea partises wers oiian an ¢REROrTUNISY 0 DTt
intervene in the subject proceading. The FC Stafy ua: cirzssec %o
participate as a full party and to ensure that the reccrd is fully
developed.

Afzer my aocointment to hear this matter, Three Mile [siand Alert,

Inc. (TMIA} anc Gereral Public Utilities Nuclear Cerporation (GPU) filed

ions to intervere. In an order of lecember 6, 1985, I found that
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acth petitioners setisfied standing and intarast reguirements to
particicate as partiss except io the axtant of filing litigable
contentiong, 45 required by 10 CFR 2.713(5), The order scheduled an
initial prensaring converence for February 19, 1986, at Harrisburg,
Pennsylvania. =~ listing of 2reas to be covered at the conference was
provided inciucing ceciding on the litigabtiity of any proposed
contenticns., retiticrers, Staff and Mr. Husted were encouraged to meet
and confer prior to the conference in order to attempt to narrow and
simplify the issues.

The sart’cipants did meet in advance of the przhearing conference
at which time they aqgreed on a significant number of issues and
expressed daisagreement on others. I[ssues ccnsidered included proposed
contentions submitted by TMIA and GPU. A summary of the results of the
meeting was contained in & Tetter wnich was submitted tc me in advance
of the conference. As ordered, the initial prenearing conterence was

held on February 19, 1986 with all participants in the proceeding in

attendance. The planned agenda contained in the December 6 order was



follcwed, This Report and Order reviews the matters ccvered during the
orzhearing conference anc sets forth the final rulings on the issues
considered.
Discussion of Rulings:
a. Following the rephrasing of TMIA's proposed contentions, it
vés agreec by the participants that they are litigable. The proposed

contentions are:

1, The Apce=al Board's condition barring Charles Husted from
superviscry responsibilities insofar as the training of
wn=-T7czarzad perscnnel is concerned should not be vacatad

r2as0n 0F nis cemonsira‘ed bad zttitude and lack of
ntagrit)

¢. mustsd shouid be barred from serving as an NRC-licensed
Sgeratcr or licensed cperatar instructor or training

sugary
a
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fsor by reason of his demonstrated bad attitude
cX ¢f integrity.

al'C |
TMIA's proposed contentions make allegations in regard to matters
at issue in the proceeding. They are specific, adequately supported by

Sases and reascnably apprise Mr. Husted of what he need defend against.

they are found te be

itigable contentions under the requirements of
i0 CFR 2.714(bj.
The contention proposed by GPU provides:

The conduct and attitude of Charles Husted with which GPU is
familiar indicates that the NRC should not disqualify Mr. Husted
from swerving as an NRC-licensed operator or an instructor of
Ticensed or non-licensed personnel.

The proposed contention also goes to a matter at issue; it bears on
Mr. Husted's qualifications to be emcloyed in the jobs in question. It
is sufficiently precise to provide adequate notice toc the parties on the

matter addressed. This contention, too, is found to be iitigable.



At the prehearing ccnference a question was raised 3. to whether
the evidence tnat could be presented under the GPU contention must be
limited to the time that pre~eded the imposition of the condition by the
Appeal Board. TMIA subscribes toc that position. The other participants
do not. After consideration, I find that such a limitation would be
excessively restrictive. Although the Appeal Bcard was neczssarily
limited to considering that which transpired prior to the time it issued

its opinion, the Notice of Hearing calls For what is 2 da ngve hazring

to provide "Mr. Husted with an opportuaity to demonstrats "is Fiiness
for the position at issue.” A full and fair hearing reouires that on 2
matter bearing on Mr, Husted's qualificaticns to be amnplcyed in the joos
in question, there be no restrictive time limitaticns on *hs =videnca
submitted.

b. TMIA and GPU, in submitting litigable contentions anc having
otherwise qualified as intervenors, are each admitted as 2 party tno the
proceeding., NRC Staff, TMIA, GPU and Charles Hustea are narties to the
proceeding.

c. Staff, Husted and GPU are in agreement that thic proceeding
is in the nature of an enforcement proceeding and, as such, Mr, Hustad
should not bear the burden cof persuasior.

Staff differentiates this proceeding from the requiar enforcement
proceeding where the Staff is the proponent of the enforcement arder,
takes a position in favor of enforcement and bears the burden of going

forward with a prima facie case. Staff states that in this preoceeding

it is not the proponent of the order in question and its role, at least




initially, is only for the purpose cf cdeveloping a full record. Staff

contemplates offering the prior record for itseif, without requesting

that it be accepted for the truth of the matter stated therein, but that

the record might establish a prima facie case in support of the order.
Staff locks to having the record admitted provisiorally, that is,
subject to establishing the truth of the matters asserted therein by
offering Mr. Husted and others the opportunity to call witnesses and to
cross-examine those witnesses whose testimeny is in the record. It is
of the position that to the extent there is a proponent of the order i:
is TMIA.

Mr. Husted's position in the matter is that the prior proceeaing
was fundamentally flawed, insofar as it dealt with Mr. Husted and that
what is required is a de novo proceeding, with the burden of
establishing wrongdoing by Mr. Husted on the party who wants to impose
the sanction.

TMIA believes the proceeding is in the nature of an appellate
review and regardless of the nature of the proceeding, Mr, Husted has
the burden of persuasion.

GPU is of the opinion that Staff need not put witnesses on the

stand but that to avoid unfairness they must formulate a position cn the

issues at the same time as the other parties do. GPU further asserts
that Staff does not have to be an advocate in support of or against Mr.
Husted.

The matter of deciding the nature of the proceeding and the

responsibilities of the parties that result from the determination is



particularly difficult. This difficulty arises from the way the matter
evolved, and from the fact that the nortice instituting tne hearing does
not readily place it in the format of a typical proceeaing.

This proceeding is most appropriately determined to be a hearing on
an enforcement action. Mr, Husted is faced with the pessible impesition
of an agency sanction. A material issue for decision is whether the

Appeal Board's sanction barring Mr. Husted ‘rom employment in a
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particular area should be vacated. The Cormission, in ef 2
reccrd before the Appeal Scard inadeguaze because My, Hustad was not 3
party to the earlier proceeding., The Commizsion again is raising the
possibility of imposine the same sanction on “r. Husted by means of the
subject proceeding. Thus, the proceeding is nmot in the nature of an
appeliate review as TMIA contends because it calis “ur a new record
developed through a hearing de novo.

The possible sanction cannot be construed to be anything other than
an agency sanction. Initially, it was imposed by the Zppeal Soard,
The principal issue of the subject proceedinc is whether the Appeal
Board's sanction should be continued. ‘hen the proceeding was
instituted, the parties were but Staff and ¥r. Husted. 'ad not TMIA
come forward voluntarily to participate in the proceeding, the
proceeding could never be viewed as anything but an enforcement
priceeding involving the possible imposition of an agency sanction,
Nothing TMIA has done in participating has caused a change in the nature
of the proceeding. Although TMIA seeks the imposition of the sanction,

TMIA's status is still that of an auxiliary participart, not the moving



party. This is not a preceeding instituted at the complaint of TMIA so
that it must assume the burden of proof in the matter.

The proceeding threatens Mr. Husted with restrictive action being
taken against him and having limitations put on the kind of employment
he might pursue. Oue process provides that in addition to an
coportunity for a hearing the person is entitled to a statement of

r2asons for the proposed action so that the person can gather the
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meet the chr jes. The Administrative Procedure ALt,
s U.3.C. 554(b) provides:

Persons entitled to notice of an agency hearing shall be
timely informed of -

(1) the time, place, and nature of the hearing;

2) trs legal authority and jurisdiction under which the
hearing is to be held; and

{3) tne matters of fact and law asserted.

Mr, Husted is entitled to have his due process requirements met.
* reascnable interpretation of the Notice of Hearing is that the
Tcmmission intended Staff to fulfill the role of the proponent of the
sarction and to assume the burdens that go with it, including the burden
of going forward, the burden of persuazion ind meeting the due process
recquirements so that Mr, Husted can cererdg against the charges levied.
[t is concluded that this was the Commission's intent in light of its
statement in instituting the proceeding, "The NRC Staff is to
participate as a full party, and is to ensure that the record is fully
developed.” The only other party to the proceeding was Charles Husted.

There is no party but Staff that the Commission could logically have



intended to act as the proponent of the sanction ana carry the
responsibilities that accompany possible agency action, including the
meeting of due process requirements. Under our system of law, Mr,
Husted, as an accused, has no initial burden to go forward and has no
burden of persuasion on the matters at issue.

Staff believes that it may submit the prior record into the record
of this proceeding, without requesting that it be accepted for the truth
of the matter stated therein, and thus, the earlier record could
establish a prima facie case. The Staff's reascning is in error. The
Commission has already considered the record to be inadequate in that
Mr. Husted was not a party to that proceeding, resulting in the subject
proceeding. The issues in this proceeding do not permit a prima facie
case to be made on evidence that not offered for its truth. What
Staff is proposing will not develop the record even as Staff interprets
that requirement.

Oue process requires that Mr. Husted know in advance of the hearing
of the charges against him and the law and facts that are asserted to
support the allegations. In this way he may defend against the charges.
[r order fo conduct the hearing in a fair and impartial manner and
pursuant to the Notice of Hearing, it is determined that Staff shall be
considered the proporent of the possible agercv sanction and assume
responsibilities attendant to the moving party for the reasons stated.

d. TMIA identified what it believes to be the key legal guestions
in this proceeding:

[. Did the Appeal Board in ALAB-772 nave authority to impose
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the order barring Husted from supervising the training of
non-licensed personnel?

II. Are the issues: (2) the lack of forthrightness of his
testimony before the Special Master; (3? his poor attitude
toward the hearing on the cheating incidents; and (4) his lack
of cooperation with NRC investigators, litigable in this
prcceeding?

TMIA asserts that Question I requires an affirmative answer and is
the only issue that need be decided in this proceeding. It further
believes that even if the answer were determined to be "no," the
decisicn of the Appeal Board in ALAB-772 on issues (2), (3) and (4)
constitues finmal agency action and is binding in this proceeding.

Staff, Husted and GPU believe Question I 15 moot in light of the
fact that the Commission initiated this proceeding. Those parties also
are of the opinion that the issues specified under Question II are
Titigable because the principal purpose of this proceeding is to examine
these issues anew.

[ssues involving the Appeal Board's authority as exercised in
"LAB-772 will not be considered in this proceeding. The Commission in
CL1-85-2, supra at 317, stated it had no intention of resciving such
issues but instead provided for the subject proceeding. In the Notice
of Hearing, the Commission specifically called for the 1itigation of
items (2), (3) and (4). The alleged solicitation of an answer to an
exam question from another cperator during the April 1, 1981 NRC written
examination was also clearly set out as an issue for consideration in

the Notice of Hearing, and remains a viable issue. The Commission's

institution of the subject proceeding as a de novo hearing evidences its



determination that consideraticn during this procseding of the Apreal
Board's authority would serve no useful purpose. To do so would run
contrary to the action taken by the Commission.

As to Question II, the record does not support the claim that
Appeal Board's action in ALAS.772 is final agency action, bind:
agency. To the contrary, the Commission has not accepted tha Anpes’?
Board's action as that of the agency, but has ordered the:ze issuss t0 be
Titigated in this proceeding.

Mr. Husted would rafse as a legal! fssue the gusstian
standards should be appiied in determining whether he should 2¢ Harrad
from any of the specified positions. This is an anpropriats 1233l fssue
which should be addressed during the zource of the proceeding,

e. As to factual issues, Staff, GPU and Husted agree that in
addition to the four issues referred to in d. above, others to be
considered include: (5) What does Husted's performance of his

responsibilities with GPU reflect 2bout his attitude and integrity?;

(6) In Vight of the answers to (') through (5), {s any remedial action

required with respect to Musted?; and (7) If remedial action is
required, what is it? TMIA takes the position that these issues may be
addressed but not relftigated. [t bases its assertion on the fact that
several of these matters were in the 2arlier proceeding, and claims that
since Mr, Husted had the opportunity %o participate at that time, he has
waived the right to litigate these issues presently.

[ find (5), (6) and (7) are appropriate factual questions to be

answered by this proceeding, The Cemmission instituted the subject
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issuas, A thorough ungerstanding of the full compisment of issues
fnvolved is necessary far a fadr datarmination in this proceeding.

f. 1 find the parties are correct in their conclusions that (1) I
Tack authority to dissolve or otherwise affect directly the Stipulation
s2Teeen the Licsnize and the Commenwealth of Pennsylvania that bars the

fcrmer from ampioying Me. Hustad in certain capacities and (2) 1 am free
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s about Mr. Husted's attituce and integrity.
The parties' second conciusion affords the cpoortunity to determine
shether 'ir, Austad shou'ld be barred, based on attitude considerations
ird integrity from serving in such capacities, without regard to the
existence of the Stipulation. All of the foregoing is called for by the
Notice of Mearing,

g. The burden of proof ané of qoing forwird are thnse of Staff,
who i§ considered tha praporent of che enforcement order, It will be
Taft to the parties to detarmine how intervenors should be fittad into
the order of prasentaticr of their cases and to what extent they are to
participate. Should the parties be unabie to resolve these matters,
they should be raised for Za2cision at the next pgrehearing conference.

The evidence perta‘ning to whether Mr. Husted should be barred from
supervisory responsibilities insofar as the training of non-licensed
personnel is concerned should be similar to that used to determine

whether he should be barred from serving as an NRC 1icensed operator, or
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cetsed aperator instructor, or training supervisor. It would be
fmeragtical w0 difurcate the hearing on the issues relating to licensed
and non-Ticensed activity as suggested by TMIA because they are not
aiscrate matters, To attempt to do so would be impracticable,
urwerkzd’e and cause undue delay.

h. The parties were not able to reach a conclusive determination
as to what use should be made in tnis proceeding of the record of the
prior proceedings. Should the parties be adble %o do so in advance of
the hearing, it would prove helpful, I i1 is not possible, formal
rulings will be mads at the hearing as the material is offered.

i. A1l of the participants aqree that an opportunity for
discovery is necessary. They furthur agree that two rounds of
interrogatories and document requests should be provided for, with the
understanding that all disccvery would be completed within two months
after it begins. Document production is to be made within a l4-day time
frame, The datzs reflected in the discovery schedule are receipt dates.
The discovery schedule agreed to by the parties is made subject to the
understanding that any party may seek an extension of the time period

for good cause shcwn. The schedule agreed upon is as follows:

Discovery begins March 1, 1986
Oiscovery is completed
(responses and production due) May 1, 1986

The nature of the case makes the request for discovery and the
pronosed discovery scheduls reasonabie, 1t is adopted as the schedule

for the proceeding.
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The hearing schacuie agreed to by the parvies 13 Tiyawise
reasonable and is adoptsd as the schedule for the grocesding., [t

provides as follows:

Final pre-hearing conference May 12, 1986

Testimeny is filed Jure 1, 1986

Hearing begins June Z3, 1886
GROER

Based upon all of the foragoirg, it is hersby CRDERED that:
This orcar, which incorporatas 411 3¢ the rylings contained in
section 11 above, shall contral the subseauant course of the procesding
unless modified by further orasr.

Cbjections to this ORDER may be filea cv 31 party within five (5)
days after service of the Urger, except that the Staff may file

objections withint ten (10) days after service.

! Yy g

1 !
}7"\1 '.‘-;-»»-‘-;‘/) o .
Morton 3, Margulies

ACMINISTRATIVE LAW JUDGE

Datec at Bethesda, Maryland
this 27th day of February, 1986,




