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ADJUDICATCAY ISSUZ

(Commission Ivieeting)

FOR: e Commissioners
FROM: Leonard Bickwit, Jr.
General Counsel
SUBJECT: DIABLO CANYOM PREHEARING CONFERENCE ORDER
DISCUSSION: On February 17, 1081, the Atomic Safety and

Licensing Board issued a Prehearing Conference
Order addressing applicant Pacific Gas and
Electric's motion seeking fuel loading and

low power testing authorization and, to a
lesser degree, Joint Intervenors' motion to
reopen full power hearings and Governor
Brown's recuest to carticipate on several
subjects.,

CONTACT: SELY NOTE: This paper, which is currently scheduied

Martin G. Malsch, 0GC for discussion at a closed Comission meeting at
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the record should nct be reopened on TMI-related issues
:i1atiag to either low or full power absent : showing, by
the moving party, of "significant new evidence not included
1nrtho record, that materially affects the decision.® This
is in accord with longstanding Commission practice. E.g.
Kinhio c;s & Electric Co., et al. (Wolf Creek Generating
Station, Unit 1), ALAB-462, 7 NRC 320, 338 (1878}, We
cﬁhﬁlific that bare allegations or simple submlssion of naw
cdﬁ¥c§€ionn is not sufficient. Only significant new evi-
dence requires reocpening. Of course, in moving to reopen, a
party need not supply wri:ten testimony of independent
experts, but is free to rely on admissions and statements
¢r-m applicant and NRC staff and official NRC documents or

other documentary evidence.

¥here A Party Can Adduce Si nificant New Evidence That an

Parties "are generally frae to raise issues of compliance
with NRC regulaticns, subject to 10 CFR 2,714 specificity
and lateness requirements, where applicadble, »nd standards
for reopening records, where applicable., This holds true
or TMIerelated issues, and nothing in the Revised Policy
seatement affects this. 1hus, if a party comes forward on a
timely basis with significant new TMI-related evidence
indicating that an NRC safety regulation would be viclated
by plant operation, we believe that the record should be,

reopened notwithstanding that the noncompliance item is not
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discussed in NUREG-0737 and 0694, BHowever, the parties are
:oqut:di to make the initial case tha* significant new
evidence is available, not merely make claims to that

effect.

Where the new evidence raises no issue of compliance but

rathc:fbuectibnl whether there is adeguate protection
doopigpfeomplianci with all applicable regulations, a
_;;¥tyd;:| tw;‘proc;dux;l options under the Revised éiatcacnt
of Policy. First, a party may challenge the sufficiency of
ar item in the NUREG documents, FHowever, the scope of the
ingquiry under this optien is limited to the particular
.Atoty.concarns that prompted the specific *requirements® in
NOREG-0654 and 0737, Wwhat we had in mind was allowing a
party to focus on the sanme safety concern that formed the
basis for the NUREG regquirament and litigate the issue of
whether the NUREG *requirement® is a sufficient response to

that concern. 2/ contentions which address a safety concern

For example, the Itenm T.A.1.2 of NUREG=0737, which deals
with shift manning and imposes addreional reguirerments above
and beyond 10 CFR 50.54(k), deals with the safety concern
that there must be adeguate expertise in the control room at
all times to cope with any accident or unexpected event.

The concern does not relate to the general design of the
contrel room or to the need for specific centreol room
sguipment. Thus, a contention which purperts to challenge
che sufficiency of the shift manning reguirement would have
to be based on the argument that this regquirerment was :
inadequate to deal with control room staffing, and a challenge
to Item I.A.1.3 which focused on econtrol room design and
equipment would not be permissible,
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not considered in NUREG-06%4 and 0737 shall not be enter~-
tainod as challenges to the sufficiency of those require-
-cats. ‘Second, where the contention or new evidence cannot
be associated with a safety concern identified by NUREG-0654
or 0737, 10 CFR 2.758 may be used to bring the matter to the
é;;iii;iaa'l attention without prior litigation on the '

- e

g:gggg. In this situation, a party must first make a

p:tma facie case to the Board that application of a given ‘
gg&q in this particular proceeding would not serve the purpose
for which that rule was adopted. If the party is able to

make this case, the Commission will determine whether that
rule will be waived or an excepticon made from its regquirements

in that casc.

We nate that guite apart from the procedures cf 10 CFR
2.758, parties are always free to bring to the attention of
the Commission any matter within its jurisdiction. This
course ;;uld be available to a party even where a Board had
ruled that the party had not made the prima facie case
required by 10 CFR 2,738, In such cases, the Commissicon is

under no obligation to respond to the matter,

In addition, of course, the specificity and lateness reguirement
of 10 CFR 2,714 must be satisfied, where applicable, and the
standards for reopening records must be satisfied, where
applicable. Thus, to have a late filed contention admitted,

the following facters must be considered:




Good cause, if any, for failure to file on time.

The availability ¢f other means whereby the the
petitioner's interest will be protected.

The extent to which the petitioner's participation
may reasonably be expected to assist in developing
a sound record.

The extent to which the petitioner's interest will
be represented r existing parties.

The extent o which the petiticner's participation
will broaden the issue or delay the proceeding.

nt of reopening the record must

a reguirement which




