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.W RULES OF PRACTICE: CONTENHONS (UNUMELY FILING)

h N.2*JQ,h M Ni @ M The factors that Commission adjudicatory tribunals are to balance in de- i

*7yi!:%@.A.MT .rf,h'@'9GyyNM
9f M termining whether to accept a late 6 led contention are:

.'* ' d O h *G.j %N. 0. ,l's.?.Q'fQ~%:WS.Y.. a';V,b,N. .#
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T [ [ 2y.''| Q>y ', $_ k. ,..f. P f O. y/.c
! 0) Good enees. if any, for feave to $1e ce tiene.
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.V' . 4. // .

". p ,'k, '.4 ''M,; ( . / Oli) he esanrt to *M4 ihe rm 's panicipation may reascmably be expected to.
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,

'J %' .
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| 4 J, . 4.. ',. ' ' ' ;l applicants Public Service Company of New Hampshire, et al. !

p . ~ i . - : . J ( . f q; ,. , 3 ; . - | 1

, '*7 .. . . ,,f'.> , , ,/, . '
Gregory Alan Merry for the Nuclear Regulatory Commission staff. !1. 7 2 ; -| ',

,

I
.4

..
-

-

., .."',,.#,
'..

( . ,,. t

u ., . . . , - :.,
,

;* ,, - ^ . .* ' f ,*
, . e.

44'

, . , (. . , ...y >

| - . . - , ..
,

,

|, .
,

*. . I
. ., .

. ,
, - - .*

.
, ,

. . ,; .. . . .% !
P, g lg . . .: .; .|* ,- . .. s

~. .--. . . ., ,
.".I '' * *- .y ,

.-e

. '

,& .

3

^ *
, f-

.~.[**. - *3 p , ,

,

, , ,
. .

|
.

, *: '
4 8e

... . -

;
I - g' * _,;+.' "

*-

* * ' '
<s . ,

'- . ;
,

' +
, , < , , , * |'

, "~ , e
,

A



ww.s. .e. k"r. n. . \.
a....(<..w. ., m%.e:.::.pn. ,.gs. .m.p.;m,g, . . an.p.. p:n, w . . .wmr~.Q; .f:y w%, . ,,*v,:wq. ,y > :.8* /a . , . u. :: , vv n.,m:2.
w<n< er m is... = m - ' ' x. ..n + w. s:.-.m. :

.

.# M:v&?.4..;,a. .
....e

..
s w m>. a -

. , .Wk.. . .
x.:y,

.

,: n. .n v. . e a%: .M,. . . m ;W:p % M: ;v ?x. e. N Wv ,,-e u &. w "v.y: J.;
n:.x w i. .. p. s.~ v

~,;:..
.

'i;;:My : .y:. , :q;w:v.2.;... .:.

.e $., .. .!. . ' . Q.:. /m ...: q,. m c, r.w w ::a:.? q e: C: . . . ~:. , , . . w.. : s. .. .c ;
p - en.. x p~e

.

. . a- u.

. % ...:.g m :: ?; w ,u ,p & ('1. q. *. m . ,.G;:Z. ,; ~ ',;,.* ,:.,- n.
.m y/ " s e:. ;;i :. .y ... .nn :n .m.

. .

n Ss : :. . .-
..

~ n. , u . .

p ,-|y,. M;:. m . 9;;m |. M p:|:f.. M .
. : ~. a.u =.: .

t .u|b: yy. ^ y - %.: T 4.y
_

; .
> . .

"L'
.

;
-

.

|95 W , R :., ;: . ...: ,

',
. . 'M e; . ?.V ;q , .%, . y .~ ;;;-:Q)'~h n .f y . . . .,

. .u ~ :. t v. . *
'

': a : "a' * - . m y Q ,; q q ,7. y .:.; .. ~ . ~. :..m2.m:u. s:.x .~ .w..u. . ~'... :

.. - ,.: : m .... g . m . .~. .a:s,
:q r 2t w'.,.,,w m.., y .. m , e. .

, ., w.

'' . , j'.b.:.?,W: f:.*;f>.cn. c.
,

.,w' ,c; Q. , 6,. :, . s p, .. .t.9)
:..w

C~'', e

.f..,... , u. s.W, 3 g +e r . .
.

;;.%.; g 3..e.n..v.n.v.4. .: e..m.c . . m., ,
,- c :s ,. - ,e t .

i.$uaw;h.,d ng.;e.Q 4 4 45N ;k5M'Y.. ,
.w. Qx.v. g.x. . +,

.

. . , . . e s s ,

hhh MEMORANDUM AND ORDER '

q |mJ .s. ,t w s v. x mn
M.D.sm: g+sM .,P vjfdM:W Before us are two motions of the Attorney General of Massachusetts to reopen

,

yp. ua ?.9
fM

3.d;10.Nh.[M~37N'y
3$@p2Nyl

the evidentiary record in the onsite emergency planning and safety issues phase
'

w@Ml/ M a*'A P D 3
i. 'h of this operating license proceeding involving the Seabrook nuclear facility.2 The

l

W 9.y,@PMM.5%@K...y.@,7:
f

#TM < j first of these motions, filed last November, asserted that the City of Newburyport,

p%.M,..r.%Q d' Massachusetts, had "dismantled and removed" all of the emergency notiScation

$,'h w.. . <g;e%,@%:W., 4. ,. .D
. . . a

S,;. Q sirens, poles and related equipment located within the city that were to be I4;@Q*M ,D .TMM-| employed in connection with any response to a radiological emergency at |.E.';f
;{.M'' N Y77.NSMh".* M

.

Seabrook.2 Given this development, the Attorney General wishes to introduce i

d.W. 6,". 1| ',Q[NJ.M$ r.}Q:i.,a new contention, in essence challenging the applicants' compliance with the l

.
:$f.g.[pe.(4.f,5.} g ' Commission's emergency planning regulations on the ground that "no means I

. g f i. J M.? ... g... . ... d. @... g
s g. . y .4. y. .p.:j . . , . J have been established to provide early notification and clear instruction" to

,s . a ,

M' Newburyport residents in the event of a radiological emergency.' The second
9:( M.U.3 .' N;@r D :p M('r.g.W
, ?; S j?.?; Q ["j>?e $ d.2

.: motion, filed last month, points to still later developments that, the Attorney
W 9.'. General maintains, support his submission of a further contention to the effect

.:'.: a $y, W.~ W)
'

fly [y.pp.y.h .i $.h.O.h[Q.$j
that the same is now true with respect to the residents of the remainder of

j the Massachusetts portion of the Scabrook plume exposure pathway emergency

MN.:ip,G: , Y YN,K. .r q. @Q
P anning zone (EPZ)'lM ,

.@ te The applicants and the NRC staff assert that the motions are not meritori. I,, . ,,,..3,. . . . , .. . .s..,e iy .

%.$y; ;,,, .T ., i (..W('';,y|.J.@c.d.
*' : ous. In addition, the app'..:.'nts maintain that the Attorney General should be j

g; b/.%. ,. ,. . J precluded from obtaining t requested relief on an application of the doctrines+ . .i . ;9 E.s...,. . . ' ,

2 .

. :. m.

. , . . :.t. - ' . ,. d. /4 .,
-

of estoppel and/or waiver
! , :cqM ,,21].Q y. ~<ggy.:a

.e , .,

.x- . ..

'' W T ',.-i %;.j Mf M......
jj For the reasons that follow, we conclude that (1) the applicants' estop-

fTMS pel/ waiver claim is insubstantial; and (2) both motions satisfy the governing
w .L$ 4 " , '. J.. .N. standards for reopening a closed record for the purpose of permitting the intro-

'
' J.i l- <

^ gG '3 $4:.iE .yr[#9 duction of additional contentions. Accordingly, we are granting the motions and

..".y. 7. ~. rc.1.. 4;t 5. 3., y.p..tr|C. d remanding the Attorney General's new contentions to the Licensing Board for
c., .' "W @ A; 10;. N. 3. y|. . appropriate consideration and disposibon.

. . .

4

r . ,7 .
.,,,

i
- ".C.W y73y rg.:f Q' 9 We further conclude that complitxe with the emergency response planning, . .

.-f.:T.".,W.,f..w,:..$.M
'. i*;[* regulations in question is a preconcition to !ow. power operation. Therefore, no

,
'

.
.

; [ . .,; y y; , || . , 'd ,y
,., . . .e , . .,.

.

." ' (;$ " [J . U ',4,1 * q,'7,s + [ **[, o . s ' '' j...; }.
-

rjg. 6,

:1, . .j. /,3 ' , '#vs. ' .v - l.

-*
.

% % ; .a lhe recced bi that phase closed on october 3,1986 (tr.1026). on March 25,19t7, the bosneiris Board issued.< ..

.d ' t 'y., ,;.; ', .M a parnal inimal decisum in which it resobed aD then pedmg issues in the appbcarav favor and ashoi. zed es.q,
.,

v ;"' ,,,.y ; issuance of a lowtower license peruutung seebrook operstaan up ta Svo percent of rated power. L3P-4710,~ , c, . f *M *
,

,
,

4 .

- e , ; '.W . f.} 25 NRC 177. The opsiae ernergency planrung psame d the psocondag semans befase a differerv]y constatuted
"

. ,. *.t., .g
. . ' . . .- '. = ,a. ,,3,., , . ;.*"..t

.. , , . . Ucensma Board

'j/ ' * ,*'S V t'Q, g tg. ' *g'| . . ' '
. 2,

Com of Anorney oeneral Jarnes K Shannon and Mcsaan to Akut bie-?Ued Cmtatam and Ra, pen, c' ? ? . c . ,

'' ; ' , E t.. c '. . ; the Record @ovember 13,1987) at 1. Newburyport is wrona the inn.rrule seaFedt phrne espamus pathway#

.f. ..#,,

q 3 c . t. (- f.** ,1.101, *; .. 'i
<

- ernargency planrang zee. At that nrne, we had other issues before as relatzg <o emergency notocanon sarens.~ ' ' . ..,

e '.1 for the S-strook faciliry.#
%.,. . '. a."te,. .

5 i- '

, . . -. ,.,
--

. , ef,-
3

s
'. ,w.''i . /J. at 9.

, E .?{ ' , ' 8' :; ,. g."c,4'*1] '> { 'f _ j' 's,4 Cmtenuce of Auerney oeneral James M. Shannon en Natacatim systern fcr Me-e and Motion
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-
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) y JI ' # $' ;di," ; Q J to Adrrat Late-Fued Cornerem and Reape the Record Qanuary 7,1988) (beranat.er,"second Moraon") at 12.
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37.hMf%p authorization of such operation may be forthcoming while the remand is pendingM780. %$g3Nf$hM$p3 $ -i.e., in advance of ultimate Licensing Board resolution of the early public

K$~k[MMGihYNMEdh noti 6 cation matter.

'.% M P $ % @.c p Wis?-hh NdyNh .F1. As we noted at the outset of a recent decision in this proceeding,
NF$ E. radiological emergency rewse planning must include, later alia, "means

1.hhh$th% 'to provide early noti 6 cation and clear instruction to the populace within the

Mfd.hM N.M M [EPZ).W In the case of Seabrook, this requirement was to be met in large

khT8.QMdlM'i&Ah%] measure through sirens installed on poles located in the vanous New Hampshire
AN: e M.V,% MI i!% $ EQd/-fA*@Q:f@ l%.@.M. ti, g.Wu. 5.,

and Massachusetts commimities within the facility's EPZ.
4 During the course of the litigation below of the onsite emergency planning

e".$c.yW m
g q

M.3
yu

9QfM.Mf n R.
j[M @h N;h.M(%:y7;W W.

issues, none of the partics was given reason to believe that emergency notifica-
$7|$ % tion sirens 'nstalled in Massachusetts communities would not remain available

t' @t '}[hf'N.h. to fulfill their intended purpose.8 Apparently, the first formal indication in the

I icj.if:y.g%,MFI Q@hy;YUj
1 MA proceeding that at least some of those devices might become unavailable was

' MM i;'5-Q$.%K'M$ ''j the Attorney General's motion to reopen the record based upon Newburyport's.,

M'?TN Q h^k W si .
in responding to that motion, the applicants maintained that the loss of the

0;F N+W. removal of the city-cwned emergency noti 6 cation sirens within its borders.

Q+ $|S$% , @M &j s M W O W@M. Q W j
'

q !E;.h% Newburyport sirens lacked safety significance. We were told, with supporting
7|$ .QQ] af6 davits, that noti 6 cation to approximately 60 percent of the area of the city

'

i[. M.:"Q.Q%gdM.hd@h)
o4 M' MyND would be provided by ex sting sirens in neighboring Massachusetts communi.8

'

ties. Coverage for the balance of the city would be supplied by an airborne
$. .jg%Q .$h alerting system utilizing a helicopter carrying acoustical packages able to de-

& M * 7 h 4 N 6 p @N i d d '.h.d
'

liver both siren signals and voice messages. In addition, a route alerting systerr.
;c?"? .M.ND.<f 2.hffM4.4 using sirens mounted on vehicles would supply the required notification should

M.MshNM@'Mh$,$ the helicopter be unavailable or grounded by weather.'

[ 9 D G i9: d yd$ 3 In a further filing authorized by us, the Attorney General challenged the

'. Ng7 '.|M%$$N@.@C 686
.WpMW . M. y capability of the proposed airborne system to meet NRC and Federal Emergency

'

, , Management Agency requirements. 8 More significant, however, it now appears

$.Z. .a s sM.N. v.Y./.:M.h.?Wh%. Q*M,1that the applicants r.3 longer have at their disposal any of the fixed. position
,
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sirens that had been installed in Massachusetts to provide early notification of>

f!@J769.W$$'9Mg&@27@yWM.MNp.Q.pg]
a seabrook emergency.

M NMr Last April, the Board of Selectmen of the Town of West Newbury, Mas.

N /[,'i. T / N 4 M @ % $g pP3 gh sachusetts, directed the removal of five utility poles in that community on which

MhD$h fh3] emergency notification sirens had been installed by 1he applicants. 'Ihe basis of
$.*'(M; g g the Board's action was that it had proceeded without str.tutory authority when

AfNWNNM.' h in 1984 it had issued a permit to erect the poles. The let.d applicant, Public
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%$$M % Service Company of New Hampshire (Public Service), thereupon brought suit
N''g Q d %;g in a federal court seeking, inter alla, both a declaratory judgment that it was

.Q.C.''.c@4[.iG*t:d?219
entitled under state law to maintain the poles in situ and appropriate injunctive!

D.i'?$E,h [NR.':,I;W@,6$
T relief. From the denial of a preliminary injunction, Public Service appealed to,

6.fS$NL W.@' the United States Court of Appeals for the First CircuiL On December 16,1987,

M,t:.@dM{Q2|$/C@D$13
c. $jc.;'d:i T@ ?T- c that court affirmed, upholding the district court's determination that Public Ser.
Fd M95 vice had not made a suf6cient showing of a likelihood that it would prevail on
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the merits of its suit and would suffer irreparable harm in the absence of injunc.

. W .; @'' M R @Y W .:.'d.0 ' % f N% tive relief pendente lite.' In this connection, the court speci6cally determined,

J "''lpfC@6,}'t.;.},b./jj issuance of the pole permit was within the reach of the selectmen's statutory
later alla, that Public Service had failed to establish that, in all probability, the
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t. 3 .. t . d 7 % Q:d d/:M d 3:1 authority.l*
..g,g';p .,j In the wake of the First Circuit's decision, the New Hampshire Yankeey;g e ;, i

N*c;4f.f,-h U,.ffh;, Mp jy Division of Public Service sent essentially identical letters on December 29
','[ .,,..."y,j..f Q )., :. i. p , to the Boards of Selectmen in Salisbury, Newbury, Amesbury, Merrimac, and
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E.t P,gj West Newbery, Massachusetts. Each letter referred to the fact that Public
'

s.m . l. , ,' . .

. g 4 y . m. % . w.:/, 6.1 tvice "currently owns and maintains a public alert notification system" in that
, * '. . c,, ., - m. .

g . /;. N g !;a<i r:,c . the letter then went on to state that, "(als a result of recent court actions
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,iren pole removal, (Public Service) is taking steps to provide alterr'itive
*
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m6 3; %' W' O ..ethods of notification to Massachusetts residents living within 10 miles of' *
, , ,

. T ,1 . 1." 9[; % .
7, M, ;9. W. Seabrook Station." Accordingly, in the case of each municipality, Public Service

: . 3 *Q'il"'?"M'N] proposed to give the sirens and poles to the town for use in connection with
f .' . ' a

.,. cj .
,

; Q. ,@leR.Q *Qi *
,f emergencies not related to Seabrook. In the circumstances, the letter continued,

',

. ,.h 'J|/ %f; i "(wle will not be including the Massachusetts siren system in any documentation'i cf- -

. . .D' 'f': [ . A.?!.Q,(,$/y to the Nuclear Regulatory Commission or the Federal Emergency Management |
.
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. N.9 q' t. .F,C Agency involving the licensing of Seabrook Station.""
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. "he First Circuit's action and Public Service's response to it form the basis |
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4 'q . ; . D } ,.-: /. f
tr ,0 9.y '.]3' Q. f of the Attorney General's second reopening motion. The Attorney General also
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' - % alludes in that motion to the fact that the special use permit issued to Public
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hNh::6dbhNh).E notiScation siren on the Salisbury Beach State Reservation has expirer', with the

N[O$if/%@N.NO'3.p.h,M,fdfM C%p@VT
W QE consequence that that siren has been removed.22

$M, 2. Undergirding the applicants' estoppel / waiver theory is the premise that

hh.h5N the Commonwealth of Massachusetts, its agencies and its political subdivisions,
,

Mf;MnWfN.N.g59[# M aided by the Attorney General, "have systematically set out to destroy the

IM.bMh$h$ d in-place fully adequate early notiScation system."a Moving ahead from this
.
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premise, the applicants ask us to decide whether, "when a party to an NRC

'$M proceeding purposefully disables a nuclear power plant system, . . that partyNeth7QMf,QiM; .

Q$f6h'. N:.Wi$f: O d'$ (should) then be afforded further discretionary hearmg rights (to which it has
y M . . m ,::. no absolute entitlement) because its own a:ts against the facility have created a
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. . . ' . - ' c$ { regulatory de6ciency."t* To point us in the direction of a negative answer to this
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agencies, and political subdivisions have done to Seabrook is indistinguishable.

') t.;.m. 4, g . . , y . 5. . . ' . ~ from the action of a private individual who somehow gains access to a nuclear
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.U+c 9 y; . . power plant and deliberately renders a safety system inopnative."is And, as if |RL 4 . y,
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. . f;- that were not enough, the applicants add the claim that the Commonwealth had

. [d[N "disable (d)" the early noti 6 cation system "in violation of its own State laws"M V: . ,{ . 7,.

.;. g,L,;i ,T.'' $ ff " .% 9 b. ' (specifically, the Massachusetts Civil Defense Act)."
,
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; %_ . W , the recerf turn of events respecting their early notiScation system. But that
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. W: Newbury siren poles were ordered removed on a determination that the issuancey , . g , .a a. m , , M ? - N ,y@
In leveling those charges, the applicants simply ignore the fact that the West
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0rS Y. M O. would have it, the destruction of their "fully adequate early notification system") l
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e

i!/dN3k N $hNfik wealth or its agencies or political subdivisions. Rather, it came about as a result

M of belated obedience to the law of that jurisdiction." hat being 'so, it is of no |;@N'' E;:. ' 's %g $Of;<%@$g.
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.?i moment here whether, and if so to what extent, the Commonwealth or its agents
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N 3 |'$7 j q. ;M) standard for reopening a closed evidentiary record is set forth with particularity

'.q e.'.J;;.3 e . s Q. y u 5.M in the Commission's Rules of Practice. A motion seeking that relief must be

. jj'O . ,M.,';.7 1.ddh timely, address a significant safety or environmental issue, and "demonstrate that
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(i) Good cause, if any, for failure to fue on time.-s .;

.. , . - . .. .., . ..s. .
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M, y'r,,
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.,'.r.e.t : %' r d, '. ? J ,
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materially different result would have been likely had the evidence undergirding
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,o. .. . , . . .o
< r. ;. 4.Q. .i r< 1,;. F , T,..? , , D.eM the reopening motions been considered initially. As will be seen later and as the.. .
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N.4 U%g.2.% ' J 'e.'G.S Q Q y g %y
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kb[Q., e%,IbeY.% ;M;(' could not - have authorized such operation."
G.: -

.

z y 4. .
. % %. .f@,;,.;. f.. ,

8 ' .i .
,

22

.,
q :.

J f'*
i t.f. . . ;r A v .i ('Tej.C 4;

..s
,1 ] Ahhough the dectam to remove de sirms may have bem made at an earber tune, we see no reason why thei .

'f ,
.

. ;Q . ':- .

, A.[ ,.Q ;*'s ~ L . r,. a , P. , a; *,f ',d Ananey oeneral had to act in advance d senaal removat Indend usel effect was pven to the decmon, any |

* 4 W *.* *
' '

'
' ; recpemng monon might well have been subject to durmssal as premature.

J. **",|, - 9. [ J. t

nths staff's innsunce that the Ausney General's mccsms do not presars a sigmacars safary issue is based )
' '

. \r ., . . .J 7 . , , . [. . . . - . ' d .,' e,. j -, - - ., ,, q upon its behef that there is no poenbdity est the "absence d a pubbc accacataan systern (wd! place} the affected
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D,. p r.|p , , ., population at nak in the evers of an accidersal rsdioactave release at h seabrook Stamm." NRC staff Respmse. p. f . j ,>Q fr s + / ,

, ,G. . ,cs''.
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Q:.N . b. A balancing of the five factors that control the disposition at the threshold

7. N ., # r. Q is* y N.% % d
of late. filed (but otherwise admissible) contentions also strongly favors the grant

k.M.h .,Nk*3v's'$ of the relief sought by the Attorney General's motions. For even the most cursory.

@@f.U4scuS,'.''s@M;t.DP;$Q!$*3
analysis discloses that at least four of those factors assist the Attorney General's

N'M,%f%l!3d M Starting with the first factor, the contentions obviously could not have been
.G75 /e cause.

N.ki,.)M O T: % M M hiT[.N,'Ns 1. % % d d filed at a time when the applicants still retained the use of fixed-position sirens

i.iD$NS* Md % W $ D ::x.'y%"N M:/ throughout the Massachusetts poruon of the EPZ. It is equally plain that the
E

!J.O |.5,2'WM
. Attorney General neither has other means at his disposal to protect his interest in

h]@ Np! .'.f.[Q M$$s:p..*.4
$ . assuring compliance with the Commission's regulations concerned with public

JN.j'|7- d.$ notification (the second factor) nor can count on that interest being represented|

. ) / M@ .7;YNMMSM by other parties to the proceeding (the fourth factor). Given his retention of the
.

[,:'-9/ '@h @ g ,iy y.n. T S'
1, ., - services of an acknowledged acoustics expert, there appears to be no reason to+

5 G%n'$' .i @ question that the Attorney General would assist materially in the development;

' f g M / k / g ';,Q ., M P ' of a sound record respecting the adequacy of any substitute public notification:^.c

. 6:W.!.QMD.44.t.'-@ d arrangements that the applicants might propose (the third factor). That leaves just

.i N .2 e 1 T .".);$,..D. # G Q.,fg'4,
v,.R.@. . . ~i n M.4 the fifth factor. To be sure, the new contentions will introduce additional issuest , , .g.. Wq:.

. ,m ., ..o -

.

$5f Q and may possibly delay the completion of the proceeding. But that consideration

'

.y f ; ', . W.g|n.O ;,.Mp!q cannot serve to outweigh the other four factors and, thus, to deny the Attorney
.

.

,W' ' NhD$hMhyd fiq
.

. General an opportunity to litigate the effect of the recent events upon the
' 7 '7 'j.l'y i ;g ;j[") sufficiency of crucial elements of the applicants' emergency plans."

, ,

, ~ : M'r.yr s C:g yW, p' ij c. Finally, the applicants maintain that, if not prepared to adopt their'/- ,

'| . .;. .c, , B M estoppel argument, we should withhold action on the Attorney General's motions
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'

," ; . | ' ','/ ' j . A , .3 to await (1) the submission (expected later this month) of the applicants'W
,

n y, . 7 q... NW alternative plans for providing notification to Massachusetts residents in the events

Oc.gr, % of an emergency at Seabrook; and (2) the filing of any intervenor contentions*>
, ,,

,s 7 J.y ' % addressed to those plans.27 We reject the suggestion as serving no useful purpose.c ,.
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h. The loss of the fixed-position sirens in every Massachusetts community within
9..m. ;NffM.ats y~v$w%if;t. ff.cM

-
w:.m ! the EPZ has given rise of itself to a significant safety issue with regaid to

%Q[M?,u@#.f@d
s s

'j *;O'f '8 N'M.Pg R$1,Q whether, at the time of the commencement of facility operation, them will be.

iDg.9 . iM '4Mf@ arrangements in place adequate to ensure that Massachusetts residents will obtain,

ddhM g

NWMk |O.$hi.M
the requisite early notification of a Seabrook emergency. Even if the record is not.y

f.s.1;;fVMK..-f/M M@t.M.M.Tg
F $ reopened now to reflect that loss, such a step will have to be taken to allow the

MM f% receipt of the applicants' substitute public notification plans for Massachusetts."
'i.y=' , :Wi f% Once that has been accomplished, the issue of compliance with the governing

$[@th fWy.':l. $'".,[,'', 9 h M s.d.h
v

#' N. Commission regulation may or may not disappear as a matter for litigation. If
'

T:.f 4*' G.M no intervenor interposes an acceptable challenge to the substitute plans, the

y; 6 %, q'4 , ff),N] :$ -Q
M ' M: .N f~, A issue will, of course, drop out of the proceeding." Otherwise, it will continue in'

.| s , d[ existence pending a determination whether those plans satisfy the Commission's
1 r- y. % , , , . , . . y public notification requirements.
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4:Qc; ;1 " $ . '.6, , ' ,',, ',3 '- . '
In short, there is no sensible reason not to reopen the record now on the., ;

g.W %y N. /4... . " " ci strength of the developments that undergird the Attorney General's contentions
t . . r.

:.,;p.: y .7 : p '|.j ..; - f,. 3 and to return the public notification matter to the Licensing Board for further

' Q~ .y y ' Y;g? < ; [C,h ~'$ proceedings. And the appropriate course of future events is equally clear. Upon
- g . ),,

%. ..n ': .. .;/ . h'.;.97..4 4. . g 4 **E %,. .alternative to the now removed sirens, the Licensing Board must provide the.-:t. jh. m, v ..
. . 1 the receipt for inclusion in the record of me applicants' public notifications> -
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. .. .~i p, ',,C. f-|4,W
.INhN') .' . ,0

M;$|J Attorney General (and the other parties) with a reasonable period in which to
b k .[ M submit additional cfintentions challenging the adequacy of proposed substitute
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I;g.i C 6 g ./,.''... f, ' Q.y arrangements." For the reasons already assigned with respect to the contentions
g..pd y,', Q. M eJ','.,'JJ* *; f., h.ai set forth in the Attorney General's motions at hand, if filed within the Licensing; e . ., ,: gs ys .q g.
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. . - .. .*/ @M- .af.Wt .'rj,'m. 's..:p. s .m .. +. . ',. S. :$Q .M Attorney General of Massachusetts.
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'' Q ,'? b g- M (; p j Since early last October, the Licensing Board has been conducting evidentiary
.
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y , i | . .fe w Of D '" Q c.;'M hearing; on the emergency response plans developed for the New Hampshire

f ,' G '^$ ' .;y. V % b.,y ei 'c. @-L. f
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portion of the plume exposure pathway emergency planning zone for thea

.f ,~'Wi..M Seabrook nuclear facility. In the course of those hearings, the Board issuedi

y~ d5's ,(.f'y [i..;] oral rulings on November 16 and 18, declining (in response to the applicants' '
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. ', ; f.O -: ' , ..n' '

|N intervenor Attorney General of Massachusetts.5 In addition, on November 18,
; motion) to admit into evidence certain prepared testimony proffered by the
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N ''.'s ' ' I the Board denied the Attorney General's motion to refer the rulin8s to us undervc . . ..
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- c 10 C.F.R. 2.730(f).2
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Seven weeks later, on January 7,1988, the Attorney General filed a motion'3
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, - g w;th us seeking interlocutcry review of the rulings by way of directed certifica.

4 tion.3 The applicants and the NRC staff oppose the requested relief on a variety
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, . ' of grounds. We deny the motion on a single ground: it manifestly comes too_ , .$,
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- ' ' . . , ' . . 't exercise c/ our discretimary authonry mder 10 CFA 12.718(i) to direct certification )
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of an interlocutory ruling, we have indicated that parties should act with dispatch inn
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See Tr. 5594-416; 5959-61.*. . , . .
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-- - ;- - . . Jss Tr. 6004-07.
'# 3y
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j 1 ; must be made *pranpdy." Even though the Canmissim's reguladens generally pmhibit I

Ij!|p,3.Qf(-P'NWUQ.kgJ'Mf,JE) Iia=4~~~y appeals, each exceptica to that prosmptim, such as that for referrals, requires
-'m.,A .% Q 3SF.N.^. O.4 that the in erime~y appeals be taken expeditiously in order to prevent undue delay and to

MWM.N M'.'.;WB.h' h.'N h' avoid diverting attenuon from the progress of the licensing beanng. 'Dms,like a referral, a;Yk '

IT! - d peauce requesting the invocanon of our discreuonary direaed certiacatim authority must

NNdt9N'M.W.:Y/WW2-CC7JOjUMjin M/.9,%Q['$;2.0ON also be $ led promptly after the interlocutory ruling at issue is handed down. To hold otherwise

50.7 . would sanction the possibility of needless delay in licensing prMass in coratavention of |

e 3@%.p$ D';@$4$s.M,i|1,[q'gJ3.4. W-$%%w>hY .* i'c . . '. '
the Commission's policy "that the process nee () alms at m expeditious pace, consistent i

. with the demands of fairness." It also would create the unneassary incongruity m the Rules '

* ' . M-?T.'; q "
s

c:
c4 Pracuce of requiring licensing boards to act irr-Amiety in requesting our review ofTj '

gQ.f> f.9%. .'(dF,y.,.. M.. 7,'%.
~.

,
. v ', interlocutory rulings while not imposing a similar requirement on the parties themselves.3
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. , 'Ihc Attorney General's filing does not explain why directed certification was not
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1v g ,'. 9 c.;,f.i~' sought much more expeditiously. Nor is a possible justification for the seven-
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, , , . .. ..
. g. ' . ,<:

.

' ' ,+ q-
.

. . . 7. ; .c.. , v.N- week delay readily apparent. The Attorney General has committed sufficient- ,
. ,n ,

.;nh. r ' j N...y .t~ resources to this proceedmg to have allowed a considerably earlier endeavor to
' .

' , ' . '' y ' s ., 7 Q|, '..'. . ' KjiM obtain our intercession.' Moreover, in mid-November, all of the participants had
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.a
;y ne $f zy( .jg M substantial cause to believe that the l' earings might well be concluded before
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.Ef',:.(.e';'.Q'Q.'r'' S- f.O the end of January.' In the circumstances, whatever else might be said of the.

.

7. ,|k$:@. r ,/, ,;'W.Y*N N.n . 3,.(.9 modon, it scarcely could be regarded as "prompt.".1
..t 6- ..

*

:.,?',f| 3s }|'.'/2, 's = % ;,.,? ,. j|
f

y. ' s' . . .f.
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t *- * *'s.e. . ,y,'. . .ygg,,,.! < / ; W Motion for directed certificatim denied.'
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.x.u.*...f ., ,. s<.. .i.a , : . + . . . . .

s.e, .
* a '* ' . 4 /.he *

.'S|f *8+.,o-- .
b*

< . f , s . " .3. g ;, b3, L'.',,s g,cc , ~ .4.:-
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f 3 "e *,,j;,Q.X'fj licennag proceaday, QJ.814, is NRC ds2. 413 (1981).
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,: , ' ' ,
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#'c- * - - , ' "y, .j... torney Generst James M shannon's Motion fw Duveted Camacanon d the Novenbar 16 and It,1987 Asenue
;**f.t W, .;f ; ' 1,|. J ' ;,3L i{.,. safery and Lacensing Board Ruhngs Concernang the Admiendahty or Catma Evidence (f amary 7,198I) wuh

J.f k-i% "I D.
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ff. ? . \ . ~ '. <. 4 J . s. 4.q , TrQ /, g., .

to the Ahm isso Evidence d the Tseurnemy d shouy, Beyes, nornpsen and Laerung (october 15,1987).
s
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. > ,q. y /. y p'. . ', ' , j., . .g.% A1 adace unta ocunstarne in Jamary..i p
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'.a ..7 Concluding that there was no legal basis for the show cause order that initiated,
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this proceeding, the Appeal Board affirms the Licensing Board's dismissal of- , ,, ,
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that order,
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ATOMIC ENERGY ACT: COMMISSION AUTHORITY (SPECIAL
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r>, NUCLEAR, SOURCE AND BYPRODUCT MATERIALS)~.
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* * v ? *: Under section 161b of the Atomic Energy Act of 1954 (AEA), as amended,42
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- , - . , . . ,

fy, . i., , -, U.S.C. 3 2201(b), the Commission is authorized to "establish by rule, regulation,'.. ,
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or order, such standards and instructions to govern the possession and use4", f - . , '. ', , , - C ' J ', of special nuc! car matenal, source material, and byproduct material as the
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, , ',,
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- g . , ' Commission may deem necessary or desirable to promote the common defense, .
_ . . ' ,". . i
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1 UMTRCA: APPLICATION
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h. of 42 U.S.C.), and certain Environmental Protection Agency (EPA) standardsJ.
n% $ % jrfdd 5. %D 7, . - Y promulgated thereunder and codiSed at 40 C.F.R. Part 192, cannot be applied7
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:.~&:%yfQ C:,W |r.g ig| g';.'?. % .C W'A
retroactively to require cleanup of contamination that occurred before 1978.v

s:: . AW i. q*~

Y$$:Id;*M}GW%h
C-MOW't.f,M. (/. J.c$.M,s . .h. 9..

k::: * $f .
M'. dFE;;M;M ENFORCEMENT ACTION: LEGAL BASIS

M~ . g dfh / .?k M . M !c - x

1:-T If the application and enforcement of a law or regulation is legally prohibited

i.d..M. ;'l. a..e,M.;?g;$.+cT, .i.,t'. W, , ,*,- M'i.
in a certain situation, it cannot be applied or enforced against a party anyway as

4;.N.f. 4. +;. %. , .5 J:+ .a..^ 11 a matter of discretion - absent, of course, the consent of the party that would' . . , .- ' o s

c. /i.c.:7 m. s,p.m. ..'N,.
.. .. --.. ', :c d f.es. '
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UMTRCA: APPLICATION
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. . ' $.;%. .. ] enforce or apply EPA's Part 192 standards pursuant to any statute other than the.

,MM.. ." . |. ,- $,j Tailings Act.
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' 7. i,',Y >,':.dNN ; Y1-U9MI ' ATOMIC ENERGY ACT: RADIATION PROTECTION STANDARDS )
. F '/-d". . '[W].M 9 m . .,;W[ {W.;%JM, [<.] The regulations traditionally applied by the NRC under section 161b of
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9: s enacted to fill this regulatory gap. See Pedtion of Sunflower Coalition, CLI-82-:
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q C.y .z: y j, f, U.S. Code Cong. & Admin. News 7433,7433 35., , . .
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edgeable expen witnesses who can be examined on the factual assertions and.,

,j technical opinions expressed in such documents. See Duke Power Co. (Wiluam |
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h?MEM@[j)QM-@N.a d. ,"
7 . :, ' Under the Commission's Rules of Practice, a licensing board "may take

%.M;f.'@dWi h,i officht notice of any fact of which a court of the United States may take.

M;?dh.$/ M*:! judicial notice or of any technical or scienti6c fact within the knowledge of theyot'~'i-E'p?M. Mt?i%i.e v. 't
[,h.hMhNNN.4 '.M / .,N] Commission as an expert body." ne rule also contemplates that each officially
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0 noticed fact will be identified in the record with sufficient particularity. 10
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RULIS OF PRACTICE: OFFICIAL NOTICE |' ;? ' e . . . a. a y; .s..
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;4,, c.). ( ' /) J s
;,.. . He entirety of a voluminous technical document prepared by another agency i,

f . (. -C* does not fall within the scope of the Commission's official notice rule.
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RULES OF PRACTICE: OFFICIAL NOTICE. . . , , 'o;
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. . ' . M Y., . 'l Reliance on official notice assumes 'the ready availability of the noticed
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', N ' t'; '| material to all participants in the adjudicatory process - including those who {
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.' ,', - conduct appellate review.
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RULES OF PRACTICE: APPELLATE REVIEW (SUPPORTING
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available from familiar sources (e.g., the Federal Register, NRC-generated
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supports its arguments on appeal but is not physically in the record or readily
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. . . . , . -
I, ' , ,; In .- *-'' '

documents, law reviews), that party is obliged to provide the Board with copiese
*

' .' 5 , . ~N' '. :
'
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<

of it. Cf. Philadelphia Electric Co. (Limerick Generating Station, Units 1 and
-

3 ; ,. ',
'

}, , . , , , 7 4' ' ~t
2), ALAB 804,21 NRC 587,592 n.6 (1985) (adjudicatory boards should not

. - 3 , ' ,4 . ' . ''
' . ' .' have to complete a party's research for it). See also id., ALAB-845,24 NRC.,
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220, 249 n.30 (1986), and id., ALAB-536, 23 NRC 479, 485-86 n.3 (1986),

+'P
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When a party relies on officially noticed material, it should so indicate. SeeN$7$'k'h3
'iQ.MM QS 10 C.F.R. I 2.762(d) (appellate briefs must indicate precise portions of the reconi |

$hiihM@'$d f M@,W},] relied upon); Philadelphia Electric Co. (Limerick Generating Station, Units 1
'

5/,jp+,.h. .M,.@y, O .i:* g , y N ,y.B;r @ ;.hi/M jh$' /M. and 2), ALAB-819, 22 NRC 681,702 n.27 (1985), afd in part and review
otherwise declined. CLI-86-5,23 NRC 125 (1986) (parues' briefs must contain |
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.. 3 . ,g, y, ;i'i explicit references to cll relevant parts of the record).
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Any party to an NRC adjudication that seeks to add new evidence to a
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::. % N/$ k. %.,..s.fV.',( Mpy closed record must satisfy the Commission's criteria for reopening, including

' p

W')@:
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the submission of the new evidence in affidavit form. See 10 C.F.R. 5 2.734(a),Y T'f A M -P
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The scope of an adjudicatory proceeding is limited to matters embraced in
.

.

J.$, ,Wfi.
-
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M~ 4 t.t . 2.g ,

y $.%y The NRC staff appeals the Licensing Board's decision in this show cause pro-1

IS[ONJhikM$hk($
'1*'g flM $ h ..MMMW,; ceeding involving radioactive contamination near licensee Kerr-McGee Chemi-.

,

N@@?@'#.Q:/j%QMfd$
f cal Corporation's Rare Earths Facility in West Chicago, Illinois. In its decision,

% W.'ib the Licensing Board rejected the staff's view that the Environmental Protection
|he. 9'J3Gh(f./ 3.,d,4 Agency's (EPA) so-called "radioactivity-in-soil" standards (which the NRC is 1

@&$ .S'hD.dMf!'3 ' authorned to enforce) should apply here.1 'Ihe Board determined instead that($Nk'hdNhEd .N.. JM certain NRC regulations govern the matter at hand. It concluded, however, that,
W'$:/. ./.Q? E c''E ;' V f ,i based on the record here, the radiological dose limitations in those NRC stan.

!
. ?

3,, y N. .. ~M; .W . . . " : m.j.9. .:'. ' '-.9.- \ . ,
dards have not been exceeded. The Board accordingly dismissed the show cause

p: M e.9..

,i 'c . < :x.J. , P. . order, which would have required licensee to plan and implement a cleanup of.
, .

-hf.'(.% y ,,,'''*[ W.[ $ 3 the contaminated area. See LBP-8618, 23 NRC 799 (1986). Licensee opposes'

( ..:s f '. ' . ; . 'Jm Jiff M;"j?* the staff's appeal from the Board's initial decision. Ibr the reasons explained'.. ;.

. a p. . 7. . E. .,, < . J . y, . . i W .- below, we afficm the Board's dismissal of the show cause order,
:

.. . .,

m: /. '. . ; , ~. , . 3 4 :: . ~ js ,

'4 ,: . - m e e m.-2..:
-

. ,

,. . m .0 ;
7.,'., ... ~ j g n....a:

~ 4

s .
. .

L ,

.. . . + .O.. s. 9,. g .b, . 1
,

, . ,*s- s ., 7 . - 3 a,

, . [. t M ';^ 1'.W N ~.'= a.,;! As noted in the 1984 show cause order that initiated this proceeding, Kerr-

,
,

*
.

.
|

- .~| g,3.y 1i McGee holds an NRC license to possess thorium at its Rare Earths Facility in+.

,(; ''y :1J. j;, A West Chicago.2 The order charged that, over the years, wastes from the plant had
,,

" j '.c ?

' > ~' '

been indirectly discharged into nearby Kress Creek.8 Beginning in 1977, several
'

.

,'
surveys detected radioactive contarninauon - namely, thorium and daughter

- - .

* _ ' ' c' : producu of thorium decay - in Kress Creek and the West Branch of the
!~~ ;',' - ) DuPage River, into which the Creek flows (hereinafter collectively referred to

,

'
,

; as "the Creek" or "Kress Creek"). After setting forth the quantitative results
.

, . ,, . ,

; ', .s . '.''; of the most comprehensive of those radiological surveys, the order stated that
a ~.

L.f # f. ; 'f '' i ,
, the contamination levels found along the Creek exceed EPA standards codified

"
..

,. y . p ,, ... e . ,.f . ,1 : . . , . ' in 40 C.F.R. Part 192 and established pursuant to the Uranium Mill Tailings' s y,. . . e +e ,

. .p . ., : Radiation Control Act of 1978, Pub. L. No. 95-604, 92 Stat. 3021 (UMTRCA l

*

,[i , ' 'f. S. ,~ k '
^r ' . . < or "Tailings Act") (codified in scattered sections of 42 U.S.C.). The order

*

' - *

.. . ,, 3, . n n, ". m

y: . ~ . ,s %, J . .* .
.

'1
.

also stated that EPA considers these standards applicable for cleanup of offsite, , ,. .
i.. .

> .'.m....,.~_,.
*

,

m L..
. .,-. ', . < . , ,..

c. a.. .4*- ''j ,,f ..

,

3;o .. ' ;... ' S ] ', .. ''; sandards The marf now advisse us that "sedacocimsy ia4 car * is the mmo appvupsate phrsssalogy. NRC staff

* ~ .
., , Dens th heenna these aandards. fand le 40 C.F.A. Part 192. wue afemed to as die "redurn.in-saQ"

-
. .

f ( ;4 ..
,'.y ,g '- > ', **

,
e

, ; ,,7 , * Bnef(Aspas 11.1966) u 2 m.2.
, P . , , .* ;:',R ;;

~
** 4S,',.. N 2J.

Ties facCay. whids beene opcrsms in 1932 and was aesputed by Kart.Meous in 1967, produced thonan
., ,

5 ** * '/ '

anrene for aas in incandescers bahn mandes. h also poduced "rare eerdu" f<r a venery of indwtnal uses and
''

' j ~ ,,. . ,. . . . . ..
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e. *j ?
therurn under gewernmers contract These operaxms pnsced wees meiana's cormaarung thoruso and thonurn3

daughter products. operstxms under the licanas ceased in 1973, and a proceedag to decanrausmen the faccay is
; ; *..

N
,

" " *
.

-

ponens before a licanans board. See tap 8618,23 NRC at 8141s., .
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Ef M. vicinity properties (such as Kress Creek), and that the NRC is authorized to

MhMh3.NMMNf:Y@UW.N]1 enforce these standards under section 275d of the Atomic Energy Act of 1954
Q' D .E. K f.A:d W i g @, M (AEA), as amended,42 U.S.C. (2022(d). Citing various sections of the AEA
AJ N, N I M M .T h M 2 U.*dj)IMNI

NE"y$<. M j N igd. M M%%:e and the NRC's regulations in 10 C.F.R. Parts 2 and 40,* the order then directed ,

QN Kerr McGee to show cause why it should not be required to prepare and execute |

D.h.%$ M$%@Xn$d/j?y'5dd| a plan for the cleanup of the radiological contamination in Kress Creek. 49

4@.)W@.".y$'i.7; fig?' ''72f 9'l
6 4. ? Fed. Reg. 9288-89 (1984).

!$1 O)".#
rW

R;s' .MMyld Kerr-McGee invoked its right to a hearmg on the charges in the order. From
,

, M $ M- M N the outset, there was confusion about what statutes and regulatory standards{.g,f,@* _c
'

,

should be applied, whether the NRC had jurisdiction,' and who had what
ff[g[?,j .W . , .

.
,.

"dl.' .'N [. 3.R -:iff. .S.M 3d
evidentiary burdens. The Licensing Board issued a series of orders in an effort

.

9. .d @ to clarify the positions of the parties on such matters. See, e.g., Memorandum;.f ,Ch'W.
'. M.S G. Mh.Me-|*('e[C.'J:.~*Q.

bt s
&. :/ y '. ~j l' and Order of December 28,1984 (unpublished); Second Prehearing Conference

.

,2 , ' -| .;, Memorandum and Order of February 7,1985 (unpublished), reconsiderarlon#. N .:
'@ QNM . . .

i.4 denied, Memorandum and Order of March 22,1985 (unpublished). As will j
,. W i d.% b' k SI be seen, of pertinence to the staff's appeal is its concession, early on, that

.

68D05..EMcO. ,f.N,j|j ?:s;p; %C;$1.$d the Tailings Act and EPA's regulations thereunder cannot be retroactively

mkt.[fJ.JMj 03M D.9 applied and thus are not legally binding in this proceeding.1he staff therefore

.N.kD:N, @2'h$h, N@U;5%y$h.'. redefined the legal theory of its case in terms of the Atomic Energy Act.

MblI Specifnally, the staff argued that section 161b of the AEA,42 U.S.C. I 2201(b),

ME@g. NN 3.MQS.M .;'c. h y.3.j.,d. othat the EPA radioactivity-in-soil standards may be used as guidaace in the |
Provides the necessary statutory authority for the show cause order / and j

$.a
...h. ~ '& .h . .S :.17Qjd.d; 7e.yr,c .

-e ,n,

. . . m

iM s/f d.. ~ Commission's enforcement of its responsibilities under the Atomic Energy Act. i

T.p$ny; -@J. c , y @d.hin,'9))@ c.gQ. See Memorandum and Order of Feb uary 7,1985, at 5,6 7,8; Memorandum |c.. .

., . I Y.A:: and Order of March 22,1985, at 3,4 5; LBP-8618, 23 NRC at 804; 'lY. 70-
'

MN!b.%j.8 07yNN{.;$%.$.' N.T.fQ. 71,95. The staff presented its case accordingly, relying solely on the Atomic

$'t % Q-4,L J.).,fflyy@f2;",

Energy Act and the EPA Tailings Act standards.'. w. . , {34. %;Q,. .pj 'The Licensing Board reached four principal conclusions in its consideration
! J.W.,'Q;Mg jA-dhjg of the case. First, it determined that the NRC has jurisdiction under the AEA, jbd [y..qe.,c. h. W g :g;.; g g|| g: j independent of the Thilings Act, to require licensee to clean up the contamination |.3 t. .
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in the Creek, if such regnedial plan is found to be necessary for the protection |M'-
of the public health and safety. The Board essentially found such jurisdiction in
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section 161b of ths AEA (see supra note 5) and in the Commission's Standards 1idN k j b' M Y| M M M 6 for Protection Against Radiation,10 C.F.R. Part 20. Citing 10 C.F.R. 6 20.2, '

.

@MZj @;'M[g[$hMJ%$d
the Board pointed out that the latter standards are expressly applicable to 10 |

.'S'Q%h W C.F.R. Part 40 licensees like Kerr.McGee. LBP-86-18,23 NRC at 805-06, 823. 1
gDi

kph%.EsMiN;. h MN7M. Second, the Board decided that EPA's Tailings Act standards do not provide |

$':. $[C:.% appropriate guidance for the protection of the public health and safety from the )

$O@W-5')$:.'./M QDN/IU '..?N;,f:nM#[M@M @,
3 k$. 4 Y. contamination in Kress Creek.1b support its position that EPA intended these

V 4 M ,M sta'idards to be applied to the cleanup of offsite vicinity properties like the Crc 4k,
d
QN. .M

the staff relied heavily on EPA's Final Environmental Impact Statement (FEIS) |
'W/~M ij.M Y Y|.,i.I for 40 C.F.R. Part 192. After reviewing the staff's testimony and the refererced

'

. M M.# .h . 7
I

M:f portions of the FEIS, however, the Board concluded that the primary focus of4'

*@g g 7. jk.:Uj9I. ^M O EPA's radioactivity in-soil standards was radon emanating from tailings piles'

j.M.{O- },T; .Y ' ' ']M ,$, . .}
3 , , ..

, o '. and the need to limit the corresponding inhalauon exposure of people in houses
to radon 222 and its daughters. By contrast, the situation at Kress Creek does

.'$g i . g.. .. -f[;h.W.1,'T h.,:.n ]%
.

r, y. v , .f not involve a tailings pile, and the principal risk pathway is direct gamma-ray
-

, exposure, rather than inhalation.8 'Thus, the Board concluded that the EPA Part
* (r; . . I ^ . ' 1 . .,W.11.j 192 standards could not properly serve as guidance for the cleanup of Kress !-

-

*wf M M j Creek. LBP-8618,23 NRC at 806-10,817,818,82122,823..3 .-

: ;..M N t' M[,9'E
,'

7 ,' . .N ' third, while acknowledging that the staff chose not to advocete the applica-
''

|1 "* J. 2 ' . ? . '3 | tion of the NRC's Part 20 radiation protection standards to the situation at hand, )
+.

\ ,U (/ and that it would therefore be precluded from ordering any remedial action based
|

i,.
s

S '

-f thereon, the Liceraing Board nonetheless concluded that those standards not only |
1 '

'~'!t:...,' ; are applicable, but also are mor: appropriate here than the EPA radioactivity in-
{

: ' e
"'? ..~ ; scil standards. 'The Board cited 10 C.F.R. I 20.105(a), in which the Commission

-

!

' ,~ . g ' -;3
~ ,

0 establishes a 0.5 rem per year limit on all exposures to an individual in an unre. Ig s

. ", stricted area (except from natural background radiation and medical uses). The |
' *

l . ' < , Q < ' jf 'f Board also noted that a proposed amendment to Part 20 (section 20.303(a), as i
>

.
-

' p . Q .A , f,, , , ' proposed at 51 Fed. Reg.1092,1133 (1936)) would establish a "reference level" |

^;..

F.'.f A t"',: { , ,,, y s,.y
* e of 0.1 rem per year. That is, if a licensee can show that its activities will result

{s y ;g : , .,e v.. >,n.,,
in a dose to any individual no greater than 0.1 rem per year, it will be deemed ;.

, ' ; .0 ) {' f i '' ' 4 - , '? . to be in compliance with the overall 0.5 rem limitation in section 20.105(a),, .

a.,.|, ? d ' ' M ,'". . ? , The Board then decided that the 0.1 rem proposed reference level could serve
; .a j;4 3' ' Q ''. as appropriate guidance for the Kress Creek situation. LBP 8618,23 NRC at.-

?? v, n, , ;..g 3,r .7 ". f, , .,,.z
'
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1, ,

/M1h b~ ..x.. fW . . |9 Fourth and finall , after *PP1 ing the 0.1 rem limitation to the contaminationY Y
. ,.

jv.

4 at Kress Creek and using an occupancy rate' more conservative than Kerr-McGee

2f % M M M $3 %' M@
Xt used in its analysis, the Board concluded that the record does not demonstrate

$lhSkNh4IbI@ h @
that this limit is exceeded. Id. at 812 13, 821 23. The Board noted, however,

M,7-%d%h,@Kg@k@d
M the existence in residential areas of a few "hot spots" of"relatively high gamma

Mh$@.!fr$$7Q j (radiation) exposure rates" (i.e., apparently greater than 50 microrem per hour). ;

NQM$N6M.' .TW
j$ 14. at 813,820-21. See also Letter from Richard A. Meserve to John H Frye, III, l

M;j; $ } G $ 'Y W et al. (May 6,1986) (enclosing maps discussed in testimony of Auxier, et al., |

'M'}b.pr$; J.
cy b :9 : .; $Q,f.T ,gjF,'|.X Ji~.-d.., Qd% fol. "IY. 591, Appendix B). Under 10 C.F.R. ( 20.1(c), it pointed out, licensees are 1

obliged to 'rnake every reasonable effort to maintain radiation exposures . . . as

.. S J,;; . ' J; p' L-f J .{.$[J
. j low as is reasonably achievable." (This is known as the ALARA standard.) The. .-

g, ;+.m *: 3,,.-a.-;..g .C,J.n- .|t Board suggested that this standard applies here as well and opined that the hot
'

d..t [ ,J.f. P .e'". .Wp j/ spots "might be cleaned up with a minimum of expense and disruption." LBP-

..f. %:,.? g .kJi 'O V R [.'- 4 .y @ ;N.Kp '' [; zil *N Rz[M|5I.j8618,23 NRC at 813. But because the staff chose not to pursue this avenue,
f the Board declined to speculate further on whether remediable action would in

.d:M14 '4'I. , Mrb|@ ,i 1 fact be wananted under Part 20. Ibid. Accordingly, the Board dismissed the
e ,< | .Mdf( @..-$$M'. staff's 1984 show cause order. Id. at 823.

@.l.3@)$!;[?.4 M M.(.% y(- @M (In its appeal from the Licensing Board's decision, the NRC staff raises two
"

: <

s.i;N .T M. issues. First, it argues that the Board abused lu discretion in concluding that ;

$ .N ?. T M M @ M T r* Q
,

X the EPA radmactivity in. soil standards are not appropriate for application to the I

$ % ikL3.[, M Q g .! 3.MIMM.%jQjf.Qthe Board's discussion of EPA's FEIS for the Part 192 standards. It claims |

:.w!G ;5 y9f situation presented by the contamination in Kress Creek. The staff quarrels with
.;:

$ g/f2a.OJ,,p.' @ A g .' M .yC W 'W .i R @8 that this FEIS considered direct gamma radiation exposure, as well as radon-

H;W6 i ~.$/, N_ _Q,.%. .d. c6,.k,Ch@4
.

222 inhalation, and that it reflects EPA's concern with not just tailings piles,

;
-

:M but also with offsite thorium contamination. The staff further asserts that EPA
M p.o

.

2. r .. %

"; M.p3.,s @g y.@.p
; '.N,a . . .-Q.q believes its radioactivity in soil standard is preferable to an exposure standard

, 4. e. .e. g - 3 (like that in the NRC's Part 20 regulations) because it can be more uniformly~y7 7 .g
p , ; i - M . '. . #1. ., . . <| . , ~ . . ,,. applied and does not require occupancy estimates.

.y %[ .. NN['[.QW.7.80||8;5,4 The staff's second issue on appeal concerns the Licensing Board's discussion

.

. . ys M

d .

NQ.M(O.DbDyg'@%,G'ql' '- of the Commission's Part 20 standards. The staff's argument is hard to follow,
g g - & g q .' -pf but seems to boil down to the following two points. First, the Licensing Board

f.8.M@l'/,9.1 D/O . ' %
' i..W & f' % ;-f ff, y erred in relying on a regulation that is still only in proposed form - i.e.,.
. f

,

Proposed section 20.303(a), which embodies the 0.1 rem per year reference i

iT f M$.T . . ' z g) .J level. Second, other proposed amendments to Part 20 imply that remedial

i gj'y , @?,| M S p,e / M* W ]
'

.

action pursuant to an ALARA standard would be necessary, it: any event, if that4;r b.': ] p 6 :f |. f i b A ; reference level were exceeea; the EPA radioactivity.in soil criteria apparently

~4{}4 'h '|* y embody an ALARA standard and thus should be applied here.,. ; . i ' c 6 4 . - : .

.

A/
,

'j' $ 1fyz% Kerr McGee disputes each of the staff's criticisms of the Board's decision.,

. . & ,, . ; e ' . ., . , , ' ' .< - 9mM With respect to the staff's complaint that the Board abused its discretion in not
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applying EPA's standards, Kerr McGee asserts that those arguments conflict

{Igr3[EhdMi}MMM%'JdQwM with the staff's own testimony and proposed findings of fact. Licensee also

zk. h7 M $i' d *' @ centends that the staff has distorted the Board's analysis of EPA's FEIS and

. . s.d. 7%g@p.y?-h.:%n,'Q)'M.,EW.,h- )%.i '

| intent underl ''n8 the radioactivity-in-soil standards. In defense of the result:s L Y3MiQi 75bypM;-e.
,

f d reached below, Kerr McGee argues further that, apart from the fact that the EPA$M9;5h.?kha,tD/,h@y, ,

standards cannot be legally applied retroactively, they also cannot, by their terms, l

M M,41@ h M;.I.p d [.' Mig ,#fMM Drfs compel cleanup of thorium contamination on offsite property like the Creek. (

Q $ , @ N 1 N T '. T '., W '''Ffif M @ C Q
'

TM And even if they did apply, Kerr McGee maintains that the environmental harm
-

-'UN:.
.l.b Di'$7[,7 and costs associated with cleanup would outweigh the assertedly insignificant

risk from the contamination, so as to preclude ordering cleanup. As for the
^ CTar'gg% y,R,y $ , ', . j staff':; criticism of the Board's Part 20 discussion, licensee first notes that that
*

. h' : , i d',"!X'$, W"XQ . '; y
,

j - "
_

portion of the decision is dictum. Kerr-McGee also argues that, because the

C,., .;.n].f9 . 7 staff steadfastly relied solely on the EPA standards throughout this proceeding,
t '-

,

.'c | $ .;i,[::.4.jy"; %6) it has waived its right to press any arguments on appeal concerning Part 20.y, '. .

[ t w .,..y: .D]"W] 7., , -
; ; WN. Licensee further contends that the staff's apparent preference for application of,., ,;,

Tf- My. jl) an ALARA standard would actually offer a lower, and thus less conservative,
'

, ,,

. ', y'.t Q,. level of health protection..
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L ' , ,. F / ' , , ' , -: A. De NRC staff's first and principal argument - that the Licensing Board

*
.

'
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abused its discretion in declining to find the EPA radioactivity ir. soil standards
''T'

,- ' " *
"*j provide appropriate guidance for the cleanup of the contamination at Kress, . - ,

,

.(~., Creek -is readily disposed of. In fact, the Licensing Board had no discretione.
- s ..

' f ., ,.~ '. .f - :> to abuse.
' '

'
,

,

.
,;":--, n., he staff acknowledged early in this proceeding that the 1978 Tailings Act

2,' 4 ,[ 5
,

~

.'
I .y ,,M-L'; .3 D,:. f If and the EPA Part 192 regulations promulgated thereunder cannot be applied

*
s 4

.

;p ,,j p,L " retroactively to require cleanup of any contamination deposited into the Creek.

h. ..i. ? ' WJ .w1' 4 e . . ' -N before 1978. Moreover, there is no dispute that the contamination here at issue
' '

t ?,M. . . *@ , ;;y ., ; c f ,
.
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n
occurred before 1978.38 Thus, the staff conceded that the Tailings Act and the..

; 1<. .>. *' e ->
, % ;, r . , . ' . ' - f.. ,- related EPA standards are not enforceable in this proceeding. Tr. 70-71. 95..c, ,s . . i.,. ..

; i ''' ,' ; aj i4 > See Kerr McGee Chemical Corporation's Memorandum and Response to the,

, G j . s ;* ;p.'s .. . i.; 3 (Licensing) Board's Questions (January 17,1985) at 910; Memorandum and.t.

.s. .; w ; ,g. , ,* y , e j,.,;j Order of March 22,1985, at 3, 4; NRC Staff Brief, supra note 1, at 5-6."
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T.$ I//{f*N,;% %@pj@Q W @I)j' $d.N. g $'. its discretion, as a "guidepost" for the enforcement of the NRC's responsibilities
'

MMd f under section 161b of the Atomic Energy Act. 'IY. 70-71. This, however, is but

D. .. ' 1:f r.4M. 4.M_ . R. . .M,,. m,.3.8w ,pWIKh,.S, ,Ap g an improper attempt to do indirectly that which is baned directly. And, as
uMAM .

@ should be obvious, if the application and enforcement of a law or regulation is*t, i.MMbkMM$,60% legally prohibited in a certain situation, it cannot be applied or enforced against

Yi.43:l'$.DM8AMSD'$.y5d a party anyway as a matter of discretion - absent, of course, the consent of the
BM'8/J. party that would be subject to such order.u

[. @V $1QS1 ;@Y.;7,$g]yy j. M$]'''''@?. f g Further, there is no:hing to indicate that the Commission is authorized or
'; W. ':: ''' i intends to enforce of apply EPA's Pan 192 standards pursuant to any statute

-. ,$ p.'[ qQ,",, A7 ',. ?. . -' fi other than the Tailings Act.n Section 161b of the Atomic Energy Act, as thee .

'' N - .; Licensing Board held, may well supply the necessary statutory jurisdictional :
- ; q .. .....

,'''j.j .~,".p .' W., j|, . " 2

toehold for an order requiring a licensee to take action to remedy a situation
'

'. d df ' ?.3% 'if @ like the Kress Creek contamination. Wat does not mean, however, that, absent )
-

af.1*{,. "^ ];.' ' f.-{,g?:$ ?
: / express Commission direction, the EPA Part 192 standards can be imported i,

; a f 'O.3.? 5 0.d ',j M .f ,'l
, ,

. jQ f ' * 1
. to provide the substantive basis for such a remedial order, either as a matter' ' _ .

,

4.j }|,W % 4.f. w ''y|Jm of law or in the guise of discretion. In other words, these standards, explicitly
. . .1 promtJgated pursuant to different statutory authority and otherwise legally barred

@py 'Mm.' ').7?. n i M:
t . V/" ~. C,%.% from application here, cannot be "legitimized" by the staff's mere invocation of
D %M73 M" section 161b of the AEA. On the other hand, the regulations traditionally applied

.jgf),QM@fG;, ,, .4.. by the NRC under section 161b are the agency's Part 20 radiation protection.
.

j'- V W ; % S [ ;i g y .; 'j standards.t* But the staff expressly eschewed litigating this case under Part 20:.

. y', . ,4;; ,(' 1 ie : &,'-:. n .- j the show cause order makes no mention of any Part 20 standard and, despite.

. i

wy.:.f f.N.7. .,$. ?. . .|. y,. m. L. ':.D.1 the Licensing Board's suggestion, the staff declined to pursue this course at the,q
- y . m .1, ~ . ,k.- .s." '1 hearing. LBP.8618,23 NRC at 810.
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,,7;;W % ) *,;;; # 'N Db .]j in sum, EPA's radioactivity.in. soil' standards may net be applied in this, ..

- J . c. y u proceeding, even as a matter of discretion, ne only colorable legal basis for
'w .T . ;y'? '* ': C . j .i;s.
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,,! nFor saarnple, the show cause order cuas secuan 27sd of the Aiorres Energy Act. 42 U.st 12022(d), u
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e.*. h 1,
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\D;3 the show cause order here at issue can be found in 10 C.F.R. Part 20, but the
Nk?NMN Ih % h M [)fdstaff, as the proponent of that order, refused to prosecute its case on that theory.

%$%,$h%.%jh.'l T.INM. .e.M[
MMP h Hence, the show cause order must be dismissed.

h['h5MN'%.t
'pgM Even if the EPA standards could be permissively applied to Kress Creek, the

*

P W@$ % @N, M ' @h N.}@M W( M %
formal record of this adjukarnry proceeding is so de6cient that it provides us

$;$ h/MECQ SM no warrant for directing the Licensing Board to do so. The primary basis ofM7(Nh,M i h the staff's argument on appeal is the fault it finds in that Board's discussion of
M R[I- hW@ the FEIS for EPA's Part 192 regulations, on which docurrent the staff reliedM -p, yWyMQ) heavily. The staff complains that the Board did not accord proper weight to;h. .$~g.MMK! certain parts of the FEIS and misunderstood others. Based on our reading of6'T%' ' M. . -{Mpo,.:~M.W. ,2., g.M

'

;.

W c;M . .
. -n e. n

d.1 the Board's decision, the appellate briefs of both the staff and Kerr.McGee,a ,

; ~ v, .~

..,,3, p . . p j h .1> W..
* 3"..q.13 M.JM and Respondent's (Kerr-McGee's) Exhibit No. 6 (a three.page excerpt from

,

y ,s y. Dh. the FEIS, marked for identincauon but apparently not admitted into evidence),
,

. '

'f.fg.p 'M %[ .c " ,3 g.1 N TTf it appears that the Board fairly represented and construed the portions of the
.~.f.'1

.

, hi r% f ' " ,F,;< Q;Q d?|g f afj FEIS on which the parties relied. We cannot ven/y this, however, because the

o 'e
. e 1. N .' ' EPA FEIS is not, in fact, included in the secord.v.- , .

f' %j,f'f, . ? { < Y,* ' "I ' ' l Despite the staff's substantial reliance on the EPA FEIS in the presentation

gf.y'. '/ C .:a... % N j ,2
.
W,, > M * of its case, the staff saw no "need to make it a part of the record" and therefore

,

;3 .: y. . did not offer it into evidence. '!V 427.3 After ascertaining that all the parties '

,- - .yg . ; and Licensing Board members had copies of the FEIS and eliciting no objection,
.

- '

. .s .> i.. J. , .s ;i. . - U. the Board took of6cial notice of the document. Ibid. Unfortunately, there are
' ''

. . . -
' , . _ .v. . .

~ ' ' '

i' d fundamental problems with the manner in which this "evidence" was treated.,.

..'' '
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-'.- . Under the Commission's Rules of Practice, a licensing board "may take
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g_. .:.*- # . ;, .,j official notice of any fact of which a court of the United States may take
{

.

.
,

;:
Judicial notice or of any technical or scientiSc fact within the knowledge of thet,? # ' 9 ' ' ,'

ea. .. . , , ..

;i
3 ,.. . Commission as an expert body." "the rule also contemplates that each of6cially

. ,1 1 '*.} , N u noticed fact will be identi6ed in the record with suf6cient particularity. 10
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2.c.- .

.'

g.T , .%. , ;;d h.r.'U .; W . . 3 Q C.F.R. 9 2.743(iXI). The entirety or a voluminous technical document prepared
*~

g:..g y. .i..?c,'e('., G Q $'.c'q
" M by another agency, like the EPA FEIS, thus does not fall within the scope

- . g ' y 4 .s,.7, y e ;.
of the Commission's of6cial notice rule. Further, of6:ial notice is especially2 e4

' ; (.. .'a t M. . . .at-}r.@,,.;.*g;r,;.;: inappropriate where, as here, there is an ongoing dispute between the parties
.. .
4

' , .- . ;.

. , ,, ; ^, , . . , . ; ,c 4 . L , s. a v'1 over what the document says..a ,,
. S - i

Q Q ; 4.N O '~ ..,y,.p j But more important from a practical standpoint, reliance on of6cial notice
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i';. .,

.Q..',.., e % .ng, ',! ;f6; , g,,"7 ', , assumes the ready availability of the noticed material to all participants in :j'*y ( .*.laf '" gd3 j. j the adjudicatory process - including those who conduct appellate review. I
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'E 4. 5 Inasmuch as the FEIS is not physically included in the record of this proceeding |
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T.,;1N. i ;-h dv . < /.4 4: - ;.d document.8' If the staff, or any other party, expects us to review material that
., s MQiME W.d WIM ./S assertedly suppons its arguments on appeal but is not physically in the record

iY}.JR :1 W$ .d or readily available fn>m familiar sources (e.g., the Federal Register, NRC-

$M@MM$N{/Mi,$@M
.

N'l[N@:h.2..
f.M h. nN'W generated documents, law reviews), that pany is obliged to provide us with}N,i.W.

%$M'. copics of it. Cf. PMladelpMa Electric Co. (Limerick Generating Station, Units |

d;,4M.D;firRQ'i.7N.!; #3
- 1 and 2), ALAB 804,21 NRC 587,592 n.6 (1985) (adjudicatory bcards should |

"
.

2.gf j'.,*i,f,'.d.'aV. t '.;;. not have to complete a party's research for it). See also id., ALAB-845,24 NRC |

-J ag' P.t .; ; , .! 220, 249 n.30 (1986), and 14., ALAB 836, 23 NRC 479, 485 86 n.3 (1986)
- ..:9.g#3i [ ' *i

v 4.v.y ..f.d -d.J: )) $[" 'N; c.N
. ,~ .

(appellate review hampered by party's failure to include important document in
''

,

- record and board's failure to take care in preservation of record)." Because we |' gj. .
* ',,

p. v.C |;. : i, .'..
$ N;? d, .. . - obviously cannot review material neither provided to us nor properly included |, .P.

, v 't .-| t ,..' ' . in the record, the staff must now bear the burden of its own shortcomings in ;'
. e. ,

.

: , ' ' .+: ' '
.,.;.pc'f,N./y}'

- this regard.,

-l'. Q ' ; >, [R ,.; , ,
'

The staff's problems with the record are not limited to the omission of the
6

.

FEIS. Accompanying it.e brief on appeal was the staff's Motion to Accept EPA
* ~

. e ,v,. f
,

fj g. ^ft.
j ,

.

7 g.;. { ' i W Letter (August 11, 1986), tendering an August 8,1986, letter &om an EPA !
.

e . . a em .V < f 30 of6cial to the Director of the NRC's Of6ce of Nuclear Material Safety and j

%[.$Y' h[Mh j/ '' '
/'O .) Safeguards (the of6ce that issued the show cause order in tnis proceedmg). !

4y%: Qj,M y 'lhe staff believes that the letter would aid our understanding of the EPA

T' j C ,Q ,4.Q).? i .'. w ' O. ..A9 brief amicus cunae." NRC Staff Motion at 1. It also claims that acceptance
D~$ $;U.R' 5+! radioactivity in-soil standards, and asks that we accept it "in the nature of a

-

' 'M? 4 . ,, 'f,~ 4 of it would not prejudice other panics. Ibid. Kerr McGee opposes the motion,' . ; / t| % -

.;$.i. . .';.d.5'r.,W ;.', .'."y.;.::ye ! calling it "a patent attempt to supplement a gaping hole in the record." Kerr-
,.

[% WWf g..' .1" ] f|f 7 x McGee's Memorandum in Opposition (August 19,1986) at 2.;
.

.#' Our determination that the EPA standards may not legally be applied here' k,J 'O , . M i * '' . . -r

-e ,2]7 l, , 7.-.
-

'* - ' renders the staff motion irrelevant; accordingly, we deny it. But assuming that
[,

.
,,

, .

7 Y., f the contents of the EPA letter were germane to the outcome, we agree with Kerr-
'

'
. ... , -

.N, .g. ; ,s. , * . ; '. ~ f - . .; . ~;a McGee's assessment of the staff's motion. As noted earlier (supra note 15), the

,f Q i,' % _.7; Q ,<.,#)[." f.,'[.m . i
' cJ. staff presented no EPA witness to testify in support of the staff's interpretation of-

, ,

d ,,''M '. .. f ~ ' '
, f.s- EPA's Part 192 standards and correspor. ding FEIS. 'Ihe staff now belatedly and j,, ,

' ' ..Q
~

51 Properly tries to cure this inntmity in its case by "smuggl[ing] the letter into |"m /. ' k ..
'

'

the record in the guise of an amicus brief" Kert McGee's Memorandum at 4.I N
:. - . , , . ,., ,.

',7,' *~.(" n
*

.* *] , f+ ,, %.-* s. g,. , , ,
.

',

16see Later fnze NRC suff carwel14han M. Cuoco te kAn H Frys. W. as at (Feteuary s.19ts). irensmanna~ iA ,~',s p. i e 5 -n y J ..
ibe Fels Le se Lacearig Board teat not to anyme else en *e esmco lus. mehwhng us and the Cansmance's j*

' ' :, t, ,4 e. -
'

,

,' 5 4 ' . socemary, the ot5 cut cusMaa of the reemd under 10 CFL ll2.701.1702 ("si wkut encksures. semco
. .)" .> .''

^

' ' . ' ,
H list"). %s IJeansma Board no longer has us ecyy, ed the Consnassum's secreary has only the three pages of-

'C -

.

.', ,''
~

the FY.Is that were maded fa idanuAcetum as Raspedans's Esinba Nc6 6 at the basang..-AP,*s , , .
U'

h should a'so 80 wubcLa sayms eat, when a pasty rehes e dsca:!y nonced ma*erut. is should so subcaie., .,

i see 10 CFJt. V1762(d) (swerate beefs must edicate precas panons cd the secord reLed gek /bladripNe*
,,

Decew Ca. (tamenck oenersar g stauen, l' ass I and 2). A1AB.819. 22 NRC 681. 702 sLr7 (198s). (*d sa Perf* '
,., , ' " ,

.,2 end rmew eder.ue decidaed. cU.46 s, 23 NRC 12s (1996) (peus' bnets must comum saphcit roterances*' , , , ,
.

-,,

.J.'* 4* - 4i, -,. g;* io a3 relents parts et the record). Not m1y does me stafr's imas fail is adnne as that ce Licenses Board*
. .

icok of$cial notace of te EPA FDs (a ract arma.d frorn Kerr.Meoss's tmet and the trutal deemce as =v1D. it
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s.
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Q3 dM.,Op 5 %[KC - The staff's suggestion that we treat its filing as an amicus curiae brief is nothing !

j

@DMd short of an embarrassment. For one thing, we have never heard of an amicus

W.f.b.h:kN|[NbIl5G/pgMk [hM.hM brief being submitted by anyone other than the amicus itself (in this case, EPA).

M'if 4h:$AS$ an amicus brief), but rather new evidence of EPA's intent concerning the scope
More significant, the EPA letter is not legal argument (the customary content of

9mng$.k:6y.MC4FIk.d.N/M of its radioactivity-in soil standards. See, e.g., NRC Staff Motico, EPA letter%'UM
9,6 %.f[:d%jh;M Q j b.5,. . at 3. As the staff knows, or should know, any party to an NRC adjudication that

. . ~ 4.-9. . . .%._ $. .D. . t,.3:7.WrWM. ~} seeks to add new evidence to a closed record must satisfy the Commission's.. . - 3.y
M % . % -h g . ...,i t. W M M criteria for reopening, including :he submission of the new evidence in affidavit

,/, ^i f g j.': p g ;; W .|j p g''76 ip, form. See 10 C.F.R. I 2.734(a), (b).28 The staff's motion and attached letter do

7 p ,:;.. 44;# p./. '.-K"/j
'

,1 s
. not even pay lip service to these well established requirements.

j .. , , ,
d, " . 7,g e -; * B. The staff's arguments in connection with the Licensing Board's discus-.

Q ',3
$ v Q'N . ,p. '17 (' Md)'

sion of the NRC's Part 20 standards also fail. To begin with, as the Board.

. f. ; ;- A J.y '~~. .
. ; es :. itself recognized, it had no authority to require any remedial action under Part

;. n, , .
>-

,;
, , c-r : ;|j.j 20 because the staff had not advocated such at any time during the course of

y , W . 0 j.<'./j..[g2
'

~
9 ,t , ''c'_ccq the proceeding, LBP-86-18,23 NRC at 810. ' Thus, as Kerr McGee correctly

SI'g?-[3i ". points out, that part of the initial decis o.; is dictum, Nonetheless, the Board. -
'

,Q.::J < , ': ' W i discussion represents a commendable effort on its part to satisfy itself that the I
d

..d- I,';yf ''
,] contamination in Kress Creek does not present a serious threat to the public |

.
, ,

x . C m. W.'
(,. . i aggrieved by an opinion that attempted to achieve the ultimate, ostensible goal

'

. ' , , health and safety." In this circumstance, we fail to understand how the staff is i
<-.

',

. :-[ ; . ,,.-
<

a%.c
.' ' . -

' * i of the staff order that initiated this proceeding in the first place - protection {' , ., . ; '.' . * y .
,

of the public from the potentially adverse effects of the contamination in the- ' '

;.,' :
. Creek. \

~1'

.. f , ' '

i
.4 Perhaps the answer lies in the staff's implicit assumption that the NRC's Part4

" ' , (-d 20 standards and EPA's radioactivity in-soil standards are mutually exclusive
' '

., u
, ,

r^. . *: . .

.(.=..1
or present an "either/or" choice. But we are aware of no basis for such an. .

. s. 7,+ j assumption. That is, even if we were to agree with the staff that the Board.

7

. My , V. P ; .E .,..;, , ' , .
,

'

.t. 7.v.
-%. s

improperly applied Part 20 in this proceeding, that would not automatically,'.' -

. ' ' *
mean that the staff's view concerning the EPA standards would prevail. Indeed,y ,. .

. , ., ' t "' ,, " . , n 7.q it is possible - but we need not decide - that neither standard applies.
''

, ,

'J, i :, r;,. ,. G..' 'g' N , e In any event, the staff's arguments - to the extent we understand them - are( '.,' ' .h a E .^ f,'M somewhat disingenuous. The staff criticizes the Licensing Board for looking to
'

,

' , ' . 'v.y;j;% ]- [' >.n.c . , ;,.a ! a proposed regulation for guidance (proposed 10 C.F.R. 6 20.303(a)), when the
'

.

.
, ' , *.

: v .t
.

.
^ '.-_,.

.O' '# #A I'N Arst er ihme entens is a showmg ht the mooan is urnely - Lt. that eere is good cause =4 the new
'

'.,s . *~ " .,
i

. .

2..'
*

. *

"'

endance =es aos sutmaed endaar darms the beanes.10 C.F.a.117s44XI). see i#s mate 21. I, .

18''
; N ceder authoemas the tacesang Boasd to eenduct stas proceedma idemned the issues as ihoes set fcrA in

".

--
, ,

the staff's show cause ceder. See Conu-tm order eDuns 2s.19s4 (unpabhshed). See else Generet ri,Mc. ..
t

.
* ;*4 L'aher Nuclear Cerp. (Dues Mae Island Nuclear stenen. Wt No.1). AtAB-881,26 NRC 46s. 476 (1987),- -

,

and perdaad General Elecaria Co. (Tro>aa Nuclear Ptars). AIAB.5se, 9 NRC 237. 239 a 6 (1979) (score or
*

-

. ..,t '. t. fmg lumtad to raaners arbraced in conce d hearms)
-

.

.-5- , , . . . , , ' , , . .
.

Because h Board's Paa 20.te=,m as dicana, our oormneras of course should act be tahan er iniplyn our*
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9e>fA. D, . O.i k.dM,N.s. 46 Y.n staff's entire case was premised on the equally nonbinding EPA radioactivity.
-y-

.

1.;kj
p.m.,$ 37.y'p5D in-soil standards. Ruther, on appeal the staff itself relies on other proposed

NON@@p'hMQ[fg.:,YG,Q.i
i:f*
y 'WQ if amendments'io Part 20 in a Anal (unsuccessful) attempt to convince us that the-

..

hjN'E EPA standards should apply here. See NRC Staff Brief at 14

N N b. k f k N' M kdh@M
'

. .] C. Lastly, we are compe' led to note our view that the public interest has'

. h.' M .G W f % ' %'3..p not been well served in this preaadiag. At least seven years elapsed between
N'KM:5dd3 6 S the discovery of the contamination in Kress Creek and the issuan:e of the 1984

:nd .'Q;NM:6,'. .g g : Q'd';
4

. |7kT show cause order. Contrary to the 19M advice of its counsel, the NRC staff

' ,9. 1 s a. .:. %, W y -. ; e.. . - 7p e . predicated the show cause order on a law that could not be enforced in the.- g
.

;
.v ..

R. .. circumstances of this case - a fact the staff subsequently conceded at the second> r|'w. ,6:

* TQ;, .i iC@- %c..py, g-;^ M, Z j
-

~

.'1. i prehearing conference some Ave years later. See Respondent's Exhibit No.15,.,

'd W 4 Memorandum from Howard K. Shapar to William J. Dircks (March 31,1980)'.,,e

j 9.d e'fg .; M f ' b;Ji( ? '?|q. A . +; /'' at 4-6; supra p. 67. See also Respondent's Exhibit No.16, Memorandum from. .. .a
'

w 'Gj 7,7 {r.g'. '- (. jj ' .
-|. ,2 Lao B. Higginbotham to Guy H. Cunningharn (September 15, 1980). Despite

< '. g ,:r$j[g.[, . u..-y /'; .: ]a
j opportunities afforded by the Licensing Board to pursue the matter on more

d*f % '.;C.@ . '

legally viable ground under 10 C.F.R. Part 20, the staff chose act to assert. .f M
O;

. t '. " 5 this even as an alternative theory. Although it relied almost exclusively on
y[C'.S #

g. ; wy- . p.{, p :g i M EPA standards and documents, the staff presented no EPA witnesses during the; .;

M N [ % ';' h.h.* $ y; 3 :: .' .
several days cf hearmg and failed to exercise adequate care in the development

h, j of the formal record. See supra pp. 69-71.M 'lhe proceeding has also had a
,.... Q . '

e

M |c.$. M @,.. @ Mj the contaminant material in Kress Creek, and the related issue of whether an..%;N,4/g'? @s.Q K(
.

g1 tortuous history on appeal due to confusion surrounding the characterization of
', T,s,-

U:',$q.S Lg/.~ ig%'p. 94. i,Qh'q.l. q agreement with the State of Illinois transferred junsdiction over this proceeding,
,

:-|p' ,y,,'9::<.]S T (]- Z
as asserted by the staff. See ALAB 867, supra note 14,25 NRC 900. But worst7

e.W:F M V| 9 of all, hot spots of con *arnination apparently remain, with no immediate prospect
-

, f . . .'., ~. c' .g of cleanup. See supra p. 66. Thus, on the one hand, licensee Kerr McGee has

N.3; V ;G (j ( W ' .M ' CI; ! been subjected to years of regulatory uncettainty and pointless litigation that" ' ; 31. . ..Wy. consumed substantial public and private resources alike, while, on the other hand,,,

I*jt.n.f%.t./5 ' ;f ' "[[ the contamination problem that led to this proceeding still goes unternedied.8. s
. ,

., o . . w,. 3x. , :.
, ,, : . , +.s .. ;,. y . y.L...

q 1 ~ . w g , v 9,. ., n.
. O;-

.

;-. .
, ,. he Licensing Board's dismissal in LBP 8618,23 NRC 799, of the show. . . . ~ . .

.

.
*

V; y. c,..t, ,
cause order that initiated this proceedmg is qffirmed.
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. .l g Q'S The NRC StatT Motion to Accept EPA Letter is denied.
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record and admit a new contention in the onsite emergency planning and safety. i, ~ -* '-
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phase of this operating license proceeding.s'
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J 7,. ,, ;* . 4 A motion to reopen a record in an operating license proceeding must. .
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meet three established criteria. The motion must either be timely or raise,

.. .,' t c;p' m 0,. ~;^ ' a an exceptionally grave issue that should be considered even though untimely.
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cable that was supplied by the vendor International Telephone and Telegraph

W D.g;Q./.y-{;f;Q ?,M; '|,, p
c

M d', Corporation (ITT) for use in the radiation monitoring system.'

' h *Wg ' @'$' @@ip(6 .N '< d $ ; s',M? h $ g
.. .y We agree with the applicants and the NRC staff that the Coalition has not. 7 . . . . ti,,

M ,d met the first of the three established criteria for the reopening of a recorde .

,' @M @. k M
to consider additional evidence. More speci6cally, the Commission's Rules of

M :Qfp/Q.M9M
Practice require the Coalition to demonstrate, later alla, that its motion either is.

geV F "d$ ;T.', timely or raises an "exceptionally grave" issue that should be considered even

' T W i,$..G @ M .W 'i;.7 .fJ "jM. J ,yk i ;,? ;*M,'f%..'M.%
though untimely presented.2 It is manifest that the motion is not only extremely;

' * ' .. . g ' .?O tardy but also falls far short of providing the necessary showing on the safety

7jp M;c L. ., . ,,.. , p ; ,, .f M - significance of the issue the Coalition seeks now to inject into the proceeding..

Q,Q {f] .j; b Q l.a. At a hearmg before the Licensing Board and under the aegis of its
. 7 j p , y A , ,7 Contendon I.B.2, the Coalition litigated the environmental qualification of a-

_, Y M g "i ! 0' U differmt type of coaxial cable furnished by ITT. That cable, identified as RO58,
...(

," .0iS ' ' ' c is usea for data transmission in the facility's computer systems. No tests were

d / M-) , .J W]J|"'[ 'g ? performed on it to determine whether it was environmentally qualified. Rather,
, 3 , ff.a '(

-

7 e ,, n, . . . j - - accordmg to information contained in the applicants' equipment qualification
, -

x,
' ~ 'J

l'. i ale (EQF) pertaining to certain ITT cables (which was placed into evidence- { g,(' ;n

; , /c y, y :( ' | ~ , ,.. .f*,;l',j. 1 by the Coalition on September 30, 1986),3 the affirmative conclusion on that
~

. Xr.,,q.h~.'q_q J, question was reached solely on the basis of tesu performed on the RO59 cable.s.. ,

VgC ' .'-;;. >.g 7he Coalition did not dispute that the RO59 test results established the
,

..: E, .9- t j environmental qualification of that cable. It did, however, maintain that thoser '
. .

3 ) & "..E nJ .'. ci ' . 4.L ] results could not properly be employed to qualify the untested RO58 cable as
' ^

j .t$."y1'i,,@ '4. ,,m
' ' M' ,; well. The Licensing Board rejected that argument in its March 25,1987 partial

'

Q$s .
facility.' On an appeal from that decision, the Coalition renewed its claim." ,ff M M)q.
initial decision authorizing the issuance of a low power license for the Seabrook.. - . . v.

[mq.s ,, -

In ALAB-875, issued on October 1, we considered the tratter.s Early in the, ; v7 ,

, ,

, .| t- ~

discussion, we stressed that the Coalition did "not dispute that the . . . RO59" . ' . .
9 "

' -
,,

O ., ' ; coaxial cable [was) properly demonstrated to be environmentally qualified" but
,

7 ? 'l ,
, .. f. was complaining merely that such a demonstration was lacking with regard to,,.',s;<

'
-

. ' . ~ ' , is. ' ~ , ,
,, ,S ,a

.

the RO58 cable.' We then went on to find a lack of any apparent basis for the>

7 *, Licensing Board's conclusion that the environmental quali6 cation of the RO58.y -' 'n>-

,3; | 4,-
, ,

j cable was "adequately documented" in the applicants' EQF 61e (i.e., that theo *..,.,
,

: .!:
*

<
, .

. ;. 3 , f- .
,, t

,,
.

. * . = . '_(.
.( . )

*; 9 -,,
. .E i ' t. ; y ,. . - . .

Br vutas of Onnes! Demsn Cruenan 4 in Appendia A in 10 C FJL Pan 50. csonpeerns such as the Rost

; . ': . ** cable usant be capable d ceramung to pefarin ihar miended function fa mach panod as nuats be aar==ry:- *. ,

'. after, ag., e laes-d-mramm acciders - that is, they unas be "arivummenaDy quahf.ed?.

', 2 see 10 C.F.R.1.734(aX1).
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kan endece as the raahra Ethitzt 4. One of the prposes of EQFs is to record the marmer a wtuch pmeular- s.

f
.

y is donernuned to be arrnranmermany quah.5ed.
* *

4 L2P s710. 25 Mtc 177,21011.
'

5' '

% 26 MIC 2s t. 27471.
elst at 270.Qs j < .a . - - .,s

,

'

~. .

'- -
.- p "

gg
.

*h

p 9 E

-

1.

- 4, , .

..% 6

' * * - * * -* .= = . g.,,y
' .-

-
.

.
,.

.
* *

,*
,

4
*

4 .

g . -

.%

% -
,

.



W q :pMiQcs p n,pp y% v.F.V y g ,3. .'.K''.Tk.* y [c 3 p". ,. } *

mgyyi:y. :. f . -a,c;. n.g c . .

m ' ? ' ^ w g;%m,.6:4%. y>M.
.b,q

'. Q,.. M |M' y ,x, L. ', ," ';. . W. % ' 4:, -
. .v . 9 %. u; .. . .L

''

2 ; 6:., , s ,;Q.tr.g&.. 3 .. . <

. ~ &. '
e .

~ .. . +
.-m :.

-

<
,

.

.. m' ; w:.d.M '* n x
.-c : ;, . - . - x ; "

' , . *. tr.. , , ,.,,

:r: s y ..: p : 2 ~.
. . , ,<, ~ 1: A. ' .. ,

'
g .- : ,.

%: - , .c - ', y ,- , . ,~ : -x
... ,en .s.e a,w 3.:. ; , - .m

-
. . . . . e .. . . .. . + n .. ... : m.. ~ a.~ p. , . . c.x

.<t. . . . a, o" k. . . :y' . " s
. .r +m .g

. - = ~ ' -. **s
. . u = ..* * * * - - . , u..~ - **L ~ '+'*. =, .. - t - *

. , .

;27 . *9
v, . <Q_ t. .. L.

.ni ,,
.. ..., ce y . vgi.u.s

,-

x . g; m . v , m , p . . g ,,,i
.,

v..s,, ,

%, . g .> ; n. , % Q,a. i
;3...

. .s m.

, .;. c.. e. ,.;.u., . . ,,
. -.

?.i.C UN/Qg.. ..,..wSJ SM,M$<.hj
.. . . . .

'. RO59 cable test results could serve as the foundation for such qualification).' As'

, %|,.; * - f ct. a consequence, we remanded the issue to the Licensing Board with instructions
t'.'. ~ N 'Ze.f y ;i M . h ;r@. M y,y

,

9 either to point to such a foundation in the existing record or to reopen the record

N ,,.O h,, % M.p d y g r g .y d
t&> i . for further exploration of the RO58 cable issue.'f

. N M 5 5f, M M * M in an October 16, 1987 memorandum (unpublished), the Licensing Board

; . ;9,i,9'. :fi%$$%$M
J jy, .? set forth what it deemed to be the requisite record support for the challenged

'

.

C:; $,,7, Q f M ,,$,f'.W M
'

,: finding that the RO58 cable was environmentally qualified. On our invitation,
'

'

' 'd.y,' :. . D 6j.W the Coalition (as well as the applicants and the NRC staff) submitted written. ,

, g.: 9.'c ,y.Q ;# j A:[; comments on the substance of the memorandum. In the course of its comments,

. /p , Q. ' f|f,f ;%.N S f.@
',. ~. a r' the Coalition attempted to raise the question whether the tests applied.to

~y
.

c y.
. the RO59 cable were sufficient even to qualify that cable.' We rejected the,. .-

" - ~ . . . t,.y j . y . ? a3
.' .. , s ,4 .. . ,.

. attempt. Although deciding in ALAB 882 that the issue of the environmental
. S 3 2 T , '.;. j ';< a qualification of the RO58 cable had to be remanded once again to the Licensing.

m y. ,
- W, , 4

j. .
t.., 7, ,;

.- y .A Board, we had this to say with regard to the newly surfaced RO59 question:._ . .

. . . , . ..

u. . v5 *q ;, 1 hat question us not presented on the Coalition's appeal from the partial*

W
'g, p.|. g?P f. p. . y) 'y y % initial decision and we therefore do not consider it."'

'

f? b. The short of the matter, therefore, is that for the entire period that its4"'<

/Ni[. ..$ '.,Q '; }, ' . Contention 1.B.2 was in litigation below, as well as during the course of theQ. ?:
k, py.$,j@: bl. g; . g .];

-'

W R R.9 . briefing and argument of its appeal from the Licensing Board's action on that';.

f ' ,'' %.S contention, the Coalition accepted (implicitly if not explicitly) the environmental
: G. . . (d:S7 ' ' . ,f R qualification of the RO59 cable. It was not until last November -in a document

* " " ' ' ',' y C ,., 9', . i'
-

*
that was supposed to be confined to the RO58 cable question that had been

. N -?- |'- presented below and renewed on appeal - that the Coalition endeavored to*
,

,

* N",
. ,

,;. .? , . shift direcuons on the acceptability of the RO59 cable. And another three months-,
,

' ' .'
? .

. elapsed before the Coalition undertook to give effect to that shift through the. .

J % /' '| . vehicle of the motion to reopen the record that is now at hand.
*

'/ K,i.-'' . t .c y At least some of the delay in presenting the issue might have been excusable.* ' , '

i had there been some recent development that brought into question for the first,

, iy.r,Jf.,9 time the environmental qualification of the RO59 cable. But, as the Coalition. . . ..

' '

|' ..n .,. ,. ; recognizes, no such justification is available to it. To the contrary, as will be seen'. : - ..,

- - ; '. '.| ' M J , shortly, the Coalition's proposition that the RO59 cable is not environmentally
*

. ,

' . - .''*f' ,;'y [''.y ''",; qualified rests entirely on disclosures in the applicants' EQF - which the.

., jq 4
-

Coalition itself introduced into evidence well over a year ago. Confronting
- | f' . . ,"' s '

.

f . y" , ff- this fact, the Coalition tells us that it did not become aware of the portion
~

..

l

.. .

. j; f,'/ 'W of the EQF assertedly c:. tab!!shing the inadequacy of the RO59 cable "until
,

:
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-@v y ,y,;g : 7 . aside whether the Coalition had an obligation to familiarize itself with the

. . .

-|r p, .. .. ? L ' recently, when we were immersed in the issue of RO58 qualification."" Leaving

'%?%d&[Z3 ccyb.O; . /g',g4/.iQ. f,.c,%yg.r y ; :n. 3#.: p*,
' .w .

v . - .* . _ M
- e.

content of the EQF before putting it into evidence as a Coalition exhibit, it
,

hf'@ U'hj|@s appears that that intervenor became "immersed" in the RO58 cable issue no

. .M*p[.M @%y$QQ
' %:y 4 later than the time of the brie 6ng of its appeal from the partial initial decision,

Aw%sW: 9.. pQTdgW$i3. M last spring, Consequently, we remain unpersuaded that there is a satisfactory
/. .b,qw 4::f_ |Ny I explanation for the lateness of the hour.ivo .o

'N @l.O M I Sr.,b 2'3.,.'s ?, ,2: E .@ A F.@ . '.l .)MF.4N , 2. As the Commission stressed in its Perry decision two years ago, the
.

/. Jh burden is on the party seeking the reopening of an evidentiary record to'c?

,Y.9'[ [V)NJC *-M , W :. * P /:
,

demonstrate in its moving papers that the criteria for granting such relief have
Mc| g. %.. En. (p. t ? " N been met.12 In that case, the reopening motion was timely and the question was

..;;* # C''.;{ [7:, ,' g,.'
. ca J .' . 7' whether it raised a significant safety issue.u Here, to repeat, because the motionj.'

} Sig g. is untimely, the Coalition's burden is considerably greater: it must establish
'c y $ V , . / '. '7.jN that the issue it would now add to the proceeding is not merely "significant" but

f,J4,/' a , . c N ,7.
.

;l y c ',M "exceptionally grave."
'

,, . y 4" . +

Ge? ,@.y. d ; , / ; ,]./y [N )
*

But the fact is that the Coalition's monon does not establish the existence of,,
~

any safety issue insofar as the RO59 cable is concerned. All that we are told in
N :f. 0 . 'g ,' 3..e Q?.* ! either the motion itself or the supporting af6 davit is that (1) the applicants' EQF

~ i " : f ' J.??c.Ii i . q - % '. indicates that the insulation resistance requirement for RO59 cable is 10,000ep ? .

'"'
- . . i ' , > ". , megohms per 1000 feet; and (2) "[t]he insulation resistance measurements of;.

,9.- A " ' [@? .y , " - s.] samples of RO59 cable during environmental quali6 cation testing fell as low as
.,M "..g?L ~

. < . ' 300 megohms 1.7 hours into the steam / chemical spray, high humidity exposurc. ,
,

, J.(.4 );9@ '? T'.

' M^ m 5.x y ;. Vf -[,'% . , ',;
' tests, and remained below the required level for up to 14.5 days."24 While

fA,7. f O.. that may be so, these questions remain: does the differential have any safety
:..^ ;' .'a .. ; significance and, if so, precisely what is it? On that score, the motion and, . '

- ?.*f';U., l ''f . n '[ supporting af6 davit are singularly unilluminating. More particularly, we are
M y .' , , 2 , m . ."y' not favored with the foundation for the Coalition's apparent assumptions that

. p. 7 , 4 - 3 , c ,, (1) the 10,000 megohm value was intended to reflect an acceptance criterion.

, ,i,T.6 '. w ,( '~g,3 sf
. .e for performance of the RO59 cable under accident conditions; and (2) thate- ,; .

, ,.

,s[ ? cable will accordingly be unable to perform its intended function in an accident2. .. ,

,y . g-
. c.,,.. ,/. . . ,. environment. Yet the validity of neither of those assumptions is so obvious as; s'. 3

-a . .

cJ to be susceptible of official notice. To the contrary, both have been challenged i

,.
~>

W' >{(; - . ,, , . . '''

, , ~ . ' ' j* in affidavits supplied in connection with the opposition of the applicants and );
. ,e - . ; the staff to the reopening motion. The applicants' affiant avers that the 10,000

|y

. . , $ ,?. , F ( , . ,..,,,J .- megohm value was nothing more tAan a procurement specification having no j
d

s .
.
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NECNP hewaan to Roopen Recoed and Admet New Cesente (Fotmary 2.1968) [hsrunafter "Coahuca
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Car = land Deceic niasimassa Ca. (Perry Nuclear Power Plans, thuis 1 and 2). C1Jh7. 23 NRC 23s (1966).* *.
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'ja.+pl [f % ..J, W j $ F M, ?.frj relationship to the performance of the cable under accident conditions,85 He

e

.;1. . . - - . .

U T,. " p .:. " .j.-i W . M.W ,' N goes on to assert that the RO59 cable test results reported in the EQF and relied(WI %;J ,..

u .gsj ! (".',, gya,,,[.h. . . ,.X..;%q..,f,f.i
. ' .4 .. n ,.c,g..

- ., t upon by the Coalition demonstrate that that cable will withstand an accident

.a ' 7 Qq environment.t* For their part, the staff's affiants reach essentially the same
.,

g).L.6 3'yc * .M;Q; @@g (c4
-

'@] conclusion.l?
..

.....','; d in these circumstances, the teachings of the Commission in Perry are not
*

',V, . J. r.,.. :. N. -, 7;>
,. .s

' y ,'g ,1.','.[ f'D y(,c:y,!g s . W,...f' q.V . ,. ;
' .f 7_ z.e/ f . j. , , r.j. ' simply apposite but controlling. 'The motion to reopen in that case rested

'

,

upon a recent earthquake in the vicinity of the Perry plant that assertedly
U. . M. u.

'

,.. ;$2 aff f, exceeded certain facility seismic design parameters. Although not challenging
, c Dy. f.y; o'R ,.(,,g "i ' -

. ,

. the characterization of the earthquake, the applicanu and the staff maintained
'- '

*'3 . ! c -( * ' " e J. . f . , } us, we decided that, before passMg upon the reopening motion, a brief hearing
.

. that the event lacked safe:.y signi6cance. Upon considering the papers before
.- . . ,' 1 M,, M t , .

.

,
,

. .c b h ',.[m.", n ".. .) . .- on the issue of safety significance. "The Commission decided otherwise. Based
-@a ;, . l. . , h ,' should be conducted br :he purpose of exploring further the various claims |

it -t
ki i; ..

9. $ ,'.]a(~, s Z '; f. W q:* %. J'
.j(<- .,..i- |'; upon the determination that the movant had not shown affirmatively in its

/ mM motion papers thst the earthquake had safety significance because it exceeded
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, , ,

N.'. 5 .'. W pc. &. ..
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. ? 1, . ,
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the facility's seismic design, the Commission vacated our order calling for the. .,...m

.h . .?. .MQd/ W i.] exploratory hearing and denied the motion to reopen. A different ultimate result
n.<' . ' ' . . ?Tyy,jy ' ly /g could scarcely be reached here given the fact that, despite being obligated to
* * - g '1;;;; . < d .S;;, g 5 establish affirmatively the existence of an "exceptionally grave" safety issue, the
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! Coalition's motion papers failed to demonstrate the presence of an issue of any.~ , , . , . . .
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$2 y$ '.'.? M.Qd d.7.:'. p Q K In ALAB 881,26 NRC 465 (1987), we were faced with the appeal of Charles

gh;Q Q[4W'}tqq,fj Husted from an Administrative Law Judge's ruling that left intact a license

Y.k3M'M E-NfN;1W condition originally imposed on General Public Utilities Nuclear (OPUN) that
'

i,j'kfM;3 %7 TJ/?
Md,W.$-ica.D7,'M@Qf J

'' barred the utility from employing Mr. Husted as sup:rvisor of non licensed..
9 .7 %. operator training.' 'The appeal was supported by GPUN and the NRC staff

U :.J. /p%.?if *!, : - d and it was opposed by intervenor, 'Three Mile Island Alert. 'Ihe history ofy
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y-yf' y9 ? ?.. g,q:}-G.';F' , "| M the proceeding, the trial judge's andings, and our discussion of the issues are;
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y 'M . [' performance at OPUN was pivotal to the outcome of the appeal. We furtherM
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: V _ j In a February 19,1988 memorandum and order, the Commission responded. .

*

S 'ji..r .c r 9
, , , , ,

'
to our certi6ed question by directing us to consider the subject evidence.8s
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is concerned, shall not be vacated"3 Purther, we wacate the trial judge's.
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. .
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., . ,, . g , ... : i.,
,,

, c . .,f '
s . ..

. .. . ,*
John H Frye, lit, Chairman, ,

* * , ,

,n E?| Dr. Ocear H. Paris. . .
.

.,.|.'.,
.. ,,. .

, ' ' .. , .& <}
* q; Trederlek J. Shon
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- in the Matter of Docket No 50 322 0L.5"
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-Y .y ,-j (ASLBP No. 36 534 01 OL)
+- -

- ' ' .. f i

. , . p '-!?a (EP Exercise).,
- + -

..
.

^ !,;t
"

..- , ' '.9 LONG ISLAND UGHTING-

,2 .*1'. ..
COMPANY

w .s' ' ~ i (Shoreham Nuclear Power Station,_

*j Unit 1) February 1,1988-

.
-

. ...
.

v. v,.v -
.,

'

'1, Licensing Board concludes that fundamental naws were demonstrated in the
*

. ,

. , ' . 4 offslu: emergency plan for the Shoreham Nuclear Power Station by the February.-
, , . .

' *

. . - .- ., ?, . _ > P. ; , 13, 1986 Exercise of that plan. Communications flaws wre demonstrated,

', .- . within the Emergency Operations Center in the handling of information on*
s, . . , .

"
* ~ .'

v. % ' ' -| traffic impediments; among 6 eld workers in that the plan does not permit,.
'

. , ,, ,
%N such lateral communications (the Chairman dissented from this conclusion);- -

i* ''
'. .- at the Emergency News Center in the inability to provide timely information

'

f ,, , '
'

- -

* '~

on protective action recommendations and traffic impediments; and in the EBS
-

g . , , ,

', '
- '- '6 messages in that they contained some conflicting and confusing inforn.ation. A, ,

.' flaw was demonstrated in that large numbers of Traffic Control Posts were not'_ .. , , , ,,
'

timely staffed until well after traffic congestion nuld have occurred. "I1 raining
,,

'

.' ., , .. , , ,, ,

Program flaws were demonstrated in communications, functions of Traffic. . ,

"
, ,

,

Guides and Bus Drivers, and prompt response of field personnet.' .
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A, / . s : .>
.. . v ;; . .

[[[/.c >'3' i ' j A fundamental flaw is a pervasive problem in an emergency plan cr its

.
. . . .'.

f
'

.

. s R.I. c,M/f .. 'J.f. .w ? * t,y;.ry 1
implementation which, if uncorrected, would substantially affect the health and

, f / '.,: '.gi! !]].,; J. ./ ; /- ' , *. . i; .t
.;.| M.' N p,7.f .

safety of the public. It describes a condition in which there is a lack of reasonable
.f' '', , , . 9

Js t, : ." .;. * .I'. * ''y
', j assurance that the public can be protected in an emergency. The condition' ,

, , .. ,'!. i
.

'

] . ... O)
.

described by a fundamental flaw is substantially the same as that described by'

,' ' ' * u * the Federal Emergency Management Agency's definition of a deficiency in an- ' , t, ..,,

,, 2 '. ''a, ,3, 5 y - 3 *,'c emergency plan.t-

., 7.;, , ,..
_

'

, ' , '
'.g'

,' .i EMERGENCY PLANS: BACKUP ROUTE ALERTING'*

*
Appendix 3,1 B, of NUREG-0654 does not require that backup route alening'-.

,' be completed within 45 minutes.. .. ., . . , .,. .
,
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INITIAL DECISION-

(Emergency Plan Exercise)
,

'

.':."1
,

~

d=
,.. . .

,
' L INTRODUCTION '

:. .
. ., .

. '* ,..

.
' - - A. Procedural History,

.
- ,

. . . .. > . .'

This Decision addresses the question whether the February 13.1986 Exercise. .... ,
.

of the offsite emergency plan for the Shoreham Nuclear Power Station revealed, .-
- '' ' ' * q

' ."
, , ' ,

. ' S ', , | any fundamental flaws in that Plan. Earlier, we issued a Part:a! Initial Decision.

.

- .j LBP 87 32,26 NRC 479 (1987). in which we concluded that the February 13..,
-

Exercise did not comply with the requirements of 10 C.F.R. Part 50. Appendix'. . . ,, ,

.'f , E, jlV.F.1.8 The history of this proceeding is recited in that decision and need
' '

'

, not be repeated here.- *
,

" , ,' '~

t In this Decision, we determine the extent to which the Exercise demonstrated.s' ' ~
* ' '' '

futurnental flaws. As a preliminary matter, we decide the question of the stand-
i

,

". ard to be employed in making this determination. We also address Intervenors'.. . . ,

1
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9.<N |.fa f,r.je.' f ,' W ii' k , $ .,O'$$$ ; legal arguments concerning whether the results of the Excrcise may be used to

MQ'O'Jf'g.if.f.Q.W:(*en.3/2,'"J
4)if support licenalng of the plant for commercial operauons.

..i. .'( T i"

MYIN'.N,%|b./ds'$A.i'C;e3 Q.?r f-
.jy

? @ $
The parues to this proceeding are the Applicant, Long Islard Lighting

Company (LILCO); the Intervenors, Suffolk County, New York State, and the. .

:.C .ji'f". D,a.'t : y.w. W. >jjgg'iW.y@'jM ' lown of Southampton (the last did not participate in the hearing); and the
'. ;'i NRC Staff. We noted in LBP 87 32 that this proceeding marks the 6rst time

'

. { ry f. ' ',li; Q .d.y.ib that a pour reactor operstmg license applicant has, because of state and local

q$;7 ;cy,'ly1 f,_ 5 M F , . , y , d '. f*:r y*opposition, taken on the responsibility for offsite emergency planning. LILCO

.
. , ,

b.,-

" 9 n L '. : has established a separate organization to carry out these functions wh'ch is...

s. . = , . . . -.''@7- . .j ; known as the Local Emergency Response Organization (LERO). LERO is staffed,- (- . '''3 J.* . by LILCO employees and contractors.. . -
.,

| i' In this Initial Decision, we conclude that this records reveals certain fun-., t . . . . .
~

'- *

damental Saws which, while they remain uncorrected, bar the issuance of a- , . .

7. .' ; . ; f . ,7 ", g ,. ., ; * :.. ,

full-power, full term operating license for the Shoreham Nuclear Power Sta-*) ,i tion. Although we foued Saws related to the prompt dispatch of'ITaf6c Guides' y 7 '' ., :* j / '.*1 [ '.'- s .|. Q 3
,,

' ,

2-

and training, the great bulk of these Raws relate to communications. Breakdowns
. ;

- 4f.) . , f '." ". #y in communicauons occurred within LERO as well as between LERO/LILCO on
-

u.

, t '.
. , ,y .'@])

,

|. '
' ' ,

'

i ': the one hand and the public and media on the other. Errors occurred not only*
-

-

with respect to procedures, but also with respect to the substance of the in..

'
-

*
_ +., y formation transmitted. Confusing and condicting information was furnished to,

i. ,,? the public, and erroneous information to the media, it is clear that much needs
- ,

,
*

, . j to be accomplished if these problems are to be overcome.
'

. All of the proposed 6ndings of fact and conclusions of law submined by' '

the parties have been considered in formulating this Decision. Those not
'

.

'.
incorporated directly or inferentially in this Decision are rejected as unsupported,

*,

' ,

; .1 in fact or law or as unnecessary to the rendenng of this Decision.,
,, -

- 4 .' While FEMA did not render an overall 6ading regarding the February 13,, .

,' ;- . y,, ,, [ 1986 Exercise, we must nevertheless accord presumptive validity to FEMA's
..

,

',m. s ^ .- .. : C factual 6ndings contained in its Post. Exercise Assessment and testimony. This' ' .

(. '' 7 , ''G presumption is rebuttable and disappears in the face of a challenge. See 10
' "

. .,
'

.'( . ,- - s" N C.F.R. I50.47(a)(2); Metropohtaa Edi. son Co. (Three Mile Island Nuclear.. ; s..
'

,/, '

', , . . . , , f' .. ,.: j 14 NRC 1211,1460-66 (1981); Caro #as Powr & Light Co. (Shearon Harris

6' .5 Stauon, Unit 1), ALAB 698,16 NRC 1290,1298 (1982), d's LBP.8159,..

f' 7**

, ' , . ,,. - < '. J,~ + O. .: 4| Nuclear Power Plant), LBP 86 il,23 NRC 294,365 (1986). In this connection,
,

. .' *
N ..-

" ~'

we wish to comment on the testimony pis.s.ed by the FEMA witnesses,.
,

[, . -

' s y '( . Thomas E. Baldwin, Joseph H. Keller, and Roger Kowieski. We found these
N.,-

.
. . . .

. . , , . witnesses to be highly competent in the 6 eld of emergency preparedness. They
. . .

.
,.

en .g .
^

g 4 4 9, -~,,

' ,' . 2' '

'

Ties remad was enabhshed in beennes that bogen en hissen 10.1987, and emaansed e=er the emme et4 masahs.' ' ~ *
. . '. ,'*
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; p

.
.'-

) .

, r.
> ;. .. , > ...

.. . .:~5 6 y e.ps::
'

.N, ;e ; , . --
.

r., r .. $. e.. : d had extensive knowledge of the plan ar.d the exercise results, and their testimony
..

'. '"

[,',' /; ,,'*1.'[$.'@.g ,' [@0,N'IS$ H{
,.

.

was fonhright and impanial. We found their testimony to be most valuable in'

the preparation of this Decision.

T.c p. p,s ., - ?,;.. f. y /. ;, y, . . <.L e q.&) w' y 7. .,a"
,;. v.,a. . . . . . ,.

,

z. y '. .. . . , . ?a , .. .,,.

~

y , p J.,V.i
7.:.' $''j,~.E+. I 7/; ' , A. B. Intervenors' Legal Argument Based on the Absence of a FEMAz. ,

,

. f. . - @ ?; , Findl.sg- ,

n-
'

, . ,
s. .

7 ,s a g . | 4: .s % 11.M In Contention EX 19, Intervenors make two arguments: first, that under
,

. , . , e. m.
~. c.. , y. \': NRC's regulations, it is necessary for NRC to base its finding as to reasonable1,

~
l { t S. assurance on FEMA's finding, so that the absence of a EMA Snding precludes-

,
' i '- an NRC finding; and second, that had it not been for FEMA's advance-

, . ' ' 5 , ,, * ' , i determination that it could not issue a finding in light of the absence of state and
.

',( ., ' local government panicipation in the Exercise, it would have issued a negative* .*- ,. y ... . . . .

finding. Intervenors' Proposed Findings at 18 29.* *
|:

-
, ,c .'

(
, . . .

, .. g ).i 1. In its September 11, 1987 brief on this contention, Staff urges that Inter.
'

.:*'. ,' ,; c; ;| .m.y],.
.

1 venors' first argument coincides with the Board's view of the issue raised asw

,. f .','.: Ay' expressed in the October 3,1986 Prehearing Conference Order. Staff goes on' .[
' '

,

, fp to argue that Intervenors' position should be rejected. We agree with Staff that.
,

W.V,. ~ ?'

?. V4' Contention EX 19 was admitted to consider whether FEMA's inability to make' ' '

: <(.:y, JUc a favorable finding would preclude a finding by NRC. Because we have found.

?- fl'i fundamental Saws in the Plan which preclude a positive reasonable assurance- * ' -
. :.4' ' ' - 6nding so long as they exist, Intervenors' first argument is moot insofar as this. ;,

.L . ,. . il Initial Decision is concerned. Consequently we do not decide it. We note that
,.

q Intervenors' second argument is essentially correct. EMA's witnesses testi6ed
~''

-
.

.
- 6% E.; that were a finding to be made, it would be negative.'TY,8645-46,8650-52. How.

'

,

ever, our finding that fundamental flaws exist also moots that argument.'

, .
,

. . .

~~ . , .. . . .

, ,.
' '? . , *. C. Dennition of "Fundamental Flaw"

.
,-

- ,. . ~ ' * In CLI 8611,23 NRC $77 (1986), the Commission directed that this phase'

, . - .-

of the Shoreham litigation be confined to contentions that satisfy the require.
' *

2 .i, ,

1 ; ments of 10 C.F.R. 5 2.714 and which, if substantiated, would demonstrate a-
. -

.

i fundamental flaw in LILCO's emergency plan. The Commission based its di-*
e ,,

' - rection on the proposition that:'" ."
- 4

s -

# '" * '
io)rder (iu] regulaticms and proaice, Staff review d exercue resuhs is consistent with, * _
the prediaive nature of energency planning, and is rearicted to determining if the etardse' *,

,
<
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.
-
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- . s
,
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.

. .

sr. .F,.e .. . -
.. ...

c,+ 3. M . q ,, T...' *,.yr ,f; e '
g,,

, 4..'.',*;.

g,,v, r e : f .;,. / JA rewaled any deAciencia whis preclude i nading d ruemabne usurance ihai protectin
r

,s, . c ;( *n s:.;.1 . meuurn can and =al be uken, i.e., f=damental aaws in iba plan.
4 O,

-

,

t ,~i:; g. r . p .7. ra..w . .,sa . . . r.<
Q. . cF4'c.' V

.. . ,.

p .%.-7.pga.A 4 n. $,efy$gQ,M.~'M , /d, at 581.8
.

d .' . ;
.d 7.g,w.v.; 4

%,1 G ic $ ,*,, ;*; .f.'i:' M |,..l.yj' W MW, % @ ,''4' %' $. Intervenors urge that we follow this deanition of fundarnental Saw, noting'

that it is close to that which they urged at the close of the heatmg.* Leuervenors'
..!:Y'.f..''Q.'M Proposed Findings at 7 8. Moreover, as Intervenors point out, the Commiulon's
*

*
'

.b ,cp' M/ |, . ,[ , '', .cj, ,; % .;: 4
and observed inadequacies that would cause a 6nding that offsite emergency

*1~.. ,, . b b* deanition closely parallels FEMA's deanition of dc6ciencies: "demoristrated.. 4 ,
.

.
.,*

, ', d' . . ' 'L: 4, e '. -

prepar-dness was not adequate to provide reasonable assurance that appropri.te
**

?( s' . u. .; A ,'
' ,

protective measures can be taken to protect the health and safety of the public
-

'

.~'{ . . living in the vicinity . . . ."t ' . , s. ..- ''
., ,

. . [ .. : . , ,*
, -

., LILCO takes the position that:. - .
. . .

.s
- ,. ,.~

, _ ,'f[. , .* ~ * - .t G 1, - ' '

!') A fedamenul daw is a pervasive, spiemic, concepual Saw in a plan that, because it
. .[,

. ,

'
- * ; f 3 substantially affects public heahh and safety, would prems issuance d a licerise if left.. .

%.' * ,

V - ; ' , , **i untasmied. A fadamental asw is nce readay cmectable by equipnes or training or single,
*

, , .

- , ?J .' . - : ,' N' . d
* ~

nraisheforward plan changes, but mquires more basic changes to a plan because it is a
,

7, v. N ..- * '

.; f- - 9 defect in ihe way an emersency plan is conceiwd.
,-

*
. ., .,, .,

,

.
-

-3 LILCO's Proposed Findings at 8,, ,. ,. ,
,

LILCO urges that we apply a three part test in determining whether am,
'

. fundamental Saw has been established:
, ... . 4

'
'

'

First, . . . the alleged flaw men be 'fadamersal" ' lie heart of an emergency I an isd'.*- *

the peramen of the public heahh and safety. '!herefore, the threshold test is this: If the
,

.I,
,

esercise had been a rul emersecy, would the auesed '8aw" have substars.aDy affected the
,

-

haakh and safety of the public?
s ..

. '

*
j Secamd, the problem rnust be systemic or pervasive, ;aihet than merely one or more

-

,

,' '

isolated md essersia!!y independent problems. Intervenors must have shown that an essential, , , _ , , . .-
*

' e v. '.
' ,' . .,

-

canpanet d the Plan is Rawed concepuaDy, "minor w ad be problems occurnns on the
,, . ..

'

ij.

esercise day" are not fedamersal Raws in an emergency pla Carchna romer sad I.igAt
- ,

. *; ** ' ' ** - *
,

Co. (Shearon llarns Nuclear Power Ptani), l.BP.85-49,22 NRC $99 (1985); LBP.8611, 23,
'J', : - - - 5

NRC 294 (1986). Problems *mhich ordy reSecs LFe actual staie d emergency preparches:
, . , .

.
. ,

*/ , ,,.'; on a pertacular day in question" are not fundamental Saws. Union of Concerned .Scienritts
* - '- *

*- '
,

*
..

- t'- ,;
v. NRC,735 F :41437 (D.C. Cit,1984), cert. denied, 469 U.S.1132 (19s5).

'
-,-,: y .. -

i * -' s
,- i

' . * *

. , e '..., ., ,

,- . .
,

, , ' 4 3
-

Pnm to the ccenuaman denman, e tacensen Board had appted the fundamanist se. mandard is the adsmann''
-

. .
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.. 2' In the last element of lu test, LILCO appears to make a distinction between
'

. . .:; .W ;> L'Jy$r, q?; . )
',_%

j,J[' ]G| , .j '

ordinary fundamental flaws and bad fundamental 6aws. This distinction is'- -
~ E,*

T

>
,

. 4 , T' , , based on LILCO's perception that a FEMA de6ciency describes "a presenti
,

% 43 f . A condition that is 'not adequate' to provide reasonable a.tsurance, but that does
*

.,.

.' .'< ~ j GJJ . ';;> not necessarily require a far. reaching change to a plan to remedy" while a
b ! bi * P. fundamental Gaw precludes a Snding of reasonable assurance and thus requires

"
. , , - y.

.

,"-}*i,. g '., J''.W basic plan changes.14. at 10..

,

; 2.x w < 1; *' M While there is indeed a difference between the NRC de6nition of a funda-
-

c.;
.i t/T. :?'..O mental Saw and the PEMA de&nition of a dc6ciency, we believe that LILCO

f ' i...s,;f.t' Q. $ f 7 9..j
*4 .

. -

. ' ' .1 ' f a.Y: misperceives that difference. The former de6aition speaks of a condition that
. Q J, ,.' f M f.9,s "precludes" a 6nding of reasonable assurance, while the latter speaks of a con--

;' ,,

. R *t .> O. . ' J S.,'t dition that "would cause" a anding that there is not reasonable assurance. Thus,'
s .-

: &W..Y . 5 e / I while the NRC de&nition contemplates a situation in which a inding cannot
.

'

.

.cy.i .' t t , L.?,14 be made, the FEMA de6nition contemplates a situation that requires a negativen
''k & -| 1 anding. Consequendy, it appears that the situadon described by a FEMA de.

'

.

, . < . . .., p,, Sciency is more serious than that described by an NRC fundamental Aaw. We
.

r. see no basis for LILCO's position.'" ';. . e -

, . 'li y. ", ,') Be that as it may, we can and no basis on wtuch to draw any meaningful ;
'

.

,- distinction between a fundamental 6aw and a de6clency. Both de6nitions i
''*

,

''g
describe conditions in which there is a lack of seasonsible assurance that the I* #

;
, ,

; . . , .

public can be protected. That is a situ ibn that the Commission is chartered )
'

.

.-4, . .
, , ~ ,

; %~ , , . #
~' *

to prevent. A heanng that is designed to discover any such conditions is' a.,

,f fully consistent with the predictive nature of emergency planning. It is of no' '.J 7,
** - *

.

. ' '.. ,

consequence whether the condition is correciable only through substantial and' . -y ,. .
, C, . . y far. reaching changes to the plan. These considerations only affect the amount

~
'

; . .
-

,,

,
,%. ' , . of effort required to eliminate the condition.'x+ -

.

''' '. -
- ' *- We agree with the Srst element of LILCO's test. Indeed, it does little more- .-.

than restate the definition of a fundamental Asw found in CLI.8611. supra. We-
. -

,,,, * *- also agree with the second clernent to the extent that it stands for the proposition
,

- - - ' - that the failure demonstrated by the exercise must be pe vasive as opposed to
,.

a minor or ad hoc problem, la this connection, we and Staff's discussion at
pages 5 to 7 of its proposed 6ndings instructiYe. There, Staff points out that-

, , '. ,

i _ the demonstration in an exercise of a pervasive failure to carry out a portion of. , .

'

',
'

the emergency plan migid preclude a 6nding of reasonable assurance, whereas,

an isolated failure would not. This view appears to coincide with FEMA's.
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t Pi. de6nition of a deficiency in that the latter speaks of"demonstrated and observed i

,
'

~,

/J $ c. 6 : r ; e:;M inadequacies" that would cause a negative 6nding. Thus, while it might bc

M) k;';M' M '$ M i';M f(d.f3 iN c'.h, .M.D;Di36/M argued that an isolated failure of communications in an exercise demonstrates a ;
,

D. failure to comply with the planning standard set out in 10 C.F.R. I 50.47(b)(6),. <

'Mb$'.YAd'N',, "Vad.'s it would not give rise to the 6nding of a fundamental flaw. But where, as we

4@.M T',QQ?@@.';lN'y(|: )
.

have found here, that failure is not isolated but pervades LERO's performance

''; 4 .T.W dd.f.c 74, jf;,,. !:S ' .< 4 in the Exercise, a fundamental 6aw is demonstrated.8f" .

)
%. , .W.O!. "f.. . +

,, . ?.a. .. @ ;' Y . 'm, v y.. ^.x [ *i. :?. ; t.y.w.': . *< : :. t, w. g
4
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f . . . . #n -0 , J. ' . Q,4,i7ipe'm/ H. THE CONTENTIONS
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<

,
,

.

3 w.m , .e;,

.g . -4

. yf+ l, ~Q ' c j . 7,. | -*~ u A. Public Notl6 cation
.'

.
.. .; . . e< . ,

'

-

y *.
..

C.y,./,~.r4 Contention EL34 alleges that the Exercise revealed a fundamental 6aw in I
"

,.

. ' ; ' "* ' a. ir, ,, . .. ;.

. . .-

i

g. ' ' 7.y . r ~.7. ' p * . .; q.' the LILCO Plan in that LERO was incapable of providing prompt noti 6 cation to, . ,

, , . . the public in the event of siren failure, as required by 10 C.F.R. I 50.47(b)(5),10

. , f] 'V , ;M.J.p fl.'.'', '.",' , C.F.R. Part 50, Appendix E, (IV.D, and NUREO-0654,111.E and Appendix 3'v' ,

if i . i * . thereto. Intervenors maintain that these provisions require that a backup system
'

* [; f :.3 Q,rM M f .1
'

' -"'
; be in place which is capable of notifying the residents of a failed sinn area, ''}.F .J . e - j C. ( . .?

,

within 45 minutes.
,

.
; {'

-

..M . ' . C Under the LILCO Plan, Route Alert Drivers are relied upon to notify the
,

f. *.Q h '' q 7 .' ? Y,' -
v '

:! hearing impaired and to provide backup to the LILCO stren system. OPIP 3.3.4;l
' ''

i e'
' ; :, . i LILCO EL34 Testimony, ff. Tr.1327, at 6; n.1361-62 (Daverio). Upon

'
..

*

, ; ?. ,' - ; learning of any stren malfunction from among any one or more of LILCO's '.

,

. d". , ', .'
' ' ] eighty.nine 6xed sirens, these Route Alert Drivers are dispatched to drive- .

."'

3 through the areas surrounding the failed sirens broadcasting a message to the., .
, ,

.,f
' '

public through loudspeakers. See Plan at 3.3 4; OPIP 3.3.4; Suffolk EX.34.. , , ,

!, , ,., . ;,.' 1 Testimony, (f. W.1495, at 5.'- '

..
'

%. . ' , j During the Exercise, FEMA observed LERO's response to message indicating-;- ,
,

"
, ,

',L ' , ' , b *

,..
a failed siren in each of the three Staging Areas. The results were as follows:*. , . :"1 l
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, ,, *; r;4. gr yj 3 :. . . ." # ,, e.N. :.W 'I; . s FEMA concluded that these tirnes wete excessive and assigned an ARFl ' FEMA
,,. f/ i

s *02, C
. , * h ;%.v.jd f. s 'f: n., .e ;3 Enh. 5 at 14142. ;,

.

,$*% U Q. LILCO moved to strike Suffolk's testimony on this contention on the ground
i..*'ff.Ol@,%qd?i?,2$3f.j! 1

.4 ' .c *|ry . % .y',. .'9:Q. ?*Q).%
that the tesumony was barred by res judicata' LIlf0 based its position on

j' the proposition that the question whether backup rahkut was required to
,, Q;h.y '.Q j. ;g tv . .'O:'f.1

!

. . .Z be completed in 45 minutes had been decided in this proceeding in LBP-g
Q pc? .% /, . q '.S e. , ,r ; g j 8512, the Partial Initial Decision on Emergency P!anning (PID). Speci6cally,

. . d W . h i j < , ' C . % .] LILCO relied on language in the PID,21 NRC at 758 59, that looked with '
*

. t;.~ ,f .'";.3 . y' f . M. . , favor on the conclusion reached in Kaarar Gar & Electric Co. (Wolf Creek

' -

* :/ qW '. ,,, Q.1 Generating Station, Unit 1), LBP-84 26,20 NRC 53, 67 (1984), that there wasS ., ,
, n .g v ,y. C no requirement for backup no66 cation procedures. The PID concluded that if. -

,

. .,? ,.j-- -A 4 there was no requirement, then there could be no time limit. We denied LILCO's
'

'@, [ 3:/
.

,

?.. 9 *. mouon because the coctendon that had been decided in the P!D assened that* --
s . . . ,

~ * 1. f, ,';<) ; h .' . ( O,. 9 ," M
' ' , J3 backup nod 6 cation must be accomplished in 15 minutes. The holding of the PID. ' . '. . , . ' ' - -; r

g . ; '. 1h was that NUREG-0654 contained no such requirement. The statement relied on'
,

. .,

/- 7 '" ( $ C. ' . .,'.f M c.. . Vf .f Now we must decide whether Intervenors are correct that there is a require- i

.J h by LILCO is dicta. See 'IY. 1002, 478 500. i
'

;.v.~~ M ,. ! .q M / K ment that backup noti 6 cation take place within 45 minutes. Intervenors take the !

c!; ". . >;gf - y,$JFC position that LILCO was required to demonstrate that its route alerting personnel ;

,

*

' ' .y [. rr ,i'7) W pf F , %
,, .

.
had the capability of providing noti 6 cation, within 45 minutes afr r the simu- ;

., . ~%$ k ;.''|,4 "'D laled failure of LILCO's siren system, to any segments of the EPZ populadon !?
..Q , , c ? . .,|; -" ?p. ; that would not have been initially noti 6ed of an emergency at Shoreham See |

&
.

S* 'D ' ' 4 ,Q NUREG-0654,11LE and Appendix 3 thereto. They state that the language of..<- . -

, 7.; s. '; .i NUREO 0654 is clear and unambiguous: it requires that, within 45 minutes !.

,(~ of initial siren noti 6 cation, any segments of the EPZ population who may not !
' ' '|' .;y e ., .,,

'

have received noti 6 cation must be alened to the emergency. See NUREO-0654,: - c
' '* -

,

*

', ' a Appendix 3,1 B.2.c; see also TY.1505 (Michet).
',.[,?

.,

; " The provision of NUREG 0654 in question states:- '
,

,

. . . , ... ....
* ** * ,.: a, cruarinfar Anorumu |7, . ; '].. .

.,
s :. 's . .. ~, ..

' .7 5 d I. Wishin the plane esposure EPZ, the system shall petmde an alenas sisnal and ).*

, ,-
-

,

#;) noaancatica by ocenmercial beendcast (e.g.. ERS) plus special sysisms such as j4 * ..- e

,- t ft % Fj NOAA radic6 A system whidi especas the recipiesa to turn ca a radio receiver
*

-

i

'/ ]
'
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g. a) Capabaisy for prendes bcah an alet aipal and en informanianal or inaruc.
,', Q/.,' y tional message a the popdaum an en ane wide basis throdsW ihe 10 mae

g i' .R' 's* If ;Al EFZ, wisin 15 mannes

,|jjM@@, c.r;|4,* r, ,,,j*@<Q ('{f.ij *i aq . pN .Y. rt
.M*i.,*micf ,

b) he initial non8cetica symam wal assure duecs cowrage cl oseraiaDy 100%
,,

N s'

V.'(;,3. % 4
.

-M * ~ Q. I*C/f.? *. Q 7:c;n.*f+ r, j' * %. 2
*

-

; J N. . -4]s .'' , , . - ) ,c-
of the populaum wikin 5 maes d the sine.r -

.*w*-
,

- *
,

,; c) Special arrangemeses will be =4 to assure 100% cowage within 45 mismaas? . ,w ;- ,

...'Q. g ^ 7 ,. ] . ,; . |r.; V ff* d of the populeuca do may na haw recoind the Waial am6cauan within
,

.
.

'
.

4 ,f,?4,* '" . 'jff.' '. .". ,' .% y a . * '; ' the essire 3 ume esposure EFZ.4/
. ;, e..

, g >u +.,t 'L'* ,

. . . b led of 4 SpeCi0e desip M*)w for a speci60d perced d the Melon
* / y ,

i. - 1 ~ $ *? beween 5 and 10 maes did mun recein the pranpa signal within 15 m;nuses, . , ' 3. - 6 ,. .

j# , ' ,, .; '? *
. . . , ..e. . , , , , , is to aDow Retibaity in symern design. Designers should do socpmg studes at.

- differums perces coverages to aDow detarminatim d whether an effeain increase
,f'['., f, ' '' % . ',

'

** .i' in capaouity per unit of com can be adiewd what sdB meetag the objecthe d
/* ).'' . . - ," ,' loom 2.a. above.

"

-

. . ' ^ , ~ ' ,Y.y ,d , ,v
s ,

u |in.. .;
" ''

( , q ,. p ,.,'. ..- p 'rM ', .,7 Intervenors maintain that up until the time of the Shortham Exercise, it had.' .

a

u: .. % been IT.MA Region II's position that, based upon the above language, backup, . ,. ,
,

'y 'o.... route alerting was required to be performed within 45 minutes. Tr. 8005
-

'- g
9'' ?. E 06, 8713 (Kowieski). Because none of the Route Alert Drivers observed byi,.

"J f . '. FEMA completed his route. alerting task within the 45. minute period, FEMA
( Q h. .

- *
**

, , '.:. found that Objective Field 5 was only partially met. and initially idenu6ed the
*

, , ,

y; . ? '. performance observed as an ARCA.' See FEMA Exh. I at 57, 64, and 74;.' - '
,

* . R. ,' ;,' . c 4. ; TY. 8000 (Baldwin). See also Suffolk EX.34 Testimony, ff. TY.1495, at 7..
.

^' '

Intervenors maintain that, subsequent to the Exercise, FEMA Region 11 was. ., ,
,

Instructed by FEMA's Washington Headquarters that the failure of 1.II.CO's. . . ,.. . . .

'' ~ '

Route Alert Drivers to complete their assigned routes within 45 minutes could.
.

, ,

; , 33 '| not be identiSed as an ARCA; rather, only an ARFI was permitted. See Suffolk
-,

. ,
' , ,

, '- ; ' N , . L ; ,. . . , . '.; Exh.104; FEMA Exh. 5 at 142 43; Suffolk EX.34 Testimony, ff. TY.1495, at
' '

,

. j; < ' .f , , , ' , - . v.
V,' . 7; LILCO EX.34 Testimony, fr. TY.1327, at 8 9. Intervenors believe that this..

'. .' JJ *

"instruction" was made speci6cally with respect to FEMA's evaluation of the, .
,. ,

,: ,*'.',J, . . , Shoreham Exercise and despite the fact that in other exercises in New York State,
',.e

. J .y*
. . . / . ..

~' -

. 3 ; backup route alerting in excess of 45 minutes had been identt6ed as a serious
.

,

',-"' . , . ' ;r. -
**

problem. '! hey cite Suffolk Exh.105 at 5; Suffolk Exh. 65 at 62 63,67 (backup,
,, ,, ,

'

' t '. route alerting for Indian Point should be completed within 45 minutes of initial.. -

,

' c .' .
'

siren noti 6 cation). They also cite Tr. 1520 21 (Roberts); TY. 8010 (Kowieski);.
,,

' ' , ," Tr. 8013, 8604 05 (Keller); Suffolk EX.34 Testimony, ff. Tr.1495, at 7 8. They
' - -

- -

'~ *

i ,- maintain that. but for the "instruction' from Headquarters, Region !! would
~ '

,s ,

.' 5
~

,
'

- .
. . . ,.

,; h ,' . ~ ' Q;' . . . 7 g', ' ' if - ' ' 8*

Pt.MA ass.ps A at*aa er Areas Rapanns Cerecese Acum,is *denmarsa.ed and eenerved indequamas cf
-

* * '* * ' ' ^

m" which, ahhaugh they regare sonectma do not, by iherreehm, adveenly umpcs puhhe hashh andi. r- -
enfery. FTMA EAA I as s.'

-
.
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y'Q . ' , J. ..o -_. ,, .
,

. ,,

i.. - ,
* ,. 1,., ,

1- ,

, , *.!

;. .

. , . * .
, i .' '

a.fy'.|;;; $ not have taken a contrary position in the final Post Exercise Assessment, citing*i c. ' c.gr 'y .., ,
,.

s . .: i . Y /.A TY 8019 (Kowieski).;c ,'; f . 7 .
,,= ..b 4 NT.. Staff takes the position that:t'^,c. -

, .

;.,. . . .
a .4

3 :.^? ,, ; , , ,.
,,~,.$ . . -(

. ,

9' .w. 6.
.

, M . ,, . , ' . , * , U. d; Y ~,t."- ,a) No produsim of a reasonable assurance nn.iung could be based m the amcurt of time taken,

'. I
1 / . .' * c' e '; &nns an esercise to cmplete badup route alening. Sse FEMA Eth. I at 8; FEMA Eth. 5

, , , , '
- .s. ., n '|p, - at 142 43; Tr. soo445 (Baldwin. Kowieski). Such badup alerung, oktle required to be in l

,
'* *

. '' . e *j place, is essentiaDy discretics ary as to the time in which 'a need tw cmpleted. See id. A.; .f y . ,i

, . , , , , . , - , ' ' ~ C - furhiamental flaw in the plan, therefore. cannce be based on eacessiw route alert dnver time,'

,

,

' , .
,

'

, .-4. -
,

: 9 -| Staff Proposed Findings at 87. ), '.*
'

'
' - -'

s.

l LILCO argues that licensing boards have consistently held that NRC regula-' ,' e( ' ' i4
i .

tions and guidelines do not require any bxkup notification system. It relies on* 'gG .. s: -. . ' * . c; ^ a 2T *; the P!D,21 NRC at 759 ("If no such [bxkup) procedures are needed, afortiori, l-

", 7; no standard Ume limit need be met."), and Wolf Creek, supra. It urges that,'

,
- .s,

J..', ic-v . j because NRC reguladons and NUREO guidelines do not require any backup to. .
,

. l the promp noti 6 cation system,2' the 15 minute and 45 minute time limits for

[''T 3Ji
'

. . ,
., i . .f .g,

- public noti 6 cation, set out in 10 C.F.R. I 50.47,10 C.F.R. Part 50, Appendix E,f ,

[d '
,

.[,.'.j M and NUREO-0654/ FEMA REP 1, do not apply to the discretionary bxkup route
,

-

,,

J ', R Al alerting provided under the LILCO Plan. It cites: LILCO EX 34 Testimony,*
. 1 ,

. . . ,;*<9 4 * .O ff. Tr.1327, at 4-6; Tr. 8004 05,8008 (Kowieski); Tr. 8004 (Baldwin). It urgesc
, . .,

'

', f., [- J that the FEMA "instruction" to Region it and the subsequent guidance embod-'
.

, ,

d led in FEMA Guidance Memorandum AN 1 (OM AN 1), are fully consistent' '
,,,

m with this position.-
,

, ' . - ~
,

; We do not agree with Intervenors that NUREG-0654 requires that bxkup'

alerting be accomplished within 45 minutes. Rather, we believe a more reason-
'

4s,

- able interpretation to be that initial notification of residents in certain hard to-.

reach areas of the EPZ which are more than 5 miles from the plant must be*
', : t

-.
.

.' { accomplished within 45 minutes. This is the position adoped in OM AN 1.'

, * _
Requiring the same speed for backup route alerting would not make regula-*

- -
, -

.' ' ' ,' ' ' '

tory sense. Under the interpretation urged by Intervenors, a licensee would be.
,

' ' ;. required ;o provide a discretionary bxkup noufication system that essentially- , ,

,- -(, ; meets the criteria of the mandatory primary system that has failed. Tr. 1413 14
* *

.' a j. (Daverio).
'

,, j OM AN 1 "elaborate (s] upon the accepted FEMA interpretation and appli-#-

cation of alert and notification system design objectives"in NUREO-0654 and.

"; discusses backup route alerting. FEMA Exh 4. Attxh.11, I 5. It is consistent
. . . . ,

l''' with this interpretation. It states that there is "no hard and fast time requirement'
. .

,

for completing the backup route alerting process." Id. ar I 5..

.

s
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4 -4 .f . .
.

,

.?A vf. 11 9 We and that there is no requirement that backup route alerting be completed..

N 5.N 6 within 45 minutes; consequently we decide Contention EX.34 in LILCO's favor,
;.q ' ,p m..t., N $. s.. %v.; ; A n %. w- < ?-fan mun. . .

. a p.re.g.,. . W d , N i ,.-. k ? *."N.bk,.NY B. Evecuatloa of the EPZ
*

4 :

' N..'. ',i'7.,p . . ' @w ,, M, .W, !.Q.'
',Q.y ;,e. Q *Q, 2. Renoml of Roadway impedimenas

*...t 3, .e

]'t-Q ;f %, b.*C .' .h~W.. 'O.
''g

;....: Contendon EX.41 alleges that the Exercise revealed a fundamental 6aw in
C. ; . p.f; x . .*| the LILCO Plan in that LERO failed to demonstrate an ability to remove impedi.

'r ,,,(.' W 4 .';R ',.fj'g,i A ments, in the form of traf6c accidents, from roadways until long after evacuation

* ? . '. q ,., , p ' y *' $ , * ;-. ! " _ .' ' had begun, it alleges, further, that the Exercise demonstrated that the LERO..
, ,

'[/ ' , M.,;g -~!T4 C ;.
1 players were incapable of responding to and removing such impedimenu. The*

*i ", p* . ; ' ' U . ~j - 2..-
. :

. contenuon also alleges that the addidon of a traf6c engineer in the EOC will
.. ~ ,

1 ; ,. j . ,i o , y , , , , ' /, N, .' '
not eliminale the problems revealed by the Exercise. Finally, Suffolk conterWs.

v'*; ,. +q j 7.. that FEMA introduced an insufScient number of accidenu into the February 13
,N Exercise.

.' C J ,, * :( - . , , . . . * , 'c , . _ in order to understand these allegadons, it is necessary to have an appreciation.

J. . ', f '
';,7 * , ' J, , .

.-

(.,. ~ -y .
,

...| '; Coordmator, who reports to the Manager of Local Response, direcu actions

c. J. ! of the scheme of operadons laid out in the Plan. Under the Plan, the Evacuadon..
,

' '

.

,
. ': in the areas of traf6c control, transportation, and evacuadon from the EOC in9;. '

i A",(y-
.

;;.y , ,', n ,, . . .. ; Brentwood. The Evacuadon Coordinator is responsible for seeing that suf6cient,
~ '

' , j j,,.Y , [?.JM -
'c . .- resources exist to carry out this responsibility. OPIP 2.1.1,3.6.3.

. 4 },'<, , ', The 'IYaf6c Control Coordinator, also located at the EOC, reports to the Evac.,,

.",,'q. Y jj ;. ,: undon Coordmator. The Traf6c Control Coordinator's responsibilities include
- -

' ;," ' {';, .,''3
, establishing and maintaining TYaf6c Control Posts, coordinating the road logis..

*

tics aspecu of a public evacuation, overseeing evacuation routes, and overseeing| . , , .f . .. , , -,

. .. '' / 4 ' ~,' traf6c 6ow consideradons. Speci6cally, the TYaf6c Control Coordinator must
-

.

'

ensure that suf6cknt manpower and material exist to perform these functions. -.. 3,
[ .].c ,..* . , " . . '.6g. , 7,' .

.
, , ,,

.; rapidly. In order to implement these activities, the Traf6c Control Coordinator
*

..;,<:
t,.

' 4.c . ,s. D 4 .- supervises and direcu the TYaf6c Control Point Coordinator, the Road Logistics
4 -

''-
<

.. . *..

.c ' _ - , . Coordmator, and the Evacuation Route Coordmator. The Traf6c Control Coor.,.',:, .. .' ( ' dinator is required to make status reporu to the Evacuauon Coordinator. See
,,

* , , ' , ..e N
.' * *-

.

. ' ' ' . ..;.- ;. ., LILCO Plan at 2.1-4; OPIP 2.1.1,3.6.3.,.
,

' . . ' 's '.R t
.

' ' The Traf6c Control Point Coordinator is stauoned at the EOC and is re.. ..

M ' | '' , i . I' [. ~~ ' sponsible for coordinatmg the 6 eld activities of Traf6c Ouides, whose function
.

is to facilitate the 6ow of evacuating traf6c through intersections. He is alsoo-. .

'. responsible for distributing directions to, and receiving information from, the
' '-

,1 <
' -

- ' ', ',
'

Traf6c Ouldes. This includes receipt of information about road blockages and
'

., ,s

unexpected traf6c 60w. The Traf6c Control Point Coordmator is to make status
-

.
*

- I -

reports regarding these data to the Traf6c Control Coordinator. See OPIP 2.1.1,, . .

*

; 3.6.3, Attach. I (at 2 of 2),.. .s - m s.,t . . , . ,.
s. . .

. _ . , ..,
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. ,Q ' (. ,.. b ~ '*'
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's.,= . *'f'

,. ; , , ' t . . '; l'A i T -1. ; The LILCO Plan relies on scH;alled "Road Crews" to remove accidents and
f, .i

*
..

. .

g , '.'N gj, .: N' stalled vehicles from evacuation routes, furnish fuel to vehicles that have run. .- / ' , .
..1 . 4@.sWY.i|hd,4

'

.

out, and, in one instance, to convert a section of roadway to one.way now." The
Jr

.

T '[W M '.f;,V[. N F^G.hM*'h*.MRoad Logisdes Coordinator is responsible for coordmating the 6 eld activities
V, ,

.

.y ~. of Road Crews by receiving information from and issuing directions to Road
, 3 ..-0[f)7 W Crews. The Road Logistics Coordinator determines which Road Crew posts,.

" a ,; . ' . @f to activate based upon which EPZ zones have been ordered to evacuate, and
'

. . .. . ,. , .

2. '. .9 ,'i determines the Road Crews to be deployed. The Road Logistics Coordinator-

. . , ..
* * cv. ': reports to the Traf6c Control Coordinator and is required to keep the latter^

; b ,,[., f.' . ' . q '
-

.2

, ~ , .
. ; appnsed of conditions through status reports. Set OPIP 2.1.1,3.6.3.s

.

'.
1 ' 3 '- J The Evacuadon Route Coordinator also reports to the Traf6c Control Coordi-- -

.'
'% , . . . l nator. The Evacuauon Route Coordinator, also stationed at the EOC, is respon.f' ..

'E. J . ' !.,'j sible for coordinadng the 6 eld activities of the Evacuation Route Spotters. The
...'M

.
* z ? .. |. ...' '

1 '. . ;. ~ ,
latter travel the evacuation routes, make periodic repons of their condition, and-

make immediate reports of any problems. The Evacuation Route Coordinator is'

' . s ; %, {. a , e
.

. 12
.<

.

required to relay information on evacuauon traf6c now problems to the Road
. ,) g |'95. - Logisdes Coordinator and the Trafac Control Point Coordmator, as well as keep,i- , ' ' (?. ,

.7'..hv 'd 7'",b,,f',

,J the Traf6c Control Coordmator apprised of such problems through status re-
~ '

?.A;. c, , ports. In turn, the Traf6c Control Coordinator is to report such problems to the,
.

. ' , , , " Evacuation Coordinator. The Evacuation Route Coordmator is also responsible- ,...

+ y: f for keeping the Transportation Support Coordinator, who is responsible fce bus,
~, -

"

'' '' ...'-'s 'l operations, advised of problems. See FEMA Exh. I at 36 OP!P 2.1.1, 3.6.3,
'

.4 ,
* ' '

,' Attach. 3, | 3.. .:w;
' -

.
-

q., ,
- >

,- , ,
,. ;.,

.

t 1.a. Road Crew Performance. -

t.

,' ....; j Subcontention EX41 A correctly alleges that during the Exercise, and ac._ . ., ;' * '

' '' -
cording to the LILCO Plan, Road Crews were not noti 6ed cl the emergency or.

'c ''.J ' *
required to report until after the Site Area Emergency had been declared. See.

, ,

e- *~

OPIP 3.3.2, 3.3.3, 3.6.3. It alleges that although the Site Area Emergency was. - ,

,,,',
4

declared at 8:19, most Road Crews did not arrive at the staging areas until after-
. . ..,

, ,

.- - . . . , . 10'00 a.m., and goes on to allege specide numbers of Road Crew members- -
.,

'

-
. .4 , , '

'

responding at speci6c times, it alleges that, when the eva:uation was ordered,
'F 'O ,; only about 65% of LERO's Road Crews had been mobilized, in spite of the fa:t

'
,

b *

that the Exercise had been preannounced. Finally, Subcontention EX41 A al-
*

, .
-

leges that pursuant to LILCO's Plan, Road Crews were not dispatched frorn the-

; [. 'J * .y Staging Area until after the evacuadon had been ordered and dispatch was not.

completed at Riverhead until about 11:00, was not cornpleted at Port JeffersonS.
,

, - . -

u hhagh a oes aca maad duecuy b $e earustam, limarvenam' namummy im died on $s isa f.micsca.A
. . - 6 's J * ' i Jwvenes a readeep to ans. wor Sow. Tha nasurney is onwered a erweecoca er.h Ca,manuce EX 4DE. obdi
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;.. ,y ., s . . ..
,

..,/. 'J ' . :'.
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.

fgM.f:t 3>s
, .

.
)...';j ' : 8 - e ,. - ~ ;, ' -. !. ,- .

/$p. . .: . ''T ,$ .' i until about 12:40, and was not completed at Patchogue until about 11:28. Thus,

N.C p w e,'' ', f.' 'D C@?.4' 4 A,
.

e. :4 LERO personnel essential to the implementation of the evacuation according to

: g''&e 1. Q, . . ..';W M*,'p, .h * -
,

7j4> M 1 the LILCO Plan were not fully mobilized until after the evacuation was under
, .-r m 6 t a

;yce -

,|U .'.) . W3y.
g ;.s.,,'. h tv . ,s; .y.;. -

The LILCO Plan provides for the dispatch r.f a maximum of twelve Road
f- P1Q *

** ' , A ' n . .d..; h,, ,. .e; g[4 7'h' J8*g O [,JJ .E-M h.N, }. . '
.

. m ,3 .u s,ve.

- .! , 'h Crews assigned to remove roadway obstructions, to be stationed at different
..

1 i:e W t. W '*M,~ M locations throughout the EPZ. During the February 13 Exercise all twelve Road
" .

( ?,x; a .:.W.i 4 J,../g 4
w 's . f/,"'S Crews were dispatched. Revision 6 of the Plan (in effect on February 13,1986),

i.'; ./ ' , Q ; provided that the Traf6c Control Coordinator was initially to instruct the Road. . . . .
.,

'p y es'.3'j- ', - .' . Logistics Coordinator to implement Road Crew operation. After an order to,

. . c, y f ;. 4 '.' ,' evacuate, the Road Logistics Coordinator was to determine, in light of the. 4

c 1 s . ', ' . . ,,,.,.m..-
,

evacustion recommendation, which Road Crew posts should be staffed and
'

b * , ;3. ! ; , ' . . , ' > - then notify the lead Traffic Guides in the three staging areas of the staf6ng
, . - ; ; , h]s '- ;L _( *,y,[

J+:

- *

, ,

decision. The Lead Traf6c Guides then were to brief and dispatch the appropriate'

,

; . , *
f. ( - (

. f^ Road Crews. Upon arriving at their vehicles, Road Crews were required to check. , ,

c.. *C.- in on their radios with the Evacuation Support Communicator at the EOC and.' ; -

_

.,

,' .. L'~'. f 4 1 4 .: 6-
.

then to maintain periodic contact whh the Communicator following their arrival
. w.' " J. .T- j- at their posts. LILCO Testimony of Messrs. Lieberman, Weismantle, and Wilm

' *

; on Contention EX 41 (LILCO EX41 Testimony), ff. Tr. 272, at 5-6; see OPIP-~Wy
3 ; r

/ t ; ,, f [. . - : 3.6.3.
' 4 ' 'l

; 9 g.s : > ?f i
, j Pursuant to the Plan, LERO Road Crew members were noti 6ed of the Site. ',:*

,. p ..
j Area Emergency at the plant shortly after it was declared at approximately-*

, .

', y + , . c. ' J ? y {, f '* 8:19, More than 40 minutes later, at 9:00, only one Road Crew member
' , , ' . '%

''
had reported to the Riverhead Staging Area and none had reported to Port' <- -, ,

' * H Jefferson or Patchogue. Under the LILCO Plan, Riverhead is supposed to have* -

, , * , ,
,

3- ten Road Crew members, and Port Jefferson and Patchogue are supposed to have-

. ., .,.

.
**|, - ? founeen exh. Direct Testimony of Assistant Chief Inspector Richard C. Roberts,

*

#
w C:s % .. 7., ,i *| Inspector Richard Dormer, Inspector Philip McGuire, and Deputy inspector-

..

... ;;.>

...u ,t .y ,, Edwin J. Michel on Behalf of Suffolk County Regarding Contention EX 41.

.5 " . ., ', v'- y " .'' - Mobilization and Dispatch of Road Crews and Removal of Impediments
8 %. - from the Roadways During the February 13,1986 Shoreham Exercise (Suffolk

'*
..

3 ',
''

. V* ; . EX 41 Testimony), ff. Tr. IlM, at 19. By 9:40, an hour and 20 minutes after- -

. ., . s , * ' ' ' ' ' ,
'

(.,, z,,- noti 6 cation to report, only 6ve had reported to Riverhead none had reported to. ... ,

Port Jefferson. and only four had reported to Patchogue. Thus, when a General|4 7, i 3 . 3 .. ., . ( . , . . -
* ''

, , .J*s ,- Emergency was declared at 9:39, less than 25% of the Road Crew personnel. . .

, ,' (-
.

;- ', needed to implement LILCO's Plan had been mobilized. Id. at 20; LILCO EX-41
~

~

. ,

Testimony at 22. By 10:20, approximately 2 hours after a Site Area Emergencyi a.;, c . . s . ,' , 4 was declared, there were thirteen Road Crew members at Riverhead, nine at

*
, ,,,

'
- -

,

Port Jefferson, and thirteen at Patchogue." Id. Suffolk's witnesses believe that
'~~

,
, ,

' '

-f, _, ,
.'

.

g ._ .~'.(., . |g a ;. p'
*' '

"There a ne sap!anance a ihe reard as no dy there ears thruse Road Cree siamhere a t,he Ravedad
,

-

stagma Asea et 10 a) non Ravenbend a wyaad to have only im Rose Cree members.
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73Al in a real emergency, mobilization times would be even longer, because LERO |
,,,

> 1.f.
. N . g ;,,g, .,j'jf-j.. - personnel knew in advance that the Exercise would be carried out on February; - .

r;'T9. 6 13 and therefcre should have been prepared in advance to report for emergency
,;, ; y ,y. j .f1 T p 'U;

.

Mb duty the day of the Exercise, Suffolk EX 41 Testimony at 21.
'

.. .

' .s z ..
;jf.q g [qa:

LILCO's witnesses argue that it is necessary for only some rom Crews, not.
, ,,

, - e : f 7 ",' - all Road Crews, to be dispatched shortly after the order to evacuate because. . ..
-

y'ci. . ' ;" ';~$- they predict that there will be only four minor accidents during the evacuation.c . . ,.

't ' '
. - .. . LILCO EX 41 Testimony at 23. LILCO's witnesses Weismantle and Lieberman,~

however, xknowledged that there was a possibility that early in the evacuation, |'. . |' #'-

* ** '
.. befcre the buildup of heavy and slow traf6c, severe accidents might occur ;

* - *
'

' because evacuating schicles could travel at high speeds. Tr. 982. At 10:24,'
.-

when the order to evxuate was given, there were nine two man Road Crews'
.. .

-[ ready to be dispatched into the EPZ. Four Road Crews left the staging area )
.

*

. i' ..
'' -

.4. for acid locations at 11:00; four more left at 11:28; and two more left at ;.,' '
'cv '., 11:58. LILCO EX 41 Testimony at 23. During the time from 10:24 untu the ,

,.

* J' '"
Road Crews were 6nally dispatched, pesumably they were obtaining equipment< -

.' ..
,,

. , .

- ; ('*- and being triefed. After arriving at the staging area, Road Crew personnel had- .
,

'

o .- y 1! to obtain emergency kits, obtain and put on dosimetry equipment, complete,
'

the Emergency Worker Dose Form, attend a bricong given by the Lead Traf6cy ; . ' , .
Ouide, receive instructions from the Lead Traf6c Guide regarding deployment

,

\.;
.

.O. 4 '
-

.

,'. ',
- ,

locations, be assigned LILCO vehicle 4 as those vehicles anived, be instructed,

'

as to 6 eld procedures by the Lead Traf6c Guide, and when instructed by the
'

,
,

,;, - 1.ead Traf6c Guide, depart for designated 6 eld locations. Road Crew personnel
'

,
assigned to specialized functions, such as dispensing fuel or one way traffic

'' responsibilities, had other preparation responsibihties as well. Suffolk EX-41 |,

'

Testirnony at 22..

Suffolk's witnesses testi6ed that unless LERO's Roed Crews are in place. - ', -.
,

,' - at the outset of the evacuation, roadway impediments that occur at the outset )'

' ' " 7 would likely result in significant delays or even cornplete blockage of evacuation
*

,
* ' ' - : traffic. They believe that once an impediment is in plxe fcr any period of

J. time, evacuees would take "self help" measures in an endeavor to get around,
,

- - . the impediment, such as driving on the road shoulder or using other traf6c
*

'

lanes. Consequently it would be dif6 cult and perhaps even impossible for Road.
,

'

V. Crews to get to the scene. Moreover, if Road Crews succeeded in reaching the
''

.

.
. scene of an impediment that has been in pixe for some time, traf6c patterns I

'

'
'

around the impediment would already have been set by the actions of evrucesc
,

. ,
,

befcre the RcM Crews arrived; the heavy traf6c could make the maneuvering 1. .

'c required to remove the impediment impossible. Id. at 27 28. |*

* - EMA stated in its direct testimony that no problems were identified by
EMA regarding the ability of LERO to mobilize staff and dispatch Road Crews-

from the staging areas. EMA Exh. 5 at 16. The NRC Staff, in its proposed.

6ndings, likewise stated that it found no basis upon which to agree with the
*

.
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I7. , , r. .m

4 f,|c/'y; W .A g .. 2..-e;s. N ,.; %. m.q ,1 Intervenors' allegation that the mobilization of Road Crews was untimely, thus
v .~ :,. . . w , w~2 '

'N;dM@O@NM@@MNdu'1/M demonstrating a fundamental flaw in the LILCO Plan. Staff Proposed Finding

n%gM ONy)MNM/hMg@N
158 at 57. Staff agrees with LILCO that not every Road Crew is need d at j

$'hifD MMPM the moment an evacuation order is issued. Staff Proposed Finding 157. Since i

[fbQ [;%.I.M
" d M %'c.''. M[W MM y.t-H,,.;,;-

d some were promptly dispatched, Staff believes that these crews could handle !,

. W%$ the expected frequency of early accidents with the later ready crews responding 1

,

q#.4Ahis.!i .P.2 ..% to those occurring later in time. Id. )
, - e p. . r. - T gy . Dispatch of the Road Crews to their field locations did not begin until
2.,p O, .

*
+7e 7r. . .w,,?, , W ''; 36 minutes after the evacuation order was issued. We believe that this initial |

sa.c.

j][ ?:Q,M M, dispatch should have been accomplished mord quickly, particularly in light of the )
.

1 ,-M h..fh : n '. * testimony that, in the early stages of an evacuation, t.ny accidents that occurred ;
'; , N 'i might be severe. Tr. 982. However, we do not find that it was so untimelyY'p'.

d ''@'; ?,";Q!c. nf;.~. 5 1 as to demonstrate a fundamental flaw. Moreover, we agree with LILCO and. , fM ., 7
. 7@'.'l. Q.. [,-Q| d '.!

Staff that the four crews dispatched initially could handle any early accidents

Q'., n|:$.' y [;:j%j@y. ]
g,s ;.f , ., J' : and other prob! ems, leaving the following crews free to respond to subsequent

.

pf] problems. Consequently, we find for LILCO on Contention EX-41 A..'t
. x :. h a,s

7, . v._ . +
:.

. . . _, . f.>. c~ . n ;,

c. ,.Q j..D. , . ,
a.%. + ,3

* ^;:' ' ; f}v'| * y w . ,,4
, t . .

1.b. Response to Roadway Impediments
*

' ?.
.

: e;9 'Q|3 P,Ja,Q.%, . .X * 1;|; : }
;

,

' . w. : . .. . n. .p . M. .{ ,; d Subcontention EX-41B focuses principally on the response at the Emergency
Kf| >.,* ,ng6 Operations Center (EOC) to two roadway impediments injected into the Exercise !d4 |t jyjM.T,W(,. 9 q'3:

''

s

,
,q by means of so-called "free-play" messages." The fint of these informed theJ

f T'y:.UOQM/ F'ih.UWW|| players at the EOC of an evacuation route blocked by an accident involving a

gMG, . y%. ;.. .,7. ,
,.I'*, .M. j,,d. .F .J gravel truck, and the second informed them of a second evacuation route blocked%s u

I . M' 'y. sa y '33 9 by an accident involving a fuel truck. The contention alleges that, although
, .-

.' c

e .f Q;,.{% 1 f |p,, ,
.r t $ '. (. FEMA's free-play messages were given to the Evacuation Route Coordinator- !

gd _f3.j ~ -. at about 10 40 for the gravel truck impediment and at about 11:00 for the fuel |.,. ,

,${ M N:,.n.4 W. W@f[ ; p.g'a.:j
'ir.1 ' .y. P truck impediment, the LERO Evacuation Coordinator was not informed of either i

.,$ p g;g - impediment until told by a FEMA Controller at about 12:13. As late as 12:40

..- W Q@ ;?. % 6).; f, M. ''. g ,} y ,,tmck was potentially blocking a bus evacuation route, and as of 13:48 the Road
~

4.' 64 the Transportation Support Coordinator had not been informed that the gravel

J %, t (,6f :;

&, . E L T-
.

y, r j ; * . G., * C . ; , .W ' Logistics Coordinator had not been informed that there might be a need for

..i / ? ? 1.,' , g | ,. S,: f.'. ' i ,J!.';t. < d In addition, Contention EX-41B alleges that the Evacuation Route Coordi-

^

1 equipment at the fuel truck site.
?'

., .
. .

.

nator failed to provide the Evacuation Support Communicator for Route Spot-,7b,;> ' y 'f f . ' c 3 a, , ci f , .6 Cf
.c

~%|M(.i , S,U. 7,W W'?' i ter/ Road Crews with all essential information about the impediments, including

. i a M N 'h:, h "'" S '+ |- z ,,,. r . J.j, ~

the fact that the gravel truck impediment involved three cars as well as the.J n,
truck, that the fuel truck accident presented a fire hazard because the truck was.

, ./;- y , ', . leaking fuel, and that the overturned fuel truck was blocking both shoulders of. . , , ., p /

- , , / ' , ~q f , ,

. . ' q .) .

''4,
+*; , *r

,

.y,,-
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$ 2(w.d. .fQ. ''%,$. MQ phg~ %!the road. The contention alleges that as a result of the foregoing delays and. .Ao $. .M. y
g.'J.gN6 oversights, the Road Crew dispatched to the fuel truck did not arrive at thevi

:Y'MM!Nhyhh'NI scene undi approximately 14:10, over 3 hours after FEMA informed LERO of
.

, % % . M s . w .M g @h $ @M.d. j the impediment, and only one tow truck was dispatched to move the fwr vehl-
j. [OlN.5,.$gSdk ,y9 cles involved in the gravel truck impediment. We deal with these two problems

M :s d individually.. ./ '.,w 4. ,nsir; ~ :y.p / ge,pf .' jf..f, s.g .y. 6
. . . . ..r ... ,, ;., - n. .a.y .; ytv, .ya.4m.

.

.2.,
...t. b: Q .. m

.n,
.y , y --, . . ,

4. .q, y. . . x j 6' . e J. -
:sj,,.

.v',qpg;n,g.$g. GRAVEL 11 TUCK IMPEDIMENT,

4.. % . ,.g..y ' e M'. r:
n 4 gc.,9 ; . ;. - = .f ; , a, wm . . . ' ,'The chronology of events associated with the gravel truck impediment is as

.

'd.G
.4 .. _ .. .. .u
p .y. , ,

. ,. , z.e.v. . follows:-'
.

. ..w< - . ;4
..

.c
.

, , #j.9 { f. L .in.f [.; , N 10:40 hours The following written free-play message was handed by

.? g:. Je . .. ,>| a y * % .' c'
.

FEMA to the Evacuation Route Coordinator:.

, - a. ,..; ,
_

J,'Q.....- s.

' < M/pgj.y f; ; .T.h rQ.% , .< ' '9 ' .
' ' -

M 'w A loaded gravel truck with a broken driveshaft, which is up-.
.

a right, but turned sideways in the road is blocking the north, ,,

;. W p[.?c;hYil' d.? [ j; g VM; ! | '.p;,'. ; p (r .i > .?)
and south-bound lanes and both shoulders of Yaphank-g

5 f.i. q Middle Island Road, approximately fifty (50) yards north of
;<; e QGgg' .:% ' iny' '- the caution light at the "Y" intersection of Yaphank-Middle' ~'

'

;. , y,P. . S , . . M. . , ',. ', . 3. Island Road (in the vicinity of TCP #124). This is a mul-
- ,.

.. . m . ..

. , <,9 r - g.] ,7

.

tiple vehicle accident also involving three passenger cars
'

, , ,,

,a C. Sj,; 7.Q:,; '?
'' "'g R. that are blocking both the north and southbound shoulders.

. , Q;Cy q >; of the road. There are no injuries to r.ny individuals.,

.a .
.. .

. - c .[ 1he LERO responder to the site of this impediment should- 7.e;; "- x
,

.

- ^c o' ~;i '. locate the FEMA evaluator who will be wearing a red-

'

. -

*| X Y > ;}wi armband.*.
,

,,
q... - ;. ~ .c .

. .
q n%; ; y:f.s

;- 3.: 10:45 hours The Evacuation Route Coordinator sent the following writ-4 , . - . ..,
.

' .*
. r Z..i ten message to the EOC Communicator:.

.. ..g .t.. , ..
'

. .,

.. y'. . |' 'f ;.Q p.] Have Route Spotter 1004 verify a gravel truck is blocking,0;- .
,

,
"-

t . s.s - % . the north and south bound lanes of Yaphank Middle Island
''3 ,.

. ( . ,[' N''w;j,..( _ , +] Rosd, approximately 50 yards north of the caution at theb
.

, M,Lp;j i "Y" intersection of Yaphank Middle Island Road, Main'

4 4

n . ,. . ' ' , . O.. . Street and Mill Road.
* ''s .' / ,c p-

, . . . ,

p'.?; +, , .2 - .~: ,y: 10:56 hours EOC Communicator reported that Route Spotter had not
'
. .

,

' c.D ' ~ 4' ~ "
found FEMA evaluator at gravel truck site., .

.. m ,- .- -

- J"
.~~ "

' '
11:04 hours FEMA Controller at EOC gave EOC Communicator a note j

- ,

$
:

_ ,
,7 describing precise location of FEMA evaluator. '.
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7g. 1 j

s.c.c;b@M, . W.,...%.:m ,i:d $w,N dY. d b .yW;j11:40 hours Route Spotter #1004 met FEMA evaluator at gravel truck
,9

. n.

@w,'!
'

'

w ,. w site.p g.y ,.q. . >.,w.3 c -p;. py s
.. s. .u

.. :
. .'/Ogh.;

.s7,,3 , .. yh:..

.

:$,%ug ,Q 11:50 hours Route Spotter reported to EOC that gravel truck was east
. . . n.c

*|0.jf.M'4?m y t4(.Wcdd. of the "Y" intersection. )M, .. Wi . f,,yL .y . Jh;; p..g. < +
.

.

jhhh.s. u..jh.s..
' .,sh.,?iR'IMd IW8E N

|12:00 hours Road Crew departs to recpond to gravel truck impediment.
i

,
a . . . i. ,

@|y 7,M'h,fiQ, w.eV.?M5fM; ;
%, 5 12:13 hours Evacuation Coordinator informed of impediments by |

%: ,mq's : n .p,[% . wW4 :,!
'W r# FEMA Controller.

.

.

, gg g.g,7,.M. . ho'E./ ' 12:20 hours Daf6c Control Point Coordinator, after consulting withr- e
y, 7;.gr
' . , . .

. .. g , . .,s. . . ,j.q .&.. .'fL Evacuation Coordinator, advised Patchogue Staging Area
n ,y . ., , m ;

_ ....

,' - . . r . i , , ,v,y ;. 7 9 7..T/ %. to reroute traf6c around gravel truck impediment.

' *g, . A
.-

'. A ;.. . G . ,;f D .$ 12:40 hours Road Crew reported they were unable to find FEMA eval- i,
.r wm y. :

'

. 8, o 3. . . f.w. ;v ..'m . s . . pf Y. . . 'S , , Q,' . .uator and were returning to 6 eld location. <

.'c.,, . .

-
.

, . .
;. c, - |.,.n . ,.

.

- .,

'.. , ..w

, .5:h: fr[Y .dN !; ';* 12:45 hours After being dispatched again, Road Crew found FEMA
; % f;O a ..c,; : 7 ;9 , @ evaluator on Main Street.7; -s

:dN(bA*w..f4[f?p.|$p:,. 9 ' M[[ 41*(;m. v:.mM@13:30 hours Road Crew reported that gravel truck had been cleared from
~y_ ,y; 1,w .m

M
.

,$' -
.M:P i"- roadway and traffic flow past site had resumed. l,,n . ,. w w m:-: :. . : . m .. .

J.['i[.N. .,hS.1$[n. $,N(j,''. '.' 13:45 hours EBS message advising pubiic about gravel truck impedi.,

/ Ui. m..|p. . Q. ,,.s ,$.,.c f .m;.E.,. ment was approved by Director of Local Response.. M ... v ..
,., r : |.. s o * .. 1

- - -
'.s .w . 'r '..''**;.v . . n-Y. g . ,."*-...eg, l J 8s 74

|f. .;s A U..,.n. d. '.%g g . -. P ,.:{ - * , M+:.g.,, s, (Citations to the record for the foregoing times and events are given in the text
r

s .
'

-

- ,1. - ,

%i:;.; . ':? V.7 ?n.u, .,p.; . ,4: W below.) |

.C$j. O .L d'.p.Q'%.7.h A The free-play message about the gravel truck impediment was introduced at )

....Q,?W :j i''F %y p: d .g j %
'',| the LERO EOC by the FEMA Exercise Controller, who gave it to the LERO

.,,,,::J h:c.c.,q m ;.f*' t# g~ [.4
Evacuation Route Coordinator. Suffolk EX-41 Testimony at 33; FEMA Exh.1

gey . . w. . , : ., at 30. According to LILCO's Plan, the Evacuation Route Coordinator shoulda,j. .

. M.M;/.'V.M.a.[- | 'W/ ?|'c have immediately transmitted the message to the Road Logistics Coordinator
... . .

Q@'t ; ',:,'* ' Q:@.}'M|.,. ..J-C Gj'c;?and the Traf6c Control Point Coordinator as well as to his supervisor, the
.

m ;,;. :: f,, 2,M,*/ %.E..,.3..:,'.*, Q L . f.. i'd. ..

cR. ' .
. . .

Traf6c Control Coordmator. See OPIP 2.1.1. He failed to do so, however,
'

- .....

%'f y). $ p. [; .s;,'9 ..' D . Q l
choosing instead to try to verify the reported impediments before informing his

. ,

y;f..M c..'q y.J :.f..'.,N ,.(eN'i LERO associates. LILCO EX-41 Testimony at 19 20; Suffolk EX-41 Testimony [
.1 jc . . . _ . - ..

. N4 at 34; D. 966-67. Nor was the Evacuation Coordinator informed about the-. J. .. . ;; y
.

Q$..%g,.t,
fj?, :.,

'J[ " impediments as required by the LILCO Plan, until advised by a FEMA Controller
,. .

~

g.. g after about 12:13. FEMA Exh. I at 36; see OPIP 3.6.3. The late noti 6 cation.
x x,.L

. / * W f. Q'.I,M 3: of the Evacuation Coordinator resulted in delays in LERO's response to the
f'y' . '.v...,*/. impediments. FEMA Exh. I at 36. Moreover, Contention EX-41B is correcty : . ,... s .-..

4% , '3 f y,,,. o.
,

.< ;N in asserting that the 'Itansportation Support Coordinator had not, as of 12:40,'

,

been informed that an evacuation bus route was blocked by the gravel truck, .W 3.1.7 '
* ,.)*,, .. . ..

.g f.., g.{ Q.. y 7 Q ,*, impediment. Id.
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- ' ' '

. w

k! (,, Y
'

5 ; , 'l ?:4 , Lu " -

,-
7:n ,,y. . . , , ;. , ,, 4 * --- *,

~ ~ ' >. ,.. ;,, f"
-

, ',. , . ,

a .i t . . . n. . , ,
'

, , ... . . . ' '
. , ,

.:r 8 . . : r. 3. e-c . _ 3 q w - '- ,
.

- .g , r ,a . .g ;
.. , . . . . . ~

m. . n .2.,q 2:. Y .. .,.,./,<c,

;,f::% ^

. ' '- ,. . , .
'- . :.:,. . - -

s
c...a. . s. .. . ,

' :f;.z. ;, c.:|.%; j3 | w.,y * '-

, - ' e . ,:.; ; ;.:.~ re .uv.;, :n
JE.Iff 9.i,%;f''d ,p E ,W ne LERO message form sent by the Evacuation Route Coordinator to the5'33 'd;i.E h,C..)&{R.)y . . . /..

@.E)Qfs .] Evacuation Support Communicator for Route Spotters / Road Crews at 10:45,$hMhj reportmg the gravel truck impediment, failed to include the information that

MbdNN [d'. S'Q ' 'IM;p 8. D h *:a the gravel truck impediment included three cars as well as the truck. Nor did
N @".Q@?fM,'.M'' Nf? [.h

'

the message include the instruction that the LERO responder should locate the
b V' j:

h' s ./ F M M f M.,u, % g'
,91 FEMA evaluator at the impediment site. Suffolk EX-41 Testimony at 37 38. ne

f; message merely stated as follows:

, I ,'9 :i' N:7 T N .h b,;p:17j Have Route Spccer 1004 wrify a gravel tack is bicding the north and south bound lanes

. a: c 4-m %c 7 3. . .

,,

"..r... , g M.y.' D ".~ W M.

.

c( Yaphank.Wddle bland Road, approximately 50 yards north of the cauticn [lighal at the/
*. ; '

.y Irersection of Yaphank-%ddle bland Road, Main Street ard Mill Road.
'

.. > :. e a e;,_ n ,,;.-

t., , . . .

' $<. J .

e ,- -

r ? '.h, . ,, < .", ' . ? - yLILCO EX-41 Testimony at 8. Subsequently the EOC Communicator reported
.

-3 .

p' . . ; . - . , ' ' " M9 back that the Route Spotter had found no one at the gravel truck location and.,-,
.

;,. l .. _'' .. ' i - O .T therefore had returned to his route at 10:56. Because of this report that the Route
''^

,

ii'
.

, .'f Spotter failed to 6nd the FEMA evaluator at the gravel truck site, the FEMA-cv

, } F , .,. , , 4.i, Controller in the EOC gave the EOC Communicator a note at 11:04 indicating
,

. f:., -y'. _Jv

,[ #". " {. ., _ <

''

that the FEMA evaluator was located 50 yards east of Yaphank Middle Island
-

4
,,

,c Q ,',:( . h ,"', - *~'

Road at Everett Drive and Main StreeL /d. at 9. Route Spotter #10M was again
j.. ' , d'c ' e i

,'

dispatched to meet the FEMA evaluator, which he succeeded in doing about,

- ,,j , , v. , N " -

j 11:40. t;EMA Exh. I at 36.
'

;~
' ? .c a; A Road Crew was dispatched and departed from its field post at 12:00 to-

,. ,, ',, , ,
'* N1. .

'

'

respond to the gravel truck impediment LILCO EX-41 Testimony at 9. ne Road
'f-<..'.,* .'

'' ~'

'

i Cuw was not informed that the impediment was a multiple-vehicle accident,
,l however, and only one tow truck was dispatched. FEMA concluded that this, s .

, ( a.. i equipment would have been inadequate for removal of the loaded gravel truck
3

' ', ', plus three automobiles; in addition, no scraper truck was dispatched to remove
|

',
. . o

.|] spilled gravel, nor was a determination made as to whether any gravel had been-; M
-

.g'# -. 1 . _ ' spilled. FEMA Exh. I at 37,65. Suffolk's witnesses agree with FEMA that the6
, ,

n
':

,. .. .

'
'' %. 2 y f | 5 ,., ,1 equipment dispatched to clear the gravel truck impediment was inadequate to tow,

@ f.h;., Y f.1. O .
2 anything larger than passenger vehicles and small commercial vehicles. Suffolk

*'

-| ^ e L " .x EX-41 Testimony at 38.,

4
'. J. q'V. 1, . i ; ' . After the FEMA Controller brought the gravel truck impediment to his

-

,..* .
'- :c 1 ;A

,
attention at 12:13, the Evacuation Coordinator consulted with several of his

'

., 47 , ,
'

h,, . Jr subordmates and was told by them that the accident was reported to be east of the
'

. 4. . ,..

. w$;; . f ,.
..Y" intersection. He concluded that it would not affect evacuation flow because

, ,

' , .' > . -
.

,
' #-

.

.
. It was on a route that carried little or no evacuatica traffic. When he advised, ". ,'

'

7;. 4
7' 2 e

the FEMA Controllers of this decision they informed him that the impediment.

.' -

was north of the intersection. De Evacuation Coordinator then consulted with
*a

'

the Traffic Control Point Coordinator, who dispatched a message at 12:20 to.
. ,,

the Patchogue Staging Area advising that southbound traffic on Middle Island- - - -

.- ( 7,'v 4 Road must be rerouted westbound on Bartlett Road. LILCO EX-41 Testimony; -
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;
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1
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,, . t .

w J,. , '
mw In. z. . 2

ma . ;. .., m; ..q, n .w, . , .

., ,. a. m. . . g;

e;. .c ., e., e
4.:, .

. .

. v. . .

v.n. . n.n .: . ;-r. .. . , . .
. .. . . e.:. . : ,.., , .

.. .
.

-m w;w.: . , , .. -, g y'" .
. . . -

m. . .,
o , g v;, .

N N. h N.,. q,
t

. . . . ... s,g.~ ,

h.I 3k '.h. ' at 10. Thus 1.ERO did not act to route traffic around the gravel truck impediment
@N;N' M $ $ @ f j.d,.

;

$$t @- until well over an hour after the free-play message was injected by FEMA, and.

N[h then only ah panpdng W FER N EA 1 at Eki . '

[h.nw$h;M,'$ h; M;S' M h k hN~.rk?D,4.u,oEC d f0$D FUEI.'IRUCK IMPEDIMENT

(:'fi: W V:"Kn% u,n w".
,n .u.. t 4

M M F M *c.;; M;d 'Ihe chronology of events associated with the fuel truck impediment is as
.

<h
, fyw. .m 9,:.*. ,v . vM a@+ r;~6g -efe - . v- t follows:

-

e.. N , y:w w..,4,y. N,y t,.t;,..a c . v &g. . ,j,p.u , . y~.

/.- 7' 'j^y; y .. [ q;r',i V.' Q , m,b e d
u.v.c . . y f. h:& ..r

y ; 11:04 hours 'Ihe following free-play message was handed by FEMA to

$,m;..g . .c ,.g %g. ; " .J; ye $. .'M. t-c .'.$.e,ci.W I ERO's Evacuation Route Coordmator:. ,1 h- ..3 m.

g /;. $< g , j '.. y. r 9 '. i % On Route 25A, approximately 75 yards east of the inter-
3.~-

{
,4 H $.5 * f i' v.& .j?? section with Miller Place Yaphank Road, (in the vicinity ofr
yJ .R ' yMW-t Q.,;%"yl *Q'F;Q*.f ~.9* 5

traffic control post #41), a fuel tank truck has jackknifed''

M-1 ~ 1 cm. .)4,

%[kDQiM,E.e..Y.M,.N
and turned over on its side blocking both eastbound and,

h dhi' d westbound traffic lanes, as well as both shoulders of the
.

.JW T c,M $6F%'i road. In the course of the accident, the fuel tank was rup-

O $. @ W;! W f.d W ' 9 M 4 M: D.QM'd O tured and leaking fuel. There is a possibility that the fuel

%3.1 Vir 9.f @h h h N;$ could ignite causing a fire. 'Ihere is no fire at present and

-!b:h.,h, ,.M.. ..% s. r

there are no injuries to any ladividuals,
.

1s -m . . .: .N E'M .Ar/ g : M . @n(.'4j The LERO responder to the site of this impediment should. . .

$pr;pf.c[.:.,m'p';W13 . Ms.W.i d.. Mg locate the FEMA Evaluator who will be wearing a colored
m .m.m n

f
...e. + a .. <

; w::.p m.. x.m; arm band.
,.

s Rg..d., ,y . . p< e ,. y n *.v.. -

e . . .

~ i. ,i,' d. ;fM, . ,. ./ +. .,.w.
r a. .:.m a . .r

4 y g4
^

.

. ,.'|EJfY. J . t,:.h..,.".3f;..y ';r. .ty:. y. @..',.;v. ~. Z:. W...' @.. M. 5. J.'
11:06 hours Evacuation Route Coordinator gave the following message,..,s o . ,,

.. :: to the the EOC Communicator:
. . .. . m.. ., . . . a. v . . ... ...,s.>.s.

S M .Skb. Y d:"3 v.,%: p -|/ipr:7C m ;::..pe.w wr. $.$f".'). Have Route Spotter #1005 proceed to 25A,75 yards east of
7 the intersection with Miller Place-Yaphank Road. Fuel truck i

$ turned over on side, blocking both east and west boundhE .w.- lanes.
!

.. n.. e. .r.-s;.;:.. e. >. m-.a:,~>. m re o a < v m . .-.. ..w, . . . s:

M. p (f 8 [: @ @.?:r? Y W
~.an

v.
... % 11:15 hours Unable to contact Route Spotter #1005 by radio, Evacuation

)$@$V@h.d"*C.916/S !d./y. N..p;ca.N M D N h j
Route Coordinator asked Port Jefferson whether Route

| N.' Spotter #1005 had been dispatched to his route and was

a ..,? m,m;@ _ "~w advised that he had not been dispatched.g .
..?m .~.zs. ,.a e m ....y. ; w;. ,s. . . .~

:c. cc M A . M . d n'J.;p .it. ?p ,
.~. ..

. u : . z.
- .. . . . +; C 11:30 hours FEMA Evaluator arrived at site of fuel tmck accident.

#flJ;,@,"';. '. T- [ p'N;[
..

.
.

. 11:40 hours 'Dansportation Support Coordinator in EOC informed Port

Q.%;:.J , . , cf... ' . . cf. ~/, , T , J$% Jefferson Bus Dispatcher about the fuel truck impediment.

;{;']:7)$. ~e$,, .f .. * 0q? f
. n. y.y q .. .. .1
di. d '. . . ~ . ' 11:49 hours Pcrt Jefferson Staging Area advised EOC Communicator

. f ''i [, '..g '| that all Route Spotters had been dispatched.
.m. ,
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m-
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-'.. -. .~.
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-
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'
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.
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. .; .
.

,

.w . .
.

.: ....;
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. ef . o.
> . ,5 e. ,.: p .... . .s ..n-
. m .. . .c.r.

n. . ;. ~n' ;.m. .ra. 4 , . .
~ , . . . . g ..

. ~ 1,.,:2. . . .;
:... . .. .w;.w gfjg.7,c.q. m%, 4: - p.: 12:02 hours Route Spotter #1005 instructed by EOC Communicator to;2 4 M e) W [,' h j.j.[jd/ M h'

..? V%;;f:r.g. 4. 6:.s3 proceed to scene of fuel truck impediment

W|./M::5;$ fig.rE?6~-AQMb.M.D.5ini 'd. M $ % fidN M "''/A 12:05 hours Port Jefferson Bus Dispatcher informed 'IYansportation Sup-
Mpyh port Coordinator that a visual check of fuel truck site indi-

k 'f' N
c':% e:m.o .,..,%

..Js $k; Nh, c.w ;h cated no problem.
a 4 +4.j., w.:r cGy ' ;;. W A w 12:13 hours Evacuation Coordinator was informed of the fuel truck. W.m >... %;3.$ M L 0.c .w

4'. W,n - ..; McA...
. . , , . .

.

. AWQ impediment by FEMA Controller.
.. .:;;W'M

, N. ..,i'c
1, #."A 6f.y.O, .99. d'*W* , .M.|(ch 3,. ?.P*r(;gb .:y;,.2%Qy's

-

',. 12:23 hours Route Spotter #1005, who had met with the FEMA evalu.. ,?
#4 c. .. p.6

y. ,,. . ;. w. %. r-y4:4 * ator, was released by the evaluator.:w . -
~

. f. , . . , LW.<|,y. n'" Dys.}:: 12:32 hours Attempts to get Miller Place Fire Department to respond to
.' . .

. . ;,

.s . ,- ; : - . .b , ,' . . fuel truck accident were initiated.C'. M ;

' . . j . , . . , , ,.
; , . ~.

..
-

., o
..

, ..n ''

12:37 hours Port Jefferson Lead Tral 6c Guide instructed to dispatch
,

'

p,. ' v
,'' ] . .$y,

.
,

-

dosimetry equipment to support Miller Place Fire Depart-,.

' t. v. 2,;s. ,- x '. N ,: ment.
1,. p.

v
.. .7 . ~ . . ,

-% ~ y;'./ J
' '

,, ; j 12:47 hours Traf6c Control Point Coordmator, having conferred with.,

.c,' . 1 ;
.

, -a; *w .is ,::
.' .

the Evacuation Coordinator, directed Lead Traf6c Guide.

.
.

.. , , W - ? c*

e i at Port Jefferson to begin rerouting traf6c around the fuel
-

,-

~ ., . ? ' b -
,

' '-

q. .'
-,

truck impediment
-

.
,

-

*/ *' *

12:50 hours Route Alert Driver with dosimetry dispatched., .: .

| - '' ''

' ' , 12:57 hours Traf6c Control Point Coordinator was informed that traf6c
1 ,

' * '

N was being rerouted.<

m .- ' .~ ,". t; .

4

'

A. , 13:10 hours Traf6c Guide at TCP #40, where traf6c was being rerouted,,

.?.
' .,'

, .a advised Lead Traf6c Guide at Port Jefferson that anothero .

.1
,

.

-
. , 2 1. . ' - 'lYaf6c Guide and additional traf6c cones were needed.

. ' . - 3; ], < '.] . , ;'I 13:32 hours Additional guide and equipment dispatched from Port Jef.

'

,

,

M 9v ; .7. ~,'g g , 2 'h ferson Staging Area.
1. -

. ' g ' I '. , :.
.. e-

'
|. , ; :.; ;f 13:48 hours Road Logistics Coordinator advised of need to send equip.,- - ,s o s. . 9 ,, 9 -

ment to site of fuel truck accident.
,

.,
, . .;u ,- . , .<

.

j W 3. ., A, 4 13:50 hours Road Crew dispatched to scene of fuel truck accident., .. c.4 ,
.u. -.: . J

.

..

- ~.s c,

14:00 hours 'IYaf6c Control Coordinator instructed Logistics Supportc , 3; - ;
' . ?.1 , , N * .f. Coordinator to contact owner of fuel truck.

'

-

.. (.. . ,

J . . ; 14:00 hours FEMA Evaluator left site of fuel truck accident to proceed
-

.
'

. . ~.

;.
.

to other assignments.
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.
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..: 14:10 hours
- % *

Road Crew arrived at site of fuel truck accident.. s- . .-
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ag r. '

h$ [is*4.qM.p.'+ h,h@@%.7..*:gwh'z,M;$5h.Hd 14:15 hours Logistics Support Coordinator reported that fuel truck
owner had arranged to offload wrecked tanker.7.-Af

; Vo:jsj,q@ T M E NT'D.'n,s.'Iy.:g(A 14:45 hours Evacuation Support Communicator informed Road Logis-

3 Mh'M.$hk'k.p% p,;.h|J;,CJ[?*/f d,4.;kEM.i tics Coordinator that fuel truck accident had been cleared
'A'M i .hg and road was open.

4(%q.% ,p.s - ; r. . n x R. cMr> a. , 2
- dy ...-. . . - . . s s ,, a wa 7..

%:g, v: 9. g ..,$3.r ,. . ,v, , .c .,.v .y ,:%on; a.a;..,.n w.
-

h.t..y? ? :..:g. -@|.rt - W Jr. ,, ~*j (Citations to the record for the foregoing time and events are given in the text'
,

. ~ . ; n
. below.)

M:Qg%d #2. :[c,;..J.O ;p 'k}
s:g. c.ig[., [ .y As was the case with the gravel truck impediment, after the Evacuation Route

' 7'73.p[n:{]y%J. . / M;&.d.
:

Coordinator was handed the free. play message about the fuel truck impediment,

f ''[ii; [ ', M. N. ,,/c c i.." Wf..,.i
' M ; p .',' % ... y .k.g. % he attempted to have the impediment verified before ordering a response to it.

.
.

D.. nus at 11:06 he instructed the EOC Communicator to:
.i . ......c. m. . .. , ys # . . . ,v, . .. f.,....

." f N. y. .c . .. . . x. .
4 . 1 .

.j.- . ., Gr . f , g . . . Have Route Sponer #1005 proceed to 25A,75 yards east of the intersection with Miller
*

7; M J'*T h i N ,.;. L .?*. M; .1'?j ,j. j Place.Yaphark Road. Riel truck turned over on side, blocking both east and west bound
.

. q p.O .%
.

;.Q-%q;. - .M.5['f ,';4 y;L.f '-f ' ,7.W. m
tanes.w-

ky-

. M M h W j i,'? k .9 His message, like the one concerning the gravel truck, did not include

, % '. M.... M. n .'.c,; n. f d, .A. . 6,' % g m
Wh pertinent information it failed to mention the facts that fuel was leaking froms.w . . . .. .. a

'' @ p. # p,f @ ..": fM the overturned truck, that there was the possibility of fire, and that the truck was

9.y.0., 3 M :,g W,t.v. @.J.es..,'g'f i N.d' W rt blocking both shoulders of the road. Also, it failed to include the instruction
s . n ,. .C., y.P;.

s

N; i; &i s . t. 9:3., for the LERO responder to locate the l'EMA evaluator. FEMA Exh. I at 30;:
.' en.$,; fi LILCO EX-41 Testimony at 19 20.

{j,N G|'.U3J@$. Q .d,7 f.,[ h f M N(i,N .: b.; "? #.. m w . . :. p . . ';MO: ne EOC Communicator was unsuccessful in his attempts to contact Route
k, W ;A.7 W, C cg..

'. .o. . w

~'.Mj Spotter #1005 by radio. Derefore at 11:15 he inquired of the Port Jefferson.. .

. M'@ Staging Area whether Route Spotter #1005 had been dispatched to his route. Port
4,hE';kah N'Nd@T. ; .'*.]

.
$;.NI. Jefferson responded that he had not been dispatched. LILCO EX-41 Testimony

E.M;.' i .!C d ,'5.g.L *&. 3 &;..m.ta.. .... Cc .:.*; . . .- at 14.3 .. . g . s

" s$... M ,(f.4/,U W O.ss.N. .
. .

..\. f. L @ At 11:40 the Transportation Support Coordinator in the EOC informed theM'. -
. .# 3.

". *.W : k.i!. ,S$)NW@c ,, , Pon Jefferson Bus Dispatcher about the reponed fuel truck impediment. Subsc-
.

'? f M ,.!' fe " %..f W . ; W Jp (. &.s quently, at 12:05 the Port Jefferson Bus Dispatcher informed the Transportation.

.s.. . .#.c .4 ,, . . ."]o .$ 9 > y,.
6;t.A [,Wip .,dM."*t C4 9 had indicated no problem to traffic control or evacuation completion." LILCO

- Support Coordinator that a visual check of the fuel truck problem on Route 25A

( '; [d'). @ N[.#:[W/GT2 .hWNDd EX-41 Testimony at 14. At 11:49 the Port Jefferson Staging Area advised the
m. _

5

GF y @v.'.p'"ff $ EOC Communicator that all Route Spotters had been dispatched, and at 12:02
/.. ~. '. . 's r.

g.. '/ JS, the scene of the fuel truck impediment. De Route Spotter found and met with
!,8 9 m J. Route Spotter #1005 was instructed by the EOC Communicator to proceed toj

, ;' 'i ,.
, gi. . ....- q . ' C .

--

. u - i.o.r ; '.nq, . .., ..g y;; . g , , ', M the FEMA evaluator, who released him at 12:23. Id. at 15.,,

q:, a . w.
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'| y 4U; u R.W cntauad this 12 05 message frcrn the Bus Dispeteer because it "wu paruaDy i:'eg& and was not
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N5h: @m m?..h
[;&u(; '.Ma&_ & - ,p w. .

'Ite Evxuation Coordinator, who learned about the fuel truck accident when

'

f. ..y' :O
,.

Nf-[k,';!$p.v :.:..C WW; . . AN.bh.[k.hN(NN.hJj
finally told about both road impediments by a FEMA Controller at 12:13, did

. Qi 'd?p.% not begin discussing the fuel truck impediment with his associates until after

Q@d h Mk $hl ?ff,7eN l had been taken to implement that decision. Eventually, at 12:47, the TrafficI$51W!.c[ybf[M[M,gyjg gj$@q
the rerouting scheme for the gravel truck had been determined and actions

5'i-

% d M d A M .'. T r $.f s $ .dj
.oAP Control Point Coordinator directed the Lead Traffic Guide at Port Jefferson

% to have the 'IYaffic Guide at TCP #40 stop all west bound traffic on Route

MM;U$5.Q3W"M~/V, (p. 4, ...d.,
M *N M 25A and reroute it around the fuel truck accident via North Country Road and

M.. .M. M. '.M $, .9W. ..,~p - Echo Avenue. At 12:57 the 'IYaffic Control Point Coordinator was informed that

v . 'l];. .c..,3 c.d,. : .3 ef. M9.p.;. g , % . g g'geb h $ /iradioed the Lead 'ltaffic Guide at Port Jefferson and advised that an additional

'~- ..

s, traffic was being rerouted. Id. At 13:10, however, the Traffic Guide at TCP #40
'

L'..H ,p..'f.. gc O,,,.....:
.

&,. ;:-
. 1Yaffic Guide and six additional traffic cones were needed to effectuate the. . . . .

< ' Q, 3. .f$. . . ,d
*

. rerouting. The additional guide and the necessary equipment were dispatched,

|( f ,:c. W .':;f .x . 1 from Port Jefferson at 13:32. /d. at 16.
,, .y ": | m, . 'l c p . 'i ' ' . } At about 12:32, attempts were initiated to get the Miller Pixe Fire Depart-

'

. . %;.
.

. '1%.Q.;,;bg ment to respond to the fuel truck accident; at 12:37 the Port Jefferson Lead0: .
. ' , Q: , M 6.;.q '1Taffic Guide was instructed to dispatch dosimetry equipment to assist the fire

7

, r, , , , 7 . .g ". :;, department; and at 12:50 a Route Alert Driver with this equipment departed. Id.,
c-

.,

'

.
.- w .;- Attach. C.9, C.10. The Road Logistics Coordinator was advised of a need to.- . .

,

g[ ' l. - '
,

.

, '1 send equipment to the site of the fuel truck accident at about 13:50, when a
N'c " . ' . Road Crew was finally dispatched to the fuel truck accident. It arrived at the

"
,

E ' . g. ',, - scene at approximately 14:10. By this time, the FEMA evaluator, who had been
'

. ,,., , , ,
e - 1

-

waiting at the site since 11:30, had left (at 14:00) when it became necessary for
'

,

' '''

.5
~, him to proceed to other assignments. FEMA Exh. I at 36-37,58.-

'

.
, _- At 14:00 the Traffic Control Coordinator instructed the Logistics Support

-

4
- '. , Coordinator to contact Hess Oil Company to advise them that one of their trucks

'

u ' '.f. had overturned and was leaking, and to request that they send another truck to, '
_ .

'
,

"' r-
. the scene for offloading. At 14:15 the Logistics Support Coordinator reported_

,

.. S .* - ',- .

i]yj.' . .I
. ?. that Hess had arranged with a local contractor to transfer the load, and at 14:45

9% %Q [.(.1,k Y,'[y the Evacuation Support Communicator informed the Road Logistics Coordinator

Q~y|1: that a Road Crew had reported that the fuel spill had been cleared, that the truck.
.,

} ~. ':r g+ ;,:. No - | was off the roadway, and that the road was clear. LILCO EX 41 Testimony aty . . .a; y;,3 g g,

,,,'f. W' ' j!* ..y,'t .c,y-
, , . . . , . -

^ v4.,
,. - .

,o.K., .
. .

.

-

. . n ,.
.. @q |';. ~ .' !). 41. DISCl|SSION
' ~

>

. a. x (.. ,.'j , .[j; ' '. There is little if any dispute regarding the facts recited above. The parties
' ' 3-

. , ' O, [
.. ;_,

, .i ~

; ; - ;
differ markedly on the interpretation to be placed on them. LILCO witnesses.

''

'
argued that LERO largely demonstrated its ability to respond to roadway

'

, ,g.. impediments. LILCO EX-41 Testimony at 19. They pointed out that during
'

-,

the Exercise (1) the Evacuation Route Coordinator immediately attempted to-- -

,, . ' . y: - -

t ,
,

verify both accidents; (2) following veri 6 cation of the gravel truck impediment,. , , .
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ghh..U! a tow truck was promptly dispatched; (3) after verification of the fuel truckN$kif-Y-
. s

f;'nfr.Ni ' M OI. N M M. impediment, steps were taken to eliminate the nre hazard and to offload thei;:Jf

.kI bhh. 2bl.IANb.Shh vehicle; (4) once the Evacuation Coordinator became involved, decisions were

fE.bgsML.d@< @@d.,p.MIM @Q MM Pd
Promptly made on rerouting schemes; (5) rerouting schemes were rapidly and
effectively implemented in the 6 eld and then removed once the impedimentsp y $ $i

% @% %-j %@$$@:'.$y
NM 4 were cleared, (6) an EBS message on the impediments was prepared and

M,8|hj broadcast (simulated); and (7) the Dansportation Support Group recognized the

W: Potential impact of the impediments on bus operations and promptly informed

Mi.y.d?%s:,;M.D'i.iW}.W?q'p||J,% 't C ' h .f. .
fi the appropriate 6 eld personnel of the possible problems. Id.: q.4h T

A'd & y?f, M m .f;.X ,; C.:,.-h..b. 'LILCO witnesses acknowledged the existence of delays in LERO's response.

m s,, .

~. .,;^. #.c
. 1.g s . gij cp??.. ;,. ,,% #. . . and attributed them to two causes: first, the Evacuation Route Coordinator's/

e

o.jf.fi.68A [ ~.;7N'p' .r'.^,dc
-.

failure to perform as effectively as he should have and second, the manner in
f.> , m M .wg , M. . ; which FEMA introduced the impediment messages into the Exercise. Id. at"

g q V,WQ.y,Qfl.$ % .S 19-22. 'Ihe witnesses admitted that the Evacuation Route Coordinator's failure.

' N h [ % M D N j, Y 7 to inform his co. workers and superiors in the EOC of the roadway impediments
. . .

% .ly/ f. W f MMMfF3
delayed LERO's response. Id. at 20; Tr. 966-67 (Wilm). They testified that his% N 'd

S 'i.- GM sNNihi 4.j omission of information in transmitting the original free-play messages to field; % '' e .q./. M.g::c

.D personnel resulted in delays and confusion because field personnel were unaware

f.y : M D.- Q,f'~.' M. h {, W:. q.'.; p ,J R, 9 . dof the need to meet with the FEMA evaluators. LILCO EX-41 Testimony at
.

g,yp i.%p 20. 'Ihis led to incorrect reports either that no impediment existed or that the
n., n n.,4 M'.;p fM M.

MM. . . D. @R*-- s.b.. M..n$ S W '- h ,Y
. N f-;:D c.,, impediment had been cleared. Id.

, v v/8@Md;''M.OM@% 'd]
.d.9 In presenting their case, Intervenors claimed that LILCO's response to the

~ M[t
e

M' 72Q,G' two impediments was wholly inadequate. According to the Suffolk County's
*

Q.Q' testimony, for example, LILCO: took too long to respond to the impediments;fi;Cgi~.
MSIkM%M.''y.

failed to demonstrate that it could effectively communicate crucial information, M N E:

l';.f V U .. TyM.,[,M Wl;,6)M
l .q about the impediments within the LERO organization; failed to allocate sufS.

3. PDM.C.$f ' 'jFMf: cient manpower and equipment or material to deal with the impediments; and
.lich [.i M NJ.M;W.J| failed to reroute traffic properly around the impediments. See Suffolk EX-41

j/ M;!'. 7 W $.W ,7 Q / p W . % j.. 4 Testimony at 33 37, 43-48. In the County's view, these problems, as revealed

,?(i h ,' k f'd h h.h.~Q N during the Exercise, demonstrated that LILCO's organizational structure, Plan
.

'76W ujM design, and response personnel are unable to protect the public health and safety.
: @ ,*I$.Jf McV.@f'.' C 4 MQ :...'/ U N % ; . - FEMA assigned a Deficiency, an ARCA, and an ARFI on account of.

h/2h bhk@*h[35dh.j LILCO's performance. In its proposed findings, Staff concluded that LILCO's

M .'. ~ Ci A't ' !. 4 Performance demonstrated a fundamental flaw in implementation of the Plan.1

O n]Q;9 Tq."'7pljy.syt.%,%,dP|- Although the various elements of LERO's response called into question by

C-f.i. .i '.y '..j;ff[i'%' :e. .%f.j/ JJ.
d ; this contention are closely related, for purposes of discussion we have divided j

- . them into three pans: Communications, Actions to Clear the Impediments, and
|.V '9 . r
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-

m.- ~ . > -

D;F.f $y@0,NTd K;':%ny%p.y.i
c. ..

d % . M M. . -'gff, FEMA concluded that the lack of timeliness in LERO's response to the two

@ pu. 3@Ryq' ' .

; -;g%p. : .@>h
evacuation impediments was the result of a failure in lateral and downward:

d communication in the EOC, 'IY. 8259. As a result of this and other communi-4 d m.A, p. fA.. $ s d.,,MM% cation problems at the EOC, FEMA identified a Deficiency in its Post Exercise..qM
.?q[G-'bb h!. Assessment, FEMA Exh.1:Mr

' '

W ;#, % ' %',', %.s ~. :9;;M. 'c.N..g-V!:n W. v%., *t.%,N. ]s
%, .~ Gi:.TeWh:. h.

d. . DEFICIENCY
w.m 3. u. ., .w z -. u , , ,- . . : ,. a .

U.,jp. c.u / *E.4: a} Description: Delaya in responding to the two (2) evacuatim impediment free. play message:v.~.g y. JM: ,p .y;

.,ht| :M, " 'f (t3M l'y[["[if i'*''r-.ft.'['ff inserted at the LERO EOC were caused by the failure to inform the Evacuation Coordinator..

', U N;Q "" .. - - in a timely manner. In addidon there was a lack c(internal communicadon in response
v , W. -m "A , g. ., . p

"
to these impediment problems. Pertinent informadon was not included on the 1045 and j

-
,

e . [ ,.b , N. < 9. t.{.7 .i. ~W. . , g..
- Support Communicator for Route Sponers/ Road Crews regarding the simulated impediment ;

. 1106 LERO Message Forms fran the Evacuadon Route Coordinator to the Evacuation
{,"y

, ,/
. . . . :n

- 74 , ,1, ., ,''r |;",,.., involving the gravel truck and fuel truck problems. As a result of this lack c(information,
'

'

':

- 'r,6 / - [ [f . ; ',L.,'_ _ - '.E: the impediment problems were not analyzed in a timely fashion and incomplete equipment,
.'/:f

. . j was dispatched to handle the gravel truck impedunent in the 6 eld. NUREG-0654, II, J.10.k.

-

Ny,'c ' ;,q .. ca. ..:. -
'

' , * - 4 Rscommendation: Internal communicatims procedures should be reviewed and revised as
''' *

t

, . . ' . J,'.' ," ' ' y necessary to ensure that informaden on impedanents is pranptly passed both up the chain of-

* "'.- .

, ' m .I ,i comrr.snd to the Evacuadon Coordmator and downward and laterally to alllead coordinators-
, ,

.J$'; under the Evacuation Coordinator and their staffs. Additional training is needed to ensure that '
' ' n- 4

, ,

.
,' ,j the procedures, whether new or cunent, are property implemented. All coordanators at thee

* ' *w .ec
_ .;; EOC, and those wha initiate messages, must be trained to include all painent informadan on,

,. _ , the LERO message forms and to analyze the equipnent requirements to clear impedimenta. l
*

,..r.. ,,

5 h '
-v -

' FEMA Exh. I at 39.;.

t. . . . , . In addition, FEMA identified one ARCA that resulted from LERO's responses
.t

-
.

'

1. ,% S.
. to the impediments. We view the ARCA as also raising communicationss i-

, .

;.- ,j ~

problems, It states:.; .
'

,.w

. ~ ~ .
!,t . s

. :t . ,.I i f * .! H '2> 1.' AREA REQUIRING CORRECnVE AC'llON |. r

3.n: , v + .- _ .;

. . c . .,h,* [,.y, , ' ,, 7y . , ' ' " - ' Description: There was a delay of about forty.6ve (45) minutes between the LERO EOC
,

. < y 7 | 1,' 4' . ,

5. g y .,t :? ' *|| ,

dispatch of that spouer frorn the Port Jeffersm Staging Area.This delayed timely veri 6cadon
]

'

[ sic] $rst suempt to have Route Spcater 41005 venfy the fuel truck impediment and the, ,

7e . f ..' '.,-) i y ,.'. -
*

0 ., - Z .

'

.;*.'* of the impediment. NURESo654. II, E.2.4

& )' . cmms ^'

, .'
1

.,"T.../- ' :s 3i,9 : . f j a . ,' * ] ;. ] Recommendation: Personnel need to be trained in the develcyment c( ahernadve ap- !f, . 3, . , _- 6 ' ,.

...', .j proaches when delays are reasmably andcipated in the $cid veri 6cadon of impediments |,

'n ~ ~ # > ,1 a

, . , ,,f .e.
'

y to evacuadon. Development of ahernadves shculd include consuhadon between, at a mini..,

; '

<
+

, . mum, the Evacuation Coordinator and the Evacuadon Route Coordinator..,

: p.. ,.. . . -,
i

,
y~ i, ' -

Id. at 41. Finally, FEMA also identified one ARFI that similarly raises commu. |
' '',ii N nications issues. It states:. . - .
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.w i-Q AREA RECOMMENDED FOR IMPROVEMENT

.- - k! 083cription: The 1205 message concerning the "visual dieck" of the fuel trudc impediment
h

k'.r*m M pk'$ W{,h 47d*S@.YhNi
1 ft m th.: Bus Dispatcher at the Patchogue Staging Area to the Transportation Support

NM d .dstfj Coordinator was partially illegible and was not written on a standard LERO message form.

sf..g ''YM*fh$stiW@'$y[d*I j M# M-U
. 8WVS

/fT N'C8"vnendation: LERO should consider whether operations could be improved by addi.

%%?/;[,k ef/ h5($fh M+,Mj$( ?

hq h Th* tional training stressing the maMatory use of standard message forms and the importance

.N . 0.$m[
N. n$.jdM,jW;N..W.W.+.N. sM ?.% w e:u a ..% :e. s@Ni,':
. s

si D%;;:b !d Id. at 42.

M h. 3, M c 'The NRC Staff, in it: proposed findings, agreed with FEMA that LERO's

9.;M,1,9p^ .;D;Ny @#cC 6 *Ww 'j
responses to the fuel truck trnpediment, and to a lesser extent the gravel truck

. am .

7 A '., ,'c . f ',M' ' h .' impediment, were generally ineffective and failed to demonstrate that LEROr

* [' ' $ s, y iT.{ M N .I.h h M ,j could deal with impediments to evacuation on roadways. It also agreed with
,

m f,'" t :g .k3.;; . y.,,f?~ # '7'f. .p*y : "..'A. . FEMA that the deficiencies in regard to the removal of impediments were the, ' ; n.i '
. n ..

result of a failure of communication and training. Staff's view is that these.. .

M'6. D - y-%
* $ i / z.<7 J.".' i E. MD'I," O |

problems do not show the Plan to be flawed, but rather they demonstrate that if

T". l!J ,p MG
. f

LERO members do not follow required procedures and promptly and accurately

N.Q< . . ,i , ,, a w. .W-S y;j ;FR.. ., 9 communicate evacuation problems, as called for by the Plan, the Plan will not.p . f. . p n
f. . /;.Mf.M.i'.QN. q|

-

n .

work. Staff Proposed Finding 229 at 83. Nevertheless, Staff concluded that
.. . .. ..

' |.N.iff 0%;feyp.?ftQ.yi
?

V,.:.A.!it 1,'% ; 4 "the Exercise revealed . . . de6ciencies which preclude a finding of reasonable
7

)['.I'/ Q%.k[MWq{d'dMI assurance that protective measures can and will be taken, i.e., fundamental flaws

j, y",f.1. W]
! .'i@.yTj in the Plan" in regard to the removal of roadway impediments. See CLI-8611,

r5.Z M/%.M 23 NRC at $81. Before a finding of reasonable assurance is made that the Plan'

. i. W> j' ,|J.'M. .. . Jf y',:$,3;$.r ,.7,.M,. Y..
, c.

..
;.N.

. -c.,N.. . "can and will be implemented" a FEMA remedial drill or exercise is necessary,
-w

-
-

. .

f.e.@.s h;IW after further training, to demonstrate that the LERO personnel have the skill and
y ?3@;.y|j

-

.

;.y ability to implement the Plan. Staff Proposed Finding 231 at 83 84.
,.MyEOj:'W.f''|c,.Q.! In their proposed findings, Intervenors have raised, in somewhat more detail,

.

, m, ;g 'fL.%_7y y q ' #7. , .

% y k ... the same communications problems identified by. FEMA." See Intervenors'
W,; n.>M 4 .Pc,. b 'qc.. ./.J :4. )< 2

.
Proposed Findings at 183-90, 198 205.

.'''

J. d y,... h 'd.1 M , Q 4.T/d LILCO recognized that there were problems revealed in LERO's communi-
cations. Its position is perhaps best summed up by the following findings that'G h ; 3.ct$.ff..O.7:/f.y g

: <:, ,.r . ..e- n. -

p e 4.4 it asks us to make:
?;;. ; ;.: . - 1s 4 y% co,'.7, w ,-
@'~d.$ je[.g@.3,NM @n s .j,j 237. Cearly, the Encuation Route Coordinator's failure to cornmunicate immediately

: . c. . ..'. 1, . r. , . ,:.<. . ...>
s -

. .
-

information about the two impediments to his co workers and his superiors in the EOC
.$ i & ,B @ f '. 2 E iW % |d.y; p* represented poor judgment and signi6cantly delayed LERO's response to the two impedi.- %3 9. p 4 ".B .QJJ 'N ' ? s ,d ments. To a lesser degree, his failure to communicate all information to 6 eld workers also

,

W[,* .J.>7.g]:!. & ..dif/. i,#. . t ,$ , M ' W * / . 7, f rf ' D
...' 4 f.

c : N ). ::|4 i, delayed the response, particularly to the extent neld workers were confused about the need
,'

- 1, :. to Snd a FEMA evaluator.
. S gJ,..,y .M'):a .u . .n ',~ 'W.r.'.:r. 4.',

,
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g'* .[' -( k ** ,j'
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I3AdditionaDy. Gey have raised se maner d the timehness d the sumdated EBs messages emcenmg mese
.

impedimerns. See Interwners' Prwosed Fedess M2, er seg at 187. er ug. We deal with stus subject in
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| ) k L'l y si,\ ...K ..O.o |.f '.'i, ? .f.[.]
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V:Pis. ;%; ' wLQ'M . ;a 6 :?'d .<:,.:: h.
:g.- 12 .C:f'p: *6 .. .y 238. In addition, we agree with tlLCO that the manner in which FEMA input the freel' g*Ca. pd.,:kQM;.yEdk(W'iA!

*

play messages, and the way they graded them in the 6 eld, affeaed LERO's response. IllfohQh.;#.$:fM'.g$fM.$N;l $
_.Y t 4 t h d .J C e y' g f.... b? V ], Y cernctly notes that had accidents of the severity hyposhesized actually occurred reports of

their esistence would have Howed to the EOC from numerous sources and would havekW di . ff3[nYUdhe.hg?,hhM9@Mk'i'[M i highlighted the need for immediate action. FEMA should reevaluate its procedures forv

QJ$hid i"l'"i"8 i'"Pediment menagn into eurcius to try to mah the procen mon ruHstk
4.hecgy"~.%dhiq%r.5N1

3.'N:h.h}?'kk h)h.% h M LILCO's Proposed Findings at 88.

Bf W.:cd.$%I. .;inp%.f'7WV LILCO attacks the Staff's position on the basis that the examples relied onff

4kh.M/.fy' Mk DE|,f)'.f- yeyl .: by the Staff to reach its conclusion do not, on the grounds of timeliness, support.

D.dh'SM? that conclusion. LILCO supports its attack with the following, all of whichE
EfW '/.Jg. ('D.',n f ? ' . . |. ' relates to the fuel truck impediment:

M; .M,o JM ,7 ?.. Y,. m 'j f. ;j C's i ' [,b i.. would not in fact have delayed verification if the accident had been real,

?70,
. '> . "!q First, the delay in the dispatch of a Route Spotter to verify the accident,

.

x .

S.. ; .j or if FEMA had employed some means to identify the accident in the
.

" ', i2. s.'.I,d.:.,.f|
.

. ,,

- j. C . ." . ' ' i field, because then LERO workers would have observed the accident (or; s. .

,m e...:s,. n N
-

, ,

' ~ >
~ - . . its simulation) and reported it;.

.

N. . .
4 .;3. ~, . 4 . ;-: q , - . 1^ . .i/J Coordinator acted promptly to rero":e traffic and summon the fire. ip '

' .92 Second, after being informed of the two impediments, the Evacuadon
. - -

. .. .
- . . , -

f * - ], . -C-@M .9]
::g '. department;-

.
' b .

'

Third, the Traffic Ouides wre prompt in assessing the need for
,,;[.?] additional equipment and assistance in rerouting traffic, and the Staging

~
'

. .'
'

; ' ' , - ',j Area was prompt in its response to that need; and:,

. . 1
. :q Founh, the timing of LERO's actions ia sending a Road Crew and,:,

j in contacting the owner of the truck to have it offloaded may not |f. ,' ~.

, :. . . . . -,

.7 be criticized because no message was inserted by FEMA to indicate
'

'.-
s ;. ;' '

when the fire hazard was brought under control so as to permit these |

+
,.,

'
. . ., .. i,' i. '. activities. See LILCO's Reply Findings at 29.

'
'

. ..

,- , 7' j ; Finally, LILCO asserts that the Staff never explains how these allegedly' , , -

i

, 7. Q.yg.; y? . -b af? 6 .' . untimely actions would adversely affect the public health and safety. LILCO
^ '

,
, ,

]>.|f %.fjE ,p';.' Q' j. x - .
,& , , , . . . notes that Staff has accepted the position that, in a real emergency, the existence

. '' of the impediments would come to light much earlier. Consequently, LILCO.

*] , , * 4 - believes that Staff must also accept LILCO's position that, in that situation,P,y . ,

. i.g . g c , f d ,- .r.., '

s,. , prompt action would be taken as it was in the Exercise once the Evacuation.

( T ' ' ;, . ;q. 1 Coordinator was informed of the impediments. Id. at 30.' k p, #, 1
o-

J . '.. ;. 76 . f, , f Intervenors' proposed findings, LILCO asserts, are defective in that they do
'{ %,,,3( . .y ' '' * ' ' not fairly present what in fact occurred at the Exercise and consequently create

- '

r; x - i ' . ., , ,

. & , S .n. ,

,
the impression that many more problems were uncovered than was the case. j

<
~

,,

We can in large part accept LILCO's arguments as factually accurate. We, , . .

Y C "- '. recognize that artifacts of the Exercise influenced the timeliness of LERO's
'

7, E,.: ,; %J f response to these impediments and that to a certain extent, the lack of a"*
, ,

timely response is attributable to FEMA's handling of the Exercise scenario. !
'

,
' *.'

.. ., .: * ''. Nonetheless we cannot accept LILCO's conclusion. |
.-

.

. ,,

1~ '
- < . -,. s

\
.

. s . .,
'

- - ~ ,$ 112 |.

.
,.

t

1.
1n

,1s *

. .,

e

.

- [ * ' * '4- * * ' 6[ '
'' F< ***'.,1*[f '' * ~*' 7 ( g4**4 v.*

.
>

. * ' , .; 'gr. , - '. y * ~., ,, .

.
-

< * Q, *y ;.' ',
. ,., ,.

' '

~. T ; ' . .h.
.

' ' ' '
. , ,, , , ,.

. ~ ~, . .
. . * c^ , b w.n..

, . .
. 't- ' . + . Y . . , . ',. f ' e r.p \. ~ ., .,. .* .j, % - v'

' ' , ;s; . , ,- )

,

' ,

-,,

w



Ql.QII W Q WCW W-.|m50 %,o.W Nt? w?& @ W,Q$$.ki:& W ..% W W *?||DD 2:w +r,, ,s v. , .,^. W. 5 . &m. f $ i
WW '

%mg, +w<..#.e. m..r.%.,m. , .. m , . _ .Nw n : M. s . , .w 3s}..s.. u . s * m.,9 .

. .i .* w !Egj, * . . ,%* , . . . ea f,T@ pp ns.m; ' % -. ' ' . -*
. , . . . .....

-
. , - ~ s. ... 6

.; %y.y@w. w w.gj
'

f., f. . ~ . - ".. <..

J. W,,..q. a;M i,
s st e.

- ,
- J a. ' 7c-- -

;,

+ . . % - -
t . ... p. c- y,,<.

Y.'.}w. \ . s. '
,

;

M|$g.%m%' ,h.^L ? .\ L,, s ~ ^|.f.',.
*^' . *~ .y.

,*
*

,

, ; , .. *~

. '.."|& ?[N . . '{|pw .;5. ' v.& .M ' :. , k '-*.k. . ~ \.

'
, '

.. .m . *;* -:6 v. % ~<~nsg, . , . . . 3, .~.- r.

? /m'! 9.h :.c s.
. m .. .; :. n. ..

-
-

.. : , ,
-

, . . * . .~ - - "-.W;

$a.%; > y;?. ?s.~ , . . .g. w&:a-o%.z. %.. , ;. .,. ,,.
*'.; G :"" *

.'-a - ' '- " ~

.,. x; I

. w.v . , ; a:.

.- . , ..&

~;.:4 : - .(~.,.p[r. w: . - ..ae.~

' . e . . . .
W., .W.. F:.~..s2 * + '

lM; .
..,r

,. u ,QN%
n

NJEjIg)h.7'N.$3f{h M 'kiMWfM! .bf,'-3,''g Accepting LILCO's arguments summarized above, the fact remains that

$'' DEI-f@$hIfhst.h5.N..;dNip*M).hWNdNOh.M')k thLERO's communications were inadequate in the following respects:
First, the Evacuation Route Coordinator did not inform his superior

,

k/@kik%ykWdh(gjiW;/@k
'

M % 'Myg g or his co-workers of the two traffic impediments on receipt of the free.

%. pEkM9QQg d the discretion to verify the impediments if he believes that necessary, as

^

MWiM2 P ay messages. Wh'le we recognize that the Plan gives the Coordinatorl

hh Nd Q-}@@ he did during the Exercise, nonetheless we can see no justification for

.M..~%.~>.n.MNhN.7%%m . .M,ikp.indi!O
M A? YMiG his withholding of inforn'ation pending verification. Where. as here, thepm

% ,Q, O''i'' M y.3 %.h:'W@| h p..
.M. . .MQPD messages p>stulate the complete blockage of evacuau.on routes by major

? Q .% re accidents involving heavy trucks, one of which posed a risk of fire, the

$.i-d M.f.s(,. E. . . - ,d_ ., U .

'

.
Coordinatc,r should at r. minimum have informed his superior and his

; , . / M 't.;9.i co-workers of the information contained in the messages and the act2on
u . .

3...:..% < .,., . . i.t$ 9 - ..

'F',;'.9....'.; M. , %, C .$ 1;7 %,. o g Q
.k.? ;^ % ,6 .- .?f , he was taking.

;#t ,i . , M. ., / W Second, the information contained in the messages that the Coordi-- . s ,, . . . .A. .
.

.

S , f. ., . f s *. D .i nator had transmitted to the Route Spotters was incomplete in that it
.U.D. . s; 4. t. " .h, u, ' '. .

s .. .s s . -j did not give details concerning the two accidents. While LILCO may,.f y.. . af.s.
g?] .e.j+'p'~;..;. . . n. N.:r3'9.

.
fj

,;
f y..; Jy,.

.

.l.
.

well be correct that this information was readily obtainable by the RouteY. .b

j%.",'Q"|d, "W d.w,1,(%g.$ Spotters on observation of the accidents, nonetheless its inclusion would
'

, ' s ;. 3 ; .
. ..

. g cy :r . .. a Qi have served as a prompt to ensure that the information contained in thee

Mkhk;Nh
^g@. $.2.F. 2 M ' h; N .$$'{[|.

free-play messages was verified and, more importantly, relayed to those
,bWuW S .j who would need it in mounting a response. It is a fact that LERO re-

Q'@'p.p.;W,. h; WI,Ty .i? $ |'t-i. W, N jfLj
>5 '.j n i 2 sponded to the gravel truck accident with inadequate equipment. While,

.

D Vj in a real situation, the Route Spotter might well have observed and re-
. r '. -

.

1|:2,j.6,Y| % 1 layed information that would have prompted a response with adequate
-

$ h.f'P-Q J3! lQM'h equipment, inclusion of the details contained in the free-play messages
5 ;Ft /:,;iv F'.- ' O.i;-1 would have ensured that critical information was noted and passed on..

.p.y?qA s'.?!$ t' Third, the inquiry directed to the Staging Area as to whether Route]' y'y.s:g*
' ";

g$2.b ;j.pa + d :y$9,p|&}f@;.
O ;. f : N. . Spotter #1005 had been dispatched should have included the information

.a .jh. Q'[ contained in the fuel truck free play message and a request that that i.

.@M, X2,;N g,|p*;r;;; D 4 d N R % have prevented a delay in verification.
t:'A . 3 Spotter be dispatched quickly to the scene of the accident. This would

c. % N~ $ 7 M;v df: [ :.;pJQpp:MfT,,.cM;;
QfJ'. N;W.;J;. . 'Ihese inadequacies demonstrate a fundamental flaw. Ibrther, the fundamental I

.y! flaw involved is, Staff notwithstanding, a flaw in the Plan itself, revealed in the

y(M M 9 %Q Sne,$?}M
d. N- yhi, ';<|q implementation but not simply engendered by it. We note that communications |;.

iqs?.
.

pmblems persisted in subsequent drills. Suffolk County introduced evidence to,

the effect that in a June 1986 training drill, which was evaluated by a LILCOM"N ,L ,;.M,EiG f.y.;
'f.M. 6.. .a ,,7 4. .67 ', N. D..Y- N

, ( <. contractor, Impell Corp., the two impediments used were identical to those used*I. y
. .ti.n.p/ '. 2 .;,

. ..
in the Exercise. Suffolk EX-41 Testimony at 65. Impell criticized LERO's. 1.. i.

s. .A A> .

a,;w . .,,.n - e -Q< . ($f.s g6, g yQ response to the impediments as follows:e. :q
'

%., . |? m v'-Ag ? 's as. > :. , f.

*/ - U, 'Q i "Ihe Trmsportation Support Coordinator should have done a better job of keeping control and

r

f.k.;3.Z *.'p#r E b E [f ? [ . M .'[
mps

L1dd [-h.j JM5 72 /II managing his group during the twd impedarnent scenarios. No one individual was assigned!~
,;.. ...~2 . . <

... .

' 'm' . , 7 . . f. 5 j '

. :'
.

. ..n .. ~

;. !] &. . . .p, a + '; L ,

a W;; y
..

,C'
,

*.g.,.- 3 . ,

.- 113m.
. s.

,
.. ,

J . Jg 5

. [' j b. w' i.,'
.

, ' , ,
* ,

. .y.- < ..
- ,s . .,

,J, . . . ; ) . .-

v,w.; y . ,. % ; >}.
. <<Q."',

<. 3 y - i
v i,r. T j.*v ,

. V + *[, k * , . .., , i

,'*

*
v-

.. ' . ,
. ;~ :- -v g- x~

~ .
*

n * '. , . , s. .,
'

4 * I . 4.. . .

O , ,1 t . I.6, . .4 y y %* # F,
,

,;. - , .
.

, ,
-.,

s , ,

. .... .

o _

.,s.
,

.
-

s.
-

. . . .

.

.
,

i a .- .
. .

,
____z_________ _ _ _ . _ __

_,. -
-.

,



hkh '

)."MM } Q ,.C y|9 3,r. g:WQ.%|%gf.'..'n'*f'), .T; , '.q n'<fk!? .% ', :.,4j'.Q;', <:|;(.,.*Q..:.'? - ; J. .' .:.. :.:f.yQ.3*@ |.,

. . s
.... v,.. r e.,..s,.,. ,,..,.5.~,..,~....~....,,.g.w..v.....,,s-. . . s: - . . > . . . ~ _
.

: ;'./ ...w.
,. , . . w.~ . . . .

. ..s y: . s s <. . v.
g || jy.- Q,..~f

m,,..,....,,. 'W .i .t ., | , a
. , , , .. . m

s ,.
1. .- * v~ . . . g~ . < . . ,. . . s. ,3 ,m. s . . . ,

- .
.

~ m,6W.e ' 3;; ~ : ' f . ' e. 1y >

: .. .

,a <;;' g;.ig./. .1{ -.. .<.

.P '.,, :
? ', -

_

;- . '-. , '.';'',,. .
'

' q . .L ; < &. &. ; .- )'

v .+ < . e
T -'..pi,~.k

.

'' '. g. 3 -f , , , -
-:p . . ,v .. .

. ;* ; . ' Y'y/ 9:,6 |. ;

;, ,
..e n .. ' ~ < .- ..- .: ,$;a, '

. - ', ? g . , {.

. .. . . - .. .
,

*:L - t" - .L '. sd'.*:1 O L . , P. L ..? |h' '..',::: h. . :. .;"L--
, . ,

. -
~

' *

' . . -_, ,.

-; - , . ._e, Y,\_
.

'. . L. ? .w,.
~': + i;

,

r . -

|
.

..r. , ,,e.<
,
, ,

J. ( ::'. y p ' j p r u...'; = w y .n "
,

.:,
.. ..

<. .
Q,,:; . e..,r. ,

.W w ,m .os...". ,-2
, . . .

g. 3 .' . , :.y .% ,W ;. k r.[,1,']c,7 ' O 7 , to be in diarge of handling these impediments. Because practically all groups in the EOC |

* .
sf

.h khhG k P need to be made aware of sudi a problem it is irnponant that one individual be responsible

.,@k[[#G'+|'pW.?Wy?Q.3Lp,(j
.

for coordinadng this effort.2 >

fh y ;c.p L7'^ d.:i p;,frg4 yv g. %.;..g.n

P
- ~ 'f.p.w.,'rh .f[d2e$. #Om t.Ap.
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N'd;[y/,h._. N.(M-$ tanker truck from the roadway. Suffolk E.4-41 Testimony at 48. LILCO believes
-QA .' .t' the scene. 'This vehicle would have been too small to remove an overturned.

M .c 6'.
fy O M 8 O-) % .2.$.E.p fej that the equipment dispatched to the gravel truck was adequate in that it could

,h;3pil $, yij'.??;s: have opened one lane to traffic and called for assistance, and that the spilled?.

G.MO @i."$.M gravel was an afterthought in that the free play message did not mention that

L @ MAND}$@'M
..

Possibility. LILCO EX 41 Testimony at 26-27; 'IT.1019 20 (Wilm). LILCO.

b. .Q}f(Qf.fk.[/[; 3' .y1
fM / Mig 5 AM 9/'., notes that the Road Crew dispatched to the fuel truck was to stand by to render

'

assistance if necessary, not to remove the truck from the roadway. Tr. 1024-25
Q,.'.i? ff. 4.My . '. .. (Wilm).gd:.F..jy[pW. . . .~21. j . . ' $ 1. - 7 Given its mission, we agree with LILCO that the equipment sent to the fuel

.v .
.,.

.-
. , m.

y.y 3cp f , . ; .+ , ..79 truck linpediment was adequate. 'The equipment sent to the gravel truck was,
,

,'$@ $ . / " " . .'n ~ $ ' ~ ' not adequate to completely clear the roadway. While that Road Crew could
.

7 . ., - y.y . ;.n . :, call for assistance as LILCO points out, it would have been better to have
,.-q 7.. . .J ' .J < sent the proper equipment initially. We do not regard this failure, by itself,,,

'

.
,. . . ? - ', G c''J', ;J, y;' as a fundamental flaw. Moreover, we find that it resulted from inadequate:

: ".S '
- .- a 2 communications discussed above.

.Q;[C $(fiO 7 <
S .' ", . Intervenors also assert that the responses to the two impediments werec

' " j' ' .; . 61,j': untimely. See Intervenors' Proposed Findings 270-273,297 300, at 19192,207-'.
.*

'

-

.,,.; f G ; '.. ; L';%' N
,

*

09. LILCO disagrees with this assessment. See LILCO's Reply Findings, Vol. II,
? 7- '

~ y4u r. |/,;* 'i.JTj a delayed response to the gravel truck impedunent beyond that occasioned by
/. J- at 58-59, 64-66. We do not believe that LERO may properly be charged with,

' f~ 2 ' M' '
.. ' . , ,

:Q, its lapses in communications. The chronology reveals that, once the accident
'

. . . -..

,
' - ' * .' v was verified, LERO's response was timely. The delays in responding to the,. . [y] fuel truck impediment are less easily explained. LILCO believes that they werem

-
', , , . ,'' 'n necessary in view of the nature of the accident, and, in any event, were not,

'

of any consequence to the public health and safety in light of the rerouting of.
,

*

'

traffic. Assuming Intervenors are correct that LERO should have acted more-

' -

,
, ; promptly to complete the removal of this impediment, we do not find that this,

failure rises to the level of a fundamental flaw.f. *. -
,

,. .- ,

. . ." . . . 4, . .

|

~:, - . . ' . . . .
,.-,.;.... , , , . = '

.
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,. e TRAFFIC REROUTING. . .

\,:,

.J. .. .<- .
|?. 4. FEMA reached no conclusion with regard to the efficacy of LERO's traffic

* * *

, , ,
.

!

. ; * ;,' ' *
-

'
,, t ,

- 1 rerouting around the two impediments. Staff, in its Proposed Finding 230 at;f, ; < .' '
.; W> '

83, found both LERO's rerouting schemes and those alternative schemes put- .

., i' 1 - J. ' - -
- forward by Intervenors to be reasonable and workable.'

'
,

,' M . . ,d, , t .,(
, - j Intervenors spent a great amount of time exploring this topic at the hearing,

'4; . r -

'

.'w':,,: Suffolk's witnesses testified that LERO's rerouting around the gravel truck,
- -' ....0 U

. impediment was improper first, because better schemes were available, and
* "W second, because the delay in implementing rerouting would likely have made

- -
. ..

, ,,

[ '. .7 >[
'

rerouting ineffective because of the traffic congestion that would already havef.

U*( .-

-. '
> - occurred at the impediment site. Suffolk EX 41 Testimony at 50-51. They
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W described, With the aid of aerial photographs and a map, a simple one-block

MW.hMI%j.k.M.%
bi detour around the impediment via Waters Street and Everett Road, which would

h % pr.@h h
h. *-bh. ,h

fidf/b[g-[.
d

have returned the traffic to Mam Street and the route it was travchng; this would jQ *M h have enabled the evacuating vehicles to reach the Long Island Expressway or i

t

. -kWhb.;h the Sunrise Highway to exit the EPZ. Id. at 52-53.

$$?dh. Ny%yjMM.%.Qh5v4 LILCO's witness, Mr. Lieberman, a traffic engineer, testified that, while Suf-
syg[MhM

b folk's scheme was "viable," LERO's rerouting scheme was preferable because
4:t4 ;< cw 6,v.2. . g.[,T/,yp,%.#M.,,D *

the Suffolk scheme would reroute traffic within sight of the accident, whereas.

D(s.%q. .,.y$.m' U. .. . m%g).[M
1 r.-

-'k. '; . |7 Q the LERO scheme would divert traffic before the accident came into view. He

C;.DD.MN3,Q@'j?s".h5 y.p W r|% A stated that rubber necking can reduce traffic flow rate by as mrh as one-half,

f d saying, further,"Every policeman I've talked with is aware of the bmrds asso-

%.'.h@.WME'M 6;.3;y!.6 %.j ;.Q
ciated with the rubber-necking phenomenon." Tr. 1089-91. Suffolk's witnesses,,.% . GfP P

Wi: Inspector Dormer and Deputy Inspector Michel of the Suffolk County Police

.? Q 7.c . Jf8R Mf E's .N. #1, - Department, testified that traffic would be moving so slowly as it approached the

o @- v '- Q. . f, impediment and as it turned left to enter the detour route, tilat rubber neckers
s- .

(a'. <!$. .. .EG. .S. f.,W;r '.p ?.['* M?.i
. . . , .

f la,gS p c'
pi would have ample time to satisfy their curiosity, and rubber-necking would not

- o ., W K ' O,t N Q'( oF..
, - . . .

4
.-

.'.Y significantly affect the flow rate of traffic. 'IY.1210-13. Witness Lieberman also

oi,M.wf[iE(SNj',ffGM,.- ?h
.c y . .

Q, stated that the simpler detour would have required more manpower than wasM

.W2 g; jQ there at the time the impediment took place. Tr.1111. He acknowledged, how-

..)W. .V..v.'M.e.. .fr}gh@Ij g.%, e:i
,

. .. -
ever, that the simpler detour could have been implemented with two Traffic 1

1..:?..WD. s . ?A;d'' . . .
'WW. . , ; . ..w ./ M., ,o9.. 9~:.. n.. :n.

Guides. Tr.1112. Traffic Control Post (TCP) #124, situated at the inter:;cction |
''

;
.n-~u .. . . . ,

of Main Street and Yaphank Middle Island Road, is required to be staffed by i-Mjjf O.K@J@NfT'YM
'

i

[4... !:-?.:DK:.:hShh staffed in a timely manner two Traffic Guides would have been available within
S'J:. F Q J two Traffic Guides. Suffolk EX-41 Testimony at 31 n.15. Thus, had it been0

W $.l$. n. .w.f.4.h,, h[.
.

p /W sight of the accident when it occurred. Dunng the Exercise, however, TCP #124 !,
c.;O...e, n. . .

A m~.

,c;.n. A n , ,
. -..

-W pcD {s was not staffed until 11:30,50 minutes atter LERO learned of the gravel truck |

[fjM'[M;: 7.$.[,sy T q . j,)
.

impediment. Suffolk EX-40 Testimony, ff. Tr. 2180, at 26.
In addition, the rerouting scheme around the fuel truck impediment via North

e. ;j; u.n .c.s.. A
W. ,..- V .s

- .fu .. .d.- Country Road and Echo Road was not the most effective alternative, according
..c y .c

. u- ...

e L y..O ,A.. g ,, g,_ y p 2,=
>x .. - . u. O./ cd .T , , . /.: ' ::. to Suffolk's witnesses, because these roads serve an extremely congested area

8 F ? Pt/c.fj. i y N..m u . N, .2 .M. ..m ~i of the EPZ: consequently no more traffic thar. is absolutely necessary should
. t y*e

N~? I
A .y . ..

.

.'W 4 c - :. 't c Eg:M4 @ be put onto Nnrth Country Road west of its intersection with Route 25A. A
. .

.U.t ' D .s . J. Y WNN '.h better rerouting scheme, according to Suffolk's witnesses, would have been

O f; . p . Q '6 %:. M y f @ :' Wh,g
to detour traffic on Route 25A south on Radio Avenue to Whiskey Road,'c. '

( , W G. f . ., ..; G O.| then west on Whiskey Road to Canal Road, and Canal Road back to Route

M y ;J C 4 ,' 'f'j.4: $ [ 4,. MJ L. M 25A. Suffolk EX-41 Testimony at 56 58. LILCO's Mr. Lieberman also regards
43. OJ this scheme as "viable," but preferred LERO's scheme because it was shorter,
It.y' M,E; ; pJM,$Mjy involved fewer turns and a higher class of roadway, was more generally

.:

f,.k . N.i g[g.q ' h M($1j, @j
'fL:

J. '1 famtliar, and would have returned traffic to its original route. Tr. 2274 86,7,

.N fjy g 2317 (Lieberman). Moreover, Mr. Lieberman testified that rerouting schemes are

9/';6 $M1 q., @ sly.s ,M l'.yB
generally not unique, that highway networks generally offer multiple possibilities6w.~;i:

. g,; t.5 sefy,-
-

for diverting traffic. Tr. 2273 74 (Lieberman).w- n :. , . _ _, .. ..
m?..m.-rw r >:,....,.,.c.. .
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$jS| A.Q, .i % ' d M b [ ~ We agree with Mr. Lieberman that rerouting schemes are generally not
,N,MNM . unique, and that both LERO's and Suffolk's solutions are workable. It is

; 5 M',go-@hf b..'Qs@.Md5 %p.? '$ ' j.Q Q..
interesting that in the case.of the gravel truck, Suffolk's scheme seemed to

M,:&.Dg.fs . .y*jdis.h T.!
' ' - be the better of the two, while in the case of the fuel truck, LERO's seemed

y &q :yQ.:^ W-{r''C G. superior. No fundamental flaw was demonstrated in this regard.t

n ~% w.

&: d s A .!$.%:: .W:n (% ip ( ,*,.; ':.yv?,?<

$ W y&2 'G ~% r'. n-:M !' , N*. ?. ,ayf: )1:r .n .. -

w 1RAFFIC LVGINEER;Q d <Q ; Pg g M : ..n'.S 'M j.

.IQ.9 M ('. * jl.j; c'd h Subcontention EX 41E alleges that LILCO's proposal to add a Traffic Engi-

7 .j;/ Q5 :p ; , : .. ;. p.: - f.,[; g Yj n .'
.

.

. neer to the LERO personnel at the EOC will not eliminate the problems in the, ,,, ; . y ; e y *,

Plan that were demonstrated by the exercise, ne Traffic Engineer is supposed,
i

'

']'f. i - P V to assist in evaluating road impediments and developing alternative routing. The. ,.

< ge '. t' ;- ; 7 r, ~ ~ Subcontention alleges that such assistance would have no impact on the basic
,

N* . . _ . .J; < J 1 . , . ' problems with the Plan and the incapacities of LERO personnel described inf,
. . , .

. y.. < ; p.. g y ; . s. '7 / 1., Contention EX-41. f
.,

v c - 7 .q M w LILCO's witness Lieberman, who testified that he had served as the LERO '

. ;j, . . ~ 27 l.|f.[hi 'IYaffic Engineer in drills following the exercise, stated that he believed the j

. . < ~ Q' !;':' ^ 2. , F., ? .;,@t@.
'

'

addition of a traf6c engineer to the EOC staff has improved the LILCO Plan by 1*

. f, if, ; ..S; M '/;,( y ' bringing new insights into the decisionmaking process. Because of the Traffic
M -Q<>. of.y %... ,M y d Engineer's understanding of traffic flows and potential sources of congestion

'

C ' '', , f ,' A Hff.g'/*:' .!
flow, witness Lieberman believes that the Traffic Engineer should help LERO

u.% during an evacuation and his familiarity with computer projections of traffic |',-'s" , f.W .;.' , - -

i "
/'g'?' ' N{;ih.;f respond more quickly and with more confidence to any roadway impediment or

. . . ,
. J. I, Y other traf6c problems. LILCO EX-41 Testimony at 29 30.. . ...

'', - *C' Suffolk's witnesses, on the other hand, testified that the only way to identify,
'

;; . > respond to, and solve traffic problems is to have trained and experienced field
" '', , personnel who are able and authorized to quickly evaluate a traffic problem,

. ', . consult with other 6 eld personnel to determine other problems and ramifications
'-

to be considered, and then reach and quickly implement a decision. Under,- , .
.-

,
,

...A Sy LILCO's Plan, field personnel for the most part do not confer with each
_

. , . . .- "
,,"- '' * '''

,- . . other. Traffic Ouldes, for example, cannot inform each other of problems that-

' , , . , 7'.
'

require joint response. LILCO's Plan calls for most decisions to be made at the |
y ,

_

''s; EOC by coordinating personnel who are neither trained not adequately informed
,

'

., . , , ,
'

-

] . ' ,, t ,. , in subjects necessary to respond to traffic problems. Suffolk EX-41 Testimony
'

,

''. , , e, . < . . - at 77 78. LILCO's witness Weismantle testified that the reason LILCO wanted,, .
. .

' ?. . (~ ; rerouting decisions to be made at the EOC was to ensure that the decisions are' -
,

f q > .f . .y. ,(,, coordinated and made by people who have the overall information about traffic-

; y, . ' , . ., - ;
n, ./ : ~... .(

*

posts and evacuation patterns, rather than being made by people in the field.-
.

-

, gy, i 302,.. . .

' ~
,

NJ s .' ~ '[ "
, De NRC Staff, in its proposed findings, indicated that it did not consider the,

' '

addition of a Traffic Engineer to the EOC to be relevant to the problems that |1 L- .

? .'
' - - arose during the Exercise. While it believes that the Traffic Engineer should be |
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Sk.' 0$$.h fk; $,<

hf@[5 k Ih h able to assist in evaluating road impediments and developing alternate routing
'

M p s.p'g,iLWQy ; schemes, these areas were not the principal source of problems on the day

@h[..y)W ' h,w.hMN@%4.$,MIh.hb of the Exercise; rather, needed and useful information was not flowing to theM r.dAWg W persons who required it, with the result being an inadequate field response. Staff4W sp Vr- #
+:Q.33 W.@ q W ..:0'.S?;p%f Proposed Finding 232 at 84.

$|'i,9...h,ks$@. q,Wj.w. :-hTkN During a drill held on October 1,1986, the 'naffic Engineer was present infMn,v..k.9,,N: y@2.

:.y.i$: - ;G . the EOC. In its evaluation of LERO's performance, the Impell Corp report on.

.-M y , y; i.W.*s'q. 3.d?; f, M .a -,.p/ q. , @,. - @s
, .m',

. the drill made the following statement about the EOC performaace:w ~~ ps .n .. 1

g".h.hN,3i/Q.fWdd:.6N''MM. s
.,

ff 5 :., pg./ M.,:W G .':p :2. y n, f [olne of the major areas of concern during this dn!! contmues to be the comrnimicadons

m. .. '. ,'r . 'g -P. QW. 4 3. , , f.a
9i : ,, VM .W.Q.gt i between the EOC and the Staging Areas. Iong delays in getdng informathn to the Staging.s

4 . v.w. W ?, Areas were experienced throughout the dnlis. Mudi rnore anphasis needs to be placedyno :gQf.g. .f .. y- L; '. .g , , +( , m communications both in accuracy and timeliness. . . h ypears that the common.(;., ..
i. s

. . h.';'I $'.';:
',9 %;M 4 * ,'.y?. :, dencrninator in comrnunication delays is the EOC and ernphasis must be placed in training

*
-

.cd T.,p ,s* : :w. s - rA e- .%,- :t s, that facility..

y; . . = . . ve .v i.- o N ~ .. p h._ ,. .. $ Q C:[t P,
".;; :. - :g;m.

e .N;r

M|1,E%O h. ]:c; M N
,[.l.M F5d. 'e f Id. at 78. Clearly the problem that was demonstrated to be a fundamental flaw

,;;. W. .y .#pyN g. in the LILCO Plan by the February 13,1986 drill continued to plague LERO's

ye...P; 4. J. ,;|J,'yyMDh@.N)
1

5.f / .7Q.'j Performance as late as the October 1,1986 drill. With regard to the performance
'

.

. . /. :.. ,g . of the 'RafSc Engineer during the post Exercise drills, Impell said the following.:~ . .

+ n..pr%) m . p.., ,. a..w :9.rN,. n n
.. . . . . , . . .

. .v . - ~ .: 3. .; . w;t m its report on the June 1986 training drill:;, . .
v. . . . : >. c, .9.u,ys ..~ s ,m, . , ;.s,

v.
,' , : -

o' .c . . .s. . . .-A.
. . -

.
y-

K..s ?~; i .f?p(.re,%'(U;.' f. ns. ,c.>. < .QQi$e'd he posiden of the Traf6c Engineer was utdized for the Srst time. Deir exact responsibilities

d. s h'N M.49ft,;.M f|M S was (sic] not very clear in their own minds. hey became too involved in traf6c engineering
. . f,$ J ' .

-

4 U.~ W h.,Y Mf W
@ M.W. .G' I details,i.s., eumt of the crown on the road and its effect on traf6c Sow, rather than quickly

'

v c .1n ; . c r;n r. .t'
.e

;. ., g'._,v.- w. ./n..W$he f [;h,f |
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p A 1.f.; . W W EQ .,, M ,. M.
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;p.:0 .'h : which a Traffic Engineer was again present in the EOC, stated as follows with.,e:.. . w. c
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.. . .~

..
I

l'/j:f.;'W*',.g
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. time estimates.
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$p area personnel to provide him with information necessary for making informed

.id h .$ M N.M Mf @ W ' M rerouting decisions, will improve performance of LFRO personnel. Id. atM .p p l @ Ye,"M7. W
MMM Nydh.i.9'E 79. The Traf6c Engineer in the EOC represents an additional position and

i[#MN$ hd.$'' d another communication layer in LERO's complex, vertical communications and

yh.kfd:N.MM; .g$.7 ] problems within the EOC and between the EOC and the field. Id. at 76,78.
M. IGM i' 5: decisionmaking hierarchy, and it does nothing to address the communications

ij,,5Mt:|y,f,I. \''y% W"[R[. ,776'O;' 1';

c.c . .%;p .N.y
^ j;.Q . tf:3 Conclusion on Contention EX-4]E. FEMA found the poor communication

.

. S.e - within the EOC and between tN EOC and the field during the February'

P i * g .i. } ; p .f y: ? ,' "J :,; ;; ;. 13, 1986 Exercise to be a deficiticp It recommended that LILCO revise its

, .c :- { g.~c::e y |.7 9 0. ' internal communication procedures and train coordinators and others to more
effectively transmit messages. Three drills and more than 6 months later, the. , I.g3 %.| y -;y 9 .-u . .

/ ."" T i . j'c|m; jib if'.
1 Impell Corp. found that the October 1,1986 drill demonstrated that LERO"'4'..'

. i/ . a . .:.
.; ; .9 needed to place much more emphasis on training EOC personnel in accurate' c|:.

. ' .y * and timely communications. Clearly, whatever steps LILCO took during the 6'y '' .i 'i . - -- . . ...

i months following the Exercise to 6x the problems noted by FEMA, including( g:y.| it yo'.f g[: g.y the addition of a Traf6c Engineer to the EOC, the fixes did not succeed in curing

"

^s. q * y . '.4, g;.g.A:m<

' . $.;93.N 4.?d|,.M. /u%s:h |U the fundamental flaw in the Plan, viz., the de6cient communication structure and
'

.. < . .. . m. :t. L g... am .

,~.4f;,' i ;, jpq'f it may be difficult for LILCO to cure this fundamental flaw because of the

s procedures.
,

Q.%Qff?DJ QC7 K '.' V . y'.j;;'.?j.k;- |?] tmining and experience of the personnel used to implement the Plan. As emer.
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gency workers, LILCO personnel are amateurs; this fact may be the root cause,J ,"; y,'l.s..]; '
.

. of the communication problems. While both FEMA and Impell call for more and
. . , 7 y q ,mp g.. , '1
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I*~ y ~,, better training in the area of communicatica, it is questionable whether utility"'
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' .
2- 'j personnel can ever achieve the level of performance that professional emergency |
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s - - workers, such as the police, display. Nor can Traf6c Guides and Route Spot.''
,

, , ' ] ters, communicating with Staging Areas which in turn must communicate with-; .

the EOC for decisions, deal with evacuation traffic problems as ef6ciently and*

. ~ - . ;

' , - j effectively as police who evaluate problems on.the spot, solicit assistance byD.) < !, , .1'3%q lateral communication, and make and implement decisions. Moreover Traffic., , f 3 . ; . s j
Guides and Route Spouers who must be mobilized and briefed before being
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aw
\ 7, f ( * '' ' * < y dispatched to the field will probably never be able to respond as quickly to an
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. . . r .# .i emergency as police who are already on duty in the field. Consequendy, the
,

. ,.. (, j ,, P
t ' c -j LERO approach is generally and fundamentally unsatisfactory, and it may be'
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Contention EX.41. It challenged FEMA's injection of only two road impedi.
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/ Suffolk County, on the other hand, claims that the reported accidents from.

$k the Sixth Precinct of the Police Department, which includes most of them

kb.'. DMO' 3]37h,dkl EPZ, indicate that there were over twenty two reponed accidents per day.d
:h[h gv during the period February 6-20, 1986, with more than four, on average,

D%.%E..;h. .a, % [d;6,4}i.efAh. h '.Ma.d requiring one or more tow trucks and approximately two and a half requiring
: T n..!. W -- -

.

J. Q|g.M.%, . d.t.a. .n?%p'k@l..$p
an ambulance. Suffolk EX-41 Testimony at 70-71. Suffolk's witnesses believe. ,-

dd 'n.t FN that given LERO's problems with handling only two impediments, there is no
.y' .F,< %;$$$$. . fM way that LERO could effectively deal with even more impediments during a

. .. . r.y- . cd. . W' M* : G; real Shoreham accident. Id. at 72.
y .+ ;myr .j.,y.n. v. w n;%..JM
+, .

A., s.

.p - y,# !ILCO argues that while the Sixth Precinct is roughly the size of the EPZ,
M, 4 (A ,. jyO @y.,,pej...MYh the population of the Sixth Precinct is about 1.5 times that of the Shoreham

.. , $,v,|< @. . R, pt'! >.Y..y 6 EPZ. Thus, to make the Sixth Precinct statistics applicable to the EPZ, Suffolk'sTw
.

.

. . . .- . W . .. - accident statistics should be divided by 1.5. Dividing 22 accidents per day by

# M.,,,.b.l 6.[hj ?.W:6O. 7ff, $ -
. ;|.,T. . "

.

;i.'. 1.5 gives 14.3 accidents per day predicted for the EPZ, or 0.61 accident per.

.

x d.' . 'e ?.. , , . c.6., . ,. .
M- ~.,W.{@. ..

. N,. ., d hour." From this prediction, 3.05 accidents would be expected during a 5-
5 .

c. .

r; @90,T, @^'S:'$ ,7 ]%. M C)
5. . j hour evacuation. Of these, only 0.61 would be predicted to require tow truck

' n C,M y. , V ," qJ{d
KM . M assistance, based on the Sixth Precinct statistics. LILCO EX-41 Testimony at

; .. D,.. A 30 31. LILCO's witness Lieberman calculated another prediction, based on dataW. O. . y . c. .. . -i

W W- 34 ;ff ; g;Vyt1 for the date of the Exercise from Precinct Six police tour two, the 8. hour, ,

[, d ~. 1 - N .:'#. D y f $'[ 4 i police shift running from 8:00 to 16:00 hours. Tr. 1051, 1054 55. The total

.
. , 'I F| 3"4 ( N y . @ g ,' Q|1:q$) ]$ of eleven accidents was divided by 8 hours and gave 1.375 per hour, which

y.i.; ;k, W was then divided by 1.5 to normalize it to the population within the EPZ. The
'

. M.1j . ,

, M.D. '..,.g.e ,. .J': M.,mV. W. s . .t9. v result, multiplied by 5 hours, yielded a prediction of 4.58 accidents during the
*

.r., p3.,

.^' .w .;l? evacuation. Less than one would require a tow truck. TY.1055.,y;
.. m e Ms. .

c . .

f..,,f.
,. x , [r.p,1..T ; F.4 * 7 .:. ,'. Witness Lieberman acknowledged that a better prediction might be obtained

p , .- _. . d.7 ". - , ' . :.f .;c
,

-

if normalization of Precinct Six statistics to the EPZ was based on number,

'
. i d~. i Lic/. g'".n . ,, of vehicle miles traveled rather than population, but that information was not

4
.

*;, X . .;.. ' l n.A*

, " J. *.q s..C, . .r|J.E:IM M.. :?|- ? available to him. Tr.1059. He also acknowledged that there is considerable.
.

. > < o. w

' w y v.(7,.9.t.3 p .;.:-/.,.., h.g ~ 47
. rc

1 uncertainty associated with his predictions, but expressed his belief that withs .
.

,

- 4. g.s.yn;; twelve Road Crews in the EPZ, eight or ten accidents during an evacuation
. . . . , .

. ./. .'g . , ' .c cg$y, , 9.t '. .;., .f. ,.f 2;l could be adequately handled. Tr.1061. Furthermore, because many accidents
.

.. . . . . , ~

, c' , .~, . ' % . g a N, ,. g . y. , , s .. .. -
c;p w .,,g.: i and more severe accidents tend to occur during periods or in locations of low,

;T.'d,M W '' *

k J' X, i y Jh?q.f' C,M traffic volumes, witness Lieberman argued that normal accident rates probably' . -
,f. n.E . 4 ? - g overstate the number of accidents that would occur during an evacuation, when. . . ~. ,

i S ,Q , .C: '*. 4 f., v.:f.{if,1/*:.f.,;'t.*;'.p.jTr.1061.
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traffic would be heavy and moving slowly. LILCO EX-41 Testimony at 31::. . . . , ,..
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Conclusion on Contention EX 22l. The Board gives more weight to the |. r.,

v;; f x.ysY..T.W .'-Q W p .). uncertainty associated with predictions of number of accidents to be expected ' 1u. J'
x -2 .. 6 'h , e during an evacuation than to the predictions themselves. We agree that once

.: n . a.-.s

rJ M Pr.7, h C. -M Q.'. . NN.'.'[.IIY, $, G8.iM.2']evacuation traffic has reached heavy volume and is moving slowly, any accidents
1

.T ~ ? $ O . O.. - [. * [ y-i would probably not be very severe. On the other hand, early in the evacuation,
.

. N . p.$ l'Jc Q ''Q; 7-[/') M,%,' ; .J f {, we would expect frightened evacuees to drive at high rates of speed and perhaps"'

1 S . ; f g. * , J.65.' be willing to take risks they might not normally take. Therefore, severe accidents*

1 w.
. .'h .. '. @. ,q might well occur early in the evacuadon, creating impediments that would cause

. .,

.%.' . a ; ,: ,;-< ,

f ,'7 . './~*7 delays for the heavy traffic to follow. In any event, there is no basis on which
-

. ..( j ,~ .y,
to conclude that FEMA injected an insufficient number of impediments into the-'fg: .ee ,_ ... . . .,

() Exercise.? - -

. <: |
* .:

[g , ,' ,
w... ,g .,

* - ' 's : - ' $ '[,D.

. ;. . q. ' 2. Stoffing of Traffic Control Posts,~ 5 . ;c _ .- .>

- .' ..f1'

@. ..q, W:. %. 1. ;,';JM LERO's Traffic Guides, according to the LILCO Plan, are to guide evac-', .

-' =
.

M.-
.

.p.fb %. %;WS uees and encourage them to adhere to the evacuation routes presenbed by the'

.. N ' v/s ,|. '. d - y p;; g.;y. y
-,,i

Plan. They are to accomplish this by using traffic control strategies and tech-'

' J ., ,,.r. ? a; i- niques such as blocked lanes, barricades, and the channelization of selected por-;
c f,' f'.c q,.;', , f , q. g

.

tions of the evacuation network. Direct Testimony of Assistant Chief Inspector.; i-t
*

, , . , W .,.Q Richard C. Roberts, Inspector Richard Dormer, Inspector Philip McGuire, and
~

Deputy Inspector Edwin J. Michel on Behalf of Suffolk County Regarding Con-t ,. / : ': ; u
: ";; ". u

. tention EX-40 - Mobilization, Dispatch, and Staffing of Traffic Control PostsH
'~

i? %* During the February 13,1986 Shoreham Exercise (Suffolk EX-40 Testimony).
! ff. Tr. 2180, at 16; see Plan, Appendix A, at IV 5 through IV 72e and V.2;-- ,,

OPIP 3.6.3. They are also expected to expedite traffic now out of the EPZ by- - -

controlling and routing traffic flow through intersections, using hand and arm-

' '' movements. Suffolk EX.40 Testimony at 16; see OPIP 2.1.1. They help facili-s
,

, , .g ., . . '; tate the traffic strategy outlined in the Plan and are available to perform other'

,
'

'
.% ,* needed duties that fall outside the preplanned traffic strategy, such as reporting-

-

'

.

.c ,c, :. road impediments. Tr.1563. The evacuation time estimate for controlled (i.e.,*

fi'*
- -

. guided by Traffic Guides) evacuation is based on the assumption that "[r]equired.

personnel to control traffic are mobilized and in place at outset of evacuation f
'

,

'a s'

i.
. , ,

~ ,
process or soon thereafter." Plan, Appendix A, at %2.' c - < ,

Contention EX-40 alleges that the Exercise demonstrated a fundamental' '
- -

. -
*

'' flaw in the LILCO Plan because the Plan fails to provide traffic guidance'
'

.
-

'. for evacuees until long after they are likely to be on the roads attempting |
'*-

.N_ ', '
.

,,

S to evacuate. It alleges that the evacuation time estimates are based on the,. . . - r' '
.

assumptien that the Traffic Guides are at their Traffic Control Posts (TCPs) )
** '

. ,

guiding motorists and implementing traffic control strategies during the entire i
'

' '
- ..

I

, , evacuation process. The contention also alleges that beginning with the simulated< . .
.

.

10 24 EBS message recommending evacuation, all EBS messages broadcast,. .
' **
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. every 15 minutes thereafter stated that the Traffic Guides were in place to guide
evacuees./d at 12.

Nv QMg Contention EX 40A focuses on the time it took the guides to report to their
@W $Dh*h%44 n m /* -'q- d 4 W d. g Wqstaging areas after callup. It points out that during the Exercise, pursuant to the

,

'

i. W
3 w,.. nw . .%

.u g.. g.y &g . g;f. M g p $ $ g @'f 5
j A,, . h Plan, the Traffic Guides were not notified to report to the staging areas untilW".v?.-y y* 1 after the declaration of a Site Area Emergency at 08:19. Id.: see OPIP 3.3.3 and. p r. g . ..p. <,h. m,;,.j d

,

'; . U % M J M 3.6.3. It then alleges the numbers of Traffic Guides who had reported to the three
|

,

. . . .;. x. ,* w%gg.
. . g . . . .t. y .x _ . , ..;9 staging areas at 09:00 and 09:40, when a General Emergency was declared.

.

,w.f ;w -

~ Q , d ,':.g;:. T, $. W j ,. k p,%. q .Vi',$ydContention EX-40B points out that during the Exercise, pursuant to the

. . .,.s
. .w. , o .

. ,pcy 49.y; .f ; Plan,'IYafSc Guides were not dispatched from the staging areas until after the
..%,.y

[*.$ $.f Q j._ y~ p$y %
'' ' . $ evacuation recommendation had been made to the public by simulated EBS

ye, . , ,s, .7 Mi message. It alleges that it took substantial amounts of time for Traffic Guidesy j. ; ;'.
y,)q;p,K c-[)

f, ' to reach and staff their posts.
h,h . . i f . M , . N'. Contention EX-40B also alleges that the Exercise demonstrated that the

" "
,4

. *l'n' Q ., y LILCO Plan fails to provide evacuation assistance and guidance until long after
* * * *

w ' 4 ,6 1

y,.y; $ ; s. p[.Y .r.[' #
.

m.i 19 y J,g.'% N..d evacuees would be on the roads, even if no one attempted to evacuate prior to
- . 1 Jd| V . the announcement at 10:24. It asserts that LILCO lxks the capability to provide. . . ~

1. , . eq
,'n.

such assistance because the Plan as written provides that no Tmffic Guides,
<.no.u y g r :

~ . C. . . . :. F. ' . . -. 4.,'m. .

. ;af';[.I' /
.

y;i - Q 3 except for those assigned to posts within 2 miles of the plant (see discussionm '
4 , . s. s <;,.i of Subcontention EX-40E), are to be dispatched until after there has been an..

- '

Y M .. ; . .W . 1. % ;''j evacuation recommendation. Id. at 1314
- f

? .J.x. ' - D'; d Contention EX-40C alleges that EBS messages, beginning with the 10:24
-

..

J
'

N, ! ?4 # j .'4
'yj evacuation recommendation, contained statements indicating that Traffic Guides.[' JN N . # 'Q were available to assist evacuees long before the Guides were, in fact, at theiro.

,' ,:Q c, .a',., ' ,y J ;,W posts. It was litigated with Contentions EX 38 and EX 39 and is considered and
,

'

,M,
. : ;,Z_.r4K,. ]j

. -
4:

' .' ; < .
. decided in our discussion of those contentions., ,

.".. . r- Contention EX 40D was not admitted for litigation. Contention EX 40E,
>

.,,
-

. Ys alleges that the dispatch of Traffic Guides to TCPs within 2 miles of the plant
.,,

..- . * . . . , 4A t, %Ns .' . .,,,t -S};'Y,tf-|c,; (2 mile zone) upon the issuance of an evacuation order, even if dispatch weref

f ?
accomplished more expeditiously than it was during the Exercise, wuld not

. ,
,~

,' .| ..#. - [f, .'p & ( . s .; ; correct the defect in the LILCO Plan. Because of the notification and reporting
-

.. .i . ; ; :. , ,, % * y- provisions for Traffic Guides, and the fact that an evacuation order can swiftly
<

' ' .'.: . . N y, \ ./ .;|,.. -
' '

c.v. . ,. 9 fr f,2 % ' t follow a Site Area Emergency declaration, this attempted "fix" to the defect in
the Plan is ineffective. Consequently, the LILCO Plan is, according to Suffolk,

. . , ,

'6' . i,h '. ]' / W fundamentally flawed in that it fails to comply with 10 C.F.R. 6 50.47(b)(10)
'

'
-

|,. .

.
s J . I . t' ; ',s

c.9 and NUREG-0654,1!!J. Suffolk EX-40 Testimony at 40.
|

f.
1 :. . . . .-. -- , , , . w. , ~ . ,n ,;:-. .. ,\

. . ,
. ~. a. : .? >

*%~ 'e b , f . ~.: .d FEMA's Findings.

'
!'

. , - '.m:r,, \ .<
. . . . ~ VF"J FEMA found that the objective to demonstrate that TCPs can be established

*-

7 . p * . , .[" j', ; ' ^ , d,g and staffed by Traffic Guides in a timely manner (Field 6) was met at the
'

' ' . n u .. .
- o - A ws

<s, .. . .- Patchogue Staging Area and partly met at the Port Jefferson and Riverhead.,
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,
. ep7. .g. ],':* ,$g,fy .;:g.h[.s Staging Areas. Riverhead was the only Staging Area at which FEMA found

. ::. ...
: -

y,

p. ,.]% M;];kl.| c'%g.MY$)j
.,

TCP staffing to be tardy. FEMA Exh. 5 at 9.

4 '. ;s.r7 9/h., .g.; g'ai ?g,, FEMA observed eight TCPs in the Riverhead Staging Area's jurisdiction and; .
found that the time between deployment of Traffic Guides and their arrival at

' ' f ,f".i 7|g'%[.[.Ed.MLQ, $ '..*,j
.

,'t'i>4'. E N. . , g;; $.S
TCPs was excessive, taking between 50 and 70 minutes. FEMA Exh. I at 74'..' '

.; " ' ; .. 4. , . . . Following the 10 24 EBS message recommending the initial evacuation, Traffic;w. "-f .

.

.

. 9": Guides were given their assignments between 10:53 and 11:01. They did not
.. w q { T."7,6 O 'DJ[. V arrive at their TCP assignments until between 11:50 and 12:10. FEMA noted'9 :.g? {,$. ;M.1. 2 '

4 4,; -
2; yf , , ,7 'j'Y95 that travel times from the staging area to the TCPs were up to 20 minutes, and,.

w : .... f fj,.D ?--E on average, each Guide spent 30 minutes receiving briefings and field kits. Id.*;

Consequently FEMA judged the procedure for deployment of Traffic Guides to

97' .:w., ' _M
''

q' ~ > . . : .c .

.
; be a deficiency, which it stated as follows in the FEMA Report:''xi '"

. . . ' . ,., ,;; n.,
, ,

> . . .

..
'

DEFICIENCY
..>.w.

',y.';',.c~
> t.~<

.
, . ,

,.c ; . . . : - * *'

. ,

. . , . . +.-
Description: The time between deployment d Traf6c Guides from the staging area and

. . , -- ;v-,w . . .- .e :
p<

; v a;;.< # Q, ; W.N. (,, . ch]amroximately thirty 00) minutes was spent in tine at the staging area receiving 6cld kiu

A . 5 g .n
p {{ .' ? . , -F y: their arrival at TCPs was excessive, taking between 6fty (50) and sevenry 00) minutes;

. ., %m. ,. ;, .p f
.s

*

:c. .

f. and procedures (NUREG.0654, II, J.10.j).
*

7.; . 7, f,3-, ' , , . .,

. 'c r . . . . m, o g a+o , . .

., , D . , %. , [,- . .I [, );M.'M Recommendation: A more expeditious means d dispatching the Traf6c Guides from the
,

( staging area to the 6 eld should be developed.
c. .; .' : . c % .

'

,

-

-

. .- . :;t;p
.

~
. ' .. .. . ,

;. . FEMA Exh. I at 75.m *
'

,. . . , ,... ;
.

- t .3 - ,. >

. .. , -e
,

- . ) ULCO's Arguments'

,,

_,,~

,J LILCO regards the major dispute among the parties to center on the standard
.,

.

to la applied in' determining whether the TCPs were timely staffed. LILCO's<

' , - ,' - )' Proposed Findings at 98. LILCO does not regard the time it took to implement.
p ., ,

* - " ' .2 ; ,-
- |q the various steps in the mobilization process to be important so long as the

i TCPs were timely staffed. LILCO EX-40 Testimony at 4. LILCO's witnesses
.

{.f , ,. (! put forward two standards against which mobilization should be judged: first, ;
. , - : ,

-
. ,.

3 hours (based on the finding contained in the PID that mobilization of i*
-

,
- .# .

.

.j all field workers, including Traffic Guides, could be substantially completed"

,
. ,- , ,. .

"
' in this time (LBP 8512, 21 NRC at 723)), and second, I hour (based on

. ..
' 'a - L# LILCO's assumption that the onset of congestion of the roadways will occur |

'

',. - ' ' I hour following an evacuation recommendation to the public (ree id. at )
.

* '

;
. .

;c 'i. 720)). However, the witnesses also testified that not all TCPs need to be staffed
,,
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'
.

+

y -

G

, , [ , p, .

< +

.
L.

-

O b.

.

" -

g 6

'

124'
'

- - - , a.
' '

,

;

.
v. ,.. .s

|
'

. . |
.,

? '4 |
'

|

. ". ,
.

F '' & h ,

,

*
e

*
.

' ' .s' ,, ,,''.,)
<

, 'w. |
'

. -
., 4

, , k'; , %b . " *' '

|
'

. .' .- - q* M.
.- ..

. , ,'
' * i

* '

c o ' ' < .- , - . ,, ' ' ' -<' - s .

),=



W|'?. %G1.&{:.? $:fI'.M % % % [b h ks
NNf9f.'MdW ' 'W$ b -|b $h.&.hO-

h. y|:s:. v,?. bf,:$.. ?. ..&. m?.,&
$. 0.'.|k.W:h ^ .?.n< ?.f. . ; k.N~? ? k h.k..,,.Y'

*
.- :c. .u. ,~ > ., . .m . :m. c: . c . q.n

- . . . . ,. m, ~. t . s. : , .:.<J. ~ n. .:~,xv.m.
, - .. . ....,.....,.,.g.y,.. . ,n.,. ; . v . , . e. .~. -

, . . , , . . y. . ~: , . , , . .

, , ' . . .. ... :s., : ... c. ,,c,>.m.m . : ; : . , ., m. w. , - 4 -w. r . . . .. 1
. .->

. . . .
. . . . p -,

a ,. . ,... ,. . .. . . . . , . .
.v .

. .., .~.. ~ . .-
-

.
. . . .. .:, .

.. s ..:.. ;. . .n, .., ... .. -

+ ...., .s -

;.:,.,a:.x. 4 ;,W.'$ ;~. ;,a % ; , . ,;x,.f. W: ,. .: .m ; :;:,w e g. 7. A." w*; - Q..>......
.,- < . ... .

, 9, . . ,. -

. . . , =

.. . Lp. - ,vc . :.i, n. .

' M ' ;V.y. , ; i : 2.:.: M .. C;.' ; n M.- -

.. , x
- a: - ---.,-,- . . ;s:.:, : .

-, .. .

-..,;.m :.,.
.' f. , . .- c ,.m

. , . .'
, d. 'd . ,w,. .'. +v..: v

, m,. '. . . .r3* s' ). . . >..
. ;1 .

-

c. . .?
,

.' .: ,.. ..# . f.,e.

N' ..' ..,,.:, x',k .$ h..m. ,

6 pa

. % Y %7
. c ~ , :.

: < n. . e- c

;~ r .a. : q.:
.

, e.

M{bN'[%"y@'$h._c.t.
,

. . ,. . . .

Sf . *M @hh%%''MN LILCO EX-40 Testimony at 6-8.
at this point. Rather, only the so-called critical TCPs must be operational?

w|GW g '%dd%2%!i LILCO argues that both the 3-hour and the 1-hour tests should be em-
;

ihk$ ihNhhkdfky
'

lP oyed. De first test should be applied with flexibility. LILCO believes that
|

L*Q.'!ph{fy${?lWggra the second test measures whether Traffic Guide mobilization occurred quickly )
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h$ walk from the building. In an actual emergency they would park much closer to !

F L .. f % f-5 ,t G S p 9 ), 4 . M f 6 the building. He concludes that this difference should reduce mobilization time

r':! N.c,,.w:..Tr'*; M y @ , $ at Port Jefferson by as much as 20 to 30 minutes. Id. at 16.
. p . v;, r. t .<.,y y 4. : .g <. -' LILCO's witnesses testified that they had lost the documents recording the i

,J; . ' N N. -c -hDN.'D.WQ; times at which Riverhead Traffic Guides staffed their TCPs. The only times

N. N.[7'|5.N .j.7lf.g..M.{
they could report were staffing times recorded by a LILCO observer for seven
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-c. ,, ' S.I.j,3 .$.g. ,}J.j
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staffing of all TCPs by 12:10 would not have resulted in a significant lengthening
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f; '/ D'p4-@g,k,':.tD. ,' *.Na..-i.d' , , _ A.. r - Intervenors agree that, in the PID, the Licensing Board concluded that.w. m, .

h;g @sQq mobilization of all field workers should be substantially completed in 3 hours

MM'7.j Q'}hFG.[f *M i,?.C@$> :'167:e W;Mfh,IIfd;r-(I'paf *QIr and 'Ilraffic Guides should be in place approximately I hour after an evacuation
M L I. : f $'- recommendation. Intervenors' Proposed Findings at 283 84. Intervenors disagree

1id with LILCO that its failure to meet these standards is insignificant. They assert ;

j;M, C'~~Mjf.?D,M r d;j
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that LILCO's position is contrary to both the PID and the Plan, and they rely on I
-

'.- Qh:fMM i; FEMA's testimony to the effect that Traffic Guides are to be in place at the time |

.[d, ";-c.<;i.MCM6(0[NGilU.4% s|M contemplated by the Plan, I hour following an evacuation recommendation. Id. at |

.; * Q' $;M@$"/,4." e 0,*. '| f ,f Qyft.S JJ 288; Tr. 8590-92, 8136, 8569. Moreover, they regard LILCO's identification of |
certain TCPs as critical to be a post hoc attempt to avoid the consequences of |''

, ,fje 2.E; V:f-c Wh.M| its performance at the Exercise. Intervenors' Proposed Findings at 288-89. Even
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.f. lanes, and/or adding lanes as turn pockets. These treatments are achieved by
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M placing signs, barriers, cones, and vehicles on the roadway. Suffolk EX-40& T
M, ..).8).kM

%f.$h,.p 7 M. .. ,M,:.m%@.2.W..%."!}
h'M7. a. ;%:.M,. .T i Testimony at 32 331 Tr.1583 84. Suffolk's police witnesse; be!; eve that trying, .~

.Cr Mc.
'w y.M& to implement this strategy after an evacuation had begun would be dF6 cult if not
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2Y t.QM;. [jh@.%[j impossibic. Suffolk EX-40 Testimony at 36. Not only is it virtually impossible

ND,M*b *'M;; d.$y.:c.y[;;b Nj d h .4 W@. MM ,h . k.*[j to set up traf6c cones and barriers in the middle of traf6c congestion, it is.c.g. -:*

very dangerous to attempt to do so. Tr. 2250-51." Moreover, to establish and
.O i?.'i@'i. maintain traf6c flow, especially through intersections, requires special trainingMMM.M.7;':. ,

M f.n 1 G jS. T V '9: [:s Y D 'dM!.$$and experience which S,1ffolk's witnesses believe LERO's Traf6c Guides do not

have. Id. at 35. If 'naf6c Guides do not arrive until traf6c is already congested,

'7 0 0 .3[ 1 % .'Q.'[t' 7 - M ff D
'.M it may be impossible for them to implement their traf6c control strategies; as,

'n 4 ;;;
! jy . : pf'.h,g%{.b.G. b'; the police put it, "if you don't get in there early and get a handle on things

'7/, . d,''.'h .; before traffic begins to congest, you simply lose it." Tr. 2251,2268-69..

' i*.y.y.Qp.fc ,,Tt'.Pl.y Intervenors argue that the Exercise demonstrated that the tardy staf6ng of3

wy;.2e .* .J.MO' f ' 2 @; . ~m,26;i TCPs has other important impacts on LERO's performance. Dey point out+.
...y7.%.3 j. f , e.) , . ; that the gravel truck impediment, which was introduced into the Exercise at.,
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- .. can be dispatched upon the issuance of an evacuation order. LILCO testi6ed,
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' (. - ',.'.. Q ' Q.; that FEMA has concluded that this modification is adequale. LILCO EXso. . >, .
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Y H O y M ,N A: D iffd; d Keller). They believe that dispatching the Guides after the evacuation order has

[N,h bNh85[M.WY.th: k': N ',.u.W M *^4 been broadcast would not enable the Guides to be in place to render assistance.

.

/MM:jh.M$$h
7' to evacuees or implement traffic control strategies until after evacuation had

D.W: .gp%'g!M;;"*'@[e%@A
gpit begun. Suffolk EX-40 Testimony at 40-41.

[f M k i,4.T 2, % 'N. Moreover, they also contend that LILCO's "fix" ignores many important

h;d!W'N[[J]%.Mff.$ffr$
f.G. . intersections in the EPZ beyond the 2. mile zone which, because of their

%g*l.'$ 7f .

d:$Agy,gM evacuation process if not before evacuation began. They listed several, including
significance to the evacuation scheme, would need to be manned early in the

O,
7.. Q| A W Q c' D ; G . Q ( M.:s the following:a.,> , h n . .: ;.. > . ,

h ; F*+. .-[ ,. . .. , .,**f'h 2 k h.
i

t.IE & Williarn Royd Parkway;
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9 ; 8 *;. % D,.:p 4.* %g* }f.};y ,, n, '. -' * . '*
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ff' .1:3 . ,, f; LIE Exit 66 w/ bound rarnp & Patchogue Yaphank Road;..

K . ':.7 / North Country Road & Mt. Sinai Coram Road;

. . .f. Q. .+n. q ;, # '.%-C d ' / A;
' w cA t c~s. - North Country Road & Main Street; andW f 1.g ;8j: .q. p.y- y ,4 ,. Route 347 & Old Town Road.
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/d. at 41-42. The witnesses state that evacuation traffic through these and

e | . , .,.. , .,,M. M, , . P. Q .[J@y c (/j
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4l other intersections would need to be kept moving dur'ng an errr.gency at'
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' 'J e. r- WW - L Shoreham; othe4 wise LILCO's evacuation time estimates woukt be signi6cantly,

4; . ( y ' T-% (3 - 1 lengthened. The LILCO Plan depends on the LERO Traffic Guides to implement
'

.

3 , ":. ,r, ., ," M.R R;i$d the Plan's traffic control strategies; they can carry out such stateghs only if
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.; r j., fl they are mobilized and dispatched early enough to arrive at and . set up their,

d ,9.}: ;j, , posts prior to or at the time of the evacuauon order. As written, the Plan does
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. '( . . Qi -y, . y not have the capability to accomplish this. Id. at 42,,
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. *c....*~,$?il recommendation was issued. Because they believe LERO's performance was
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Staff's Position 1
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an evacuation recommendation, citing LBP 8512,21 NRC at 720-24. Staff's

d ]
, '; ' ...i' 7 . r . '' _ p M Proposed Findings at 50. Thus, Staff believes that only the Patchogue TCPs were.
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N, V{g staffed in a timely manner 11 views the staffing of both ordinary and critical3/
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-'...:.,, y. TCPs assigned to Port Jefferson and Riverhead to have been tardy. Id. at 48-49.- . . -.
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g

W,". . ,W: fj,sh O;4' /d of effectuating a controlled evacuation. Thus the significance of the effect on

N!Q Q [*t' % g|'.' g ,!.g'' M f ( Q. % /d,6, total evacuation time is irrelevant. Id. |

% d'W.W. 5M8Mh
j.s Because the question of the adequacy of LILCO's fix of the problems |

/,.QJ :q%,.,,y
6J,'.F#'MQ ~.'.'!., identified must be evaluated by FEMA in another exercise, Staff does not believet. g; i

~ :.
6'.s .N 4;Y:.t .gw..p.vg*h". .w.=

v. . s m ..~.g
p,M.,: .hs rf q.. h;._ yfp . that we should decide Contention EX.40E. Id. at 49 50.G

4 - v)m- - .

, :. 7, uu r,m m p. p .v..,n.n.y+g.; r:pV, . a.:.ng; y,.. .,,w. ....g ;. c ,, ., ., s.
. .o .. , ULCO's Response

WNh, (,, 6 ; yu. . a rq.;., m,:. wJ T. w$.$,d. ,%p.M s
. r m. . . sm~ '

M#

y !1 LILCO takes issue with the Staff's position that the significance of any |-

" *[<K|. .
- s ..

...Qg*AMj A p delay in total evacuation time is not to be considered in judging whether a'

.:;
''

.

.;4 y. V C , y f., Q /4 fundamental flaw exists. It points out that in the PID, the Board concluded
p '. 44. . |.'

.,

, .. '. N .< K ;;i.y ?;...|.g.f., g h
. s.y, that some evacuation time estimates were based on optimal conditions and. .- ;

% Q '' .'Q,. 4'...Wi+W d.. that those estimates were not highly sensitive to moderate deviations from this-.
g ... . . .

, . p.#:+f h g. assumption. LILCO argues that the significance of any delays must be considered
,

C , . . M * .M Sb J O d and that when considered, it dictates not only that no fundamental flaw exists, )
N(h|'l'U''?..N.y:[$[jh..O
.- s

^

- but that FEMA was in error in assigning a deficiency. LILCO's Reply Findings,

h ] .;.! W 7 M @?V| LILCO criticizes Intervenors' position for the same reasons, arguing that the
Vol.1, at 39.

.M.i .p.i, W .r
. Q'.g:e?.

,

.. <; <. .:d. ,.:.

. .y:p;M effect that its tardiness might have on the public health and safety must be
17..; . q. f. f.4. y. c . c . ..

-j
.

,3. ,. . -

,W. . ; e,j pg. . .,,
~ ..

V ,.L. d
considered. LILCO denies that its designation of critical TCPs is a post hoe i.,

. m.. ,. ,

t.. . o; ' , a. . . W ,,. M.JJ:L - J.S .. . ' ,, w
;.- f

.
rationalization, pointing out that it presented testimony in the prior proceeding ;

M % Q~ j y' @; qQc,w]
*. ,

,

that a schedule for staffing TCPs in order of their importance had beenf ., . . ;" n .. !

2, c ' devised. Id. at 42. LILCO regards the remainder of Intervenors' arguments to |a; ,. N,;j .
. ., g , dse maners that were decided in the PID. ld. at 43. LILCO correctly points out. Mf ,..,.Qg:n@'

< s

:.mg that, while we denied its motion to strike Suffolk's testimony on these matters,o.
..t ....a.' * t'

4|- Q^ ' *p. 3 4f' we ruled that the testimony was admitted only as "necessary background to
p

f,,;j ?',M', g
j" - t' 1

~

understand Suffolk's position." Tr. 1003-04 (Judge Frye).
' -

, ,

n- . ., . . .e , a-
-

'''Ih'.- , l' , **
. ' f. .g. , ,;

. . * . , . . .
' F n, . .WM. ,D,) Discussion-

;. , . . p; x-- y.q Q
.. . .

> -

.

m. , ^ 3.. .g. ; gi.?t , For purposes of this Decision, all parties agree that the Traffic Guides are to,
.

"
/;p . ' '$ i.|,'dG E . be substantially in place at the onset of traffic congestion, which is assumed to

" g / % .j.7@; c.f j
,

." ; ,. . - '. occur 1 hour following an evacuation recommendation. We accept this as the'-,-
-

.

Ag:.h}q*j
standard against which LERO's performance is to be judged..

,

. .
1;*'4.~ (. [ - Applying this standard, we conclude that the mobilization of 'ITaffic Guides. . , . .

;s . * ' 1.; ' f gq',T.pf from Patchogue was timely, but that mobilization from Port Jefferson and
' ~

;. .. .- J.c,. T '.!
'

.
Riverhead was not. In the case of Patchogue,64% of the Guides were at their..

. . .,; < ' 'y . -Q c. 4 posts in about I hour, and 93% in about I hour and five minutes. However, at,.
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9 [ 4,
.b$b,.k .,s FEMA placed the activation of TCPs between I hour and 25 minutes and I hourh. .e3

?!.g.e.
3,

and 45 minutes. Accordingly, it assigned a de6ciency.
s

'[;7 . N ! h ,[. [ 1.r . % ; g[:; Q y h;. y
@9 w

,'.I- LILCO attempts to rationalize this performance by arguing first, that the;nt&.r.y.,d"d.'. $% % ; .a so-called critical TCPs were timely staffed, and second, where they were not,

p [M,N [$ N;D'ih $[E.2/Iki # the delay would not have a signi6 cant impact on total evacuation time and-

j;Q, f 'L i'.i. @M.D;i,Q,-]Yi. 7, .M TE e,v consequently on the public health and safety. We cannot accept this position. We
''
:

' ' SQ.; do not believe that, in drafting the PID, the Board premised its conclusions on

+ @," r| .M %' y:.)j'JA-y$pl?:.3d .V2.' the proposition that a controlled evacuation could be effected by the timely.

.y- staf6ng of only a portion of the TCPs. Nor can we accept LILCO's invitation to. .?w
p 'JG'|.J Y.;;|;'.y n %;J [

.

. j consider knether the delay would have had a significant effect on public health
g s;N . p.t. and safety. Staff has correctly characterized that position as follows:
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si. . : i .,.

. .T- . '.n:,.* n W.3 c, . n . , w.a.
A .. .s

. ,,,. 4.' -' ' , ~ * 3. . |3 m.3 ULCO's Prgosed Findings (at 105 06) seem to argue that it does not maner if Traf6c
g 5|/* $ ' q ,..,p ',~i .f/ - Guides did not arrive at TCPs in a timely sianner as the differences in time between' .,
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' 7[;r f ' *.
9. :q ..*. c a .g : , .y !.} g 'd a "conuoued" and an "imcontroUed" evacuation are not very substantial However, this
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.- ' M);p,'.;ff'WMf.
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, M.L.J. x Q,.f. |.d; . . . '. .M
.?- of Shoreham. h indicated that provisions for the evacuation d the public, including traf6c
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' .V 3
arguments that the need for such traf6c conuel procedures was "immaterial" in the case,

Q'. 7 4.*G y '[ * Y,.I
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..; % r,
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~ , , . the ULCO Plan revealed any denciencies which preclude a nnding d reasonable assurance
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$ that pecaective measures can and will be taken. Indeed, the question of mhether a "controDed",; '. %.
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e. Q . . .;;. O.e/. g y %g | p" @ @fyjjWe noted above that LILCO correctly pointed out that much of Suffolk's
W .w,. .;

r , f
k testimony on the difficulties that would have been encountered as a result of

8. . . Om WA..y..*W|,9''a.T.Ni.e.pA'
.

r

Q. n +y. %.9.Ah.3 Ad @.'f@f"j
y u.

Q- the tardy mobilization of Traffic Guides was admitted as background only. That

i.-%~h N@Y$cM,%h .@9h%?'$MOoffered by Suffolk County Police Officers with considerable experience. We
i testimony is not a necessary underpinning for our conclusion. However, it was

$,hM$
WMk$$dd,i.$;$p# agree with the conclusion that they are "experts in the practical problems of

. -p,bje;^.pfc i ,,;,Md the streets . . ." (PID, LBP 8512,21 NRC at 807), and therefore regard their
c:[:..p'f!M.K$9fef!fk,f;ff'$fd*'
: testimony that it would be difficult, perhaps impossible, and dangerous to attempt-

M. ,~ 'dNN *,hh,%y|f '*c ' M@ to set up traffic cones and barricades in heavy traffic as very convincing. This

.:. % @ . Q [ 4 w ,es Q y
testimony lends considerable credence to the conclusion that, given LERO's

.

f.N$.M Performance, a controlled evacuation probably would not have been achieved.
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M f e-
Intervenors have not asked us to decide when Traffic Guides must bec c,

- }& y*f)/c. . |' e ( : ' c dispatched from the Staging Areas in order to texh the TCPs in a timelyg , .

G.f .,; je '*> ( 3@.fM'c.',', ; ' ;t,7
'

'T w 57'.g,gr- .. .;24.J9 manner. Moreover, we recognize that there could be an accident that progressed
'

so rapidly that complete mobilization of Traffic Guides was not possible and
.. ..

'5. w 0. 6| , N ,(N ; 4 A1 3 t. W ;
|, that this fact does not dictate that the Plan be disapproved. PID, LBP-8512,

.G
.

fl g.?,. ^ W. :; 'e: 21 NRC at 723 24. Nonetheless, we note that LILCO's "fix" of the Plan made- 7*k ve . 9
@ ~g s.T,a: Q'i.EQ.s.'f j;;N Jc; in response to the FEMA deficiency moves in the direction of a more prompt
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c e . g. c . . 7.r 9. M . 2e .Nc1, p. g . g . 77,' .
.# a, dispatch..
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Pursuant to the "fix," all Traffic Guides posted within the 2 mile zone plus:..
. us : , . . . . , .

N. : a>.".s

... . X,,j>- M ,.1,6 g? ,.% d..E. ,s.i.Jq:'; @, y any beyond 2 miles that are considered necessary to the evacuation of the 2-mile,
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4 '.A zone will be equipped and briefed before ran evacuation is ordered. They are to be
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.,,.j@ i "Op.' g - M 6.]
dispatched immediately on issuance of an evacuation recommendation. TY. 5818v .

cTh.Ah,{J.7',Q$M;YhG;.ED
' #^ @c.W 20. If future exercises do not reveal a significantly improved performance on

M.y'-;j LERO's part as a result of this change, it may well be that the Plan must
, g.7, T,1 .;;, be changed further. At that point, consideration should be given to requiring' -*

. i.

A 4f pf Gfv' mobilization and dispatch of Traffic Guides, in advance of the decision to

3 / " _ ',%nf ,%.. S p (g'L . evacuate, at a time in the development of an accident when it appears likely.

Qff_ A.;. that an evacuation may be imminent.w.].Z. ;:
.. $, a .. ,. .

S ', .v,y. ,q-:,f,- R. 5 However, for purposes of this Decision, we conclude only that the mobi.; r.-
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;; . . ',e W 4 :NX. ;7E *Q lization of Traffic Guides at the Exercise demonstrated a fundamental flaw. We
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leave it to the emergency planners to devise a means to eliminate this flaw.
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4, Q V. % ;{p3 The Allegations
1

US;&,t.W,.'pp@hW,^.. ,'%)?v.JMContention EX.22A alleges that a finding of reasonable assurance may not j
e

at . f. .'

,*
1 ds,I'TF.N(G be made because, on the day of the Exercise, LILCO and FEMA assumed that !

d.$4;3.f' tin.. g:i. W 6.f [...J @.,% , . . . .@< the Nassau Veterans Memorial Coliseum was available as a reception center |%
.

.

, T. ;; gy. 9:'of. *;r <N,q 6 pMy
. .

for evacuees lacking special needs. In fact, that facility is not available. Her

SS M .';i ff y 9 ,Y. M ?.MJ contention alleges that Nassau County has expressly refused to permit the use

75 .l'# *W.Q.) of Nassau County facilities as part of, or to implement, the LILCO Plan. Because

.[i|.. N.i C.:4.. Y
1. .

^ p{.db . ' .;<cy'N'.dfh.' ~ 'M ;F their underlying premise is legally and factually incorrect, FEMA's conclusions .
'

y &,; 3 . that objectives EOC 16 and Field 9,17,19, and 21 were met or partly met are1

5.P. M. < .,"; :- - p-_ 9, M.. . ';. L et without basis and are invalid.2* Direct Testimony of David Harris and Martin :.

L
. m 4

4. Q* s... o., .N J,*Q;j?y$g@'j ;~'4 A
... '

:p Mayer on Behalf of Suffolk County Concerning Contentions EX47, EX-22A,
WQ ". 9 V y'

, $.1
and EX49 (Suffolk EX47. EX.22A, and EX49 Testimony), ff. Tr. 2992, at ;, .~.C :

' y * n y t'~Y % W; .
.

.

q, ,:'; CN 36-37. i
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. %.gi EOC 16. Demestnic the organizatimal ability to manage an orderly evacuatie of all or

,.
*

6.

V; Nty,;-y. , ** ;y ?//4 pan of the 10-mile EPZ induding the water ponim.
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M@kE'k$Y.MN,$y.N'/:% P/ Suffolk's witnesses attested that they were unable to address whether the basich lM3Ai.fd G M
h $5fi yh%h$ jV premise underlying FEh!A's conclusions was legally correct 38 With respect to

objectives EOC 16 and Field 9, however, they believe that it cannot be said that
MW-/ fyWh.4 an "orderly evacuation" can be accomplished if there is no facility available to

M[kk,*-M.A-rfi@h[$:,"@.3M..;YQh M d%d be the end point of the evacuation. In the absence of a facility where services

E $ M. M i) Q M . Y
M $t7s would be performed to protect the health of evacuees, such as monitoring them

'Qgd&W.%pdQ.hj for radioactive contamination, Suffolk's witnesses believe there is no basis for a

G' d Q 3 M f y$ N h .' Y ' %'D; 7)B. ' conclusion that an orderly evacuation would or could be implemented. Id. at.

N$frN'h [f4ZW; M.st',| . ' . ;O$'
. 39. Finally, the witnesses noted that objectives Field 17,19, and 21 each

.K. .,.W, ,g:. $. N., n.g ;:;f.,7,- v . W. .,upon a nonexistent facility are not valid. Id. at 40.
expressly refer to a "Reception Center" They argue that conclusions based

,

. .

9 T'; d M,, W eg.h, ,' Q ,' h W . y In their proposed findings (at 336 37) Intervenors assert that the FEh!A
VV 7.#f* c ,'; Y;.'?.yj;n #'Y.d) Q;$Y witnesses agreed that certain of their conclusions were no longer valid andQ y j, (. , that the LILCO witnesses similarly conceded that FEh1A had evaluated certainW.f.; ifh.'1NRyy.9%.@g.5f//}:6. . functions that would not remain the same because of the unavailability of the.

, 4 : . f .W.F {
.. m;; v., y .o ::,.Z ??b " *.M Coliseum.

. p. e
.2 m ., W; g -; r . w .., w r. ;). : n.u S X m.y;pk 3..'- :y,

9. m;%; A ::fs q.? ::'V'DU ULCO's Position.. . ..< . ~.. g-.+..; ?, w c.
,. sa : - s* N'r 2 3.. s s t - .r e ,-

M ,[Eli.$* m$.pg@;N'Ejd
f

{,CM'.h;$;.O.bk%ggy@.M',h LILCO's witnesses testified that at the time of the February 13,1986 Exercise,
M.: : ;$ the Nassau Veterans hiemorial Coliseum was identified as the Reception Center

, , . e ' .,%.M: u
W
.N?Q.Wv.c n.e .C Mv

for evacuees in the LILCO Plan. Therefore it was included in the scenario and@aMn .4-

. , . .mew ,a$:. %iM>. . activities in the Exercise. LILCO's Testimony on Contentions EX.22A and EX-'39QMC$f,@dh'hh'% 49 (htonitoring at Nassau Coliseum) (LILCO EX.22A and EX-49 Testimony),
.

9 %;c -%.j'.p MO. at 3 4. They argue that the Exercise tested organizational functions, not merely
%

7 N,d. M[~.s @,2 W . N ;.h@,y e'hW 7c '4 resources, so that the exchange of one resource in a plan does not invalidate the,
.

... #.. y; ? W.L M.%.@.J f .V,9-[M
?1 WQ ,'f. . i results of the Exercise. Provisions for setting up a monitoring system, training
; p. . :c;;;'i,fs.v . 9

,g
,;. , . g..g j sg,

people to monitor evacuees, transporting evacuees who need transportation-.r . ...

M ''.4 y to a pixe where they can be monitored and, if necessary, decontaminated,
[,1.','K - lw O,,.g'j* y Y.p I,'-[. documenting the monitoring and decontamination effort, planning ahead so a

Cc
.

.. Q
;~ -

; v.3 pA.y . . ., place is provided for these activities, and notifying the public were all items that
,

A ~. Q :. M.. , ' , * m. .r ..,.. . .p 71 6G
3. -r N W s W

were tested in the February 13 Exercise. Id. at 4. The subsequent withdrawal by

,. | * g 4'' ff"/.('[fi,UN.h Nassau County of the Coliseum for use in LILCO's Plan necessitated changes

.

1

'4 in the Plan to make arrangements for other facilities to be used. Those changes,
. s . . ;.

,r

l',ff. .-y, ,. . ,4 ,y,e. .;v,3.;3:. ." .y ')
g. ;:'.e %, ', s

,. . . however, are being litigated before the OL 3 Board and are outside the scopet
,

.y ^. y,-]gI', ,[:.a:;
, .. . .

: of this proceeding. Id.-
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FEMN2 Testimonyy #p,T:; '.'g ...f.".D
r.1bh

d M,$ 'p> S ;;@5 @ ; E d ; N.. y W ,5idy--.u V.g*$D. M@j
wvy3,

%59//9 M FEMA testified that the Nassau County Coliseum was available for use
as a reception Center the day of the Exercise, and the fact that it became35 D9..M,;M*M M O unavailable 4 months after the Exercise has nothing to do with the results of the

%N -f."pi@ t,'.[.4'g61'JPMignDi Exercise. Moreover FEMA believes that an orderly evacuation does not depend

M O'.iG N U $1 on the speci6c location of a reception center, because any reception center mustScz.,Jj3d |. 2 & : ; J6 be beyond the 10-mile EPZ, and evacuees would already have evacuated k risk

77,<.y . , i,l(j-['My.f,@k@* I%
,

d.h. i' ? zone before they arrived at the reception center. FEMA Exh. 5 at 2122. FEMAh.

'M'.p$.'..TeQ,''M -|g.C' 'M{ h[j]N,
.

also notes that the issue of the new reception center is being litigated before the

. E U. 4;; . , '] OL 3 Board. Id. at 22.'

.. -; - -
- w'lh '*, ' 0.*'' '/s. .<

'

n 'jf . h. ,p ,| . . . c.. 'yQ .'. D,Staf's Position

.

T.&_
: n.e. . + .., a :. ~ .:~

gf .7 .*y .,J.f.;. y ,h #'# @' W
5 De NRC Staff, in its proposed 6ndings, stated that the testimony of Suffolk's

'

, . =. s g g q ,,. Yf witnesses failed to address the issue admitted and was "little more a than the.. .>
.

'. [ ;i. ,; f witnesses' ipsi (sic) dixit that without a facility for use as a Reception Center,

00:f '. Q@'|' d D T a W |7 4 [jW, ' .%j.{p;f:%[ff'i/;ai . i.h . that function cannot be accomplished." Staff went on to point out that the

. 'sg* I . . -
,

.
FEMA Report found that the Reception Center at the Nassau Coliseum was fully

..

$3'.;:. ; p'i ! . ,: 7 mobilized by 10:15, that the capabilities for 24. hour staf6ng were demonstrated,2. s ,

c' |? ". .. K ' Z Q . M c, ' , '". . and that procedures for monitoring evacuees were generally good. Staff Proposed ;

., .
, . .. Findings 391 and 392 at 139-40; see FEMA Exh. I at xvil, xix, and 79 f.+.1. J. ' ; - . f. ::y .. ,

..

"J 1 y '] 81. Moreover, Suffolk failed to present any evidence that would show theJ s.
'

['c~*~y' g u ,, ' Coliseum as a Reception Center to be any different from any riher large facility- . ; ,

.' - %, that could be used as a Reception Center. Staff Proposed Finding 390 at 139.-
.

., .~ . , .

., .
,

.

: Conclusion
': . . -.

. , .

i. '. ; .. ' y , e.: '/, a ' ?, i We agree with FEMA, the Staff, and LILCO. The fact that 4 months after
. .

s

.*j .y.'q .c;..- Q, >;n p , '

the February 13 Exercise the Nassau Coliseum was made unavailable for use in
, g '..;

3| j'
..* |',,,E,'*;,

,
.

'

, . LILCO's Plan does not invalidate the 6ndings of FEMA during the Exercise, ne

j '/ y J. ' Nassau Coliseum was the designated Reception Center on the day of the.. g g . ., E , ,.

'e . f?' Exercise, and there is no evidence to suggest that LFRO's performance there,,'.N- , , - * :
> :.i%- f i, . . f .i , G* a would be any different from LERO's performance at another facility. As Staff
, fj ; / c 7,. 3/ 1. .Q~ ; ,: points out, there is no evidence that there is anything unique about the Nassau
,.'..f''.- .y ~ '. .' ; Coliseum as a Reception Center. We conclude, therefore, that Contentions EX-
. (*/ . ,1' , . ,'ya , .

. .-- . < , .f. | . , - 22A and EX 46 are without merit.s
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2. General Population MonitoringD .c
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!:.
The Allegations.

A) h,ey.
.,.,u

g y$:s $),.c, h.. t.' M '/.y
w. g ga

Sch. N!MJ|$",py Af@ 0M.1 Contention EX 49 alleges that during the Exercise, LERO demonstrated'

that it has insufficient staffing and equipment to perform the necessary reg.

Mf,N.yMkNSj.$hc9Y Y M 7 )' $ . his p f M' d ? Ej
'jf istration, monitoring, and decontamination of evacuees to comply with 10

d '. C.F.R.150.47(bXI), (bX8), and (bX10). ne contention is divided into three,

. U.k' Q .... @ .. % . .s 3 4.P . i subparts, each of which will be considered separately. Suffolk EX-47, EX 22A,

y[.Y.y,w ./c .y v %. / g C. ~.,".j '. ;:%h and EX-49 Testimony at 40.
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,c, ' ;i Contention EX 49A, which subsumes Contention EX 31, notes that the
"

.Q. ,;p? ' %
4 *' ka | LILCO Plan requires LERO's personnel assigned to radiological monitoring

'
.

.

,f9 : y' J ,' to monitor one evacuee every 90 seconds. It alleges that during the Exercise,
<

.W''.g y; * e
'

monitoring frequently took up to 5 minutes per evacuec. At that monitoring
.

-

,

Q a[ .' . ,N ',
-

.. rate, Suffolk contends that the seventy-eight monitors assigned to the Reception.& . 1, . -.

n. . . Center could monitor only 11,232 evacuees in 12 hours. NUREO-0654 illJ.12. . .4(,:Sv..c.j. 72~ * . '. i'. j . ' , ' i requires that evacuees be registered and monitored within 12 hours. Suffolk EX->

: f.
-

,

" ' {|1 , ? ~ . m,. ,% i ', . ~ |, s -g 47, EX 22A, and EX-49 Testimony at 40. The contention notes that LERO's
:- .,- ,...A simulated EBS messages advised all evacuees from zones A, B, F,0, K, and Q,..

j
N c (';K . .c,I *[? ' ':;'; . j more than 100,000 individuals, to report to the Nassau Coliseum for radiological- ,

':. , . ' , ' c ?. ; 7.. ] monitoring. Such a number of anticipated evacuees-could not be monitored
' '

L/;,5 {.h. a$' @.f,,,,; ' ,, Q
,

,j' within 12 hours. Id. at 40-41.

s ,). p|| ,1 ,: '. ';.c. 7 , j Contention EX-49B alleges that features of the "alternate" monitoring plan
''j ,.Y.c. . ' ' M ( 'r , 1,7; .

*

. ::.c
. g'g . '
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specified in OPIP 4.2.3, 5 5.11, which involve telephoning the Institute of Nu-

'

R clear Power Operations (INPO), other power plants, and other entities to ob-a-

- Q ' y,f . " Q ,i,' ' - 'M tain additional monitoring personnel, were not implemented during the Exer-*'it'

cise. /d. at 41. Thus there was no demonstration of the capability of those en-
,, . . . , , . .

j. 7,% ' ' ', 7* , ' y uties either to provide the personnel or equipment needed or to provide them'."g '
*

.

.i[ y; , 3, . - - ''
_: .'

.
,

', in a timely manner. Id.| see FEMA Exh. I at 81. Intervenors conclude that.,..

,

-g. |*i 3 , f. , q{; ,. ; the Exercise provides no basis to find that the alternate monitoring plan can' , ,' '-
,

. be implemented or, if it can be, that it would result in an ability to perform,

"w.,"
; ,.x- '

the necessary monitoring of the number of evacuees expected to report to the.

# ''

. .
' i. ' , ,* ;i Reception Center. Suffolk EX 47, EX 22A, and EX-49 Testimony at 41.

*- *
. .

.

: ' ' ( , ,, : i. J-'Q,e . Reception Center to seek radiological monitoring. It was litigated and considered

.;,
'

- ,' Contention EX-49C deals with voluntary evacuees who might go to the, '

1 J..j
n _'{s~. 7 - s: .f,i with Contentions EX 22F and EX-44.. .e . ., . ..

*
_

~. .: r it
* 6, : ,y . ,..- , , - .m

-

P ,, ; a;e
s

v :y , 4;n ' Intervenors' Position
',

,'
w :y d' , t. w , ' <,,,

- ,. q , e y ,2 . |. . ,,,.; Suffolk's witnesses testified that the two FEMA evaluators assigned to
ii, ,

, ~ f g , . - ' . , J .D C q observe the radiological monitoring at the Reception Center both noted that4
j V ,;

J. I the LERO monitors spend 4 5 or 4-6 minutes per person, which is considerably
c; *

J>o o ,y; y . ,

.m,.s .s-.

longer than the 90 seconds called for in the procedures. Id. at 45. They believe
.
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O W,cB, .~ . , gS d.N. . , ,,.,M/, m .nf. that the 90-second monitoring rate is essential if there is to be any reasonable

. , ,A :;. .~ .
-

_
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-

,

*

.[h 'g.'''.N.:,.v. . ,L: 3 I @ M h . p ';.}
ability to process evacuees through the center in a timely manner. They attest

.

Q Sq.C ? c ., e* that if one assumes that only 32,000 evacuees arrived at the Reception Center for-

. ,1,. y g ,.
.w, WQ' |. . ..d.9W radiological monitoring, it would take the seventy-eight LERO monitors 10.25

.. ...

%y
M.... g r $ h ..a:, @; ., y ?,,f m .T...*W hours to monitor them at the rate of one every 90 seconds, provided no one took a.g> ,

58@d .-h. g 6
.., ,. g ..g .0 ,7 F "5.h.8 break."Id. at 46. Suffolk's witnesses argue that if some evacuees take more than

'

v.v k. , . . ' , ?,.g 3.!. N, c .:,'U. . ,3 "' t ' 90 seconds to monitor and if the monitors take reasonable breaks, LERO wouldyt w ..ip .c.J. W ~ 1. P y ' .;, b T, not meet the 12. hour monitoring requirement contained in NUREO-0654. Id.ss .r . .

f ". ' Q,. '; ' .. + 1L
. r. K , ; y,,W ! ? Further, they quote a FEMA admission stating that, based on its evaluation of

y j. *: , y.- ( f.c ' ? LERO's performance during the Exercise, FEMA inferred that LERO did not'

..

' E,. . * * have sufficient personnel to handle evacuees in excess of 32,000. Id. at 46-47.* 'a > -- 4

Suffolk's witnesses further argue that with tens of thousands of people lined:. g , ' _ r .'1 y- , , ,,.
**~. ,. .e . . , ' e t.'., ; y , ..J' . up waiting long periods of time to be monitored, contamination could easily

* '

. ' %,' , ., J '/ ..". s . ,? ,,'.% be spread, for example by children who may not know they should not touch
'k

./
: a. h 3 persons or things prior to being monitored, or who may be unable to refrain' *.

';p ' y =t <, . g r ,| from doing so. In addition, the witnesses state, people will need to eat and
3 ., '. 73.;; use restrooms and other facilities, which could also result in the spread of

::, , . ..:"m y|

. 7 ~ ' , ;* c;4. !%.h C' .;L. : *a'
. j contamination. Id. at 47. Ritthermore, they argue that anxiety levels will bc

4f, M high when the evacuees reach the Raception Center because they may have
'

, ;. } .7', ,

;
. s, . w.'$. ,. . >. ' a, ,! been exposed to radiation during their evacuation. Suffolk believes their anxiety

'

n
levels will rise even more, potentially to the point of panic, if they are forced''

.u , ,' ; ,s
' y?],

[ ,> to wait long periods of time before they are monitored. Id. at 47 48.'
- ', -

.,

'

Suffolk stated that during discovery depositions LILCO wimesses asserted.' '->;, ' '. ,. ; i

,'3
'

that during a real accident, LERO monitors would perform their jobs faster~*
.

than they did during the Exercise. Id. at 48. Suffolk's witnesses suggest that if
'

-

. , ,

. - the pressure of a real accident caused LERO monitors to work faster, there
- would be reason to be concerned about the accuracy and adequacy of the

'
' monitoring. They 15clieve that, if anything, the knowledge that people were

'

-

c .. .,
,4

, . .i "i potentially really contaminated should make the monitors be more careful rather |* 7 ,' ' ' '

.,{
;4.*-).# y., than cause them to speed up. They point out that individual citizens, having no )''* '-

.., ,

' , ' monitoring equipment of their own, would have no way of knowing if they are l
' -- -; .

contaminated except through the LERO monitors. Id. at 49. )
,
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'

**'i:* *'.
'

...''^M . . ' Suffolk's witnesses testified that the allegation of Contention EX-49B that
'

.

' , , *
- r. . .

i
^ '. g the alternate monitoring plan for evacuees was not implemented or demonstrated'-- .., ,

i ' ,- - '
" '

S during the Exercise was based on a statement in the FEMA Report that the. . |, ;- .

' ' e, . alternate evacuee monitoring plan was not evaluated at the Exercise. Suffolk |
' '" -

,.

'. - ., J '. T EX-47, EX 22A, and EX-49 Testimony; see FEMA Exh. I at 81. They state, |~ ., . f, . .
*
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"we checked this caWataan and round it to be coe.scs. Ba:ause s&k maied that 11Ro's EBs message
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,r *f@N / vim;}h5 however, that apparently there were telephone calls during the Exercise to
M M.M.Q@n* ip$ INPO and simulated calls to other organizations to request additional monitoring

M @ % @@@?,M W}#"'T $ M D- D ,df% ,2[4 personnel, but none of these organizations participated in the Exercise or
M.?. pg %
$p'fg ![4 M P$@$fdNg actually provided personnel. Suffolk EX-47 EX 22A, and EX 49 Testimony-

.d at 50. Consequently, Suffolk argues that the Exercise provides no basis for

cMt.m,@9'QbM,$$yf.]dM.U if concluding that additional personnel would be available or could get to the

J.dA,m:9f. .p M.y,pf;|f@M|4
* d5 M... M., M. m LILCO Reception Center in a timely manner. Id. at 50 51.afe.

'D%.i M .' :C Suffolk's witnesses conclude by arguing that LERO failed to demonstrate

|TM[$[N'Q 9QM%/QQINND.% during the Exercise that it could inonitor, register, and decontaminate the
). d.[' . large numbers of individuals that must be expected at a reception center,.

<. p :y .* D '.". Consequently, Suffolk believes that the Exercise provides no basis for concluding
.g.J.. u. ., ;g.y , ,. ., - t;; .<.,c

1,. y;. y. '. that Exercise objective Field 21 was met or even partially met. Moreover, since:. /'g, -

7>, % 3, ' y '. Ei j ,X N . .i on several occasions LERO monitors were not able to perform their monitoring
|' . ,f, ,, y 7 '.x:. .- - function in the time prescribed by their procedures, Suffolk thinks that there is

J '' . . /. q'';y,:q.;p,
a .

, .,- :. -
no basis to conclude that LERO could do so in an actual emergency. Id. at $1....;

'.,. 5 7-: i w :~x.
.

y;. . r ,. z _
::g. . m > >
..< ..-

., 3. , . h.v /e. .. ; ULCO's Position
n , . n:._ %. s z . ..e s, n . . . ,u. ,-y; ^

. . .. .

|; >. .y> c. . .,'

.. g:Qh.ft;W.'.D < $.@.E;?! '. J ;;.Q g;ppminutes occurred only a few times when federal evaluators were the individuals
~. g . . (;; ', . ,N. LILCO's witnesses testified that occasions when monitoring took up to 4 or 53z +. :i-

. ' , . . . . . . .
*

. . .-d being monitored. LILCO EX 22A and EX 49 Testimony at 8-9; Tr. 2777 78.

M' NQ:fE-|:' N e -
.. 4!

- < QM 0, - @ :/;' y' y) Consequently, they believe that 32,000 cvacuees could be monitored within 12
{

.

< G7. .
. ' ~ |. - hours. Id. at 9. They testi6ed that the whole. body frisking technique used by

'

, ff.%[C Vild;4.('i.hj%?$$.N61.M f'%less per person. Id.: 'IY. 2774 75. Moreover, they state that the FEMA Report

..
i

, . the monitors can be accurately accomplished in an average of 90 seconds or
-

-if*.' Mbp; , d\ 9, Pj makes it obvious that the vast majority of the monitoring at the Reception Center

'.' 4. p".; q.....q .3( % -] A. .: . y . ,
' /.: % j . , ' 7P' %?7Q was completed in 90 seconds or less per person during the Exercise. LILCO's.

,

* -
witnesses believe that the fact that there were relatively few evacuees (simulated)a sz

. A4 to be monitored, as a result of which the monitors were under no pressure to
.*

s ; ;t. ':s - . )/ '-; .- .

W T]m*h..% ".[26
...

( d . . c i[s . -d, was necessary. LILCO EX.22A and EX 49 Testimony at 9.
-).d .

~

.:i perform their jobs expeditiously, caused the monitors to scan more slowly than
; .y ', NY i .,,7

* ,
" . . '- .y j_.4 3; 7 .} y I, LILCO believes that a modified monitoring technique provided in OPIP 4.2.3,.

3, ql: '. b-ifG . 3 !5.11 (Rev. 6), would have enabled 100,000 people to be monitored on the

[* t. 6 PS' t ;y% 0'b@,|(f f;'; V-' !. .. day of the Exercise. The modified monitoring technique calls for monitors,.

Z:.$,$ ['.Q.iQ,y*j , D, to monitor the hands and thyroid of the driver of each car coming to the.g
. g ww. , , ., .p Reception Center and to take a swipe sample of the car hood and wheelwell.

9:. , ,92 ny|$',M 5 /,.':Q'ga,;3c
' '

The result of these observations determine whether additional monitoring is
.

/, . . ,py #"
indicated. This modified monitoring was initiated during the Exercise whend. y N.g Q.Q,p:J, j. it was learned that approximately 100,000 evacuees had been directed to the

., . 'q.c zj ./ C ,f. |^j Reception Center. LILCO's witnesses believe that the 100,00:) evacuees could

|.f ;P,;;J;. _ ;' y&].is".6 , f .A ''(O W c'rf. D'i ( | ]- y'
.

have been monitored the day of the Exercise by utilizing the modified monitoring,

W. M ../.t.?.^. e,.
- . .. .

technique. Id. at 10; Tr. 2787 2801 (Watts),a
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L y W' . .T..',f .'R.w J. ,..t f.:R+;'y:*'.'s With regard to Contention EX 49B, LILCO's witnesses testified that INPO
'IN,4 N '.'$ $(2k N 5 N /.T.3 0!' Y provides for mutual aid by participating utilities in a radiological emergency. It.

%,M.N'5Rf.$,.h);h;J't h:M.!/$.0
W h,,J, W ..T M.s *H W . maintains a 24 hour emergency number for requests for assistance. Because
@ c$],4 ., N .+ h ..-:.. %. ...

- - g <

'' *d*M INPO's agreement is with LILCO and not LERO, the initial requests for-
.

'

.V,.98$@ $5:dI.M y" assistance by LERO are relayed through the LILCO EOF. Subsequently, LERO
,g and INPO communicate directly. LILCO EX 22A and EX 49 Testimmy at 11.cc : t

/ M Q h y ' y '; % Q [: Q ;**,; On the day of the Exercise, The Manager of Local Response requested at
,

h.M%'.Mi! .< N.h.9y . ::.4. 0 approximately 12:00 that the EOF contact INPO and make arrangemenu for !

j gg y c7 %.y 6. 5. q, * 9 additional monitoring resources. At approximately 12:30, INPO called the LERO

C.s . , b:7./ s j ', J- y g,1 :.%* EOC and was informed by the Manager of Local Response of the potential need
,.;.y - w , .. 9.v. g 7 for assistance. At 13:00 the Manager called INPO and was told that eighty-.

.,

S.f ;. , /Wjag!Q ',, j'. ' . eight people from five utilities would be available in about 6 hours. At 13:40/. ,

' , 7.hR,y the Manager called INPO again and requested 200 more people. At 14:45. r.. * 7. ' [.P
,.,f,.} b. . Q; d.. .

.

f T. : INPO called and told LERO that the additional people would be available in |. U . j ... f. y. y. . j' N. g . , .
- y. . s. V ' approximatel 12 hours? /d. at i1 12. When asked whether this information was.

i
,

. . . . . . - . . .

.. T,||q.j's'g i." ;'M .".,7 y.j f, d valid, witness Weismantle replied in the affirmative. He stated that during the
. ,

, I
..,; e a .y . ; ~y , 3 . . .h., .3 January 30,1986 practice exercise LERO requested assistance from INPO, and

'

. / * f^.f * X ;f M i O G ,. t if g (d
.

INPO actually contacted senior management personnel at numerous utilities to
'

4[N., J,;.i obtain details on the numbers of personnel actually available and their expected
- { Q {: j'. g. . '

w,.

Q w ,gf arrival times. INPO used those data on February 13 because it felt it would be'' ' m W
'. O:, y . g . .''- '

~ .. w, Q :*,, f,. y g.,
inappropriate to call the utilities again after only 2 weeks. Id. at 12.- .- .
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FEMNs Findings

~ '. . . . . e - .

p..
~
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1 - )' . ' ' , i FEMA found that the facilities at the Reception Center were capable of *

* .L. handling 32.000 evacuees within the required 12. hour time limit. FEMA Exh.1 |; -
'

,

at 80; FEMA Exh. 5 at 29; Tr. 7723 24. FEMA's witnesses acknowledged *- - . ,

- 4 .- l, , , , ' , ' E ~i that the overly long monitoring sessions occurred when the individual being
'

*
-

'' >q . . ' . t.'. . .). . ., . ' J . ',' monitored was a FT.MA evaluator. FEMA Exh. 5 at 29; Tr. 7729. Nevertheless, '

N, . ,. . ,.] 7 '*.J,(*)';31 ", G FEMA assigned an ARCA to the fact that on several occasions radiological
.

, - s

,
,

, | c, monitoring took 4 to 5 minutes per individual, and recommended that al!* *
wc .. - j ,

- E ,' i ,,,. f j ' ,
"f"* t. monitoring personnel assigned to the Reception Center be trained to monitor.

.

' . '' ..< c M J ,, individuals within 90 seconds as prescribed in the LERO procedures. FEMA |
. ; Jo

;.
, , S .| . , - 4 ," 4

.7 Exh. I at 81. On cross-examination, the witnesses inted out that LILCO's*
,

,> , . . . . , , ' . .' - . , . . l ' ",| modified procedure for monitoring evacuees in excess of 32,000 was acceptable I
,.

.,.
.,

., .-. ..

" '! as an ad hoc solution, and that it was not evaluated at the Exercise. Tr. 772123 |
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'[ d FEMA also noted that the decontamination fxility at the Reception Center' '@g . f,'Q!
- ;

,

? M,
/>WM,Uhji %! 2 N6rn',d. was set up according to the Pian and that the operational xtivities generally

. ;yse ,L. j ran well. On one occasion, however, the FEMA evaluators ob>crved that an
.

h b M @N f. % # k '$$.6 d .j
WA Nrt ,-

evacuee with a contaminated hand (simulated) was told to don plastic bootics,

"$* igd (%g$@s%@Mf'-7.Q'r $s? which could have resulted in their contamination. Then he was told to put on

MM khM[k.NNEWIN
4 |' anticontamination gloves after he had put his bootics on using his contaminated

' ,-

Qh hand. FEMA noted that the bootics were not necessary, because his (cet were not
O,(./G/ 'f,j, ' 9 Qif.1 "' : a contaminated. This faulty decontamination procedure was rated an ARF 1, and

q y@ . ;;. y, ..;~ q;., y, e ,
,

..
. . .,s. ] FEMA recommended that the decontamination staff be given additional training

-

g. ..; .w a .13 a.a ; :l. on evacuee decontamination procedures. /d.
p,y N. n~"..,,1 . . -. +

& .t ~ s '. ; .<
. . ' . , ' , -. ~ . . , . . ' .- . - ..
['' - StafPosition. . ..

.
. ,

y.' ' ~ . , . y '>SJ In its proposed 6ndings the Staff agreed with FEMA's recornmendation that
*-

'

. . , ' , additional training be given the decontamination personnel. It dd not, however,%"'
. . .3 .
"'

:yc . ' . . . . , , .j.,',if, see this problem as rising to the level of a fundamerua! flaw in LILCO's Plan."
. s

,
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- ; . . q. .t-,.
,

ok |- , ;. - ; i Conclusiony, .
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.f '%,,
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We agree with FEMA and the NRC Staff on the monitoring time and decon-

-

, , x .~
.,N, . . _v7 ' fp

-

- W.9 ., . ,. q ;a - Yi tamination issues. Since from the evidence before us we can identify only three.

y , ;g,
, .I instances of monitors spending 4 to 5 minutes monitoring an individual, and all.eg,. . '.

,

I
. .' % ,<. .

*
.f.. . . M. . three of those were FEMA evaluators, we do not find that the monitoring time

1.2. * u , *a . 3.t. J.N, M,. .J problem rises to the level of a fundamental flaw. Nor were the faulty decon-
.

.
.,.

;
;1.,

4 . f. 4..' , - j*.;' 'f c. -j tamination procedures used with one evacuee of sufficient severity to reflect e
^

' ''; , ;.y * ''_ 7 ; | .y fundamental flaw in the Plan. We join FEMA and the Staff in recommending,
,

.' y , , n ;y . .M additional training for the monitoring and decontamination personnel, however,-

s.

. '' %' .2 . .q - - .t p so that the minor flaws that occurred during the Exercise will not be repeated in
the future. We conclude that the Exercise dernonstrated that LERO can monitor<. .a ,- ;,

,-(g,,.;* ,'; C ". > up to 32,000 people within a 12. hour period as it is required to do. See the-

..

' 3"; yy,.,,^*(* concluding PID, LBP-85 31,22 NRC 410,422 23 (1985).
.. ,c,. : ' ~, A more difficult issue emerged from the testimony on LERO's ability to

;;. ' ; wu
.t'' , '. y[ monitor in excess of 32,000 evacuees. Tne concluding PID obligates LILCO to,

. ; ..

;;. g ;.; . ";,. , t >
~

plan for monitoring all evacuees who seek it. Id. at 430-31. The question of the,

,;ca''. p . ' . .; c ' '
-

the OL 3 Board. During the Exercise, the population of the z.ones advised to

''

*7. f '; ' ' ~

number of evacuees that LILCO should provide for is currently pending before.

. s

,- - - ', seek monitoring totalled about 100,000. LILCO's testimony that its modi 6ed
'" '

3 ', _ .'; t
.

,

,e ? ' , - monitoring plan could have accommodated this number in a 12. hour period
1 7 . M ,'/ ,'' ', . ,- .i stands uncontradicted. However, during the Exercise, LERO sought assistance |i '; ; j q '' g;i ," - } ,1.' ; in performing the monitoring task through the Institute for Nuclear Power '

'' ,. *
Operations (INPO). LILCO's witnesses testif ed that at 13:00 hours LERO was
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kI.h .
i advised by INPO that an additional eighty-eight radiological monitors would be-

@7t/N@.j,@frFN.d!g-3/;Mf];
E QpOY.'GT .i's there in 6 hours, i.e., at 19:00 hours. After requesting an additional 200 to assist

*J' in monitoring the expected 100,000 evacuees, INPO advised LERO at 14:45-

I k.hhhNfMW.;$:M Mt W i. W,N hn 8 that it would take 12 hour: for them to arrive, i.e., they would arrive at 02:45
the next morning. Clearly, if these additional monitoring personnel were needed

%h.hNM&,D 9:%. r.].1
<

for large numbers of evacuees, it would be dif6 cult or impossible for LERO to

7. AD /f .v.c. v. .r.e,:& t,W Mg;,f.i %'M : A comply with NUREO-0654 filJ.12, which states:
.,rc

n;w. . . -sn .
p$1,.W 1:. w,g pJ ' '.,f;6./.k,ftw , g |*

.

.t-

MQ* - i. i, T.5 ; * 4.d.1 12. Each organintion shall desenbe the means for registenng and mmitonna of evacaces
4

. e :w '

, .

, , at relocadon centers in host areas. "the personnel and equipment available should be capabte

g r]'. ,, ~;,+* J.%'" " 4 M4.+ c ~.t.-d,l3 J <'..v j. EPZ arnving at relocation cerurs.
, t of monitoring within about a 12 hour period all resident and transieres in the pturne etpcuure

J . '. ni p, ~".?.:.- .

-* . . , . . ... .

S .n ,< , .c wo ' *|; ,- In their proposed findings on this issue (at 350 52), Intervenors take the
. w.. , . /m .t -t

. .+c. . - .. . . -

e d .' - *

J. , ,. . . c p *g ,,s ,f. 8 g ., . d position that we must reject LILCO's position that it adequately demonstrated

e

,.'

* '(,W9f,d; k,. ~''; Q}' .. W.4 .
the ability to implement its alternative monitoring system because FEMA

. ; ; p (![ did not evaluate LERO's performance in this regard. We believe that this''- '

,.,
'

mi, . .
,'.y!.,w |:.|< c. , ,G...?i,. y . j" c|Jy Q.f u.|f

J position misperceives our charter, which is to determine whether the Exercise.,

; .,.. ac. r demonstrated fundamental flaws, not whether LILCO adequately demonstrated. ,
,..

8N^ X f* y.;/ ^y ' each element of its Plan called into play by the Exercise. While, on this record,.y.n
* c. M'

% i|.9. QA?9i9 in 12 hours was adequately demonstrated, neither can we conclu'ic that the
. . - w cannot conclude that the ability to monitor in excess of 32,000 evacuees, , ;. :+

' ' . '
'. ~ ' A21 demonstration that took place revealed a fundamental flaw in this regard. Clearly,, , **

'. , . . -] the additional monitors from INPO at best would have arrived late in the. . .
,r-a ' ' . . .*

- :.1 o ,... e }., j' monitoring process and, by themselves, probably would not have been in time. , _
'; to enable LERO to monitor 100,000 evacuees in 12 hours.28 However, LILCO'se' '-

., ,

uncontradicted testimony is that its alternative monitoring system could have.: .. s

. '
. ' , j. . . ' './ accommodated the 100,000 in 12 hours. We suspect that that system, if help

'

.,'. *
. . < , -

j''. from the INPO personnel were available, might have come close to achieving
t .

6 ' % . .> - '. 1
.
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4P7 j .f * '.5 that goal.
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C M .b W;r'y ? 74,,g- f ,.,f/ 1
l ' ,'d ities who would be transported to special reception centers during a Shoreham

/. Q M ') , [.L . 4 @,L :
J WAc &. accident. It is premised on the NUREG-0654 requirement of an ability to reg-

f h.{' % W .p?$'yj [;y,[p/.YK,J. ' ister and monitor evxuees at reception centers within approximately 12 hours,
f R. '-

MDiMW.@WQN WW Lion of mobility. impaired EPZ residents. It is undisputed that, during the Exer-

: |- 1 as well as other cited regulations requiring an ability to implement an evacua.ab

f.hdMbd.N?c2.% cise, LERO personnel did not separately demonstrate the registration, monitor-
=;g'AM.df%'QWp; Dif V i 'O ing, or decontamination of special facility eva:uees. LILCO EX-47 Testimony,
~ . ' MQh ; ,"VJ r"K y "A 5.. ff. Tr. 2879, at 2; Tr. 7740 (Kowleski); Suffolk EX 47 Testimony, ff. 'TY. 2992, at,

:@dMM9 .g' .J 'iC' ' 8. Furthermore, there was no dispute that Revision 6 of the LILCO Plan, which
. t '.& V.9 % Y ,e - W. was exercised, contains no detailed procedures concerning how evacuees sent
'f | . Q j.S. M,- J N . ' c to special reception centers would be registered, monitored, or decontaminated.

'

.

- .c - s. .y ..s, W ' ' ,- Contention EX-47 also alleges in Subparts A E, that a LILCO proposal in' '
*1 ; m L

. ,' Revision 7 of its Plan, generated after the Exercise to address the lxk of planning.a

T* ' % . - 1W for special facility residents, was inadequate, unworkable, potentially dangerous,
*c

"' . , ( - ? - y Q and failed to take into account the practical realities involved in dealing with and
''

, f ;7J.i "_ $;
4

L- ,
| ,1 caring for individuals with special needs. This proposal has been superseded. See.

77; , 1 LILCO Bricf at 126. Consequently, we do not rule on Contention EX-47A E.c.
<te g y , , ,; ?, .4 Intervenors' position is that the Exercise revealed the existence of a funda-

,, 3.

, , ?- ,; . . . ; fy ' ;'J mental flaw in the LILCO Plan - the failure of the Plan to include imple.
*'

.. ; . . , - .
" .. 7.f,: e OR: 7s mentab!c provisions for registering, monitoring, and decontaminating special-.,;*.

.

'..y 4.N' g# .'' .d facility evacuees - because this capability was not demonstrated during the; .,w
'k f |;4 1..%'.,'' y, Exercise. Thus Intervenors contend that the Exercise results preclude a finding

-
.

,

., ; , . % _ ," of reasonable assurance that LILCO could or would adequately evacuate, or". , ,.p ' J/. 7c,' y( ,, f. ,.'. M. ,.9;: '.b.. p *
'

- r-

f. . , . register, monitor, and decontaminate special facility residents in the event ofs

._ , s . , f .i 5 ; H 3 . , j;.. , M.pj,: a Shoreham emergency. See generally Harris and hiayer, ff. Tr. 2992, at 8 9,
'

q - p- , . . . .n., 7 21 22.,

../,.ysg@ - (' . LILCO points out that Intervenors have not raised any issue under thisf' '.
_

,

, L,'s. '. - ~y .....3,,j contention which is related in any way to the Exercise. LILCO Reply Findings,
,

c 7:
' ~ . . *"3" '; '

Voi.1, at 48-49.
. ,.. f. . 4

, .- .1 . . . .

y,1- - m; % i .-
,N, FEhtA's witnesses testified that objective Field 21 specifically limited its"?.

,

,

. y. 7 .: . /
;

q (, t,, .r evaluation to the Reception Center which, at the time of the Exercise, was., ~~ ,, . .

'. >. 1. .~ c. ?.
' r " . ;. - .. . _ . - - the Nassau Coliseum. FEhiA Exh. 5 at 26. FEhtA found that the objective, .

' ' '. ,y V> ,:.;. of demonstrating procedures for the registration, radiological monitoring, and
,

mJ., ?f* decontamination of evacuees and vehicles, including adequate provisions for.,-| .
,

A.J * ; \ ''f.:;',4 [ handling contaminated wastes, was partly met at the Reception Center (Field
.'e

.

,- '; ' ' , $ '; 21). FEMA Exh. I at 80." FEMA's witnesses further testified that the exercise
'

,

' j; ' 'c. c, - N' ' . '

objectives did not include any demonstrations of registration, monitoring, and
.

-

,'s
'

,. ;;f. decontamination of evacuees from special facilities who would have been
'

3 ,
*,4 . \, > j ; . - f, . -

- s . :s transported to reception centers other than the Nassau Coliseum. FEhtA Exh. 5
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0,q . M. p, I. ,jiMSy'd.y& h.. -7n at 26. Objective Field 13 pertains to the demonstration of resources riccessary tof .

effect an orderly evacuation of the institutionalized mobility impaired individualsg%!Md.W[V ijP'[f '(/d 79Q's,i, c4 h @ .8. % [' R . ? within the EPZ. FEh1A's evaluation of that objective was addressed in response
,

M p h t; h .Di M [ N [.N N | N N[ 'hh to Contention EX 21D. Id.

i'f;* jh'd$,,DQ In its proposed 6ndings, the NRC Staff agrees with FEhiA that the February*U
/h.M k- monitoring, and decontamination of evacuees from special fxilities. Staff Pro-

13, 1986 Exercise objectives did not include a demonstration of registration,
;; W.7.h-o;.f M7,Y'{f$q '-. ,9'% e a- .;

74J.Q[s.? PD@@Q;['dP25'C,9.%h.7 posed Finding 379 at 134; see IT. 8532 (Keller, FEhiA witness). Staff argues
that since these functions were not exercised, it must follow that the ExercN

*' e : p
.;'t", A', 6

.? -[;" ;> j[.?.
'

.
*

did not demonstrate a fundamental Saw in the Plan with regard to these func.'

;
,

L -).f ' <-3 ,i:J f. .e ~ e +. Lions. Staff Proposed Finding 380 at 135. hioreover, Staff argues that neither.

- /.. Ci. f'. 2+ M . .S . objective Field 13 nor 21 required a demonstration of registering, monitoring,..

m .Y. 1.+ '{ 'a., and decontamination of mobility impaired individuals at the Reception Cen-' *

,,, ,

' T , ( , ,. - ? [- |if.g. ter. Id. In addition, Staff points out that the PID adequately treats LILCO's6,
, $ 'J ,' ! failure to designate reception centers for special facility evacuees." Staff Pro-

'

j .', ; . ,
'

-

3.;-s.* y. b '.: y posed Finding 381 at 135.-q : 97 a . .

' O. Conclurion on Contention EX-47. We agree with the NRC Staff and FEhiA.., - : ' J,; ..

,
,

-N~ ' . ,' j The registration, monitoring, and decontamination of special population evac-. ,,- -. .
.

'. ' ' ' % J,, [s.' ' (4 7 uees was not one of the objectives in the February 13,1986 Exercise. Nor do
'

,.s , < W.~S, we find that FEhf A's failure to require these functions as objectives of the Ex-^' '
'

. . .

' 'J T ,' - ercise irdicates that FEhiA's review procedures are defective. We also agrec
, , l'' --

,

,. ~ ',
that Intervenors' perception of the scope of objectives Field 13 and 21 wasT ,'

''' '-

incorrect; those objectives de not apply to special population evacuees. More-
. ,

, ; . , *; over, Intervenors are incorrec in their position that the failure to demonstrate'''

the capability to register, monitor, and decontaminate special facility evacuees", ,
, .,

,

; precludes a finding of reasonable assurance. That position would be correct only'
>

t

if such a demonstration had been called for by the Exercise objectives. We con-'~ '
. .

f .,
'

| clude, therefore, that Contention EX 47 is without merit..;, , .
'..r ? g. ,,. .

,
. ' n ' O. ,E ,eg| i * .r : ' -

,

- '
;7.. s c. .s.. D. Protecthe Action Decisionmaking.s . .

, ,
....c

- ' -.e
.,'a' i ; ,' ._

,,
. ..

i ,, . ~ f ' z ' Contention EX.36 alleges that LERO personnel made protective action
,

*' ' ' .- ..m. ' recommendations that were inappropriate and failed to consider alternative/. .- ..,

4 > protective measures that could have resulted in more dose savings; consequently' . ,, |'?*;: f, . . f
* 3( ;.. .

,

.e .' - - LILCO failed to satisfy Exercise objectives EOC 8 and 12. Specifically, the-
''

-.,,

,; if ' , . - j.,/ ' . . contention alleges that EBS messages broadcast every 15 minutes between 12:06'

,

g .,. ? : ; and 15:48 contained the recommendation that persons in the downwind zones*" -
_,.

..,

. i'..~.. ..
c'> 1; )*g .-- (A.ht, Q, and R) Icave their homes and evacuate. It alleges, further, that.

. . \.. <' <* * -..a.
.

. .. . . ,
'-

* . .
-

..

'..,;..\,, , 4 .
"ta the PtD, the oL 3 Board ruled: 'h win be necessary for IAco to idenufy receptum carnes rar special

*
. ;.

. ' , * , , raches that cadd be evacuated in en enersency et shorehara and to sappast stu.s idemAcatum wuh 1 suers ort. . ' -
.

-

og emmens prum na opersuan or sh<reharn at fuu po.gr." 21 NRC et 640
,
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fid @.<.$$. D 83,Yk.%.l b. documents generated in the EOC fail t0 show that LERO personnel in the EOC

MDM.Cf$5{ME.NMM.Q;$W p.g ,WWp $7Nmost appropriate protective action throughout this entire period of time. The
ever considered whether the recommendation to evacuate continued to be the

,5 # ; % I.g @ $ g e. .N h .7.N h , M M ![ Q $ M[ [QMh contention a!!cges that while these messages were being broadcast, the EOF
y was projecting a wind shift to occur about 15:00, which would carry the plume

,

'

WNNk ?. RJ4' M D '9 M away from the original downwind zones. In light of that projection, it may have

h.!MfAk['7.5 QJ.f1 d.'i
7 0 been more appropriate for people who had not left their houses by 14:00 or

p r2. a. W M~ 'h. b '. '.k. N ?.'>,3MM '.~.' . . ,N
. ; ..s.: that the failure to consider such an alternative was significant because the LERO :

15:00 to remain sheltered until after the wind shift occurred. They could then

hu%,: R mc'
p. .. %. . .. .; ' evacuate with less exposure and smaller doses. Finally, the contention alleges

.v ,. . ,

,y.y b
;f.|3$ 7,fd.h >J' f.g : c 1 . 4.] 7''J |i players knew that as of 14:40 there were still 20.550 people who had not yet-

.t evacuated. Direct Testimony of Gregory C. Minor on Behalf of Suffolk County
,

' ~ , ' |C sp /'-Q';.; n Concerning Contention EX 36 (Suffolk EX.36 Testimony), ff. Tr. 2612, at 4 5.4

3 c.. :P cf ' f .; 7 . A .. W ' W Exercise objectives EOC 8 and 12 state:.

. r, . ., ,. y ;. y . ' '

.. , , e
. .. ,Qa.

' D .:A
.

:.N ' y s . ..

7.:,', , ' * i!.ch u. . . . ' ,,1 EOC:: Demmstate that the omroprint.. o(Acial is in charge and in catrol of an overa!!
.

.? 3 - J # ,,7' coordinated response including decisims on protective saion recommendations.
;.'. 8

.

,.

<*'s. 7,.pr$p,.=q, ;f ?3:Q ;

* g.: e.|c,.'s 'f,M '+ [$1( *;.3@tj.c.'['?.h; : WDernonstate the ability to receive and interpret radianon dosage prop 8
g j ' ' fy .,7 n ? EOC 12:J. 3 4;..'

, .

enon
h informana, and to determine appropriate prosec0ve measures. be:ed on PAGs andv. .g

:. y/ p
J.

information received frorn the Brookhaven Area OfAce (BHO).
. ..

'M@tj 'Q 's. 'NJ,J M. W.W. s .,M.'y., th.s . ., %'l
E

a > n .w ..
. J.G. ; . ; .p D. ' FEMA Exh. I at 910.

%['. $ Y [,. .M@f@j% Suffolk's witness testified that specific factors that should be considered prior

9;'. %?N;-|/.$.Q'p&:::. '.+; . :,
| ?. t,4 to the recommendation of protective actions are set forth in OPIP 3.6.1, as

+ ' & ,.; . .y O . follows:;,- .n. . , . a u. . . .A. p, . ..q , ' z 7 |: w
,. m . , .

,- - - a-s
-

... d .m. p a
m, 4. %., - .. p.S.: ,a N dm savins effecuveness of proi.cuve acnes can be inauenced by many variable

;

,4. '5.<@< ,.,( |yAZ :..a m( '. %g..
. .

,
.

'
..

factors such as expected duranon of the releases, involved pwulatim. weather condiGes.
( pl . . a f ' y' s;,. ;,.;,. .

3 _ ,

;
J A. .- 1 projected evacuaum times, and plant cedinons. Whenever possible, the facsori shatt all be;,

,M, j'. g ;> m , y},|a;': W a,. Q Q ,G. Q..
. , n ,, ' . P.; i cmndered pnot to the recommends 6cn ci potec6ve ac6cns. ),

.: ....,,.,..o .

.
g

y hff %yc.c. QS.QQ, . >.. g Suffolk Exh. I at 7 8, citing OPIP 3.6.1, 6 3.1. In addition, OPIP 3.6.1 describes4.R .-
.fy.N.y7. W - if'|.j actions to be taken by the Nuclear Engineer using data concerning plant

',y . f ' Vgs .p., status, meteorological conditions, survey data, dose projections, release data,
|

''

@p; c ,6 . q' f *; f A ,,"f'.K a .. ftf,N G"...q'y g .gand evacuation time estimates to determine protective action recommendations
g

e ,% y y
-

for review by the Radiation Health Coordinator, /d. at 8, and Attachs. 2, 3,
s-

.

y V t.[3 . .; .., , .:'' I h .' j f 'tj Testimony), ff. Tr. 2364, at 5-6.
'

.
WWj and 4; LILCO's Testimony on Contention EX 36 (Wind Shift) (LILCO EX 36

. . , ~ . . -

.p , ? : Q . W g .y ; ' The information available to EOC personnel during the Exercise included:, ,,

. ?. i y. y.

.a .' 3 : 1N,,%, W.3.gp w' n , Q . ,
c-ei data on plant conditions, including projected release rates and measurements:

'

._

v
-w a .r

..LV -'k ,ep .t ' 4 '.
,

[ yr ' ,

. ] . . [ 'ye *f.'''/,.,[4*[ty,T[p '* '
n

PAos u se abbrevm on for EPA Prtaasuve Acuan Odes. :( ' ' . .x , , , .c - t - .
'

e''
* '|

. ( L' ' , , v;, " '.
j, . , t,y , s

.....? - . , , . '% ''. ;,;.,. ya,.J : .-
. . >

-. _

144 |,,
'

', 8 *

,y i' s

t
. s ,4 --

.s = %s .- . ._ . ,n ,

* ' '

, . . {
* - ,

,g

% .

1
-

,
,

.a *'...
s

1 .
*, . . , ,, ,. ,- . . - . -

g; . .+w - *--pe
-

, p
,

,

, . . '
. . *

[', - *
-*. .

, , .

... . -

. . .. . . ,

,
.p*

.
,

% 0
,

w ? ..- *
. <

,
. . . . . _ _< J.



'. *,m, ' 4 e M-.NQ< . W:W
g. o 9.. :, q ., g ,. o .:.;,'.e ,. p _.;.,: ..

-.- s
;.. ,. .i ( m &. ,* y* .e . .-; , ; . . + . . .; . , _ w.: .g-:.x** ;';w.,,.,a .

,

. ,x.f. ,. ';-;rtm . , ,- r s .-; ._ cp x, 3. 5 ; G.
'*A- . 7 , ;. . uy, -

. . , . .. . .j.
. ,. s f.' N. , ,

, . ..

,f , - n m. ,

.;f . '..

,1
...

.. m g., ; y
w - '

f,q w a .<, - .
: ..

,
_;;.*

q
,

,
~

.o.
-

.,
- y'

. , c ?y , , , "g
., ,,~ . ,, ,- ,,, . ( ,'; .

,Q Q:
, ; ,,

,. . . , .
' '

_ |' *}.,- iw, ,_ . ', g , . 3; ,' ,;c. ',
_

. ,.
,

*

.:: . , ,.,

13 . . . .
. . .

.

- .

j.c :. M|%i % Q. i - .

...,'c - i ! *:7. '. .4 - '; :

%'g.7 Mi'G.j hjh hh.,h',,
. ,.

M. f dose projections and protective action recommendations from the EOF; current'

and projected meteorological data, including wind direction; and smear and air

v. W Ms/.dQ.y.4% Q'M:/ ; d samples from field surveys. Id. at 910; Tr. 2480 83.
' . ' - i

.M 'E ,%. .Wg.,1,$p Q . % .r y At 10:10 on the day of the Exercise, LERO's Director of Local Responsed,.m .,gw, % .g.T.W
-o

7."hMgh@DMQlh .D*',.t
f

f made the initial evacuation decisions for zones A ht, Q, and R after consulting

WID. %.o.jQW'W. 9;-{ with the Nuclear Engineer, the Radiation Health Coordinator, the hianager of

' O.veM.. - .?.:g ,m$.394 ' Wp, ,g p@
SbP .

1

k. L.ocal Response, and the person simulating the Couniy Representative in thete

i 1. 'Ulis
.

.-Q EOC. He was advised by the Nuclear Engineer that if the situation at the plant
. ).w. %W.S.6'".; d.WQ.y'(*f' "

' tg . - a

continued there could be a core failure and dramade release of tadioactive* *F@:9v* ... y
5 -@. . , ., ,, 4. r . ,-...'?.)<' d . [ Q,, -,

.

i
-

'

5 material. Applying the guidance set forth in Attachs. 5 and 6 of OPIP 3.6.1, |

.h Q ' 5[ . '

'l the Director of Local Response, Radiation Health Coordinator, and hianager
.' .',"/;f; j| ~ y ,, l '

.

.; */ ', ;. a of Local Response conferred and agreed that the appropriate protective action' ''
-

-

', .??.i-Mf & o ,; was the evacuation of zones A ht, Q, and R. LILCO EX 36 Testimony at 6 7;' **

A.-
.

# : . . .r . . . . . . , . Tr. 2414 18.',.y
s

,
. . . ;L. r: .

.y -

-,
->- , ...

,;.i e, .- ..
|,

-

, . r i
. 3 |.

.. . .

1 P |,
, _" t -||. Intervenor*s Position:.. 4. -

.

'

'. , ' C ;, .; ..?" Suffolk's wimess, hit, hiinor, testified that at the time the evacuatione- ' J .

j ' '

, .

.~ I ^,,/R recommendation was made, the Radiation Health Coordinator had not perf ormedA"

! - .
*

. s-

..fI <s.
- ; i computer calculations using release data to determine ypropriate protective"~

._" .- -

' - .-

.i action recommendations, although the EOC did perform a calculation using' ''
. .

1 hypothetical release data shortly afterwards and another later using data from1 ''

i,

' the Exercise scenario. Suffolk EX 36 Testimony at 10. When the evacuation '

*
.

' - * - recommendation was made at 10:24, the wind was blowing from the ENE toward
'

the WSW st 5 miles per hour, and it was projected to shift about 18:00 to blow*

| from the WNW toward ESE. /d. at 11. At 11:46 the Director of Local Response, l
, .,

I i -

, .
-

on the recommendation of the Radiation Health Coordinator, decided to extend |
, ,

*

: - .

1

-
the evacuation recommendation to include zones N, O, P and S, because of\ ...'* '. - '

|

'.' O ,
l.- > , s.

-
.}. 7 ',; g ,

. .
the expected wind shift and the long duration of the anticipated release. Id. at.

| ,-.
,; . * * 11 12... .. . -

[ . . c. '.,, , .

.s i. * '.t ,(* The meteorological data changed with respect to the timing of the projected j
.,

,'i m
-

-

,,

'J. ,', f- wind shift As of 10:29 the wind shift was expected about 16:00. As of

|* ~ f
l ' , C, .

- ,

' *

.

. | ?,*4
, ., 4 . , ,,-| 11:09 the shift was predicted between 15:00 and 18:00. Finally, at 11:52 it'' *

-

,

. j. . . . - ( , ;' was projected that the wind shift could occur as early at 15:00. Release datal c,

,. 7 ; ' '- ; and dose projections also changed during the accident. The initial wacuation"
| ..J > .: x

-
. .

?] ]'
- recommendation was based on plant condition and a single reading fromi f:

'' '' '

'
- the plant's reactor building standby ventilation system. Subsequently, field!. 't .? . .l

''
,,

survey data from air and smear sampling as well as additional dose projections~~.5* '

',, . ,'3 , , + .f . became available. Id. at 13. According to witness hiinor, the Radiation Health
.g

*^. |
.

,. ,
' Coordmator recorded the results of a smear reading taken at 14:00,7 miles WSW''

. .

2

|
; .c . . ..,,y . } of the plant: the reading was 2700 cpm /cm . Id. at 17. At 12:45, he recorded an,'' '
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' M.' . / .'c;Tk|f.1. |7:

"' '. i. , , air dose of 3130 mRAr located 0.5 mile downwind of the plant, and at 12:10

Shh.,M. ~- M. k.I.M. (k:
-

n ?.:gy@*!.%. *f.' ,).r, ? 41, ; ', .1 another air dose reading of 180 mRsht 2 miles WSW of the plant. Id. at 18..,
'

J. .C ' 'il Peopic in the original downwind zones were subject to both a ground dose
'

U,$.[y|'+@k| J.h...,g* 3,y,,m[,Jshift. Witness Minor testified that in a car they would receive no shielding from
N and a cloud dose once the plume arrived over these zones and before the wind

1

%: 48 i,. p.- ..

if3|[$.y.:
v.

.

f..-Q'g{f.4
' .: '|;.

, the cloud dose and only a small reduction in ground dose. In the average house,W O R.? on the other hand, they would have received a 30% reduction in cloud dose and. v .. . W 1. "4.

. a. .;c 5 ( ~;. 'M!i . WC J/t." an 80% reduction in ground dose. After the wind shift, these individuals would.. . . . . ..

, y 'y M p [ .Q y?.. . . . ., p. - continue to receive a ground dose but a smaller potential cloud dose. Id. at-

, .g O s, . '.r. ' , .t - J.c 17. Witness Minor acknowledged, however, that the appropriate dose pathway
;

. .,

; 7.g .- : eg , ce / . .~/' for consideration in assessing the protective actions was the child thyroid
G. O - - J ? ' J. . inhalation dose, and that the 0.7 reduction for cloud dose and 0.2 reduction for

'

.-0 3

, f t. s .| ground dose do not necessarily apply to the child thyroid dose pathway. Tr. 2615-
y

,

W. '

y :' . ' .s-, - * '
. ....- .c 16.

-- -

';
Witness Minor stated that "EBS messages repeated every 15 minutes fromc..

+ ,'7 e ,; * #
<. . . .,... 10:23 through the end of the Exercise recommended that people in the original. _ g..

.
.'r|*r .g .X 9_ downwind zone should evacuate if they had not already done so." He alleges. . ,

. .... c; , - . -' .j m.
.. g i .p.i % !)'; J ;.Q, . , Q that these messages went out without any apparent calculation based on updated

data or other confirmation that evacuation was still the response that would
$i .9 q G.3 , ; i-T. likely result in maximum dose savings. Suffolk EX.36 Testimony at 18. When
- ( Sy; | < .'j.;. (;j ' 'P c ' N, ..

LERO personnel learned that 20,000 people in the original downwind zones had

, I . ;.[~ [ '[ j , ' %{..? ., a ? D'.' F. ]]
'

, 'y not left their homes as of 14:40, with a projected wind shift away from those
*''

' 4, _e. y. zones anticipated about 15:00, Suffolk's witness believes that LERO should
. 4

.

C,. ? q :c : cf J .
. #,& .t .. have reassessed the relative dose savings from sheltering versus evacuation.ny

P u A.7 f(#i -l. . . '

i . w, .ea Id. at 1819. He does not attest that LERO should,have necessanly rescinded..-
.

.. s,;i. ; ,. .:. ., 7 the original evacuation recommendation, but rather that LERO should have
.

..

$:' .h, . [ , f ( N.Q' I performed updated calculations of relative dose savings from sheltering versus
. . % ,.7, ,

*
.

T,
y $ ( * :. . .; ;% d ; g . '''. evacuation. Id. at 19. He admits that the decision to continue with evacuation

.: may have been correct, but he contends LERO never performed an analysis
. N .3 ,' % . . Q ' , M .' that would justify its decision. Id. at 20; Intervenors' Proposed Finding 455 at

"m

%. . . . - . , C 314 15..y - , 4.;,.c
- ,

'g. y ) . s' 'i ' '.j , In addition, witness Minor believes that rather than relying throughout
- w-

, . ._

'

.?. . i l' . an acci&nt on precalculated evacuation times for the dose calculation, the:.'{,.y.|y; "... j Radiation Health Coordinator should analyze the real data on traffic. For

*-

.,
..

'' ( , /d ',y, , G ' 1.7 9 [ , j example, w hen the roadway impediments became known to LERO, the Radiation,

g 7, , , 2 .. . .
. ,

, . - : q. .. 1 . . e
'

, .. -1

J % *e t==nnon' pr,ma andess, utro . .ur w.m. tno.. tam n e coord..in
- ^ -

.
' .

me n . .r sed io have u.no.tw w *= e. en.n a .xeaar on ovma.. ums. conunu., d,u.g- . , . , - .

' ' . ' s f. .i
*

,,,s
,

,
- ,

leaa a a Wrs? Iniarveiers' Fmdeg #3 at 321. Dans vedmuon f sees. me .hach miness w ns agreed dare,-

_w4 cwsa4:ammahon, are quoted fm saecessas hours from 1 to 6. These done redanon f sais, howver, do n<a {
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,..9,~.. p- :.-. ; .,
.- ,1 1. ,; ,..

~ 3.h* ' ,.
* -,ya

- @ 9 :. .~ L ' c. , . ) * d..G Q,7h 8sdHealth Coordinator should have been consulted. Suffolk EX 36 Testimony at 21.

'
- t

.. . .~ c ,ga

:,'@$n
..

;M hf
.

,N:.'MM. /W; m.n.Q M~k . .ij Additionally, LERO was continuing to recommend.evxuation of the original
... ,J14 downwind zones at 15:45 when evruces could have been delayed in traffic bye

C6,4.W .3 %
Q+,.
..

A ..(N:p,~ N;16[ $w o;d h
. p;t . 'y Q38 impediments; it may have been more dose saving to keep them in their homesWA @m
-

d.iP ;; M for a few more hours and then ask them to leave when the plume was no longerg
G.O.".W'M.vc E. g.g.ydW Em ph,.
a

in the vicinity. Id. at 22..e-' gw ' ?.n g ;g..f;V.5 jy.

j;yy.'M''f'rO';yyQQ "'.Q';
. . v :. r, . . @a 1. ,W <s o ULCO's Position- *'

e } . .';Y ' t.p{',%,,. %.g[., . w;[.J ~ .''Q 'LERO's Radiation Health Coordinator testified that it is not correct that he did

mt y o 3 .,
'

,

. . # .K.,, }., ;.f . , M .,' not perform updated calculations throughout the Exercise. He attested that they.

- ' , - - 4 " | p . g , , L ,%, . . ran computerized dose projections at the EOC throughout the Exercise. LILCO
'

. , 'fp 20 s ./ ../
*

. -. 3. EX 36 Testimony at 7: Tr. 2425 40. Moreover, a wind shift projected for.

,

7 s- R W ' ', " ,. g b sometime between 15:00 and 18:00 was not a sufficiently ccmpelling reason to
~

'' ;/ Jfj '

0, change the protective action from evacuation to sheltering, because other factors
'

;.,

. ." ; p , c:,7,e %rfi. ! unequivocally indicated that continued evacuation was appropriate. LILCO EX.7
' ' , ''' ' ' - , '' 36 Testimony at 8._ 4 .

'. - N O - ? .7 j The other factors that had to be considered were, first, the fact that LERO
- ..

_ .
,

,
- .f - - : knew it was faced with a probable long term release. The release was projected

; - [ .- | ' 'l to continue for approximately 9 hours. Tr. 2445. Second, plant release rates
~-

, i and offsite dose rates resulting from the exercise scenario reached much higher.; . .,

'
' '

levels than those assumed earlier in formulating the original decision to evac-.'' .

,
,_

-*

~

unte. Tr. 2508-09; Intervenors' Proposed Finding 296 at 114. Third sheltermg
.|

, ,, . .

- . would not have been an effective protective action for people who had not left..

their homes by 14:00 or 15:00, because by then their homes nad already been.t .
. ,

'

immersed in the plume for at least an hour, and there was substantial con-*,a ,
,

*
. - tamination in the downwind portions of zones A.M. Q, and R. LILCO EX 36,

, , ' (' |. y / .., Testimony at 8: Tr. 2419 20; Tr. 2445, 2447.
'

.,

. ' ' .m .7;',..'e-. . g' .' , , . i , ,
,

The degree of protection offered by sheltering depends upon the source of
,

.

5 A %. . .
'

'

. . . . , , . . the radiation. For a thyroid dose received by inhalation, the protection afforded.'. .. a' ss .

>Ccx
. . . i;;, ?

, , ' by sheltering in a house decreases as outside air infiltrates into the house. LERO., , ; . ,,
J

. i',,. 7 ,(, considered the critical dose pathway to be the child thyroid dose. After a house.

, ' ~.

j ', ,', ., ' j, 4 . , has been in a plume for over an hour, the inside air can become almost as
'

.

e J . o! . c,* q . . e M, . . , radioactive as the outside air. Moreover, sheltering was never advised and,
4

,

v> ,; , , ,y consequently, ventilation controls probably had not been implemented in many
-

f,; , . ., l > ' . a - of the occupied houses, which would render them an ineffective shelter even
'

, . .

. ? '- a '. more quickly." By 14:40 the houses in the downwind area had been immersed- -

e.,
. .

- 4, .
; :* [ (,. , ....

: .1 ~ - n- ve cam um,oi m h-.e. .. me-,,,andm. #e nom.e s.o.i.e #eun,. .. nmr m.n..
- . '

mended A verCatam can.ral reaenmar.dat.cm is part or the E8 s mesuge ety ohan shaunca is me persecuve
| ., schon recormeneauon (PARI. Tr 2494 TNs Board besevse mat hca.se versdatum c.ratoi shmed u ,eccum

*.. ,.
* * * ' .C ,- ,-,. . .* mended in EBs menages whenevw eere has been a release or radoseuve matsnal to *e aimosphere, resarres.. , ,,
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'

,
'. . '. c
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.. .). 44 e. '

g.-,
,

, . .. .
* N. . c- c.

. - ''

|:. ,/ 'ha ".Q, , .6',,..j 4 d -jp : J in the plume for at least an hout and there was substandal contamination in the

G'N.? Q ' % 3}.Wi' i.Z y; i:i. i. J,-f.v.s. ,y L. .D, ..cY ':p j
area; hence homes no longer afforded effective protection from inhalation of,

~ D. radioactive iodine. LILCO EX 36 Testimony at 10; Tr. 2488 94; 2511 12. Ifc.u.s .r..-1

:q gi. {..Q:.
.

4

(JE.1;J.%c'h,,,.y|f:|jpjg .,g,'@%
: {j the remaining population had sheltered and waited until after the wind shift to
''

4;,@M ,-| P, .| evacuate, the dose actually received would have been greater than that received,

77 . h9 byU with evacuation. LILCO EX.36 Testimony at 1011: Tr. 2505-07,2519.

E E nT s/;,.C,Mkyr.(.7ii!. Q'pj |b / After the initial recommendation, the Radiation Health Coordinator per-

:. O 'Q.Yu 'M ..? formed periodic calculations based on information being received at the EOC
J. 1', 1 .. f." | Y g.' ; 4.: y J1;?,3

, .
which showed that plant releases and resulting dose projections would be much,- ..

'' .,J - Q";i(.i).' %. ' higher than first projected. LILCO EX-36 Testimony at 4, 7, Attxhs. D, E,
'

.

*- ' a . .. ? and F Tr. 2446,245152,2508 (Watts). As a result, the Coordinator concluded'

,-
,

'

M U- ,
; ' ' that there was no reason to perform additional calculations to see if shelter-

'2 -

, . .-

'' ' } ,., ' . ; ";t *
'

. ing rather than evacuation should be recommended. Tr. 2508-09 (Watts). The,
,

~, *

7 . - .v 4 . ,; EOC protective action decisionmaking team continued to receive and exchange.

,- '. ,,' f
-

. . , : .1 '? 7 information on weather conditions (including wind shift projection) and road
-

) p .y' r '$/t.;;:.-\Q conditions during the day. Tr. 2566, 2594 (Weismantle); Tr. 2604 (Kessler);,,

. ; , .Z.'
' C ,. s,, W. Tr. 2568 71 (Watts). The projected wind shift led, in fact, to the recommenda-,

. .;,; J ,: w, i e ,1 3 , J tion to evacuate additional zones at 11:46 a.m. Tr. 2567 (Kessler). Monitoring
-. . s . ,.- ,

:

M'.,s 7.; ,74.i Mv
. . . . - ., of the situation continued in order to confirm the validity of earlier evacuation

''

- e.;.v;;; ' s.v.,a.3..
~

,

decisions. Tr. 2576 (Watts),
y ,J.' f 7 ; y,| f :G/Q.; j;qfy' In addition to the foregoing considerations, LILCO's witnesses testified that

.p.- -
.z

" f,-A . . ,. f. s t' .* if LERO had changed its protective action recommendation from evacuation_... (, , '.
' *

y~ M 'm ' $ c ;.,y
.

d. '

.: to sheltering when large numbers of people were already evacuating, it would-

.o

Iy ;i.q,.X.'.'f.V W,f ; have created public confusion. Oth evacuecs and persons sheltering would have
-M, Q: - N heard that others in their geographical area were being advised to engage in a; .4

-

y,. N .

Oc,
' '- .V.

' ' O. .' p , . jW:: W. ' f . I different protective action. Consequently some evacuees may have sought shelter

S .? N p.. G ./ i and some people advised to shelter may have begun to evacuate. Still others may.
.

; ;s ' " %.4 , ,. ' . . fM T ' . 1 have waffled, starting one protective action and then changing their minds and'

,.4 3 .. % . 7 'd ' ' ' ^ beginning the other. In the judgment of LILCO's witness Mileti, the purpose
" Q J ,, f. , , W ) .n t ~ ' ,[. .j.

- - of emergency planmng is to minimize the potential for confusion in emergency,

. c , G y%., a7 .' f I response. LILCO EX 36 Testimony at 12 13: Tr. 2529 33; Intervenors' Proposed,c
.

. ' , - . ..
.

'e '

Finding 295 at 114.*o *
, . .., , ,

' y,;. 7 g .f;'.) ,
. LILCO's witnesses believe that evacuation was clearly the appropriate pro- j

,

-

J. . tective action, given the probability of a long. term release. LILCO EX 36 Tes- i

[ , d ', n.: . W,, [*. V,,',..n timony at 15-16; intervenors' Proposed Finding 2% at 114. Indeed. FEMA in |N f..
4,.,..'.. -

- its postaccident assessment found that appropriate protectise action recommen- Is.
,

dations were made by EOC personnel. LlLCO EX 36 Testimony at 15'16; see, " -
-

3- . ,

. ,
1: .N .eg FEMA Exh. I at 30-31.. .
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J':A ....:.

. n;@a ;h.; ?(f$p.
.

'Y.Y b'\
W*:s.O; . - h.)

'

% & ,?.M'h FEMNs TestimonyM. .

.w y, < Ap#* t.%..4 / ' g r ,,fR.S.,yf.@s'4
2.j '.- L.,r

../;* Qv f% '-M: FEMA testined that LERO personnel made appropriate protective action.:
.. . ., q u

- , ..b ? &.&. .c -c 2.: . . m recommendadons, both with respect to the original evacuation recommendationy.. wpv :.y..
uj..c,. p #g y n;. .r.,#Sc --.c. . *m issued at 10:24, and the second evacuation recommendation issued at 12:00 in

,Q S.3,. n .g, L yy4y, , , .1.s
.

.. .T. l.y g anticipation of the wind shift. FEMA Exh. 5 at 24 25. The NRC Staff agrees that' W:
&"i ; 9 7 g ;,]z/Y4. M.. M . M ;O ,f.

*
e

'

LERO's Radiation Health Coordinator used good judgment in making protective;

N, l; f . 7 .' gt .f p p,t..j,e3.,.y f.
"..e 7 4 .n. .

. action recommendation decisions and made proper recommendations based on. ...

s.-t ..v

W >|. .....g ,y;/ Q.mf' 'g the consideration of appropriate factors. Staff Proposed Findings 251260 at
, ..,

. . . . r.e s. ca4 s 91 95.. -

g .;.,i . _; I~ j' . , . . .. . . 1. ,

. .s .s ,. ec.. . ;,,

. .. . .

J.,*. . ;.W,.j ' Conclusion
*

f.g. ' ' .. ;,
- ,.,

.
_

.-
, .

' * ^
.; j || e, ...|# . . , [, The Board finds the evidence presented by LILCO's witnesses to be persus- ).

, . ,'
. , , T. !1/

' c y * .4 j sive on Contention EX 36. We agree with Intervenors' that "the consideration !' ,g . ' L. '.'

f f ~ ', . , of the relative dose savings from alternative protective actions is the funds.* {4.(,, ', '' , ' , . , . n mental premise and basis of LILCO's protective action recommendation proce- i

'*
.

7
- -

f- y,7
' ,

*

. ' -
'

,
dure. . . ." Suffolk EX 36 Testimony at 2122. We 6nd that LERO engaged in

'

,

that process in a fundamentally sound manner,.. . .

s : n.
'- N

. ..

q; . According to the findings in the PID, sheltering would provide a 50%.

,

'.- e '. '
thyroid dose reduedon for the first hour and much less after that time. See*

.,..

5.a . , ' PID,21 NRC at 772 74. LERO personnel in the EOC did consider updated )
-.,

i. , information and based their recommendations on adequate evaluations of this
,

. - -

information. Specifically, they considered the fact that the actual releases |
- .,: .

,
'

f were several times greater than those they had assumed when the evacuation {, ' <s-. . ..

.
- ' recommendation was made initially; in light of this fact LERO decided that-

1.
,

M . * .' J' N '

.it was appropriate to get the people out, and we agree. Moreover, by 14:40,. , .,

,; ,,, * ' . '.. ,, 4 when LERO learned of the people remaining in the downwind zones, theirc a.
4

**

. . f.' . * 1 . f , ' P . '. . L;.1 ,,
* *.

, , .c.^ 5. . t homes had already been immersed in the plume for an hour or more and hence
'

sheltering afforded little protection from inhalation of radioactive iodine. In.
.

,
,

'. , 1 ;. " (" ..i. addition, we agree that a recommendation to shelter at 14:40 when much of the j, ,.y,..' 'y population in the original downwind area was already responding to the earlier i

-

. ,

(.g. *; .;,

.; .'.' '

recommendation to evacuate would have caused confusion. We find Contention
, .-. ' f . .,4,, ' ; : . , , W.

. -
'

1 EX 36 to be without merit. I,.,. .

'. .. ,
> . ,

-

. ,, ,

'# "

.' i s ' E. Public Information- - . .; . <
.- ..w ,

.O a '' 1. Ourview
'*

.

.
' ' .

. . . ' ' . ~ . . These contentions are closely related and were heard together. In Contention
'

.,
-

, q. c. ,
.. EX 38. Intervenors argue that the Exercise demonstrated that LERO was unable

*

' '' ' ~ * * . '

to provide timely, accurate, consistent, and nonconfusing information to the.. -
r

.

.
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7/*.. ' ,( news media at the ENC, thus failing to implement 13.8.B and OPIP 3.8.1,

e1.f - '. p .c; +.; of the LILCO Plan. Co..tention EX 39 alleges that the Exercise revealed that
.

,,

j f.Q ,h 4 :
%yd(jM.N.',j(p'.,;i;.[fc".di ' T.,7 :Cgi

" .1 LILCO is incapable of dealing with rumors or responding to inquiries from,

W.;
.

J, 9 the public during an emergency as required by 10 C.F.R.150.47(b)(7) and
1-

!

,. M..f.". *.
4'%.F ' , ''d'.;p; NUREO-0654 III.O. Intervenors believe that the Exercise demonstrated thath

, ; " T, :. 9.'. ,.6'i, p. ;a ; . . . ,; . 4'..; there are fundamental flaws in the Plan as it relates to LERO's public information
-

,
- .

4. 7.
t , ,l. i. "J. , .. ,6 ;4 y , L.,f y S, De Emergency News Center (ENC) Exercise objectives that Intervenors

, c 9 .'p . .. functions.-

|
.

,w..w , ; .R.: ''

*4, ; 'Q'_ .
~ assert were not satisfied are:, .

.

' ' ' ' "
1. Demmstrate the abihty to mobdne staff and acuvate LIRO funcuans at the ESC in ao,

"
, .- timely manner;.

9.,s..
_

. ,

*

f , c. 3. Demmstrate the abdity to bnef the media in a clear, accurate, and umely manner.,,
. , , ,

.,* . . " '

t- . .. ., 4. Demmstrate tha abihty to share informaum with other agencies at the ENC proe to its
'

I$, .' l ,, ; release;,, ,

)q ~ ; ., ' f $. Demmstrate the abihty to estabbsh and crerste rumor control vi a coordinated manner,
''

i
, ,,

.

- sid-

,

.v.. .o ., a .-. , .:J' - , .f',.' . f4 'g J.h ! '. '
^

6. Derr.mstrate that the ENC has adequate space, equirrnent, and supphes to sumort
'

n , ,,, - *
; ;? . .; : , . . , . ,

emersency weratime.,.

- . , . - ,,

' , . S .' . ..
,,

: c ,'#
The LILCO and Suffolk witnesses hold different views concerning the me-

.

y. 1
^

',-.,f s ';-
X /

dia's role during an emergency, While LILCO witnesses cite the importance
-.

, , .,

. * T ? _ . . %' .. " 5

of providing accurate information to the media, they believe that the top pri-,." 'N'y; '

.'| y '. ['
.. r, , .

'
ority in an emergency public information network is the Emergency Broadcast. ,

.,V

' 's' : ? ?.y, , f-
System (EBS), which usu EBS network radio broadcasts to disseminate emer-.

-

4 gency information direcdy to the public. LILCO EX 38 and EX 39 Testimony,''. ,' d.* ,
,, , . 4 ,, . , .' -

,

(f. Tr 3207, at 8. LILCO attempts to focus the public's attention on the EBS
' s

" . '*'
messages because they contain the information that is essential to the public,r_ . ,.

' ,

M _.,,-Q ' , c -';,,? such as the status of the emergency, the potential risk associated with emer.
-

. ,
'

c gency events, and protective action recommendations. Id. at 8 9; Tr. 3236,'''.; y j '

.,; 3261 (Mileti). LILCO witnesses assert that the primacy of the EBS network in
'

,

l' . i'
,

'r

'2
. the overall emergency public information scheme is underscored by the NRC,.

~{-| requirement that EDS messages go out in 15 minutes (LILCO EX 38 and EX-.,
'''^ '

-

39 Testimony at 9; Tr. 3234 (Daverio)), and by the lxk of any comparable
.

. .
. . , - .

,

.. ,

4| requirements for press conferences or news releases.*M
. >-

; In LILCO's view, other means of communicating emergency information
'

5'

'
,

to the public are of secondary importance when compared with EBS mes-.

, ..
' * '' '

-
sages. LILCO EX 38 and EX 39 Testimony at 12. Thus, although the LILCO,

'

',
, Plan provides detailed procedures for operating a news center, condisting joint

>
. , .

'' - ', *

LILCO/LERO press conferences, and disseminating both LERO and LILCO,
,, ,

news releases, the LILCO witnesses consider these functions a less important.
,

, , a
.

.
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,

. n_ : ,, . ,
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.\~, ,

.
,

,
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*

, . _ .i t ( ,- -

s-
,

. . - ' , .
,

, ,

,

-' C _n j[ i' 0: J. ', , - s. -- - ',
'

. . . .

. n .. -
.

> ~~
, .,

n ' C '' ' ',, . ' -f . . ;.. n.
-.

. , , ', '
, .C e -

, ,, ..
J m 'rt . L * . ' , ,} , , .., _ , ..t,- a g[[Mj. N''f@h. h j means of communicating emergency information to the at. risk public. Id. They

-

jJ| N @Y M,J, 62,. d / : p:';- @j
. . .W/'Df% view the media mainly as a vehicle to follow up and e aborate on EDS mes-

'

.@ J.M|%'M.. sages. Id. at 13. LILCO witnesses tesdfied that the media's primary function
. NM .$ during an emergency is to cover the event, not to provide information to en.f -

W.N,, h+f 9.Nk'Mg /$?*Mtf.%&M% hance the public's health and safety. Tr. 3357 (Patterson).
N'a.' ic

Intervenors assign much more importance to the media's role in an emergency,

"aA, .W= .l!?MO situation. Suffolk witnesses testified that it is the media's responsibility "to>|. ? .. ,, - N.'Q;7/'.|i M provide the public with timely, precise and easily understood information on the
,,

,, "| .' 3'$ Arii@' basis of which members of the public can make rational individual decisions
.

,

,; j ' y ' ' y . N .'. Q . .A 1 ;.'s,
, on the best course of action to insure their personal health and safety" Suffolk/< [ (* Q 2,7 / I .'i[ EX 38 and EX 39 Testimony, (f. Tr. 37S6, at 38. Intervenors assert that LILCO

'

.-
,,'y ., ,

' '
y ; has put too much emphasis on the EBS system (Tr. 4087, 4089 90 (Rowan)),

. y* .. . b y ,' ,

* *
and that "the media is now and would be in a crisis the primary conduit to", al.. ?

-'

" ' ' . the public." Suffolk EX 38 and EX 39 Testimony at SS. In short, Intervenor- ,

., * N .0
.""

,

;"
witnesses argue that LILCO "does not understand the media, does not really

. ,

,.

,,p : ' ,il S
,

.P- |y want to deal with the media, and does not comprehend how good media relations
- -

+q . i
-

f% y , . >. '

would be essential in a real crisis." fd. at 79.
-

,. ,*- ;
-

FEMA in general agrees with LILCO that the EBS system is the "primary
-

2, J ,, .,
. .. means of giving necessary emergerny information to the public." FEMA Exh. 5

i..h.c <N Y '' '''

at 32. Staff, cidng 10 C.F.R. I 50.47(b)(5) and Appendix E, ilV, agrees with
..

1, '? *

LILCO that the regulations designate the EBS system as the primary means for, . .c . 3' '
sv

* '
;, &

nodfying the public. Staff Proposed Findings at 97,99.
|' "

We find that both LILCO's and Intervenors' arguments have some ment.r, g .
''>

C!carly, LILCO is correct that the EBS system is the pnmary means for }
-

~~

conveying informa00n to the public and LILCO is conect in placing its principal i
a

~

*

reliance on it. However, Intervenors are correct to the extent that they assert that
*

, ;

. . +;
the media have a larger function than simply to report the event. EBS messages.,, ,'

. ,- 1 are, of necessity, limited to furnishing the public with essential information,. , - ,,
,- - , , ,

' 4
7 .- |- -,.-

needed to properly respond to an emergency. Consequently, there is little room
. .

,- ' ,

j

; ', ' f , ., '
.o + >q.;' in the EBS format for much background information or elaboration that would

. '
,

'

, , p 4 . ( ," place that essential information in context. The media will step into this void, if, ,
'

_. :- , , J 1. ' , they are provided with clear, accurate, and timely information, they will be able
.

, ," *
' ' ' i, ,t

to supplement the EBS system and help to ensure an orderly public response. Onp,,

*'' " 6 * '

the other hand, if such information is not provided, the media will at best be a
, .

, . ,., ,y - . ' ~ " ' ', j E*
neutral influence and at worst detrimental to an orderly response. Consequently,

.

c, f O 10 C.F.R. I 50,47(b)(7) requires that the principal poinu of contact for the media
'

,''.,'4 - ;
and procedures for the coordinated dissemination of information to the public

.. - *
.

,,

' . . * '. be established. We have considered these contentions in this light.
-

.

~
~

% %
f

*

.. a ;~ . .- . ..)'
' % e * e
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V. ~ .*,: ', * . y' ; : 2, Aedmdon of the Emergency News Centre

.s :. L|L "f .', ' y -f T.' ..y +.6^ .y,7,n) Contention EX 38A correctly notes that the ENC was declared operational
- '. . * r

.. . a .,,,..e>, . . < a ,

.,

t.e,S . f q-W. ,,9 %* p.'.47,Qd% f.Q!G G.' f at 08:25, and that there was no contact with the media by LERO personnel.

at the ENC until after that time. Tr. 3443. De Srst prest briefing was held
, ' yf . r.c. , . <[[, , ' *s fMc'S ? jW,M at 08:40. Rus, the ENC provided no information at all to the media until al-

.G. Q .;? j.<.: f+ [",.;,; ,gi. ie .,. -:' Xb ( ,1 L. N' ' 4 i. .( most 3 hours after the alert was declared, and long after the 6:52 EBS message

' ' ' , ,

.I armouncing the Alert condition and school closings had been broadcast. Inter..f
. ) e, " " ?J.; Q,_~' S venors maintain that, in a real emergency, such a delay would result in substan-

-

n ', } [.J- , . g .;q tial confusion, speculation, rumor generation, lxk of confidence in LILCO's
''

,

'I - ,q.. ,"- ' , ' ' ''

ability to deal with the emergency, and refusal to believe information, advice,.

f .; '. . 2 - - tj j or instructions subsequently disseminated by LILCO personnel. Suffolk EX 38,
,

~

f .c 4. - and EX 39 Testimony at 40, et seg."7 .

'

. . ,

A'", ] ]I
'

Although it concedes that a serious radiological emergency at Shoreham
'

would spur great media interest (LILCO Proposed Findings at 136; intervences'*^ , y ,. . , - ' ' Proposed Findings at 382-83), LILCO maintains that the ENC was activated in a

-

'i,' ;>, .
'

f..
.

,;. . , ,' T'..' ( ,7 - timely manner, it notes the lxk of regulatory guidance on this issue. LILCO also
' i,. . 4 maintains that there is no substance to the argument that the delay in opening. b. ,s . .w. .

,. . g q..*w;' :.f 3-
. ,

'

the ENC would have had adverse consequences. LILCO notes there are other.

;" .'.f ' - ! .'- sources of information available, in that period, LILCO issued two press releases
*

C9}|. [.*. ' '' . ; - (which, in a real emergency, would have been carried by AP and UPI) and an
.

ug
W . ,- N ;,f , c: 7 '. EBL message was simulated. Ibrther, it is well known to the media that the

~Q. i } c.,
', -- ^ " , t. -} 7. p|. f

'

7 Y
'

LILCO Corporate Communicadons Department makes a professional available
..- j to answer telephone inquiries on an around-the-clock basis. LILCO EX 38 and

- . H, . . f , , .
~ ~% :<,' e,. -) EX 39 Testimony at 1618; Tr. 3441.'

N 4 c. - ./- ', ! Imervenors do not agree that the information that was available would have
*

.

qi been adequate. Suffolk EX 38 and EX 39 Testimony at 49-60. Dey postulate7. [' 5. , ' |^ - *

'

. . , .

;c .T
'

. . 'i an immediate and intense interest on the part of the media following the
j first word of a problem at the plant. Bis would, in the Suffolk wimesses'.yM''. * :. . 9> -

*
.

'| view, mean that many reporters would be clamoring for information prior to'(x* ,. ,*
,

: ,

' -
.
"

the activation of the ENC. Because this thirst for information could not bc'

., ' S|,. . .
.

''~ '

satisfied at the ENC, these reporters would seek other, less reliable sources' -

' '
, . .,

,

p of information. Thus not only would the media be forced to rely on and
'

. ..
.

. . '. j consequently report inxcurate information, they would quickly grow to mistrust
'<

. ,

n''.,,
'i

' -J'.
i LERO as a reliable source. Id. at 44 46,50,61-62.4,,

'

~

FEh!A concluded that objective ENC 1, mobilization of staff and activation of*
i

.
' -Q the ENC, was demonstrated and that "[o]verall activation of the ENC was done

,

.

, < . A. .
#

, .

well." FEh!A Exh. I at 52. FEh!A noted that mobilization of the ENC began at
. ,' the Alert stage (which is consistent with the prxtice at other nuclear plants in' '

'

,J FEhtA Region II), that ENC personnel began arriving about 06:41 (22 minutes-
, , ',

' '-
'. later), and that mobilization was completed in about 2 hours. FEh!A considers.- .

"' ' 'a 1 - this a reasonable amount of time and consequently believes the activation was
*

.
.
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'

? f, , M '

. ; f , . T. , * /d. w;,1@ . 7.|
s.,. ,, . .. .

.

-
,

. m u .s. .
,-

'y . '?: .; ',. 2 %. . 'q .s .:. ,w; . '
.. .

.
. ,. .

s.. s;'..vo s. y.,.

, . ;de; 9. . , ; , : . . n . u .;, 5.

:., . . f. u. . .-. , . . .- 4 ,. .. . . . . , ~

, ..%, , .n,,.y.*. q. *p.9 r wd R. T. D.w.*.9. g.,mWtimely. FEMA testified that a press briefing held within 15 minutes of activation. o;.". c ''. . a..la up an
.

2.h. ,- y,|.NNihk. 4[*y .)y*0h .*;the information that was available was adequate. It points out that the public
of the ENC is adequate. FEMA Exh. 5 at 33: Tr. 7756 66. Staff believes that.

N y e.y.ws
,'..: p. ;, ey , . , . .n. q r .g .r. received timel information via the EBS network. so that acuvation of the ENCa.

.y .. . n. -

* 9 ,. % ,..' f : .e e../
2... ,y.:p. m ' at 08:25 does not constitute a Aaw. Staff Proposed Findings at 102.1. 7 v

. . JT .
.s .

h.-[. g pt,q.,,..'Q.tN cannot spring into operation instantaneously, and nothing in the record indicates
We agree with FEMA's conclusions. Obviously, a function such as the ENC

N . .r M. ,N,.-
e.g .,(: ..'c .+. g '$ $ that activation was tardy. De Aaw in the Suffolk wimesses' testimony is their
.N . ., y W. ,, . * <c.j. ( 'Q. W d assumpdon that at the initiating event of an accident, a large and intensely.

. T, 3 h g ** ,' : ' ' '. 9 interested press corps would instantly materialize. We do not find this assumption
'

, . . .
i

. (y , | T , f y. . 5 . q . . . . ? ' V.- ?.,j d .' ,*" [. % ,, . period of time as the accident unfolded. Second, it is obvious that,just as it takes

,' ' -

credible. First, we believe that th interest of the media would develop over a.

. . . .

p-|/, ' { M' .* w'y Q some time to mobilize the ENC staff, it will also take some time to mobilize the.

:: ,u m , n. . ' "D t,i f '# $ press at the ENC. Moreover, Staff's point that the public would have received '

j ., SU fi,.' ' y , N 'lff%.;;$ [.C.s.'i timely information from the EBS system is well taken. !
"

/f, i . LILCO correctly points out that other sources of information were available
+ :., ,1 M. 7.? .y,'/,, *.y,;7; f. ,S

during this time. While, from the media's poir't of view, these sources were less I
.

? "Q ';||;.. e*$ [* m
5''. 6 ?,'

than ideal, we find that they were adequate considering their timing prior to the ,

, )in. y? [+[f'$" U. AJ {] recommendation of any protective actions (other than the closing of schools for ]f
'

; y , (J3.;.h. * . +. ,
, . t the day) and prior to any release to the environment. Suffolk witnesses paint..:-.

7% :% p. a dire picture of the reaction of the media. While we agree that activation of
-
r ,,

. './ i.; 1 ' ,7 ,.y 7.,# the ENC at 08:25 would create some problerrs for the media, we find that
'

- -

" . ' .. , 7; .,r.,f, ,s.- 3,, ,. e.
Suffolk witnesses have greatly overstated those ;eoblems. No fundamental Aaw. .

..s. .

, ' of . '. is demonstrated on this account.
'~ '

,, ,

*' ; . f. .
.

..,
. , .

,- . ,s'. ' ' . , .
~,,A *,1

:
g-

., . wi 3. Distribution of LERO News Releases and EBS Alessages. s .: 2, v

*
.

3.a. Timeliness, . .:.d. 3. .^,, ..~.e.-

. . ' ' ,.. . .
. . ,

u
.- <

. ,.' . .q g Contention EX.38B concerns LERO News Release No.1, which annourced<
.

' ,- . '
. . . * ,; i.s . v ( the Alert declared at 06:17 and the fact that there had been no release of
. .

. ..o.*
'.. u ._ .

, f j
.'q, J ; radiation to the environment. Dis release was not provided to the press by the;37 .;sJ.h .

,

, ., |. : ~
*

f ENC until sometime after 08:25. LILCO EX.38 and EX 39 Testimony at 19;,

* , *

c *.f,, / "C / f. Tr. 3445. Although a Site Area Emergency had been declared at 08:19 and the
!

. .g* ,
.. -

,

; . " ,

. . , 1 ; .. ,
^

|;. C;
ENC was informed of that declaration between 08:21 and 08:25 (LILCO EX 38

f ;- . i

'*

'''7 and EX.39 Testimony at 19 20; Tr. 3445 46), apparently no mention was made
q , ', . e ..s .,; ,{ to the media of the Site Area Emergency, the fact that a minor release of radiation..

'<* ' C.j had occurred, or of the recommendation to place dairy animals on stored feed^
,( g,. 1 ' ' -

,*, ',' ,' until the first press briefmg at 08:40 (LILCO EX.38 and EX 39 Testimony at, .

' ', . .f. ' ~''
20 21). Thus, the first LERO press release contained dated information at the

~

,_ ,

,]*

,- < :. s . +. . ; . , . ./ . . time it was released to the media at the ENC. |
# ; :r, ., 61

..,.a . .. ,. e.,
. .- . . -.I. ,

.
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O ,f '. 1 *l j.i ; ' (.. , .

iW.3 '. . ..',/W ,M Ts 4 Contention EX 38C concerns LERO News Release No. 2 covering the Site

.| X ' I f.f.[4 (. . y[g,[W;D N
1 hd Area Emergency, radiation release, and dairy animal recommendation. Dese'
.

t - c. , _m e . .,y ; were arnounced in EDS Message No. 2 broadcast at 08:38. LERO News Release

M b.I' [ S."N M N' M,. W:/
.M O. . No. 2, which included the information in that EBS message, was not available*

.J ;. Q . */ . R"
.

. .. n y -1
r.:. ' ' ' to the media at the ENC until sometime after 09:15. Tr. 3466. The t edia were

'. . , s. a
. ,? ; ~.. ,, qs 1,n, ,.. . .. ' . e.e A,. E " orally informed of the content of EBS 2 at the first press briefing which began-

%. # . . < .
w i ,.7,, % @y f j at 08:40.

C , a''5. i.5,, . " *
r:- ,

~

'' Contention EX.380 concerns LERO News Releases 3 through 7. It alleges9
. ,

,

6 .J,. .i J ' % . ,. , g'i ' 7 y. j that these were distributed much too late, and were inxcurate and in conflict
.

- . 4, . - S ,' a with other data in the public domain by the time they wtre provided to the' ~-
,

. - /. Q. j, . ;; media. Although the ENC received LERO Press Release No. 3 at 10:15, it was
not posted at the ENC for the press until 11:10. LERO Release No. 4 was. , . i. ' 4 -r,e

' '
,

: . "/ ,' . ;
^

; received by the ENC at 10:45, but was not posted until 11:56. LERO Release-

y ? , .a , .I . X ,"S |

.,' 'NaX'.
~

| '

No.'5 covered the 10:24 evacuation recommendation for zones A.M. Q, and

.- .
R. It was approved by the LERO Director at 11:02, but did not even arrive at

''
T...' i l 4, . . j the ENC unt.111:36, and was not made available to the press until sometimef, .

. ' , . . , ' , X f j '.,, ' '.j later. LERO Release No. 6 approved by tM Director at 12:25, was not posted
' ' ' ,

*-

<.v,,;it.',i .yf ,.| 7J,
*

i at the ENC until 14:10; LERO Release No. 7, approved at 13:11, was received.

, ,/. I*' i by the ENC at 13:47, but not posted for the press until 15:07.S'*

,' ' .I,$,'. ,' 9.) L' ., .i ,.] Contention EX 39A raises a related point. Dere, Intervenors allege that dur.
,

'

'

?, *'.'y',' '' j ing the Exercise, the LILCO District Offices and Call Boards, which are part..,7 --

. , ,

7. J,i - G y~; of the Rumor Control organization, consistently had incorrect or superseded in-' '
.,

.y 3 .. ., i g*f e ? j formation concerning the emergency and the protective action recommendations,,

- [ . q'.
'

. / }' ' i ' . / resulting in the provision of inxcurate and incomplete information to members. . , . ,
~ '

% 2 "t.
,

s .
; of the public. Intervenors also allege that this information was incomplete and-

3. b ' . I . ' , . ' ( . ._ g J inconsistent with that being released by other LILCO personnel at other loca-
.' N ' *

. tions (for example, in EBS messages or press releases). De specific factual
_ A4. a. .i . ' I allegations of the contention, about which there is no dispute (sec Intervenors'
*

.

* - Proposed Finding 601: LILCO Proposed Finding 389, et seq.), are as follows,' , ' . : ,i.'- . m
-

< .,.

, .
- .-

'*
,

., . (i) The logs Lep by all the L.ILCO Call B >ard operuori,inclueng. for etample, those kes
, ' .' 7- . by the Port Jeffenon. Pudiogue. and Brentwood Cunemer Call Board operaces, indese

". <. that the informanen avadable to them urad amronunnely 1100 stated that a Sas Area* ^
,

, ,

,. Emergency esisted, even though a General Emergency had been declared a 9.39.a .
.

,

" '- '' 27'-i (ii) The logs kes by the Call Board operators indicsa that the cperscri ed acs receive
''

f,; word the people in sones A.M, Q. and R hd been aJnied to evacuate urad amrosvnuely'' .

'

a- 12:35. even though thu Mvisory had Erst been issued to the pubhc at 10.24..,
.,~s',

. ,

; p.
,

> .

.

J',, ,
'

- , ,

" The urnes et arraal and pastes a me LNC for prus es'.ea,es s. 6, and ? ere na reva'ad by me mard. W ever.
.

*;' - ,. .
'

*ers dos era appearis be any 4.spaa segards: Se urnes steged su Litro EX 38 and EX 39 Tor.unmy et-

'
',s- 30.

'

.* *
,

#

'
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, s . 7 ,; . '
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,

, o. w
c . . . . [, } ,

': . '.*'[ I'i d M (in) N kg: Les by the Cau Board wersors inecue that h wersas 6d ru recem
* ''

d '-

,'. , u . . ; s'. ] '.* ' ," - ' (*M.Y f c .} mord that LERO had roccamended enci.um ci the entire EPZ mid smrosimatdy 2.00,

h'.Ih,f[. 't..dt',+,;,k I' y ~b'M '"n thcwgh that dviscvy haJ nrst been rnade a approtitutejy 12.00 nota
[M. ? ,* $. ' 1.',. h I* I8.', (iv) N kgs kep by the Cau Board cproton irdicate that the operaiors du not recein word
h,C,W *..,,* Q$@hMdh of the dedarsim of an t'nusal Enni mtd smroximseh 8:15. although that declarita
dju

,.; p*,.N.~-M $[
-%',','. J

~

was in fact made at $4. ei.ilarly, the Call Bcerd operators did nce recein wced that an
. . ,, ' , ' .C * 4

,

,,'f;, *I i. Alert had been dedared utd appoximately 830, ahhough the dedaruxes was made at 6:17
' "7-

,

+ *
-

- , ',r . v . . , c.-

*
'. :*,\ .t . ' aid an EBS message was simulated at 632.~ = , , . ' . , , . .*

7

i'. T
'
' ' . ' (v) h Can Board logs irdicate that most Call Board merators did nce receive word^,-..

.~#,*' .+.J,J. that schools stre sumoted to be implemerong early &smissals untJ approtirnately 850,
* r. -.

>. , ' * * * * *
, .

,, , ,.
although an EBS rnessage resarding early schoca closss: mas simulated u 632, ,

., e

'.
. .<: . 1 * '. Contention EX 38D correctly notes that insufficient copying capabilities at the

<

[( '
..

*
-. . ,

.

3. , ; ' l ' 2 'e " . * *.- '. ENC contnbuted to delays in the distribution of information. Copier breakdowns
'

'

||| .,a[|.i .
'

' 7 *.' - , . ' delayed the posting of EBS messages, and the posting and distnbution of press,

7( .' .; . releases to both the media and Rumor Control. LILCO EX 38 and EX 39
*'*

.., ,,
* ~ -p 7

[ [*.* , l.* :. ,, .
..p.,'

J c''.. M ' ?. . * ' * ?providing EBS messages to the media and up to-date information to Rumor
Testimony at 23 24. FEMA assessed a deficiency as a result of the delays in.

,

"d. ,', . [ ' T Q 1" ." Control. FEMA Exh. I at $3. It noted that there is no time requirement for the
E.v {; O ] distribution of news releases. FEMA Exh. 5 at 36.. , .

' '
,

.i: ~ ' "y. ; ' Contention EX 38Q alleges that neither LILCO's proposal to expedite the. .

, ' , .,N' dissemination of information by substituting summary information for press
*

4..

; .f L ,;; releases and transmitting it by computer to the ENC, nor its proposal to
,

, . .,

* -
,

. ; |:,, add an extra LERO spokesperson at the ENC, would reiobe the deficiencies- -

'

;. '. *
revealed during the Exercise. Nor would replxement of copying machines. This-;

) ,'. j subcontention misstates the improvements in the informadon distribution system
| - '. put in place by LILCO. First, summary sheets are not intended to replace news:

j * - a * i releases, which will continue to be available and will contain information almost., . ,

''3 idenucal to that in the EBS messages. Rather, the summary sheets will cont:Jn, , . ..
l' 'C ** *'

the basic protective action information found in the EBS messages and will be,.

'|',,. available almost immediately after each EBS broadcast. They are a substitute.' '
'

'
*
, . , ,...

'. ' ''

for the marked.up EBS messages. Second, there is no plan to add a LERO. . . .-
,

* '' ' '

spokesperson at the ENC Rather, that position has been made official. During;. .

i l'
'

_

! , |., ,
the Exercise, the spokesperson was referred to as a member of the Public

* ,

g,

| .
- ' ''

Information Staff. LILCO EX 38 and EX 39 Testimony at 49 50; intervenors'
,

-

'
,

.

1,
,

,' *
| . -

- - Proposed Findings at 401 n.367. |'

| ' " . In their testimony, the Suffolk witnesses begin by saying that the news.,

* *

,. .|'.
~

releases are little more than a regurgitation of the EBS messages. This, in their, .
'

., . ? view, means first, that the news releases are useless because they provide no
*

information not already avail.sble, and second, that by the time they were made, .

<, available the contained information was outdated, inaccurate, and inconsistent'''-
, ,

I | . . . a . i. . with subsequent information. As a result, the witnesses believe that the news< , ..

. .. .,
,

|
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. . , , '2g . ' . y h,. , . . i '7 4,t releases wre counterprodxtive. Suffolk EX 38 and EX 39 Testimony at 66-

A .J ;g . - - : <'
,., ';' .

1
' s ,' .; ; g i t , <. . .. .

3. ' .? * 3 67. The witnesses 50 on to note, however, that the media at the ENC would1. .- [ . QA r,,p ..y.
either hear or be told of the EBS messages as they were broadcast. This would<[ h,'y Q [6;,'', 5 0, j.[|c.[.', prompt the media to demand the text of each message in order to relay it. p !.y , .g, 7'. L ? ,j*

. 4,(b ;.o x M.Y l] immediately and. accurately. The failure of the ENC to Fovide such information'

c . V - M, .1 W would create inaccuracies in the reporting and distrust of the ENC as a source
. .

W.y
, ,,

I
.'4 of information.14. at 69 71.- . Nf. . . ,, :, '' r.4 .e L. . ,

'- ' The Suffolk witnesses' cridelsm appears addressed to two points: first, the
. .

5'a. .' r
,

s .

...|.', ( ,, 'i , failure of the press releases to provi& a timely source of information in addition' " *- .

to that contained in the EBS messages, and second, the failure to provide the text,4 Y [ .''
'

, ,

'' a # of the EBS messages themselves on a timely basis. In their proposed fmdings
,

*
. .;

' '

m y
r t 396 400), Intervenors argue that it is necessary to provide accurate, timely,

,
''' a., .: * . .,

snd consistent information to the media, that LILCO failed to do so through
, "

. a , .: ~,

. . .
r" the use of news conferences and EBS messages, and that therefore we must~- ' '

y#~
- <-

_

find that the delayed issuance of press releases, the only remaining way of.
' 1

*'.. , L. .
- ' l, communicating with the media, constitutes a fundamental flaw. LILCO takes the

,

. ~,.u. '
.,

posiuon, and FEMA agrees, that the news releases are of secondary importance. ,- V - '
'

- ~ * j and are compiled mainly for historical purposes rather than to provide a timely'..xr .
,, ,

,

source of information. LILCO EX 38 and EX 39 Testimony at 8-9. 13, 20
. . .: 3

. .

23, 28 30; FEMA Exh. 5 at 35. LILCO agrees with the County that the news.1.n f 1,* , a

t ,' . [ releases provide essentially the same information as that contained in the EBS-- ,- .

messages. Id. at 13.58, , ' ', .

.a

N- :-.' -

..w.

Essentially, LILCO attnbutes the problems in the distnbution of EBS mes-
. ,, ,

"

, < v,~ . ' ,
= ,y

' <'
_ , ,

,

a sages and press releases to copier breakdowns.S* LILCO EX 38 and EX 39 Tes.', ~;. "

m .
timony at $9-60. To avoid a recurrence of this soft of problem, LILCO now

, * ' '
.

r* proposes to electronically transmit summary sheets containing key emergency_| . , - 4
+

information to the Call Boards and District Offices simultaneously with the, ,

. .

~

' - - broadcast of EBS messages. News releases will also be electronically transmit.'
>

"
i

, ,
.,t . - ,,

.s e4 ..s .. .
38

' . .a, s ',' te new of the fact mat i.he nows miaanes a quesuon am luca man maa a me.aurnes of m*ar than a oggdsners

e
' is the E.Bs messages and were lais, og a6ree wu.h me County's wunennes mat may are largeJy useless as a currers

sowce d mformaum we one egres em me au er me EBs manage anaad be fwn.ined io me m.s.a m e-

umely basA ilowever. Imermon' arguntet .a Sen. psopaed Andags $a me (s.lwe d the pamary means el
, ,

. .

/*

afermmg te meLe repres that a fondamermal flee be found wuh suspe;* is the news releases is ase;f Rawed,

*M- * 9.

a eat a ase&a la pa the news re;aases a $s place et the E3s masasses as me pnmary saana. If me pimary'
,

. it . ',
J.- means faded, a (nas the t:eckap) wedd be faimd fundamema' y eawed.J

''7 LACO ngarea LX 39 A(iv) and (v). eiuch concara everas hat ecsweed prx io 0825. as soprrig ee Ca318
, ,

Boards is be able to twissh up u>dae informatam even before sey are acuvowd k nasas that under appmed'

' ~*, erste pmcechues, Can Boards and Dw.ncs orSces are repred to tw named uten to ENC a 'nmaa. mere
esa na repuwnera dat they he able to enseer uquines befee se ENC esa souveind at (a *S. LAro E.X.3s

, ,

and EX49 Tesumany et 38-59. Lmervencri tuheve est ihas pasauan a scarmswra suh taro's issumariy est,

*e Ca3 Scards and Dianct OfSeen are ecsuewmsly esta|.able to se publas to answer supnes regencess et any
, ,

,

emergency Tr. 301 Regisdiens et whether LArn'a pcmuan is erauely ems. ass, we may not faait tierewe'
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f.9.i Q- ted. Id. FEhfA has withheld its review of LILCO's corrections pending the

h @?.y n,f.,*.' $ ,-.%,M
9 M i%'d, p[C;M P

' h...>,@, :~n;s%@@' d.M
$j .'

latter's evaluation of the copier problem, and, once approved, must evaluate%;n' l,~
. - ib it at another exercise. FEhiA Exh. 3, Attach. I at 6-7, and Table 3.4 at 12;F. s.p. A .yf) a.s??m.,I.y.&]

- '
.

A
g;'..d'p$:MI.k@M'i

ag 'IY. 785153 (Keller). Although Staff recognizes that the failure to provide cur-

'|A''.P.h )h'b R'/M,NF;:|,.N
k '?;, rent information to the Call Boards is a problem, it views LILCO's corrective-

,N ef 4. actions as adequate. Hence it finds no fundamental flaw. Staff Proposed Findings

",|'.m *;$ $ Q pGc' @ ,;Q] at 120. Similarly, it does not view the failure to timely distribute press releases

,

.,r.m ,c @;e 9. M./,t.jf.f$.T," M,
; /.

to the media as a fundamental flaw because other sources of information would
,. .h. . ., . .| hr N,@.".k. ..hh. be available and because LILCO has taken steps to correct this problem. /d. at

.. ay t . . w. :

" k[N),:/' [ kd N;. ~ :T, [[[,hhj
, . . , f. 105.

' . ' ' N:
. " I.c c... % .Nr

-

In support of the allegations that LILCO's corrective actions will not work,
, . kfy *, Suffolk witnesses testified that, although the ENC was aware at 12:22 that!

,&
.' l .g. g . . W . 4.. e. , M,:? .%.. ..% evacuation of the entire EPZ had been recommended, this information was not. , . #-~

1 : jn" ;f.;,4[/,:
'

/,/. . . ?M 'f g passed on to the media until the next briefing at 12:47. hioreover, they at ue
'

qcc.,.e W.j|:
,

.j - Y1 that insufficient copying capability should have been compensated for by more
w

;;;ph[;'... I '. T * 1.. , .M,') frequent briefings, and that LILCO does not understand how to deal with the

S ' $j,'(5;?:'. 4[O,J.7P'h@S -d
j p. 'A W.P.j media and does not wish to do so. Suffolk EX 38 and EX 39 Testimony at

N 77 78. In their proposed findings (at 400-04), Intervenors also argue that the' 2p * .[M; w..
e.. M. @. p

h N$ '

W
,., ,Ee: %*- A> y~J G Q t.? N ;j'" f.. +H

copier problems recurred at a drill held after the Exercise, that there has been.5 ,

g cg /g' y Q.S. pr no change in the way news releases e e distributed, and that the summary sheets

y|A 7 ' * Y;y'., g, .
. . . % ,Q. .<.h.

w.M M
. .%. ;r /r c . . . . - contain substantially less information than the EBS messages themselves.
. | .y . : 4?r tpQ. We agree with Intervenors that the failure to keep the Call Boards and

c 9.M;.'f.() District Offices advised with respect to the current state of emergency response..c.

4 ' ' ~Q.',s ,g '
-

recommendations issued by LERO constitutes a fimdamental flaw. The examples. , :
e .

gs. !
cited in Contention EX 39A(ii)-(iii) reveal that the Call Boards were provided,

, M.i '. } protective action recommendations about 2 hours late. Consistent with our viewj' ./; . . * ;, .. .,
'

* q.' {c
.,

T' b" ' . ,
v. ,7 ]Jg that the media have an important role to play in ensuring an orderly public,.

! ', . .! - s.
'

response to an emergency, we agree with FEhiA's assessment of a deficiency,

. p ,
c.s -

-

"'.6'.. with regard to the failure to promptly provide the EBS messages to the media,),. ,

;,V..,y-
.-.

<< ty[; ,
.g.,',..., .,'

' ,] [. C ". [: & ,' 'j and regard that failure as an integral part of the above mentiored fundamental1-,

I* '
.

. ; flaw." However, we do not agree that we should pass on the efficxy of LILCO's |
,

,
''

-4.- 4 W .W, corrections. We noted above that FEhfA has withheld its review of LILCO's
,-u ;, '

. - . . ..." '

q . : .*y .. gf ;4 .
corrections pending the latter's evaluation of the lxk of copying capability

; ~ . i '. : ~ .. ;; 6 E;,p ., ''.;
,:, 7 ..,..} :. ,,, t,' . M , k;~h ,i..,gj for distribution of EBS messages to the media and, once it has approved the

-.

J.j corrections, must evaluate them at another exercise, if we were to rule on the
$ ..a

'

. 4. . f e.M contention that these corrections are not efficacious, our ruling would either
-

.
.

, . . i.c hy improperly bind FEhiA to a panicular result in advance of its review or would
' - "

', c .. Y ;
,,

?QT '
. , s. : p. . x ~

have to be viewed as having no effect. 'Therefore, it would be inappropriatey
,

~.{ ; *<, ,r .. .

. . . .* . - ' , ,
,

, 'g. '
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a t- ~ . .< 3h. Clarity
.

Contention EX 38F alleges that copies of EBS messages provided to the
y):m;.e S.:i.W;;.W{ # '.;Mf.t . ,.c$

. . , -

-y:' h p .' M: .? ' " c .s,k
:

. ...-3
,yc . . |%: media contained extraneous information that should have been deleted, and

..

.j 'f.S . ,; ' y '''Q.i d thus were unclear, confusing, and inconsistent with radio broadcasts. It relies

R . ,. q $y. A ,. f - g ' M.('l- y , 9 .n < '
. ., j.g '

.

%)' ~5j on FEMA Exh I at 53, 54. There, FEMA stated that "some hard copies of,,

pN M / " ~|.'g' EBS messages that were provided to the press contained extraneous information

t';, ?'[]J . !.- 1.' ' ' ' .? 1 j] (clearly marked for deletion) that should have been omitted to avoid possible
. . ,

' r.s. .
..,2. ,

'

./
. confusion." Id. at 53. FEMA identified this as an ARCA. In its testimony, FEM A

.

?. A. .., y
u.

. q|
.

;,

? '.. ~ ( i reiterated that the extraneous information was marked for deletion and that its
....,. ..,

'

;L . , '7 j';. :,
gf'., < !M.( ' % L.,. '.i.]' ' l corr.ern was that possible confusion could result, although none d'd. FEMA

,

Exh. 5 at 38. LILCO asserts that the EBS messages posted during the Exercise
Q .gp ' L f c,( 7 _ d; g :,, ' .h} were not confusing and that, in any event, corrective action has been taken in

,

f .:,|.f ",; that summary sheets highlighting pertinent protective action information havey,.24:,M'f
g:pcM ri .

y N. ,
. , ,

.' | '
been substituted for the marked-up EBS messages. LILCO EX 38 and EX 39fy ,| f p -1 .i 'fy-N ,;,y | Testimony at 26 28. Staff believes that LILCO has solved this problem. Staff

7. A. :pf "

. . t; :q Proposed Findings at 107. Suffolk witnesses believe that this situation could
s ' .g , t ; . . ;; , .

c. ; .. ~r s
*

,i m

K>.73.M . 5 %;;' @4 s.'2 ;' , - . - ! . raise questions regarding LILCO's competence in the minds of the reporters at

, y> w . .
.

I.
the ENC Suffolk EX 38 and EX 39 Testimony at 75 76.<#T e . - .

We agree with Suffolk and FEMA that the EBS messages need to be cleaned.~
W. .... e. . a 7. . a ' - cl ,

< }.4 Q,:,3 <a [.[ f A :' " - j up before distribution.There messages are the primary means for communicating
,

with the public; hence it is-important that the copics made available to thef. > % f / _ '. , - i

g 5 '; 7,4; ' ]. .g . , media are clear in order to prevent the reporting of inaccurate or inconsistent
,

15. .: . ,v.
,

!. information. The copies used during the Exercise are replete with handwritten

Vig(7.
g,'.- .

c-
insertions and deletions which made them confusing. However, because no- .. . z.

,
. . ,<

N'' }
confusion was shown to have resulted from the EBS messages given the media' '..e'..' ,

.' .] during the Exercise, we do not conclude that this problem by itself rises to the'' ~

g''''','
. g.

-
.

level of a fundamental flaw. Nor do we view it as a contributing factor to the, ,

p.7 ?; ,

f % 'C 4 fundamental flaw discussed above.
,

7 y.. f 4;' j ;'

, , .~ . . a ...,. ,
'

.b,
1

. 4. Communications with the Media 1..U, * ''

. ,
. ,

3 - * - .*s .; 1 4.a. Timeliness |
m..

0a - a
Contention EX 38H 5tates that the LERO Director recommended cvacuation

,,

. f ,;m

of the entire EPZ at 11:46 and that that recommendation was broadcast in' '

:.s'. -
,

a 12:00 noon EBS message. However, the ENC did not inform the media, ''
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x .a a.d... y; w),..* ( ,9 , p y .; ",' c. RESPONSES TO QUESTIONS ON EVACUATION?: , ' -
-w . . - -e:

qN%, N 'NEd.wk'~. 'UbDjef. Contention EX.38J alleges that, during press conferences, the LERO spokes.NNYNMOM[W'i.Mj.

person was unable to respond satisfactorily or accurately to questions about
3,D.M,7f / ppg c}.[f:P;.c i " evacuation, specifically traffic conditions, conditions or evacuation activity on
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r.a.y , g sy- . ~ " , Inc., in a timely manner and therefore had no information concerning siren
'

s . .~
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- '" activation failure."'
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f. .5t Suffolk's testimony touches on these allegations at 97, et seq., while LILCO
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Q| }.g.. ,}fp.?,- " ' , taken. Staff Proposed Findings at 110-12. FEMA states that it has no basis on

.>. discusses them at 35-43. Staff does not believe that this contention is well, ,
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.[, which to form an opinion as to the accuracy of these allegations. FEMA Exh. 54~., : , . ,

'i_,
'y '. f p t . y* . '. '; at42..
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%''.1 .. ,V We have reviewed the transcript of the press briefings and conclude that
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< .7 ' 0 ; ' , ~ " ' LILCO's characterization of the situation is accurate. With the exception of

"; . S ' ' .? t. , I' ) . , :
. .I the fuel and gravel truck incidents, discussed below, the' LERO spokesperson
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' 3: fe "Y ; appears to have furnished accurate information. De fact that that information
( v. , t f.' .f .{ was not adequate to respond to the media's needs clearly results from the fact
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|' 1 that the spokesperson was reponing simulated events and thus did not have,

' d Ps.b<. . . d detailed information.
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-M*, RESPONSE TO QUESTIONS ON TRAFFIC L\tPEDL\ TENTS'

. .. .,..
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,, ! * - i ; Contention EX.38L alleges that the log kept by ENC personnel recorded that'- '
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?f'
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at 12:01, the gravel truck impediment was being removed, in fact, as of that time,~ s;7,.;

. ".4 no equipment had yet arrived at the site of the gravel truck impediment, and when'

" . , *
', w.

,
i it eventually did arrive, it was inadequate to remove the impedimenL nus, it
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*3 4( ' 'l ' is alleged, ENC personnel had inaccurate information which, if released, wouldo
'' -

- ' ,'

, , - ( have misled the public into believing the intersection was clear when in fact it
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was not. At the hearing, the LILCO witness acknowledged that at the 12:47 newsV'- p [; , ~ <'
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, '. conference, the gravel truck impediment was erroneously reported by the LERO
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.M. U.. public. Staff Proposed Findings at 112. It is unclear precisely what information

*M.Q had been received at the ENC with respect to this impediment. Tr. 3538-45.;
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Contention EX-38M notes that at the 1:48 press conference, the LERO

%Mehdg.h[.df
h,g@M[N.h'df

spokesperson was not able to respond to detailed questions about the fuel truck

Q b .a @N.b' M ']
,

impediment, although that impediment had arisen almost 3 hours earlier. Suffolk j

9'M M
'

; ; EX-38 and EX-39 Testimony at 97. LILCO takes the position that in noting that )

Q 'Q ;,Q.O- N.* @ $@Q@|5.N 4
'

6* . t the fuel truck was blocking the roadway and that traffic was being rerouted, it,,J.

* . f.f'Ms.f CQsy 5;.t' "$,4;y m, T , %,' .$', 9 provided all the information necessary, and that it was unnecessary to inform

. J .%. ~ .v. '. the melia of the condition of the truck and whether fuel was leaking. LILCO,

c ' P, , ,iv. . q. : .,.,.n.. w, ~
4. g. a .. . p r y.,.c.; ; EX 38 and EX 39 Testimony at 44-45. Staff concurs. Staff Proposed Findings

. .
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, s

R - ; d'ils ,. .qtt;.ij, g( ... M .
c.

- | (J| . y, at 113. FEMA takes no position. FEMA Exh. $ at 44. We agree with Intervenors'

, j.N 4 ., that the LERO spokesperson should have been able to respond to detailed j.

| . . '.,w.3. Q n q ..,m.Q.3t. . ;Q
questions on these traffic impediments to the extent that those details were
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n . -%u.. %.q.,p.g.: ,< g y

. ,:
. . . .a . y.

( in;
. y

. v :c c ., . , . q y 4 . . .;,; ,,
. . . ~ , m, . .. v. 3

*'' ; . ,; @ ,. A. c. g ?;;(,- Jf., q At.t.EGED MISSTATEMENTS
'.

. ,
a v. - ..o: s,m .p ~ ;n . .m-

, " ' 1,1~~hMJ;[g.< -%2%3:.},71
j Contentior EX-38N asserts that at press conferences, LERO personnel fre-

< d;- [.[a 'f.c -f$.?;Gy.i. quently misstated facts and provided inaccurate information. Suffolk witnesses

%! .f y:D QN% testified that, although the ENC had learned of the recommendation regarding
"

,. A Q milk-producing animals between 08:21 and 08:25, at the 08:40 press briefmg
J. . . r.G . j,e , , ' >| , the LERO spokesperson incorrectly stated that the only protective action rec- ;1@ h ,

. +3. J." ,. ' "]' .,5
i

- ,

c. -

ommendation concerned the schools. Suffolk EX 38 and EX 39 Testimony at |1

, . . +? c. 1 81-82. Also,it was incorrectly announced at the first briefing that the Site Area
.

. ''; y] Q, 'f.'.,. . >j Emergency had been declared at 8:23. The correct time vms 8:19. Similarly, at

, r
*

, .*
;, ' '' f . ' O . 4 the 11:38 briefing, LERO incorrectly announced that the winter population of

'

,

2[ the EPZ is higher than the summer population.
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J, , ' ' , , ' - ''
.a.. , . ..

;,y: ,''.7. f, . ? '.y y ,. i Dr. Brill, a scientist from Brookhaven National Laboratory, was present and'"- '
,

,

;. : e . ' * < '.c. . , ,. . - | ', .. .. u. commented on the health effects of the simulated release. In so doing, he made.

. .

an error in assuming that the "weathering factor" was threefold when the factor
..

.,..|,.' D ,4 H. ; ' . , , , . ' .u- ,. ,

. . . .%
a ' '. . -f ; : A stated in the Plan is 0.7. This led him to state a dose of 60 millirem / hour

.

m .. ,.

r. ; | . . j , ,. [ ,', instead of 126. Also, he contradicted LERO's evacuation recommendation by i
,' J i '' '

.'c ' ; 6,.: .f. ~ '%'. , ^ y'; '
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.
stating that although he lived in the affected zone, in 'tl1 likelihood he would

. . ., o , . .; y.. not evacuate. Id. at 9193... ; 3
' '
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l We agree with LILCO and Staff that the misstatements concerning the time, ' ' '

| .

g .,. .., ,
,

' ' ' 'S' , ' .J - , y, ' of the Site Area Emergency and the population of the EPZ are trivial. LILCO.

.- A 3. ,C . 1 EX 38 and EX 39 Testimony at 45-46; Staff Proposed Findings at 113. The.- ,. . ,
. ,''

;.; %.*i. misstatement concerning the protective action recommendation is more serious.;.... ,

" , ' . ' and was not addressed by LILCO in its direct testimony. Clearly, the LERO if, ,
'

t. j, .

. . f, . ' 4 . .w. ~9.h . spokesperson should have been able to relay complete and accurate information |. .n sc s.2 ,.
, ,

g.: with regard to this matter. Equally clearly, either LILCO or LERO should |
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'have corrected Dr. Brill's calculation based on his assumption of an incorrect
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. .

-,e . . .

. .g.4. C, not contradict the protective action recommendations made by LERO.'2 These.j,. . ,y; y. H ., Y <'. _ s v -J. .0, +
,,,

e,.. . .

. . m .- st .s;;,
. ,- ,.2 .. ,.

i

W.,y .deac, failures, together with the inability to provide accurate responses to questions

$,g.: j.r .. ,M:g;MNIND,~~M[;,hM* j
a: n-: ~c . : ,u.

. ,o e,7 7, .,-; .. .

on the traffic impediments, do rise to the level of a fundamental flaw.$
~.'f: ':Q ; *. V'. ; W. % ; '

.

- '

s .w . s. . .g. m . . ,,a ,. %, ~ y. . _f: . .Q. .M..; .
v,.: . '+ . ~s:. ;;p.'

5. Rumor Control,

v;.,

9; q , , . . ~/ :y
.

.., >,.; . 2. , | The main function of Rumor Control is to spot potential rumors (usually in-
ss .W <e.

.e ,.
,

.]I.!:,c v; A . , . ( ''-: M ' .c -; ' dicated by two or more questions on the same topic) and dispel them with cor-:. .
.

''~ rective announcements at the ENC, although Rumor Control personnel answer- ' : .-; .;,s ,' . . ..

every inquiry received. LILCO EX 38 and EX-39 Testimony at 51-56. LILCO's?t .. , .' ' ' Rumor Control network is headquartered in the ENC, with personnel in each of;// .-

r . ,3.,
. .

LILCO's eleven District Offices and four Customer Service Call Boards. Ru-'
. . , .

mor Control is an onsite function run exclusively by LILCO personnel. Id. at'
j,.; .,.

'
,

,
,

52. LILCO instructs members of the public to call any of the District Offices
,

-|'- w. ; - ,

j.| '
'

.j or Call Boards with their questions during an emergency; if the Rumor Con-f, ,, ,
g , , j,

' ~ '' w-.,m trol personnel at those offices cannot answer the questions they forward them
,

'

"j up an established chain of command to the ENC, and. if necessary, the EOC,o .;-i '

,,,

* - ] (for 1.ERO-related matters) or onsite facilities (for LILCO matters) for answers.
'

.c ,

'

' - T
'

" Id. at 52 56.
. ''<|

.
-

,.

,. - ,
, "

.s, . . ,,,

r . **. t
; 3.a. Promptness of Responses'

* - u
- ,.

.

I Contention EX 39B alleges that during the Exercise, LILCO Rumor Control- .

, ,

,1 ; personnel were unable to provide prompt responses to simulated telephone-

inquiries from members of the public to LILCO Call Boards and District'

' ~

;| Offices. The contention provides the following examples. LILCO does not
,- ,

'
' j

,', - ,- { dispute the times stated.
. .

..e ' ', ' ; '

(i) A rumor message inquiring whether the appliances in the caller's hczne were radioactive
"

,

,, e , was given to the Patchogue Call Board operator at 13:45; a response was not relayed to the j
' ~'

- - > . . .! caller until 14:24. i*'
I !.

I i*

(ii) A rumor message inquiring what to do about a daughter not yet horne from Shoreham-
|,

-
; Wading River High School was given to the Patchogue Cal! Board operator at 10M. a |,

- . j response was not relayed to the caller until 10:52.
*

.; .i. ,.
* ry, -

,

,

.

. - j

. , . i,e
., , . .'

'

42 statt pouns out (Proposed Findings at ll4-Is) that h 111Co wunesses assened 6: Dr. Bn!!'s statenant |
''

.
,

.-
' ,

cecernes evacuauen was urmediately corrected by the News Manager and that the parpcsa of the news center

'
,

'

is not to prevers eersradictory suiernenu. but to prende a fonnn in which to deal with then. Tr. 3572 74, , . .i - .- . ,

(WCafrey, RobinsmL However. the transens of the news conferesce does not cefirm the first asseruon.14. ).

W.e we concur wah the second asseruon that the news center is not to ergsgo in censorship. the pavision I

*
of incesassent informauen by LERo, IJtro, or us consuharas in an emcrgency sausuon is Jetranental to them 3

'
public heals and safety.

' . .
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-
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'e * [ .h 5 (iii) A rumor message inquiring whether the caller, from Bellport, should evacuate was given'

h'.A..v'h; .h {3 %' ,,/t8-[{. 4 ,D to the Patchogue Call Board operator at 12:05; a response was not relopd to the caller untilh '

- . . .v ;$M . . , s C (.% .,.i. 13:00-
~%

3 e%:T , n ,
.i t= 3

n.fQ; .s ?fC *[*z,;YH% &,'*c,%s fw }]}.sJ.e%} hw[ *$f'
(iv) A rumor message inquiring about how extensive evaaaation will be, and what to do

%,Qy(kl * th about trucks going into the Shoreham area, was given to the liicksville Call Board operator/D2.Mdi C. s .4' (* N.;.... O. i9.D. .',U 'J W.,d'.9.a o.w. .%
..a

j . at M:51; a respmse was n<a relayed to the caller until Og:20.i
< :. 7 , , ., , v

.7 N, N. .*tf*[ui/ . -@ p.*g [j.M (v) A rumor message inquiring whether the cooling towers on the Shoreham plant had blown
-

.

" * ,.,[.$ ' T O li).; d ',tWh up was given to the Riverhead Call Board operator at 13:30; a response was not relayed to
. , Y4. *. #. the caller until 13:53.~ . . v ' .-;P. , ,a 7. . m".+y". <'T. J. .*< . m ..ws :, q.ra m:9. p .,y.a4 /* g (vi) A rumor message inquiring iflobsters caught off the Shoreham jetty that morning were

.. . . y n..
. * . m .. .c

safe to eat was received by the Riverhead District Office at 11:30; a response was not relayed- . .
, . t f./' fl *.4.,.h .;g

*
1-'s *

. , .
*

to the originating party until 12:28.*
. ' F ;- . .y.

. ,- .*

.g 6'r [ 7. T.h,)(c}3
.g;y,, . ,

(vii) A rumor message from a cauer whose husband works at the plant and was not home*
,.,

d
, i *. Q * . %.' t .. [t'p,i. J 1 yet, inquiring wheiher he had been hurt, was given to the Brentwood Cau Board operator at

, " Q.4 G.| GW 12:43; a response was not relayed to the cauer until 13:30.O." -
..

, . g.-y ; :..: 4.%p.ggtc;j
'* '

. ,
-

y f. 3 / (viii) A rumor rr.<.ssage inquiring whether the plant had been taken over by Arab terrorists. 4, j
. g , < . 'C .s.. / <, y ',; <6: :g3? was received at 09:54; a response was nca relayed to the caller until 10:37,

, . .

Q, . [ M.(. .,; . ru w .. . ,q%. d . ; j
* '
.

m- c*-

,

.w .1
,
-. ~ - - . . .j,

L. ' # M*9 ., h (ix) A rwnor message inquiring what to do with a horse was given to the Port Jefferson Call
, .

. ,
. ,

; OT.? j,'k4.]] Board operator at 10:14; a response was not reland to the caller until 10:47.

.,,.M.3..wi.m%;C
.

..lj . .', (a) A rumor message inquiring how to get off Shelter Island because the ferry had been
.

..%J f .' ' Gk. s
, ,,

. , '4 ."; - 1 cancelled was given to tre llampton Call Board operator at 1051; a response was not relayed,.
, i,..

. p' y s s.. * d, , to the caller until 15:24.k' ' *'
.

a.

. .w ..;
7p. ; , q ,; (xi) A rumor message from a caller who lived in Medford, but worked in Melviue, inquiring'*

,

4 ") J f what he should do was given to the liuntington Call Board operator at 14 32; a response',
'

.', '. b., . jV ' p . gf'

was not relayed to the caller until 15:05..:, .

sc ;;,

J' ] (sii) A rumor message inquiring if he could eat the food in his refrigerator was given to the1y .
.

, ,,,

. '. '. . f; * e, Babylm Call Board cperator at 11:59; a response was not reland to the caller untd 12:29.
. ; ,.'a.''' .', . * ..

s

'
*.-i ,

.N f , . ' * .. i. . Q]d. . ' 'Jp * , ' (xiii) A rumor rnessage frcun a dairy farmer asking what to do if he is asked to evacuate
., ,

was received at 09:38; a response was not reland to the caller until 10:12.* *
,. ",, , .

. .

'
. .

. s .2. , .4 ~ .,w. +;-
2, ...

. . .. w '- f'; ' * . .J , '. . m 'Ihe above are thirteen examples out of a total of thirty five inquiries made'
.

.

. :- Pa, , . . . , ; f, , .,.} to Call Boards, District Offices, and Rumor Control at the ENC. LILCO EX 38, . ' .4
'- .

,

.. .. . . . ~.. - .-

'- *: g. P, , and EX-39 Testimony at 63. The responses in these examples took from 23 to1 .".
.

., :
,. . , . j,. . , ;.; '.n . . . 0 58 minutes, and averaged 39 minutes.m .< a

.s -

. . . f' - ' ' .

Suffolk witnesses attributed the delays to the rigidity and inefficiency inherent.
.

. . - .
,s . . ,

' 4."
'

:
" '

.? ' in LILCO's "cumbersome system" for responding to public inquiries. Suffolk.
, .

,' 9 ' :.; ,, . . - - . . c 3. f, . EX 38 and EX 39 Testimony at 128. Callers would not wait for responses.
.

/,
,

;-_,< c,
'

j during a real emergency, Suffolk witnesses testified; they wuld ignore LILCO's" ',; - i~ - * -

'

, .

,-' ' . instructions and act on their preexisting fears instead. Moreover, these delays'as ...

3. Q * , ; ;. would, in these witnuses' opinion, foster the development of rumors and damage

| 91.
%.E - t''' LILCO's credibility. Id. at 128 30, 138. LILCO witnesses, however, testified*; *:- *-
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_

. y. ; . *c:, : cx< ~

. ,;. - ._
-

.

.
,

_

.

. ,
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:- u.

t .o.
,

'
,

, ;,, '.. . .. .e .3
. ..y *. . . . .

;./f.f O df[t *}la',d,J/.'d;)
"

that Rumor Control's responses were timely, emphasizing accuracy over speed.$.,

Z,'' ( vi? '' M, and that the timeliness of response depends on the nature of the information, $,'1 " ff
',4.g > M Nph[;; J;
f,

1 WYN9i-[[ sought in the question. LILCO EX 38 and EX-39 Testimony at 61. FEhlA'.' g .
M?.j f.)"[.j.kI-hf}[% witnesses agreed that accuracy of response is more important than immediacy

; w . y g .,.; 4 Ae of response. FEMA Exh. 5 at St. We find no fundamental flaw with respect to
1,..~m' , . c'' m . s

, .- . . .v --
.

this matter.'Sr . *, f jyv; f ,. g;.[M y * "; N y. 1.:
~u y, e, . - ..

. ... m *~ % ..! ;y; ff,
* ,: n. 4,.,.; .,

. .

~&', . j 5.b. Adequacy of Responses. ,t,|;.i'.,5 ...'.
. a_ ,,

l'J'",,,
,

t; 9. d At.LEGED LACK OF GOOD JUDGMENT- -
,

' < '
, ,

. : .

' '

-; Contention EX 39C alleges that Rumor Control personnel were unable to' 1-

f. ] provide accurate, satisfactory, or reasonable advice or information to simulated,3

4-> public inquirics; instead, they frequently provided inacccrate or superseded ;
'

. ,

..-|',e~; information or demonstrated poor judgment in responding. De contention'*
, ..

,
' "

, . ' + 7
provides seven examples." We address those examples covered in Intervenors'

' '

- ; . .." R(,f7f
,

ptoposed findings, dealing first with the purported examples of poor judgment., - ...
,

.
.

-:., .D : :
. .~ c ,;. . ; -i*~ - (ii) tn response to an inquiry at 11:30 (Rumor Control Question No. II) whether lobsters i

.| j .y .T6: N L c V|'
caught that morning on the Shoreham jetty were safe to eat or touch, the Risc head Call Jt. 7t -

-

- Board operator responded (at 12:28) that there was no reason to beheve, and no data to
,.

''

. ', | '''3 indicate, that anything was wrong with the lobsters. As of 12:28. however there had already
'

,

.
4

.
'? .? .;/j been a major release of radiation. and the entire EPZ had been advised to esacuate. In light

i of these facts,it was inapptcpriate to advise the simulated caller to eat the lobsters, witheut |

_ i. . 'q: d '

even inquiring as to when that mornin8 they had been cau& t, and where the caller wash
-

. , , .
. located.

' {t'

;,

'

't LILCO maintains that this response was correct given the facts that the,

'
- - simulated release was airborne and that the lobsters were taken early in the

~

-
1
; morning. LILCO EX 38 and EX 39 Testimony at 67. Intervenors do not quarrel,

' *
j. .

_f',,
,'

;j with the accuracy of the answer given, rather they point out that it did not go'

t

'
~} far enough. The call was placed from Rocky Point, within the area in whiche.

' ' -
'

.

' 3 ]j
evacuation had been ordered. Dus Intervenors maintain that the caller should.

. .

i have also been advised to evacuate but was not. Tr. 3657 58,3667 Attachments.

'

R and S to LILCO EX.38 and EX 39 Testimony. We agree with Inte: Tenon that---

| this failure illustrates poor judgment.k | X -

,
,

,c ,, . {.
-

.. s
. !

'
,.

.
- ,

. ,,

- | t

, . , ', . .
'

|
'3 We agree mth starr's obsemuon usat Ramcr Conaal personnel shou;J hase bas.c mfer.n.nm .u r.Ano.t.

,
'

the plans, the EPZ.and the petxecuve acuan recwnmendauens reaEy at han,L s:str Pnewed FW 41121 s<e*-
.

our conclusaon on Ccraenuan EX.39C.

) ta ther prop < sed andings. Intervenors hase spectAcally abandoned EX.39C(m) (Pne.ed FmJ.rss n m
*d

-

; e.411), and have not addressed three others (EX 39C(0, (m) and (is)1 Addamna'4. they have 4,sJed mrec
examples: EX 39B(0, (ud. and (su).
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.
.

-
{i .,

'

6,s ,

,
. . . ' ,. ,, ,

,
b.?

- ''! ~..e * . ,, . . . . . ,

.)e-! #.'d-
'Y.:'i-y,: ;,'.} v ..& :;, , , + * > , '; %, * 4. . ,

(v) A rumor message simulated at 11:45 was purportedly frcrn Dan Rather, who warned

P l'h$' *NN [[> ; '.*I*:h/ 3,[. . |'*ki rbfj
,

L* W.U.*F M/ef,- "to take a TV crew into the Shoreham plant," and inquired how to get there. In response,*

9|.fr {.c' 1,}* ':,r:t.i.f.;[*%y h h ('d %Q"iEMArea Emergency. You will he in the way" De responder then gave directions to the
M'g: f the Rumor Control responder stated "We don't advise going to the plant. Dere is a Site

7.$' fF.Q:,'J.
9j : f

J..f.,/,,df.h,. f,hfa ,4*o/g.a y,: .r g#V'
'c | /<T , ..

e ,.! plant. At 9:39, however, a General Emergency had been declared and as of 11:45, LI140<
n.i m, 3- a,' s 6 /

.=

;% r , m a,f..q(s.tt'A ,4(o.,i{
-

was recommending that almost all of the EPZ be evacuated. (At i1:46, the decision was made
i

Y D ? +[.I'i y *i [ |,; M,. W'.; [ .O - ['.**'4
yII',U

* ? ,h;' G N''Q.h
.

but nonetheless possible was incorrect, and such suggestion, combined with the 3:ving of'f * N "
to evacuate the entire 10-mile EP2.) ne suggestion that going to the plant was inadvisable'

, ,

*'
..

* * * . ;y. h< road directions to the plant, indicated extremely poor judgment.'* s.,

5 ,_; . . . . . . . . . v ,. r.n, ,J,
, f . =. a ~''j."..9,..

c, ...s.y rp. - . . . .n . .

ne controversy over this contention is more complex. The facts are not
''lp,p g.. my f,; j y(2,1.y . $<,

,d disputed. LILCO maintains that the response was proper because:
.

rc-.

$ .. .j , . ' '; - . M ,'; W , f ; in'*

-

.. %i ,7 1% :M 1. IJRO could not prevent anyone from entering the EPZ and going to the plant,'

. ,
' '

.- Q." i,".;j-? j,, ~ s .; although ! !!IO could prevent crery to the plant; and

, ' , .
- ,

, ,

; *. .; < * . - 1, D ./ . ,j 2. De operator's advice was proper in the circumstances even though a General, rather
,

[i . '.* W 0 M ~ 1... #.Qfj than a Site Area Emergency wa: in effect.< -

.: ~. , +.:.s. &cwn |

, . c . .! '; . W . O , ".~, g. m . M,. .- - . ,u. j

;
.

.c.
<

LILCO EX 38 and EX 39 Testimony at 68.
, .-|q O ['$ ',j $.f

,
.- .

Intervenors maintain that the response was deficient because Rather should-' . 4.''' ..
..

+ f ; y}.;. j / y?;/ '.y'|1- .',,7 & . 5 , + s ';-))..','L,
'

have been advised that:;- ' -; .

. ,-

'

-
.-

' .'J D';(: % UM 1. A General Emergency was in effecs and evacuadon of the area surrounding the pla.nt
,

-

y. . ,.

' ' . '
..

A ' .M , 7 had been advised;
''

_- J,-
' s 2 .

,'AsN;5 g ,d 2. [11f0 would prevent his entry to the plant sate; and. <.
f '; W 3. lie should go io the ENC for more informadm. Tr. 3701 04.*

1
, ,,

c f, o , .,.i,-, ,-
, .

. - s.,

/. . . e . .Q. 9, We find that good judgment would have dictated that the information specified'

"'? j by Intervenors be supplied in addition to that supplied.
* -

., + -

N!
_

"c, ', ' . ; ne allegations of Contentions EX 39B(i) and (iii) were also cited by Inter-*

,
//g,. ,

'*2, , , ' ..t > venors as an example of inadequate responses by Rumor Control. De first of
.. ' q,,- . j;

. . b . ., ' ' | C * -[" j
- -

''
these concerns the answer to an inquiry whether the caller's appliances, located,- a y,L ,

.

.

in Patchogue, were radioactive, and the second concerns the answer to a ques-t,
, , ,.

,. %, . . . . .j ;w . .
a '.

-

,
.

, 4'.',.W ; . + s- tion whether a caller, living in Bellport, should evacuate. Both inquiries were-#,'..- '

, ; 7}4j
,

,~lj referred up to the EOC prior to being answered. LILCO EX 38 and EX 39 Tes-
~

. , , , , ,;* :
.

,
' ' %

,f ' c' i . : ,1 . ' . 4 timony, Attachs. R and S. Intervenors maintain that both inquiries should have.., ,
819 4, been handled on a lower level and more promptly by reference to a map of theT . 4 .;;,. ;., .;; a , .;.,4' EPZ. See Tr. 3645 51.", . . . -> -,

.....

.fi '*..? ., y ; ,, ~. De allegations of Contention EX 39B(xii) concern the answer to an inquiry*'
.

,

. s, - >- c7 whether a caller, living in Coram, could eat the food in his refrigerator, nat
? ;c . , . |s ,t answer was affirmative, and included the advice that if the caller was within the

.

tn . , ,

* J,) . ; *. . , .. _- , ,,
'

.

EPZ, he should evacuate LILCO EX 38 and EX 39 Testimony, Attachs. R and'
*

'.7 . ,,.' ' . ' , S Intervenors maintain that the caller should have been told whether he needed' '
, .

1 >. . . . . ,, -. , ,
.g.- s ;'; . . > , , : -c*

s . ,. . -
to evacuate.M. '*

. .
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,
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.4 e*
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,

"

a~ . ,, .*.A ~ '..v * e |L. ") .'r t 'm. V' f . -= ' A t * * . * ' ' .'
- "c.

-
- ' ' ' ' '* '

.
,,

.1
.

. . , , . ,,

. .. .

.
. . . e '

!'u
- .. * r =

'

q, J- ~ fj, /q Again, we agree that good judgment would have produced the kind of
,

,. .
.,

r.' .y a
W;" . 4 %.gg.M.e.$

Q., ;. . ' W response that Intervenors say should have been made. However, the lack of
'*

y . , f. - (u . . 7 . .m that J'ud ment illustrated b,v all of these instances does not rise to the level of a8

3. ' cd g,!).; fundamental flaw in the Plan. I

, ,

.:..g , , e. ' 1

eXf $ '(~ y $,9j,'f$,r[d
w. . .,

( * ', !
7. ,y~ ,,;.. . .

' ' . -;p..- . y ' .' _. f. c ,. q:;f,.f S.c. Allegedinaccurate Information
|m- u -

'

, ; , ; . ,4 > -@4 The contendon cites the following as examples of inaccurate or superseded
, -

. ' ' :
.

. . , . - ,. : . ~;,...a. , . - . .. information:
.g .. .,,.,. ' v. U

-

'
.

*
.'. .r s,. ,, '' ..

,.' ; rf,7.i'

(iii) In response to a rumor message from The New York Times, simulated at 8:45. and2
.

. -

l'c . ' ' ''d .1 inquiring "what's going on" at the Shoreharn plant, the Rumor Control responder related
,.

'

''$
,

# -

that at 5:40 an Unusual Event had been declared, and at 6:17 an Alen had been declared. By'[ , ' . *-' 8:45, however, a Site Area Emergency had been declared, schools had been closed and
c ~' 'ii, simulated EBS messages had advised that dairy animals be put cm stored feed. Thus, the. ,

,

<'
'

"-
, .6' information provided by tJtf0's Rumor Cmtrol personnel ws: inaccurate, misleading, and' . ; '

i
'

, -

- - , c v. ' .. inconsistent with information being disseminated by other LItf0 personnel*
,e '11-- W "/.

'

s. '. ' j '. $f .; (vi) In response to a rumor message simulated at t:17 icquiring "what areas are to be
-

'. - j, , ' . f,Q Js .,
;". ib s ; evacuated," the Rumor Cmtrol respcmder at 1:21 related that zones A.M. Q and R should

'i evacuate. By 12:00. however, a simulated EBS message had advised that the entire 10 mile,, .

. 3 |Q..., [i EPZ was to evacuate. Thus, the information provided by tltf0's Rumor Control personnel
#

' ' ,7' ' ; J| 7 ' {
' -

;' was inaccurate, misleading, and inconsistent with information being disseminated by other
. .

*
c ',:: S,V'; ' tlLCO personnel-

.n . . p ".' - :,,
.-

~

,

s 'i , '..; LILCO concedes the facts stated in these two examples and attributes the delay
7 - .r .j to the copier problem. LILCO Proposed Findings at 154. These matters were
}, ,/' ~ '; considered earlier with respect to Contention EX 39A., ,

'

'

. Ni ,q.I Except to the extent noted in connection with Contention EX 38, we find that. O
,

the allegations of Contention EX 39 do not demonstrate a fundamental flaw,
- . ' .

.
. , ;

_. .

'

. . -

;l,

.:\
~

''. * ' 6. Miscellaneous
'

.

e '3n .

Contention EX 38E reflects FEhfA's comment that there were insufficient
- . s-

.

*

l' *
_ w '

and inadequate maps and displays in the media briefing room at the ENC;~,1

-

'j FEMA identified this as an ARCA. FEMA Exh. I at $2,54. LILCO asserts that.

j this shortcoming has been corrected. LILCO EX 38 and EX 39 Testimony at, ,,

." I
25 26. Suffolk did not address this point in its direct testimony, and Intervenors

<-
, ;

' '' , '{ have accepted LILCO's representation that the matter has been corrected. See.

Intervenors' Proposed Findings at 423,
'

.
''

Contention EX 380 notes that although LILCO Press Releases 4 and 5 were ;
e

,

,| j received by the ENC at 8:45 and 9:05, respectively, they were not given to I
,

^ .; the Media Monitoring personnel at the ENC until 9:31. Intervenors address this-
'

I

j point at 42122 of their proposed findings. LILCO notes that it is acceptable,
, .

. . .

l
'
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-
,
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y n ;, . .. n . : . .e : . : :.L.A.v.c.A mm ++ A % .u . . . :w ' ; . 2.%, - . ,

. .w. ,.

- y . . .). .. : ..a:. .:..:.

. s. p
,,

t
, ..

.

.

* ;~
~'......e.~.

* * 1,:'..,,

, y.. . .. . . -.,. 3.
,. .

.s.. e

.;,,r,b..... .'5, g h.. ..'p;pci..;fp h. to delay transmitting news releases to the media monitors because the news

f S ' O t' Q). M. ..ccd y- -;. .' g .y* T . ? F f ,h
'

.? :3
-

.

A (.q, ., reports that they monitor for accuracy are necessarily delayed accounts of past
f. n.v:wsu,S.os :,'% <.%f.

m . .e

%d d@D.$ Pit
, ,p7 events. 'Ihus their function is not impaired if the delivery of the news releases

A.i N jf G [M D y E j ' Q % . M,f' + jN'h'D' /f.q,f.!
is delayed. LILCO EX 38 and EX-39 Testimony at 47-48. The facts alleged in

T -- 5 9 this contention do not rise to the level of a fundamental flaw.c-

; y ;j,t'd',.*Q* ;' m.~ .',;.&,M,.,,U
.

;;;;.:y.%

.. .. :*:. . .p' * W, ';~, W -
.

* q q:.'''.e. y..:..y|. Q ' p ,7~,3..

_. f 1' 7. Summary of Fundamental Flaws - Contendons EX.38 AND EX 39|
.

*

.y.. . -

.. . .2 ,...<.m
..;e +1 s /:,,,.. .',' :|, X,t.

.; .
i.,X:r .I @ Ti.J We find that the following matters, discussed above, constitute fundamental. +,xc- . ., : 7. . %,f . i flaws:

<c..w :. . c - r.
'.' f . e c." . ,7. 't'.':,'.j First, the inability of LERO to furnish timely information on the

'

m ..
, , ,.

; , i- J M .f protective action recommendations in the form of copies of the EBS
~~ '

. ,,
*

. 4. / m messages to the media at the ENC and to Rumor Control. Although the* .

s .. . . .

. 1* contentions do not squarely raise the question of the tardiness of the
, 4

p ,, . . ' .,i . 1 . 7 *,cc.; 9 % ,.. W' F.f,c ' EBS messages given the media, we believe that this issue was aired in.,. ; ,.;
. . | ' 4. . . . , .g. . . ,, 1;j']i .u. .J terms of the failure to provide copies of Press Releases and adree withN-.

.. " .
-

,,
'

, ct ' , . . ,. 3, , , . . V. , FEMA's conclusion that a deficiency should be assessed. Moreover, to
.

'

, ,. . e ,. .. - 1' f. nM c y ',.y,j ignore the delays in providing EBS messages to the media while finding
, .

. jf f @ a fundamental flaw in the delay in providing the same messages to
a... |. A .&,j . %..

1" '
-

,.

. - ,; Rumor Control would exalt form over substance to the detriment of the. . ,
~

w* .

1 ' ? ' .'.M(
*

!. .is. . Public health and safety. Contention EX-39A clearly raises the timeliness

f |, of the information furnished the Call Boards and District Offices,i'

' ~ , ~ and Contention EX-39C(iii) and (vi) provide examples of inaccurate ,

'-

-

~ >'
... ,

'#' information being given out as a resull I
''.

' '

Second, the provision of inaccurate information at press' confer-'
. ,

, , , _

- ,' ''1 ences. Specifically, the failure to:,. ,_ 'C..C
. , ' E , * ' y; (1) respond fully to questions concerning the fuel truck impedi-~.,, .,

..1., ,, ; y . . ," - . . , .f y ment (Contention EX 38M);.
.

.. ; < . ,s, (2) respond accurately to questions concerning the status of the.,; . -
L, y .'. **, ')y , c .| 7. * [*., . ; d gravel truck impediment;

i

.s .. . . , -
.

. < , ,

t # ,. . . . , - , , . 's . 7 ; .c (3) respond accurately concerning protective action recommenda-
*

,f .'(,..g , y 'f ; M tions (Contentions EX 38L and EX 38N);
*

.
,

,. .. j. : N. ? (4) correct Dr. Brill's assumption concerning the "weathering
* '-

..,

.s., p. factor" and his consequent miscalculation of the population dose; and..'..O,,'..
.. .* *

.

", - . C ,$ (5) correct Dr. Brill's contradictory advice concerning protective |
_ .;,

* ' ' m actions (Contention EX 33N).s4 -... .. . 3.
'

S , ' . ( .'', . , , '. 2!. Together, these failings constitute a fundamental flaw.. . .
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~ . .. .;n . ., ' 8. Shadow Phenomenoni,
. . . ,..

'iNs . M.ji.Y M..jfSG'.' l In the remaining contentions considered with EX 38 and EX-39, Intervenors.

. s f' | ; , , ';.jp:p|9y. ? assert that there would be a substandal shadow evacuation that would further

i' Q ;Ol/ Q / k %' g.- Q .i'yN'] hinder LILCO's ability to carry out its Plan. '1hese contentions are: EX-44,.

E af,;Mhi9 $i. .fQ , ;- {. , EX.49C, EX 22F, and EX-40C.'5., . ..

* i ;.,
,

? . .f. Only the first sentence of Contention EX-44 was admitted and it was con- 1
' '

...:f'' 'y wz.?- solidated with Contentions EX 38 and EX 39. It alleges that, because accurate,,. , , , ,.

;-. j, . clear, consistent, and nonconflicting information was not provided during the
,

' M | . ; %.fs S ;J Jf Exercise, a substantial evacuation shadow would have developed. Contention-
,

''

> .* s.:7,,.7. Q 5'- EX-49C asserts that, for the same reasons set forth in Contention EX-44, a

'

' , ~ . ' 't . ' 7,. . ' substantial monitoring shadow would also develop.
'

T 1 .A Contention EX 22F was not separately admitted, but its allegations were,

/ L 2I iG set down for consideration with Contentions EX-38 and EX 39. It alleges that..

.
-

. . . ,
',') ;I ;3 the assumption employed during the Exercise - that the public would follow

- '

'
.

r ,. 9 '-?qE 2,.-.f[h.Ikij
. .(,( LERO's protective action recommendations and no evacuation shadow would.:. , ..

.

U. tj occur - was false and that consequently FEhfA's conclusions on Exercise2('-,

,

'[ f[ ] objectives EOC 12,16; SA 9; and Fields 6, 9,10,11,13,14, 21, and 22 are'. .... , ..

W,: : f- 2.93. y j invalid. As a result, the contention asserts that no finding of reasonable assurance.

q#y a,.y s. , 3?. p '* ,f. can be made and that accordingly, the Plan is fundamentally flawed.
< <

'
.. ., a w

; ,H ~
=e

'

4,3.% Finally, Contention EX 40C alleges that LILCO's fifth and succeeding EBS

'' .,a...J.,''N :| 2:
, -

'. F dJ' 4 messages falsely stated that Traffic Guides were in place to assist the public in-

~

- .N evacuating, when in fact they were not. Interver: ors take the position that while
-

s

y- ^ ' j3 this allegation does not in itself rise to the level of a fundamental flaw, it does
-'n,

g ).' j support their public information allegatic'ns. Intervenors' Proposed Findings at
C

.
, . ,-, s.,~ 6, . ' j 482. In its' testimony (FEhfA Exh. 5 at 70), FEhfA suggested that the EBS,

''
.

'"<J, 4 mes'tages be reworded to state that Traffic Guides are being dispatched to |

'

'' ,,' assist with the evacuation. LILCO regards the messages used at the Exercise
as carrying some potential for misicading the public and suggests that we direct .|

-

,
- - .-;

~
! that they be reworded as suggested by FEhfA. LILCO Proposed Findings at i

*
., , . ,

. . Q, , * 158. We adopt LILCO's suggestion and do not further consider this contention..,
s -

In the planning phase of this litigation, the Licensing Board heard extensive. . .
*

-

f.
' ~

testimony on the shadow phenomenon, including sociological data on human- - . , .

behavior in emergencies and several public opinion polls taken on Long Islandr
,

by Intervenors and offered in support of their assertion that people would.,., , '

evacuate even when it was not recommended that they do so. The Licensing',- *

Board concluded that, ,
,

=,

, .

o

%

-
'

.
'8

FutA takes me posiuan mat Contanuons EX2:P and EX-44 stais planrug issues and thus. apparers.ly, should
a<s have been admiued. (g bebeves est Caaenuon EX-49C sa bearg addressed by me ote) Bnerd., ,
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,e 4 'M%h W@E'/MT,.4M. ~.
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I. f' y n ' ;. . m* '

f.h ,WW P..fe . ...if cMW*

%Yt ?./j a radonal pubre will behave predominandy in accordance with public information that is

?.y'f }%8).74[NN@kp,. Mb'F$M@.J-
,,N.4??% d Mth disseminated at the time an emergency happens.

,

'
M

O.p'Cfv.1.6.M.i'h,b*Q'h.w@.>%.p!
.

t.c. *
2 .Jp. . 'M PID, LBP 85-12,21 NRC at 670. It also concluded that public opinion polls

.~ o... .,g'|Df%Ws-Y . ,Q t.* yt1
have no litaral predictive validity because the residents of Suffolk and Nassau Coundes do i

. M,.e ,Nk9Nj[Ik.h7[.bN kYb. .A[p**'G8
.. h e

' sd.iH*i.i./ .W, not now have that addinonal informaden Ithat would become available at the time of an
'.

; : '.. ".'7. / ' M. J :. g'i p@.,,g .
s

2 . . M .: A i
acci.'ent) that responderms wuld need to determine their actions in an emergency. I. . - ?ns ,sa [ :r,, 5.% .3 M. . . ,:. .v ..

Y .. *i
.. w*

n in1, C i.p~.;.; K.r|.w.g:i~d
me4 x h.a.

. a
i~

6.p. f M .M: .

A-f Id. at 667. However, these conclusions were not unqualified:
. . . 7. p% v . r. @. f 3'

I: .- n q. Q:,.

va , a, . :v... , ::.
.

a.
., 27 , y *lhe Board's uhimate fmding on this contenuen strongly depends m there being clear

s p ), . .;

; . ,; , s q 'r ; ; *- .; . q y

"' y; noncondicting notice and instructions to the public at the time of an accident. If for any-'*7 .* ;-
/ Q, : . . . . , .

, -
.

,

,. j reason confused or conAicting informatim was disseminated at the time of an accident, the
,' ~;, ', , **..

l
, ;;.. ,; .,;.; f.cq d Board accepts that a large excess evacuation on 1.ong Island could materialize.3;r . , . gr. ,, '. . * .

n,x,s s-,yu ; ; ~ :. . , p .syh
... ..

j. - .

. {f.,- Q;Q(e /d. at 670. See generally Id. at 655 71. In its concluding Partial Inidal Decision.df ','.'Qf 5' {.y ,W .
"; :g L ; . ; ., | ; y> . . m. . . . ;., .A. w

LBP-85-31,22 NRC 410,429, the Board reiterated these conclusions.-

- . ,y +n .,e ' . , "r
... v

.6 The parties are in agreement that EBS messages should include specific,, ; . .;.s ,, .v. .
i,; , Oj .%~OT ?

.

'i [, f ' b . . . * C' clear, and understandable information about the risk involved in a radiological

, ]f'' $ ; -; |:.7% accident. They agree that messages should describe the risk agent (radiation); j;
.N 'q explain where it is located and where it will be in the future; tell people-

'
. . . . ,

'- -

'Q . '.A its potential effect on their health and safety, what they should do to protect
' ' -

-, , . n:n| 'y themselves, and how much time they have to do it. See Intervenors' Proposed*
,.

"; , ' .,[ p ',f. [ Finding 631 at 455, t.iting LILCO EX 38 and EX 39 Testimony at 8 9,11;
,,

) , . ;. y > , [ g,' %' ]? . flawed on this score. They asserted that the messages were vague; that they did :

s, f ;.. Tr. 3242-44,3264 (Miled); Suffolk EX 38 and EX 39 Testimony at 190-91.
,

- '

He Suffolk witnesses testified that the Exercise EBS messages were seriously
1

; '=. :y ,. _ , t f. .mi
,

Q p. .,n.j - i * ' r. M. . s. 4, not attempt to explain the health effects of what had occurred or what was

, ;,. :* l' p c '* / : . .j projected to occur during the emergency; that they failed to tell the public ~ l'

~. 4
' . -

M 'igp ' y,], f,'; - Q (, , ", what was happening, or why pardcular LILCO recommendations should be !

. y ,> q x . ; t ., , ..q . ?.. a followed; and that the informadon about radiation releases and doses was
.- . .

4 . f. 7, .. . j;s; ':a< expressed in terms either so ambiguous, or so technical, as to be essentially.,
,

unintelligible. Suffolk EX 38 and EX-39 Testimony at 188-218.' '
-

. f. ,'./ ,,. ,'', iC', ; * M LILCO's EBS messages speak for themselves.They appear in Attachment B
M. ; . -,5 * . J: j

, . '<.; j'4
'

t|.'.y
.n, ,

,
,.p. ]j.

to LILCO's prefiled testimony, ff. Tr. 3300. Intervenors maintain that LILCO
'*} t,- . g. w ;;.,

conceded that the EBS messages contain little explicit informadon on the
- g , . ' ? -n %..%*... <

y;*,, q radiation risk, including where the radiation is, where it is going to be, or its
. . Q . " :, ,' ; .' ,.1

..
.

,

potential health impact, citing generally Tr. 3237 80. It is true that the EBST.c --* -

, ,

e, <. i messages do not contain statements such as "The radiation is in Zone X" or "Aj;' '
'

'

. 9._ | -
. 7,',,.f. .'

. ,t y . l dose of X amount may cause cancer." However, a perusal of the cited testimony
....

.'

f-2. ' r.y . . . 1 ) .u., e.9 .. . _.. !. reveals that LILCO maintains that such information is implicit in the messages.,.
. .g,9 , . . . , .. ., ; c.- p . i .j nus, for example, according to LILCO, the public would have concluded where

.
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,
s

s ., :~.

- .,.%
..' . . . ' .. i

-
,

c. , -

. . ..* * .n ,o r;va. . - ,

- -
. ..

'

. -

. M. . . , . "
$ , ,. U . '
c. ;, f : the radiation was going to be from the statements in the EBS messages about

*
,

~i1,a|?.... 4.pA ,% X which zones needed to evacuate. See Tr. 3263-68 (Mileti). Intervenors ask us to,

h|.%},D3,',M,D|(QU .d find this method of communication inadequate and inappropriate. We decline to

"i. ,O;Q. .M 9.y:Q..c.v!' O.. J
y N. 3W;r do so. We conclude that the EBS messages convey the necessary information

W w.1,Y. ' .J ''.Y.. effectively, and we would be extremely reluctant to reach a conclusion that couldW. t .. , . ,

a . u ,. 4, W W y . 9 'x . N ." ; have the effect of making these messages more complex. l

,' [ DdM |3.. .!0[C .3
l. * I,3'

Intervenors ask us to find that the Exercise EBS messages are deficient in

r*;*M|e.")f,y..y:U . . ';y j assert that the lessons learned from TMI suggest that to get the public to respond
Y

.
,3 N gy. failing to provide clear reasons for the recommended protective actions. 'Ihey)

,4
, M! yg N,',' 'f{,[. . ] to a recommendation, particularly when it runs counter to their natural instincts

'

.

,

'l M
.

~ , r %.Vf 'M,?.!V N ,f or firmly held beliefs or fears, the public must be given reasons for taking the
.i N ' . actions recommended. Suffolk EX 38 and EX 39 Testimony at 21415. Thus,.

, *Z '( . . '.d C . ( ,e they regard this alleged flaw in LILCO's EBS messages as particularly significant |4

,1;g,f with respect to the early messages that told the public there was no need to j' M' g%
.

.". f t '' , .3 evacuate. Id. at 208. Intervenors assert that their data demonstrate that such jJ. .- -
,

. E k ''..
'

.??. d x y . y. advice would conflict with the natural inclination of the majority of Long Island
i

; - s

e,',.

. .
7,5,. . -(i7, Q.;'.g .M''d,

N.* J residents - to evacuate upon first learning of a Shoreham accident. /d. at 159-
J

'

gr 3 , y, 60, Attach,14, at 1011,20. ;. ~ . .:e . . ,. -- .;.: ',

.,. O
"W'Q;; %%q ?.:. .J'

We agree that more information could be provided the public regarding the |

W ;. u., ~
..'5,,. 5. . f %s.. d. a

i . ..

S-
*

nature of the risk requiring protective action. However, we believe that this, . , . .

' 9_ p p, matter was adequately addressed in the PID, where the Board considered the j,:y;; . d.[ $.y- :. m q,:;.: p adequacy of the radiological information furnished to the public in LILCO'sq..
.

' , ^. Ma,j public information brochure and concluded that the brochure did not provide
*> .y 1,. .

.

','l % - *i
,

j any real guidance on the effects of radiation at the levels that might be expected.

, 3, r,s. ; .-Q in an accident. It therefore directed that these effects be quantified to the extent.e
,

.'[ q .
' i of indicating "that a few hundreds of rem could cause acute illness or death and

''*
,

.

.
- S ," <f '. that a few tens of rem could increase the risk of cancer and genetic effects." It

,'

-

~ ' '
) 1. J 4 deemed this important because of the quantitative metaion of projected doses in

*

' '

j t. the EBS messages before IL The Board obviously was concerned that there be a''

,

source of information readily available to the public which would provide some,' . . .
-

.,

,! explanation of the doses given in the EBS messages. However, the Board refusedJ ., , - ..

(, '' , 7 to order"anything near the detail that Suffolk County's witnesses provide. . . ."w
,

S .c
.

' , -
~ LBP.8512,21 NRC at 769 70..

s

-- ?. . .

'

Intervenors could not question LILCO's compliance with this direction."' *

- . . -
-

i*} Because the EBS messages do provide for dose information, we believe that,~' . ' ,

compliance with this direction should provide the information that Intervenors !. ,
' '

believe is necessary.-
.

, s

,- Intervenors highlighted several inconsistencies in the EBS messages that,
,

would detract from their effectiveness and decrease the likelihood that LERO's
-, ,.

'

protective action recommendations would be followed. |,,
, .

\

"The Pubbe Irtrarmstaan Brochure was not evaluated in the Essem See TAP s7 32. 26 NRC at 491 n.ls.
- . . , .
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. . .,a; ~ .. . .n .. , |.- . . . .. , . -

. .. . - . . . .... .

. ., .
,

. .- . ,

. ~ ,

p.b:yaf m, .-.,

w 4.y.: q' N./g ,, C.c eg
b '# y EBS No. 2 stated that "(a) very minor release has occurred . . ." and then,*

@p7fi%g;(g?d,(b{yg['%g,$y;i
f, in the same message, stated that a release was "not imminent." LILCO admitted

I. gig 4G, .g;g'., f.; - ., .
'

that this could have been confusing and that it was not "trivial." LILCO EX-38
W j^ M.f. and EX 39 Testimony at 14 15; Tr. 3212 13,3365-66 (Mileti). Dr. Mileti argued,

M i g[ 4 k N 4 W dr'sM jK:;.-W[hM|S ,'t@@g:$:,g'b. T .N however, that in his opinion, the confusion arising from EBS No. 2 would have
ytn f ;.

,
.h, only made the public "more vigilant" and more likely to keep tuned to LILCO's j

M 7 ;;g.Q,'NN EBS system. LILCO EX 38 and EX 39 Testimony at 15: Tr. 3376-77 (Mileti).
c

.?'''t.g S YG' L.y, {.i M;.m
-

9. * M' .V;'.' :p o c'y Intervenors disagree. First, they note that the only basis Dr. Mileti gave for.

1 4., ,Q 3. - ; 6. . g, w* , cy ' | ' ' ...

h. . , this conclusion was his assertion that "carly on in an emergency like this, people.v ,

5 ap ' . , ,, ' u ,, ? , ex initially when they get emergency information try to seek out more information
. ., l C.* , , s. . . . . Tr. 3376 (Mileti). Intervenors believe that even if people were to seek to(. j ') .-;. y ' * ' ' "

'

| have their confusion removed, there is no reason to believe they would choose to*~ ; . . . , ., .. , , ,

'a ; g;f ; >1,-j t; Q . " , , . ,. place. Moreover, any subsequent "vigilance" to LILCO's EBS network during
.; .; ; ,' ,

,

. do so by continuing to listen to a source that generated the confusion in the first. , f. . . . .

,

4. f ' .; y ,' / i .u' '. l . l '
:j.g " :! - J 'f the Exercise would only have been rewarded by hearing the same message
.b;m / ' t ] , ' s . S.! broadcast every 15 minutes until EBS No. 3 was aired about 56 minutes later.

'

,
-

j. Q.. N q ; 1.' ' t j See Suffolk EX-38 and EX-39 Testimony, Attach.10.

' T ~ ,V
'''-}.

.

' ~' LILCO also conceded that there was a problem with EBS No. 7. He
f. dI

' j; message stated that the expected thyroid dose was 40% of the EPA evacuationp -(J -

y
if''

'

%. ' .j that "If you are outside the 10-mile emergency planning zone, there is no

' '"'

. 1 guidelines "at 10 miles downwind of Shoreham"; it went on to advise, however,:-

7 i[ .
'

' ~

reason to take action." EBS No. 7. LILCO acknowledged that this message

.

. , . ' s, . .

"

y contained conflicting information. Tr. 339192 (Mileti). Dr. Mileti said that'

&
,

.
.

'

.'
*

more exp!anation of why a 40% risk at the EPZ border required no action, wheni - a.

'~%y the entire EPZ was being advised to evacuate, could have resulted in "betterf.. ,
.-

,
,

' '

! understanding" on the part of people on the EPZ border. He also acknowledged .

,
. .

^,d that EBS No. 7 was inconsistent with LERO News Release No. 7, which stated1, , , '[ :. >.. ,
,

4- ' ;'; ,7 , . . ,. ; that people outside the EPZ need not take any action because the releasedo p , ,

7.5 w". . / i. radiation was not expected to reach beyond the 10 mile EPZ. LILCO EX 38. ,t i.>. m. .,. s -

. ~ .
' ...- a . .. . f. ; ! and EX-39 Testimony at 15; Tr. 3382-83,3889-90, 3393 (Mileti).. (:. . ,

%. ; x .. . , f. , , c,- . .; s EBS No. 2 was also recognized to be internally inconsistent and confusing. It
- *

| . g', N..: . :,C. , . . . ' C;' . * ) tells the public they need take no action beyond figuring out what zone
. ,, ,

"Q*
1

'
, . C. . | - ".' -4 ',"y
ps.. . :- ;, . y they reside in, but at the same time recommends sheltering milk producing,, i'

: animals. His information clearly raises a question whether, if animals need I.

. ' .

''
I

, ' , } .? ,y ' q". shelter for protection, humans are in some danger. Suffolk EX-38 and EX 39
, ,

. - |Q. - . ..
r Testimony at 206 207; see EBS No. 2; Tr. 3245 46,3256 59.o.e, .-, ... ,

; ? ,," ne Suffolk witnesses testified about additional problems with the Exercise |
.

,

/
p{|(*' ''e|fM EBS messages. See genera #y Suffolk EX 38 and EX 39 Testimony at 191- !.. .3

'. 222. Reir testimony was essentially uncontroverted. We find the following I-,
, ,.,

c; E. u?.".v.l.: 2;....' ,~.s2 ...i Problems to be significant.
., ,- ; ; , . 7. c A G.J

*-
First, some of those messages give dose projections while the LILCO news

-
s

. releases and Mr. McCaffrey in the news conferences spoke in terms of dose
'

,
.
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.- T*

L .'. es:
*

' , , .. .iv
? '

..; - .m.-

~ r. . . . ,n . y, . ~. . .,
.-

x .. , ., ;3, a
, .., , ,.

<
;

.-
- ,- ,n c. : -x . . w

' . ' . . . . ' . |, M,. .'-
- 3 .- -f, .- .

.i'?.m..M rate Pr0)'ections. See LILCO EX-38 and EX-39 Testimony, Attachs. E and P;, ,

~ , -.

.,"#.C% Tr.'3695, 3699 (McCaffrey). There is a difference between the two, and thatg fj, C ' ,/ N....,'q'cj.y*' 7. ;,>q.:p . M
]'? :':9 ' 'ff } J" 1

difference needs to be explained to the press.-

e Y.T. .r; 7 it .. ,Ki Second, the messages described the releases in terms such as "small,",

' [ .' . :] ' 5'- M N M "minor," "major," and "significant." Some quanti 6 cation of these terms needs
'r , - 7. .~ g . C '. * % ] to be provided, perhaps in the public information brochure, and they must be

>{ + y J,..g,I'' O|5 / $,,3 consistently applied. See Intervenon' Proposed Findings at 192.N'l
. f?;1;Q j . . : f./N ,' ? Third, the messages state the emergency classification that has been declared.- .

3 .' y;.rf ,, i ,. , * O ~ O and that it is one of four classifications. Some explanation needs to be given of.

. . . . 9. s [, , ny .f,j , . , . . , , . where the current classification stands in the hierarchy. Id. at 198.7,

t'',- y ;' i"~~.| . ; q J ,Q -| ,..'~ While there is much information that is well presented in the EBS messages,
.

.e, , . .+

"
- i./ ' . . , n.g; we agree with Intervenors that the above inconsistencies detract from the. ,

. ..

.g2
EJ. ?-[$'>

.c.|'C effectiveness of the EBS messages and are likely to confuse the public. We view l.,
,

#- p. 7 -ff c. 0 . this matter as an integral part of the fundamental flaw found under Contentions 1
, f,

- 'n - , J . '; . f.i ?, EX-38 and EX-39.
" f.d;.y- ) . p.- : 9 Y Contention EX-49C alleges that there is no basis to assume that only those.- s

~~ |. .p j" ,,3 pi ; 'C ' \ Y ,h;.4
<

fM persons expressly advised by LERO to report to the reception center for !
. y y'@., le $.7//y.[p '.] monitoring because of potential exposure during evacuation activities would

'

. rJ?, ".t T. ''.c %, o. M.. M.,'T.;. Q4 actually seek such monitoring. It alleges that, upon hearing that residents of so |'

.. 1 - cu.

'. e' . ~ ' ,, " '- |;. - Mp.;M&.;- many zones had potentially been exposed, and in light of the large voluntary i

. y..,4 ;h;3
, s ;1. 3 M/[@ evacuation likely to occur for the reasons set forth in Contention EX-44,.c

_j. pV .; substantially more people than the number expressly advised to report would be |
''

{.[i" ' '
! . , - J. likely to seek such monitoring. l

j i. ys ,5 *

,,

Intervenors maintain that considerably more people would seek monitoring j
'

. ,
.

' ' ' ).h C for many reasons. For example, the County's witnesses testified that large, s .'
'

'

,, . .

', ~ ' ' C c , .f numbers would be likely to discount the zone concept altogether; individuals'- -

,

fear of radiation, combined with a lack of understanding of its effects, would |
* a', .. :

, m
'

-
. ;',3 make them seek monitoring; some people might focus on only the parts of..

'
- < . the EBS messages stating that "the public" will be monitored for radioactive

~. . ,,

contamination, or that "they may have been exposed"; and people who were: s. .| ;,, :i, .

N .i
, , ,

not residents of the named zones might seek monitoring because they might not" ~ -

' -

.{.'! know which zones they had gone through, or traveled near, during their trips
, ,

g3;
' ' ' .y out of the EPZ. Suffolk EX 38 and EX 39 Testimony at 279 81.''

.
,

,

' j '1 We decline to decide this contention. The issue of the number of persons.,.

j whom LERO should be prepared to monitor is currently pending before the
,

,?.- OL-3 Board. Hence it would be inappropriate for us to consider this issue.
*

' l*

,.;- The October 3,1986 Prehearing Conference Order ruled on Contention EX-

..*3 22F as follows:
'

< . . ,
,

'lg

'!he substance of buis F witl be de4h with under Cmtentim EX48 or EX 39, and need na'

,

~. . - 1 be adrnitted here.-
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y .q . , , .n. . ?6. ;9-;. ;yt;
-

.

h.~'h,A$k,., ; g :. eM.b.h.h;-7nv.,.,1
e .

k, h'.7'j Id. at 14. Later in that same Order, Contention EX-44 was discussed at length. )

p [.y ..e f@r n,:,r;; p .. y $*,: s' ,-. . .py' t '. *
d, ," ",;h

'g} d { e t.j'.w
- ;mv ' n ,

f Y 'U. C . A.'> f De factual question raised by this contendon is whether or not an evacuation shadow |

.%,'Y h. I

Y' D [ 8
P uomenon will arise in an eva uadon as a result of an inability of 11LCO to provideh.'
clear nonconAicting informadon to the public. This contendon is therefore of a condngent |

6fT+M'',r[>. .kiq %..;' 3l ;.i;dd,S'*4%,j. ''4. . 4:j
,pp r ..W.e; ,

. d,
. 14- . y. .e..r. t h. c nature hs resoludon is dependent on the outcome of litigadon m the information contenoonsc -

.$g*i h_ sg:4-Q r..C:)| M ;7q msnbered EX.38 and EX.39. An acceptable basis for the cmtentim is traceable to our initial |

n . . . . ;..

> ?W.M**M. v.c,U :,;.t.1 ;f * y{.y*d
.

decision where the Board found:
.

4.| * ;

!;O ..~.f.yj:'y ;[ g ,m. b at Q f.,. g . N.j.n ; d. .H W *.Wt k.' U %fff The Board's nading on this contendon strongly depends on there being clear non.

j ' Q {,['-E G %g G , [.,
*''. Q Z ,Y.,|,'.':b,' lW.s , f ,, O conAicdng nodce and instrucdons to the.public at the Orne of an accident. If for any

G ,i].; e f f.. ; &. ' reason confused or conAicdng informadcn was disseminated at the dme of an accident
the Board accepts that a targe camss evacuadon on long Island could materialize. 21t.r . . .. + : - -| ; . ; s. , , . '. - '9f . p y . a,, :, p, .., . . '.. t NRC 644. 670 (1985).y:j g >. y - - 3

. 4 %'* ?,.: *: . .Q
. t4

,

':,. . ,n

' [,I ,q,.
,', f'Q.,,; . .; Other than a citadon to our initial decision, Intervenors provide ncahing more in theit |,4.. .

- : ,. y ...,

, , r/ U V ; i.'Q ~ , . ') discussion of Contendon EX.44 that would provide an acceptable basis for admission ofD, *

, , .

' M' c~ M 17 )',2,b .'; 4['" s? ' . ? j+....I.'.. matters that have been previously lidgated. We need not look again at consequences of
'

f 1 G w. . ,' ,M '.I
.' shadow evacuation because this was previously litigated and decided and because Intervenors,

'. [[ Y
'Gd have shown no basis for believing they could learn anythir.g new on this subject from an

. f M. [''5 *.~' y C E..' b;j:?. C *
.;. , ' .

. .

h
. . .

.' -i exercise that did not include a public evacuadon.
.{

,,s ,1*;;* . { .,-<3 : ..'g .
, y"

.. ',' . L y;;, L . , . We And no basis for asserdons of Intervenors that we must require 11LCO to test its'

C F ;- 1 preparedness for a large shadow evacuation or to plan for an .ad hoc expansion of the
' .' j ,

s
-

'';' M EPZ. . . . If Intervenors prevail on Contendon EX 38 nd EX.39 and the evidence is' 7' ' .. .' t , tj '

:

A y' . ~; ,\ . , .! suf6cient to conclude that a large shadow evacuation will occur, Intervenors will be free
'

-

, . to claim that this consututes a fundamentt) Asw in the plan because the evacuadon could
'

.i .' - . . , _
,

, a' ]?4 , % '. - not be controlled. We see no value in taking the matter funher than that. . . .
. .. < ,. -

.me.e... . . . s . e, i , ,.
; .

.,. '. ..

.' id. at 25 26.H.
..-. ;; - .' i 'f 'j In their proposed findings (at 448), Intervenors argue that the ruling quoted'

.-.
'

.
'

.[ - (*ff ' ' ' f: .. above is the law of the case and that, under it, they needed only to demonstrate'

.,e. . . c , ;, , ', - : a ,.,1 v;.
that LERO disseminated unclear, confusing, or inconsistent information "in

. ,g. .I.) N .','fj. [6.* U' ^ .I''.d order to prevail on their contention that the Exercise assumption of no voluntary |

'

o. ,'4 . . .* ' . .?
cvacuation was false, rendering the Exercise results invalid.",,y ,, ,m...s . +.

.

e, 'e,,.'. , . .

We agree with the Intervenors that the quoted ruling is the law of the case.
.

;
,. . . ~ . .

f. . ' : . .- x. .. , | ,' y ', However, we do not entirely agree with the remainder of their statement. We.
,

; 1. 'y' , p .c O . #.'.' ' 7 i ** (' 9 have found that confusing and conflicting information was promulgated during
,

. ,..,.'...I G $ , ' '' . .' ' .. .' the Exercise. That finding brings the PID's conclusion that an excess evacuation1
' '' ''*

,
. 4. f *(t .' ) could occur into play, in such an event, a controlled evacuation, which is.

. . ; ? ~b l. required by the Plan, probably could not be achieved." Thus, we conclude that
O, r. s.q ,., . .,..'''.. '._ o

'

. ,.L .
., ..

-*

. . ' . a fundamental flaw was demonstrated.'8..
. , . . ..s

;- p,- .. u . ...,.

. . . . .
s+ .i h ii,.'.*t,

. ', g;.' . o4 * ser our discusam of the requ tcenent eat a conuoted evacuauon be aduesed in connecuan wuh Ccrnenuon,'.,,m- 3 4
.

s .
.. - - w

L';.; J.C. .,. b . /'i 4.' d v'. '*d A.'J ' '.', q . .'..>,
EX-to at 110 32... .,

*

88 Ande fran se reqwremet est a c<maroned evscusum be adueved, we have concluded that so weaknesses
.<.e ,. . demonsua'.ad in es @ huuan mm deons'm a thw h n N's @@ w,

, . .

" *

;, . .t - . (Couiurd)
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'Ihe existence of this fundamental flaw does not justify the conclusion that the, , ;,

- 5;,ff;| .,,,/ . '. '' ; ,.j'iQ Exercise results are invalid. Indeed, the Prehearing Conference Order relied on
'

> 1;W .:f,''; .a'
. '..',7, M by Intervenors expressly held that there was no basis to require LILCO to test its

{'y:d+g(.p$
"

q p
y g f '} .@ a,, ; preparedness for a large shadow evacuation or to plan for an ad hoc expansion

pr . t..,e,.,. .,v - , . g -J.c'J of the EPZ. To the extent that these contentions argue that the Exercise results: .u.

j ..

:' < ' , , ,7 ~ a J.;yg must be thrown out because LERO's ability,to deal with a large shadow was -

j
, , _

.4 , , . .. .:. ni

, . ;'. / J,'' ~J,
*",8 not tested, they are denied...

. -g< f,.
-a

. 7 >

.,t'.

I, . .: In li t of the conclusions we have reached above, we find it unnecessary to, .,
.

,
. . -

,
S. /Jr. o {..

> < %, 'j ',,. A:

.e g consider the survey and focus group data offered by Intervenors in support of |
,

, , ,

' M/ ,. y these contentions.,,

. . . ' , ,s,- .

, . . ,

~
.. ,.

.t - c 4.,
,';

1;
- _ .. : .g.

1

c ,. c ' . a. . g. F. Training'. ,

fp. t ;;, e . .'
s. ,

, , .

>q c b." . . ' f;,',;j* 1. Overview
. - . , - ., .7,. - .,

,'.. ; ( . . 4 ' . .
. , , . 'y,f t ' %

'

Contention EX-50 consists of nine subparts (A I) which allege, based on>

~ 7.]? . ./..| .. ;. lj references to the FEMA Report and to other contentions, that the Exercise
'

,

' '' , J2.% ,
, W. '. f

D.'f;d M.^.g%,Z Nrevealed a fundamental flaw in the LILCO Plan in that LERO personnel
.

)
-

,,

are unable to carry out the Plan effectively or accurately because they have<,
, , . . , . .

5 - t. , % y ; 5; ,f ',@17 1., been inadequately trained. The Contention alleges that the bulk of LERO
. .. m.s.e . .p. M personnel had undergone training annually for 3 years prior to the February

.

, , , . ' g s m,r 7. ; (u...
,,

.

'

?? - |' N s, j
$ T

~,| ;q . Gr[ 13,1986 Exercise. It alleges, further, that the large number of training problemst

-[ 'j. [ '1. f revealed during the Exercise demonstrates LILCO's lack of compliance with 10,

' - ' .. p , C.F.R. I 50.47(b)(14) and (15).''
- -

' .
., h The Shoreham OL 3 Licensing Board found, in the PID, that "the LILCO

* ' '

.; .'

, _,' , b. (, ] Plan training program meets the regulatory standards," but went on to state that
'

~

'.] "[t]his conclusion is made subject to confirmation by a finding, to be made byc., ,

*

', ,i : s. 3; pj FEMA after a graded exercise, that the Plan can be satisfactorily implemented
'

.

'
-

, * ,7 , , . i with the training program submitted and that LILCO possesses an adequate j.d number of LERO workers." LBP-8512,21 NRC 644 (1985) 756. Thus, the i
. . 1

'[| issue of the adequacy of LILCO's training program was left open and subject to I
l''

' '

-
., , .

- _ ; . .4- test in the Exercise. FEMA identified a significant number of training problems~ ^
,

'! and inadequacies in its Report on the Exercise, and it did not make a finding {8f , g y"' that the Plan can be satisfactorily implemented with the training program in use
<

1,

G' at the time of the Exercise. Tr. 8296-98.
'

- ,;.

'
, .A

at
- - % :.,'

'. .' ;|-
,

-.

3 :

'$
. ,{.

.t cernurucate emergency mramauon ar.4 protecove acum recemaidaums to the pubbc. Moremer, thee
-

; =caknesses arswar to be a pan of a pervasas probian in IIRo's ccrnmurucauons genera"v.,

7j ''Corunums EX42 and EX45 and the ractual s':egnums m Corunums EX.23. EX 27. and EX.28 were
'

., ,
,N

cmsobdataf euh Ccruruon EX.50 and osu '.hererare be conswered here.
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.. / i '. ',0.S . ,, . .gy ? O i. ;.. Q .;
2. The Purpose of Training

.E.*Q yNy%p,5.%. y-?. W.. ,' 4. m.: - . . . . . m e, . Q; .:;
..

.

WG9:'s.MM #5.. . 99 Suffolk's witnesses, all of whom were either university professors or police

f[h
h'dd h,dg[h h h nhh '' . M experienced in police training, presented testimony on the purpose of training

'

' emergency workers. A successful emergency response organization must be
b''al,ky .

, 9.; @ ,"et " .,1. . . 4 ; v g comprised of individuals who work individually and together in an efficient and9-
- -s . < - .- -

.,$r .ogN Q, .7<'. .{ M ., 7 ,-> effective manner in confronting both the routine and nonroutine demands that1-
' -

i C .T.4%' f;' I' d ' . ,i ''l arise during a response to an emergency. Training is the process by which an-

fSI. 'J].'O ,
.

$h p & nl "y.' organization and its constituent members learn to work individually rod together,

afs '' , 'l ', |: g ' . b ..y ' ",- so dat the organization can perform in an integrated manner. Suffolk Exh. 95
,

at 25 26. Training for organizations responding to a nuclear emergency must4 ' "
.

< , n' E ' l ' ~ { go beyond the training required for some other organizations. Any organization
f 's '-.. :

, y ". J . P . - must train to perform routine tasks, and some tasks under the LILCO Plan,
*

z - ' , ,. 7 - y ,. - '
. $.'i such as driving a bus or reading a dosimeter, would fall into the routine

*
. , . .

' ,". .#.-. ~ . . s . .

.: " ' c , . | ; j ' 'j category. For an emergency, however, training must also prepare personnel to-

,

perform nonroutine, unexpected tasks. In fact, Suffolk's witnesses believe that it
M y~ . ,. , ( ' ,'. . d

'

.< y , : ~ . ' N'
,

~ % must become "routine" for LERO personnel to perform as necessary in dealing'~

. , n ,' . .
" * '

3 ,,..c;. ~

.,7-: ,'

5. 9 w th nonroutine events. Id. at 26-27; Tr. 6390-91.
.,

Training to achieve this goal is especially necessary for LERO, because its
~

'
.

'

;
.. ,' - '

,
., . , ,

l ~. personnel do not routinely perform the emergency functions to which they are- : *' .

, ,

! assigned under the LILCO Plan. It has been found that organizations whose"^
; ', s ,

I daily operations can be switched to the emergency at hand perform beuer1,& ' ; ,~
'

:, .

'< | than organizations that must change their predisaster functions to perform in a,.

' disaster. NUREG/CR-3524 (Suffolk Exh. 57) at A 2; Tr. 642125. Ibr example,KN -

. ,

', ,"-
' ," | if police are required to direct traffic during a nuclear emergency, they are

# '

~ applying skills that they routinely use in their work; it is reasonable to c<sume
, ,, , . , . . . ,

that they can do the same thing successfully in a nuclear emergency. LEROS
.., ,

_

TrafGc Guides, on the other hand, are not skilled at directing traffic, althoughi* '

. . . . .. . . . , .

it is assumed that they can do so during an emergency at Shoreham. The onlyT S.}, ., . , g ,' . ,. ; ' .. . . .
'

J.
'

. , y , G 'y way to give them such skill is through adequate training. Tr. 6539 40,6774-78.*

j.,' .- ,[.. '[f''- 9 '1 Effective emergency response training involves the use of several training
.7 s

'
<

'

techniques. The first can be called "basic training," which uses instruction and' *

*'',g',.,.
*

| . ,,,.

other role methods to teach people how to respond to predictable, repetitive
.'

'

., | .. ,-
-

. , .. ..

,2 events. The next training level involves "learning by doing" and includes training..' D -ry'* ' ,
< , , through drills and exercises, training gained through experience, and training' '

.,
,. ' '

gained by interacting with others and by responding to particular evems. Suffolk ).,. , ,

- * < - 'j Exh. 95 at 28 29. Learning by doing should focus on unusual events and |
'

.
'

-! teaching persons to perform tasks that require communication, coordination, |. , - ( . ,-
'

and cooperation. Communication should include information exchange among )
',

i'

.', ,,
' " '- ( personnel and dealing with the media. The final training hurdle is teaching j

, , 7

n.' .;; .. . ,' q Q Q.. . . ,
persons to deal with unanticipated and unrehearsed events, including teaching |
them how to use good, independent judgment. This type of training occurs in

'

' ~' - . <-'
.

-
.

#
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; M.:. q,/|/.(,( ;. . ;:y. .</~7 ; exercises or drills, where complex exceptions to the routine are simulated (as in
*

.- .

,

% f.rf 4:.; ;;p.% . . ,. . ' N,. '. . . free play messages) or occur naturally. Id. at 30-32.
--

. '. .

. . p, .

( \ . ,, G;e |r.: W':%;; y/M$
)

-

,| ' . , . '? . .)' .f.u .', -

LILCO's Training Programi 3.
.6,t... ..

e f :- *, , 1 '.,; * LILCO's training program for offsite emergency response personnel involves
- - - . ,

,' , ,Q. . ' ] classroom presentations, drills / tabletop sessions, and exercises. The classroom
/. ,. a.

, ,

. , ' ; Y .* Instruction provides basic training, utilizing video presentations, workbook- >

.' '.
_

. materials, and instructor discussions and demonstrations. It covers radiation
E ^'

\ ; d. .' protection and basic dosimetry for everyone, and then job-specific training for, -' -

ie' LEP.O personnel. Id. at 22 23; see also Plan at 5.13 through 5.15 and Figure
. *

,

m - * 3;. 5.1.1. LILCO employees annually participate in drills and tabletop sessions. The,'.."(', l. ' - purpose of drills / tabletop sessions may vary, depending on the level of training
,

'

,

- -

y, c cf ,. - ,f of the trainees or the difficulty of a given task. Early in LILCO's training, LILCO',,

cc ' observers critique trainees as they go through the drill / tabletop session, to correct.'

e'~ N, ./ JV
..

inappropriate performt.nce or to reinforce appropriate performance. Suffolkj .,

r' ' - m; p 3 7'- Exh. 95 at 23 24; see Plan at 3.1 2, 5.2 1 through 5.2-6. The final phase of
' -"

. '
"' ' '

%3/ % . ,'
LILCO's training program inv31ves specific preparation for a FEMA graded

~
,

, ,

'
; ?; W . ;. m ,' exercise, in which a full-scale dress rehearsal is conducted. During the 2 months-

,

''.i w* y . .c : prior to the February 13, 1986 Exercise, LILCO held at least three full scale-.,

% .', ; 7 dress rehearsals. Suffolk Exh. 95 at 25,37; Tr. 5477-84,8292., . ,,-

*
;.,

>;,... ..
. . . . - - <
"* ?'

.t. Standards for Emluation, e

.

'

The standards that should be used by the Board in evaluating LILCO's
-

training program were addressed by LILCO, the Intervenors, and by the NRC,

,
' "*

; Staff in its proposed findings. LILCO took the position that the Board should,

determine whether the alleged problems with training establish a systernic" ,
'

'

problem or pattern of defects with the LERO training program, rather than,
' ,

, ,
.' a group of isolated, independent problems. LILCO Testimony on Contention

EX 50 (LILCO EX 50 Testimony), ff. Tr. 4368, at 1213. LILCO argues that,

' .
1

', organizational performance is the standard by which its training program should,,

- ' ' ; be evaluated. Id. at 11. |s'' ' '

- l LILCO's witnesses acknowledged, however, that to draw conclusions about !

'

?>-
~

-

the ability of an organization to accomplish its tasks, functions and goals, it is I
, . .( ; , necessary to look at individual behavior. Tr. 4979 80; 4693 94 Moreover, they 1'

'
. also acknowledge that errors in the performance by individual 'nen bers of an or-- '

#

ganization can be the result of an inadequate training program. Tr. 4983. Indeed.
,

4

LILCO's witness Dr. Mileti, who was an author of NUREG/CR-3524 (which

_
, - .

^
deals with organizational effectiveness), stated that individual performance and

. .
_

9
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- ..: , W : d A ;.' " f- actions must be used to measure organizational behavior and effectiveness be-
/ *.WC' s~_',e.'Ql.%:. ..

c

y %. *%<? .; .
.

v;. , . , ', p .f e ,. *a . ** -.T' . . ,6
, ,.'* * - r.G. f, %,. d,%. . w~ : - m ~. c3use.y.

' >'' g: 4

,

.
, .9 'r . . .r,, . . ..:

,V,sa.:; , -ky ,{,p I,. , V /y? g.,,6.d The only real unit that exists are [ sic] individuals. I rnean pu can't reaUy observe an
-

-

-f**,"p.d g .;.O . D -.
g*

[LWW" f
** W h h. '$ h .[b. S

organization if you take the individuals out of it. There is nothing left.' '

m W
D;,.b '[$m @'.f Nh.%d || - Q. 6'*''M. The Intervenors took the position that the FEhfA Report identified a large

Tr. 4978 79.

,.4 ..;M 'd v'-f ,g,'d!.j'k;| |c.Q'l number of training inadequacies. Tr. 6542-43. They acknowledged that a much
'.W.

| ' ,J. O ;' Ja ,.,
.[ .|M,Nh.Y',9 ',,;;.'T5 ' ?.1., larger number of LERO workers were mobilized than were observed by FEhtA.

,

but of the small number observed, more had problems than they would have' 7. . 9 , " . M ,' 3;
~'# ,

't,/ . a. .,.O . ,' ff . expected. Tr. 6544-45. Considering the large amount of training provided for
.

'-
.

/,., .4-,f | r ' - [ ( #.[ the LERO workers prior to the Exercise, Suffolk's witnesses believe that the
m

', u , ,, 3 ,, large number of problems observed by FEh1A reflects the fact thr.t the training' ,y . -| . 3 program was inadequate. Suffolk Exh. 95 at 37 38. Intervenors also argue that
-

,',%., , u c 'q';, *
.- v

'N*' 3 . . .j the drills conducted since the February 13, 1986 Exercise have revealed that,'$ , h | ]. , - r

, ,) wM, g " ' '<>i - : ti. ^ the serious inadequacies that became apparent during the February 13 Exercise* .- . .

y. ; g . ; - . ,% ,-, - ' ' . continue to exist. Id. at 44-46...

w , . ,
- +

, FEhiA's witnesses testified that in those instances where participants demon-, .,
'' '

, ..g A .
, ,

strated inadequate actions, the effectiveness of the training program must be
; e '. a . r'

enhanced to assure that the LERO personnel will be able to carry out their--

S,. fp #. ',.

',, ~.7 -]' s ; , [ ,. assigned roles. FEhiA Exh. 5 at 73.~%

The Staff emphasized the necessity of looking to the provisions of the"

? S:;f '' , , 4' regulations that deal with training, principally 10 C.F.R. 5 50.47(b)(15), and^^ e.n 5, s 1
the criteria used by the NRC and FEh1A in evaluating compliance with that

,
, ;r, , - . s. - 9. '- -,, ,c. ,

. , -
* - standard, NUREG-0654, Rev.1. In addition, Appendix E to Part 50 establishes

;

_

required elements of training, notably those related to the participation in training

.

' ' ' ' ^4 *- g .

and drills and the testing of this implementation of procedures, equipment,
.,.,

-
..

* * *
-

communications, and notification through an exercise. Staff Proposed Finding., ,*

5 .- f. ,' ,
~

.: ., ..

, . . '. ; . . - 7, - 406 at 146-47. Staff also agreed with LILCO that to indicate a breakdown in
,

'. q " y '. ,| ,'j ,

.i, : the training program that would preclude the finding of reasonable assurance j
,

., , : (':... y ' - . a
.' that adequate protective measures could be taken in the event of a radiological i' ' * -

,33 N, . 5: . ,-
|

.

, .

emergency at SNPS, the training problems would have to be pervasive ors | 9 ; , , , . ' ; J. ' '
.

' . . : . .c y{ , i.; * systemic in nature. Staff Proposed Finding 414 at 150.''
' '

.

There is merit to some of the arguments from all the parties about thet. ''
a72 | ,,

'

- - i.

standards we should use to evaluate the success of LILCO's training program.'.:. i 3 . iThe position we are taking with respect to the standards by which LILCO's.' 6 ' J' - '. 4
"

s a

training program shall be judged is somewhere between the positions taken by.# I
[

' -
. e ,.

' ' the parties, and of course we agree with the Staff that we must consider the.'* ', .
.

,: regulations. We agree with LILCO that it is appropriate for us to look for a
.

' a |..
systemic problem or pattern of defects, and we believe this can be done only'. *

, , ' J',;'w,.. . , . ' . , . . . . . , , , ' by noting the performance of individuals. We agree with Suffolk that we must
.

.
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WNS. /Nh$~ 'Mf' analyze the results of the Exercise and additionally determine whether problems2

- W. r. . 9;.(%g:@.,;.f.x$. r'.h.jhhi.d'$ $ .fj found during the Exercise have recurred during post-Exercise drills. With these*"

' b; .;."::,a.Nmeq$
- y4.g 6% standards in mind, we turn now to testimony on the subcontentions.W yn? .

5." *15 . I h3 4,.k,F.(:_.;.4.Q.>4....:.;;ph;eg"'@:$~
.

f S yliW' M,Q .c..m..c&
Q*. S. Subcontention EX.50A

.
. . ..x. . ; f. ' .w

- ,1

- v

.

:,

t,

1,@ 2.;.;.J'.g @ p
Subcontention EX 50A alleges that the LILCO training program has not. ,e

;

y '- (f.# J, g .A adequately trained LERO personnel to respond properly to unanticipated and.

..,
' >? M ;% ;; ;Q:. $ unrchearsed situations. An unanticipated situation is one that is not expected to.

< |W'i J. |1.5 # .y A ' Q'N occur and which therefore takes orie by rurprise. Since it is unexpected, it is a,'
'

situation for which specific training is not given. An unrehearsed situation is an' v. . . . , 4

:~

{"'. .|
' * '

.y occurrence for which a response has not been practiced: it may or may not be
*

%

' ' ' r; ',M . - ~./' also unanticipated. Thus, during the Exercise the overturned fuel truck probably
'

,

[' . - [P . . |~
N. ,. y - presented both an unanticipated traffic impedimenL because presumably it was |

"

| .,
' * v;

: i.
'

unexpected, as well as an unrehearsed situation, because a response to an
.,,= W ~

.

'k.. overturned fuel truck had not been practiced prior to the Exercise. Suffolk I-

..z , , s. ,.

, N; ~ .t p .v. , , Exh. 95 at 55 56.M'9. ,2 * .

>$OI i 4

1 fQ. d[7.; ] LERO's response to the two evacuaticri impedimcat free play messages is
|

fy.N .' ,, $ .5 considered in detail by us under Contention EX 41, where we found that the
1 .' . . ,' M 4 .,

~ [ ~ ph ,(-@/.g *.o-(( . flaw, We also noted there that LERO personnel were not adequately trained in

,
- '

vertical communications chain called for by the Plan constituted a fundamental I,

. 4]g ,O, 3 9
*~

i
,

# ~ * ^ ,<" -
-

emergency decisionmaking and communication. FEMA, which found a Defi-
.'....; ' *

ciency in LERO's responae to the road impedimenu, recommended additional<- ,,

[ , "'J
a t. ]*' training, in the following words:.,

- .q .,

,'

"
Additional training is needed to ensure that the procedures, whether new or currers, are

- .c, . - 's*

'

properly implemented. Att coordinators at the EOC, and those who initiate messages, rnust
: . - -*

. , ..,

be trained to include all pertinent information on the t.ERO message forms and to analyze
<

s.
'*

.- _ g ,''a the equipment requiremenu to clear impediments.

*
, ., .w.,+ , ,

,

..'u , M $s ,. ; FEMA Exh. I at 39. FEMA identified a significant number of training problemst

, ' , , , ;, ' - Wg and inadequacies in the FEMA Report. 'IT. 8297.,
,

LILCO's witnesses testified that they considered just about everythirig that
-

,
y,..- ,. ,

,

a.', s. .,
'" Z, y :3 happened during the Exercise to have an element of surprise. They stated that

' "'
LERO players did not know the time events would be declared, the progression.a 9. , ^ es

* -
' "" -

'

~ -

of the accident, the free. play messages that would be injected, or the area to,
,

' .."
, be evacuated. LILCO EX 50 Testimony at 34. With regard to the responses to

.
-

7 ^

,, the impediment free-play messages, they argue that during an actual emergency
- ,- .

~ ~ ~
.. j' , there would be no delays in response, because the impediments would be visible

to LERO workers and others and hence reported promptly. They believe that
'

'

much of the delay in responding to them during the Exercise resulted from arti-' .'

; facts of the scenario that hindered detection or verification of the impediments.
'
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.
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i

>.v
.

cr... w, - : . ;t.
u. n;

:~.;.
, .

a 7_
, ; s .; .. .

. , .r. i

?;id.,. f :i Q U[3,'.s? @ e*| '-
$$MN;'7 OI'k.Yh|d<. .dbii,'-['%that any accidents during the evacuation would probably be minor and.would

Id. at 37. They also argue that their Traffic Engineer, Mr. Lieberman, believes.

I .

NIh:Q not block major roadways. Consequently their training focused on less severe
'Yv $Nih',%p.NI).^d'N.jW .M 'km accidents than were presented in the Exercise. Id. at 38. Finally, LILCO's wit-

..W.y$h@[..{ - % nesses argue that some of the examples of misinformation dispensed by LERO

e%.p. :q s id&' f.N . ,

A%
!. during the Exercise, which are cited in Contention EX-50A, are so isolated and .

U. e.,j. n .,,a
.-

y y.+ pi v:ti v trivial that they cannot be considered to demonstrate a flaw in the LERO training !i .Y u. 5 :
c

a . .{.
.-

.

h*fM[hY,ISY[w'.h'D. ;$$'07,
:y

!
.

.i b Q program. Id. at 40.
-

g f.;/;;M. 9 .Q.h i j Suffolk's witnesses, on the other hand, interpreted the delays in response to
'

$(?Q' $ , .; * [@T'Q*N@f':'a3 'r.: y
.

the impediments, the incomplete messages about them, the improper rerouting9'
.

schemes used, and the inadequate rocd clearing equipment dispatched to remove

qf p-: M T.
?,': , ;.. .

f,y,.j the impediments all to demonstrate inadequate training of LERO personnel. Rey~ ] y ;. ,

, , ,; V '.y.. y . believe that the response by LERO to the road impediments demonstrates that j' / .yf;.y ' ..e
/,y k |. . . g! T ^ , ' J '/ '' .7 LILCO's training program has been ineffective in training personnel to respond 1

*j ' . 9' d to unanticipated and unrehearsed situations. Suffolk Exh. 95 at 61-65. They listed I

,!),F 4,.E.{.O k < Q :J
. A !7 . N's '

:%
a number of actions that they said were not carried out but would have been had

'

f.*-. M.y:'.p y,-|,'.;; v. . the training been effective: followup to ensure that instructions were being< ,
,.

d. . < .. -
-

,, i

,[., ,; q: /; y y.f
r*, , ,w .

!. . . /f.}g carried out: redundant communications along parallel channels to ensure that i.-
..

.q
- .

z,

communications got through; getting people to the scene to verify the logic of I; - -, ;. y ac . . -

'

. d 7:N ' ']j rerouting schemes; and verification that proper equipment had been sent. Id. at I
..

..A[.:.~,J,.SS g .Q.|Q .y.( * .i{ 65-66. Finally, Suffolk's witnesses testified that as experienced trainers they )
'

+ 1. ; pga q|: k .- N had learned that when mistakes are made they usually reflect how well the 1

~ f. ' Y|Q, R.,>,fs ''y ,, ',; s 4. 1 individuals who made the mistakes were trained. They recognize that different
.., . d; people possess differing levels of competence, so that it cannot be assumed. . . :.

y ; 'dk .,' g ,/J.><. y .:'[ Q j ;#",- 7, automatically that an entire training program is inadequate because of a few l

, -| r :. t 4 ,. I:

+ . - - i .! mistakes by a few individuals. Honver, because so may basic mistakes were I
, ,

.,

I. ....,w . .

made by so many different people during the Exercise, the witnesses believe thatac.;' CJ 'o - . .,
. ,, .

the most reasonable conclusion is that the training program was flawed. Id. at
";, b .: -' . , . , . .

' ..:
*

'." . . |i, 9;-i .3,;; y 3. , q. m
.,

sg,
,

.,.v. . -

.
. . . ,

, '. .y ', g, ' #: 71 3 ;. ' $ T' . In addition to Snding a Deficiency in LERO's response to the impediment' '

.
. . .

C. , . c @.' ,y " . . ' , free play messages, FEMA also found an Area Requiring Corrective Actiont*
, . . .

g .:#|,. f X'"|* .'-] ' f /"r' (ARCA) in connection with the response to the impediments. The ARCA j. ,
,

,.s ? 4 ; '. resulted from the delayed dispatch from Port Jefferson of the Route Spotter -

? .O Q ' # ~ . , ,, , .
,

j, " i : ..A 3 1. . assigned to verify the fuel truck impemmenL FEMA recommended additionalJ''

' , ' - ',; 7, ' . - training in response to this ARCA just as it did in response to the Deficiency,
'e M ? f,, , .,, ,

'. ,.' V ;-I~ f * , Q; y- ' in Ge following words:
'

,

'. - . ., e :., _ . ,
,u. . . . . .

.

*- ( Personnel need to be trained in the development of shernadve approaches when delap are'

't . - % .f , , , , , , ,.

reasonably andeipated in the field verincanon of impedanents to evacuauon. Develctment of'

,' ... .
-

' "' * '-
.

*

shernadves shculd include consultadon between, at a minimum, the Evacuadon Coordinator ,

'.i , . <' .'1as
|

,

' Ng J. and the Evacuaticn Route Coordinator.'. 'i.,

>'s't.'.;, .' | , .| ._' , - |;;.: * '. - 1.1,

;-
.
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:.nu. , .g . .
,

, -
,

.

> m a, .*c.a. .. , ... , , ,. . .c.-

y _

.=' :; 3,, - ~~;n;.'h .% q -
'

,;e y M.',,f p. . .,p,
,7
,.s,.

. e:a.. m. - ...;. ,..

v.g. p i W:4 4 9 4 g ..f i , .] FEMA Exh. I at 41. FEMA found the impediment response as evidence that at

W .d;cf M i f f /. $ h . k %( 4 .pthe time of the Exercise LILCO's training program was inadequate. Tr. 8298.

;$%J.S,,;.;ff.Q|f hi) on LERO's response to the road impediments during the Exercise supports

.P:n /~.4 ;t Finally, the NRC Staff, in its proposed fmdings, concluded that the evidence
h $.hh.h-I'M

p.4,$/-r;.y.5i@j.[.,g[h.g.,y
' ).T i'i [' M p ":L'.'d !.Q the allegation in EX-50A that LERO personnel are not sufficiently trained to

z4%.,& dhj N M,4 effectively deal with unanticipated events that have the potential to disrupt the,

taking of protective actions. Staff Proposed Finding 429 at 160.
,' y k.h 9 j.pyy. .;.-n:-?.? Conclusion on Subcontention EX.50A. We conclude that the training of

,

_,

a? .: Q ~' , y . " N . W C 'N LERO personnel in responding to unanticipated and unrehearsed events, in com.
<'

y,7, . . . g ; .e ,, '!;j', municating information about such events, in analyzing the kind of equipment
.b I, ' i needed to respond to serious roadway accidents, and in the development of al-, , <

[h 1 ; . | . ' ', ~ "

' ''
' .: ' . ' ternative actions when actions called for by the Plan do not or will not work

'
. . ,

[. effectively, has been inadequate. We have already found that the communication
'

,
.

' . . " . . -'','.s, .g '. problem constitutes a fundamental flaw in the Plan; this flaw resulted in part
~'

>
-

,

.7.~..''
,w ;.

'''
' - i from the long chain of communication and in part from inadequate training. We.,

,

f ''

f'(. .. v. 'M ,' . -~
4 believe that LILCO must significantly expand and improve its training program, , .

in communications before there can be reasonable assurance that adequate pro-'

J r,
.

.

' " . . .,. | - ''
tective measures can and will be taken in the event of a Shoreham emergency. u

'

, ,

'

(see Conclusiori on Subcontention EX 50C).
>

.

:i. <, , . . . ,

. .

I*
' '

6. Subcontention EX SOB3,. .
-,.

."' '

'

' ' ~
Subcontention EX 50B alleges that the Exercise demonstrated that LlLCO'ss

I;
.

' . training program has been ineffective in teaching LERO personnel to follo.v and.

implement the LILCO Plan and procedures, and in imparting basic knowledge
,, t.,

and information essential to implementing the procedures. As a basis for,
, ,

,

. :. s - < C these allegations, the contention cites several other contentions and the FEMAa

' . ''t.' '. s, Report. Suffolk Exh. 95 at 99.. . - i
,.

''

. Suffolk's witnesses testified that an ability to follow and understand the. r

,~ Q j.; Plan and procedures is "absolutely critical" if LERO personnel are to be able

. . . _ ., * ''
- ., c y ,'<.

} to then improvise in response to unanticipated and unrehearsed situations. If
'

.; # -

,

, , ,1 routine tasks cannot be done by rote, then performing them will take all the,.
,'", * ,' time and intellectual energy that LERO personnel have, leaving none to deal

* '
,

f.''
. , , . . g with nonroutine problems of a real emergency. /d. at 101-02; Tr. 6400 01. The- .

5 ' ' '''

. ] witnesses listed the following examples from the Exercise that they believe
'

demonstrate the ineffectiveness of the training program to teach LERO personnel
3-;; ,<

,
,,

'' ,

the basic knowledge needed to follow and implement the Plan and procedures:- < ,
,,- ,. ,

.
.

] ne dtfficuhies experienced by LJLCO*: Bus Dnwrs in locaung residences and going to
.

,

, t wrong locanons (e t.. FEMA Report at av, tvi,65 and Mk

;
Erroneous annwncernents d perunent informatxn by perscnnel (e g.. FEMA Repon at 33,,

~ ', ,
' K. 68 and 69);

1
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. i s .',. . :
,, , / ,, .[f,2 wi,.| 1 )yj

/i.*(1,Q'rf 8h 9;y?A,d.m;J. '' , . : ?O'7,Q'p..I,N.?Mr. Brill, the BNL sciendst assisting 111f0 at the ENC, provided answers inconsistent with

'
.

.Wm s e ,v ., -;s . 6i'y
.

,

p:?,;,4. J . ,,'.? A.y y;s 3 ,-= 7,p:. G,4 .qQ;- - i~ $
the EBS Messages (Videotapes of Press Brie 6ngs held at ENC duririg the Exercise);.f q ,

,.*. ~%

' hhawDa
s. ,- . ,

Inadequate use and readings of dosimetry equipment and fauure to know escess exposure

Q.bh.h* d,yh 'd :':*,ky$IS'hk.!
.

*p / .'O levels, excess exposure authorizadon procedure, KI ingesdon procedures (e4., FEMA Report
*TI? Q;5c%cI.q .

ra. .d;@s'*.y'

# .-Q.' .Iji.%' ,iWM ,,9' * cy,v,' ,;(;,%' $,.
at 59,68 70,76 and 77);W

51.. . a a sc c, ,.

"a .$.*2.t M Excessive route alerdng times (e s., FEMA Report at riv, sv, and xvii); i[. *d **..
i

d.,;i [f.*tjJ6'.'t.e.e.j(?[b',m is W
,g ,y,;-p ".'., .-.

d . ;-- ? , , ? |' '; ,7 ' Delayed dispatching of personnel (e g., FEMA Report at svi, xviii 37,41,57 58,62,66-67,
sp'* N -)Id'2[ @ 1'

M*- -

-/ " .. . - .%' , i., ..2 ,o.y- r ~ q, u
,3 :

74 75);
,

. . -

. W . :{c* S,.. . Use of wrong security procedures (e s., FEMA Report at xv,61 and 63);g - ', f,,
'

, f .r2 > . ,, ,~ ,.,,c ,

. 4 : ?; .,. 7[ ~ ; f;;7 * 7 -,'t ','f e , i ; N.P 7 j a'* ~

Incorrecdy comptedng message forms (e s., FEMA Report at avii,42,7173);
'

d
g*

;. . . . r;. .. :. >.:
, ';'-.J;C

. '' y. Excessive time in monitoring personnel (e.g., FEMA Report at xvii,8o.81);"
.

~ g4,,

'my ~ r,; ' y , . . ' , .*
..:.

, . ./ * 3.. . N. ', ' [., ; ( . , . . ., . . '.P- 1
Confusion in contacdng the FAA (e.g., FEMA Repert at 29,39);'

..4 ,v. . . ,$... .
, s ,

-|.,5. %,; g* t.,s',.',.. '. . ' , . , c O + 1 -
Pertinent informadon not included m message forms (e.g., FEMA Report 30,37,39,65);

_

c:,.*- .
. " .. .' ' .

, ,
* s * ...** * . ,s

, - J o ; ,,i. . f,8 G: '? v%, F ' U. ", s. Undmely internal cmtmunications of informadon (e s., FEMA Report at 36 37, 39);
.. ; w : . --

; U,.S'.;? , N F30ures to provide press information in timely manner (e s., FEMA Report at 52 53);
~e .

+ ,; y,, j.;'; | '.$ t.* 4 T . J
*

,* . ' ' * ,* _, - x . . ,c .,~,r.*' '
,,

.p'.! Extranecus informadon included in EBS messages (e s., FEMA Report at 53);'

Njr eg.:.c,s.1 ,~
, , , -

c 2.~,

. Q" M.. v
-

('[U , D .4",d h, ,' ,j
. , . , ,

. Disseminadcm of outdated informadon by rumor control personnel (e g., FEMA Report atE
j 53);' , ' .

, =-,- ,. ' fp % c. .,
,,

s..f' {a

; ft'.'S ,;D'7,,y ,jM, ek,s ' .S. .
Traf6c Guides not knowing locadm of recepdon center or where public ni to be directed

,- v; . . . ,,

-

for monitoring and decmtaminadon (e.g., FEMA Report at 64);
. . )..' y ,3 3 ; " ' i e cc ( $ , .

.c-.,,.
.

%., . <*-

Personnel na reporting to assigned location or where direaed to go (e s., FEMA Report at', ,, )
'" ' *

. =,. ,,

C '. . ,. .
. ,

.

- , , , - 64-65);. " ,
: . e. ,

[ .. . .. , , < .
< s.; 3 ,f ,? ' ,a'

. - .
...?>, . ?. . , . , , ; .I Failures to updme stmus boards (e s., FEMA Report at 72,73);* - **+

,

. +. , . . . a.

|,.,.,'*' ;y,f,-/ , j j[..'7 7Js -
. ,s

Personnel directed to wrong places by their superiors (e s., FEMA Report at 65,67).
.. , ,'c- - 'c . .s ,

,

,.,$,v...,,..- -f.p
.

.i.a'.', W..
' /d. at 102-04,

> -f ..
.

. o;.
%.- <i . .>.,i>* p , . .s

-
. m, -

.

. . a. .,.:7 .

.: :
...

.c' 9 s-, y,,;- v|.c , ' ';, s . '' 7 .. .- In addition, Suffolk's witnesses cited a number of instances during LERO's*

' ''..'z f,J..g ,1,' ;,. ,~ ,3 responses to the impediments that, they believe, represent failures to follow or. . . - ,

,, g 1 ,[ t ' c. g. c ;,. ; *y implement the Plan and procedures, For example, the Evacuation Coordinator is*
, ,

V.,','..)i,M .o y,*T [ f . , supposed to direct LERO's actions in the areas of traffic control, transportation,

- , V, , s' q . .v..,i ,'i and evacuation. During the Exercise, however, he was never informed by LERO-

C , ? " s * [ ' '. ;' J' ,. personnel about the impediments, even though such communication is required
'

,,

,' by OPIP 3.6.3, Id. at 105: see FEMA Report at 36. This and other allegedly' ' > i ,of e, * '" ; .. , ,
.

-

,- f .
i similar failures to follow the Plan or implement its procedures led to substantial 1

'*

c' ' ', J .' delays by LILCO in responding to the impediments, Suffolk Exh. 95 at 105,*
;3,

~J3 / Moreover, LERO personnel in the EOC failed to include on LERO message !( . ,. * , :,, , . - .

f.. ,

* ? ' . ,. + ,1. .*is'f' . . / .' * f f .',$.
~ '

forms essential information communicated to them in the free. play impediment
,

,

messages, nor did they otherwise communicate such critical information to'

,

0
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' %*t .m- = '. :. ,

j f- L'g.W .,Q'#/:';,';f. 3
hr!'E.]

' v-
.

.
% z. _ ! a .e

, .L ' .~ , . .

y LERO personnel expected to respond to the impediments, as required by OPIP;

. N hp ? M :,0. M 9'M'.4/NN 'i 3.6.3 and 4.1.2. R)r example, the Evacuation Route Coordinator's message toY4 ,

..f., T w ,
[E.MR$p$%M;9sh @Fij

the Evacuation Support Communicator for Route Spotter / Road Crews about the
I. gravel truck impediment failed to mention that three cars as well as the truck

k[(1.kh5' were involved. Similarly, the message to the Communicator about the fuel truck. .

4/7 . hj.N? h(." | :M.W.'. {; W.' ['C'f.j" ' . ; Qd, impediment failed to mention that fuel was leaking from the truck, that there
A,y was danger of a fire, and that both shoulders of the road were blocked. LILCO's':@

Y M;$.M.?cd Wq Plan requires that such essential information be communicated. Suffolk Exh. 95
"

Q 9/3- 9;'C "/ . at 105-07; see FEh!A Report at 30,37,39..- -

. 1 .,|? .' C 5 ,.f.',. ' D r.] Another example of LILCO's failure to teach personnel to follow the Plan
Q. ' - 1 ;, ; . ' and procedures, according to Suffolk's witnesses, was the failure of LERO, . .

'

,, . A y 7 j' , personnel to use LERO message forms to communicate essential information
.

v - & -F' y correctly or to use LERO message forms at all. FEMA noted this problem during
'

- , g,.
' . D i i the Exercise, and listed it as an ARFL FEhfA Exh. I at 30, 42, 71 72. FEhf A

' '

'
. ,-.

s. c. ,

recommended additional training that stresses the mandatory use of standard<- . . . . ;.

v - c.' ' ''. i message forms and the importance of legibility. Id. at 42, 39. This problem,,,c. ,

'1 ..y -y, } recurred during the June 6,1986 drill and also during the September 10,1986
- -

~

drill, when messages often were written on scraps of paper. Suffolk Exh. 96,, .;,
,

' "',' j Atti.ch. 7 at 3; Attach. 8 ct 3. During the September drills, messages written on,

' 4 i,' '
''-

paper were often later transcribed to LERO message forms, which caused delays. '
,

'

-

in delivering the messages and caused transcription errors. Id. Some messages

. ' . .
,''

| were not written at all, but were delivered verbally to the communicator for ;
n

' '

transmittal. Id. at 11. Again during the December 2,1986 drill an estimated '< ;
'

. ', ; 20% of the message writers used scraps of paper rather than the standard LERO
'

'

message forms. Suffolk Exh. 96, Attach. 9 at 3. Intervenors argue that the fact.,
-' .i that this problem occurred not only during the Exercise but also during most of,

j the subsequent drills supports the conclusion that the LILCO training program is|. .
,,

"i incapable of teaching LERO personnel the LILCO Plan and procedures. Suffolk
, ' ' 3,

'

County, State of New York, and Town of Southampton Proposed Findings of
-., .

' ' '
- e{j;

, . 9, ,g Fact and Conclusions of Law on the February 13, 1986 Shoreham Exercisc
- -

'' - -
,

*~

(Intervenors' Proposed Findings), Vol. II, at $64. Suffolk's witnesses attributed,. ..

;
,

this continuing problem in performance to an underlying major problem in,:
'' ,

'S 'i-

e LILCO's training methodology. Tr. 6506.-

,, ,

,''

;,., j As an example of the failure of the LILCO training program to impart the, ,
,

;.,i basic knowledge necessary for Plan implementation was the fact that only onc,

'' x .

-] Traffic Guide out of fourteen from the Patchogue Stsging Area interviewed by:

'j FEhfA knew the location of the Nassau Coliseum Reception Center, and one- ;, . .

1 M
,- 1 Traffic Guide believed that the public was to be directed to LILCO's Emergency'

( Worker Decontamination Facility (EWDF). Suffolk Exh. 95 at 117; see FEhf A |

*

'
'' ; Exh. I at 64. FEh!A found this to be an ARCA and recommended improved |

! training as the appropriate corrective action. Id. at 67. Suffolk's witnesses argue
*c that this lack of basic knowledge on the part of Traffic Guides indicates that

182

.

.

a 3
. . . . g

*
,

,

b -

t %



C'Q'" ,.d _ , .yC_ ~ |D ' ; ' "' '

g. ,. ,

--j- ,_--r - en .. '. ,

, ,

- y a '{ ,' , ,K T;; 4 . ; ' T J ::- w .&f* % wv::n.r: . . s ::
,

% --
.

,

.! . i. |-' n , ; .s . 4 . .

e
i - * .

, v.. . . .

, ;- ,.
,. s' - ' , ,

- , , ,3m. ,- , c,
,

y'
,

, . ..,, ,e r
,

:",. . . . , , .''.c.

-
.

.,

: a::
,

,
n

. ,
.

w.. -
,

. . .-. s.a .,. - -> . . - - - -- '
\-

.
.
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. v' . .i
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.
.~ . .: - >;' . s .
..,'1[ 'd .
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' . 3 ( '. r , ; . /. . - ., .3-

Nr!!(h,y,3...$-yq; h$ y.
,'

3 . . , .
* ,. C g. , '' * + ' v; } .g'. 2- ;

hhly 'h,.h the LILCO training program has failed to impart the basic knowledge to LERO.

b h$ Personnel that they need to implement the LILCO Plan. Suffolk Enh. 95 at 118.

'l3 ~ d. N.: d 'i
.jpy.r;gru e-

'Ihe NRC Staff agired : hat this lxk of knowledge was "clear evidence of a

I;h,p,p.%[.9 g'G;Q. ,,c[fM[AI,h. -M.JN.
.a

,4 4 @- 9 failure to proside adequate training." Staff Proposed Finding 467 at 175. 1

' 7mp.

W. m.
[MNwe g. p s .j%

. drills held since the February 1986 Exercise reinforces the conclusion that
i. Suffolk's witnesses allege that the performance of LERO personnel during

'
-

c,s 7 7 , . ,

'.i.c Q'; W..?;;Jy[a-~o.: '/y,
.

r. w a.
. *d f[. - LILCO's training program has been unsuccessful in teaching personnel to3 t, 2 8,3. . .j :c ~

w.
, ,

.

& ?.X.O ''. . V follow the LILCO Plan and implement its procedures. Suffolk Exh. 95 at
,. 'i .'' h,. [' .f_.. ,W .

..i , , / .[ d 'E..V
.J ' . ?.'3, y 118. For example, during the Exercise some personnel failed to demonstrateWi.

.

.

i' ''

3
, . ~[ an understanding of procedures regarding allowable exposure levels, a problemy.' . < .- . .W '3." 4

.

' y. l.
, ~; * f|ym. s. ..'f. J., c . .. /

'

that basic training should be able to correct easily. /d.| see FEMA Report at.
.

M; 68,76. During the June 6 and again during the September 10 drills, a number.. T |. ,y a ffy .;. . . .* .' "!. . . . . '' of Traffic Guides were still unclear as to the maximum allowable doses and the-
, , . . -

, ny J.; ' 'rc. ' M procedures governing the use of Kl. Suffolk Exh. 95 at 119; Suffolk Exh. 96,.y. j.,.

['. G@.~ '.". i n%*/ *.i $ ,y 4,? . f. !;'.# ' .~ 6 dGuides were unclear as to the maximum allowable doses. Suffolk Exh. 95 at
-[ * Q b%' Attach 7 at 6; Attach. 8 at 4 5,6. Yet again, during the October i drill, Traffico > ; 'm 4

'

.

,

N g'-J .;. % .* $ .1.', @ ff 4 .' j $ 120; Suffolk Exh. 96 Attach. 8 at 11. Suffolk's witnesses argue that learning thef, y; v
,;

-

maximum allowable doses is a relatively easy task that is relevant to the workers'.

. , . . ..w . .y. .,..,..,s'- -

own health and safety, end if these procedures have not been learned, otherc;,
. g f: , .(4 . :(. e y1 material not as crucial to personal safety surely has not been learned. Suffolk

' .Js. .- ..

.
,.

;v ,J ' N . ' ,f , ' :C9 Exh. 95 at 120... .n. ~ .

There were numerous other problems during drills that Suffolk's witnesses I
1;.

..,; J ',;',, W ' 321, '' d ,. j. , o r.-. . W , believe reflect inadequate training. During the September 10 drill there was poor
1 ?Q'. '1c . -

^

.,O' i'

,, ,(. O ' b coordination between the Director of Local Response snd Coordinator of Public
.

,

.'a.. , d Information over the coordination of siren activation and the broadcast of EBS. . '. . e. ? P.; *

.

, ' , ~ . | .j. .; '| messages (Id. at 121); the Radiation Health Coordinator ordered the ingestion4p .Ag.j ! " i ., : Y . ', ?
eyp#. . 4 u.,P ,.y ;g / of KI without performing the required calculations needed to justify this action,

W N ,'' y % ' b .
*

(;d.); the personnel who reported to establish the EWDF were unfamiliar with,. ,;' y. e" - @. ' . their jobs, failed to use a checklist as required by the Plan, and took no action
, O, until prompted by the Controller (/d at 12122); personnel at the staging areasi . |3 - ';'q ,:

i ,.! p j .j '.,r,g. y } 3i
'

.
. . ,

, ; f. 4 were tmfamiliar with their duties and had to be prompted and trained during the.

e' -
. .. . k. : ' .c .-*

'

f. . *,,<f , t . drill by the Controllers (Id. at 122 23).

'.( M , , Y , [i'' I ,|, f(.j.. U Drills conducted on December 2 and 10 involved Shift 1, which had lastf - I,

-

'i|. ,.c n yf E'S
;Ji Participated in the February 13 Exercise (Suffolk Exh. 96, AUach. 9 at 1); the ;~ s* 4 sy

-

December 2 drill was intended to allow the participants to use the first drill. . . ',,'

s.- .- O- a,* ;; as a learning process to become familiar with the latest pmcedures, and the
''

'

.

, $ ' U q,.y ... .f$ December 10 drill was intended to reinforce the knowledge gained the preceding
**-

t
.

'* '

week (id.); in both drills, as was the case during the February 13 Exercise, some
*< - -

7 .
i #,?

,
.j ,

4
_

q Traffic Guides did not amve at thek posts until more than an hour after the
*

,,

C.. ' .../ . f $. ', EBS broadcast recommending evacuation (Suffolk Exh. 95 at 123 n.54; Suffolk
,'

.-

. .. f 4 ,|g'.. . $ t , ' [; Exh. 96, Attach. 9 at 19 21,24,27 28; Suffolk Exh. 95 at 124, Attach. 9 at 32,
|'

35, 39-40); once again, as was the case in the February 13 Exercise, pertinent |
.
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.

- - , , ~ _ |: 2. ,. - * - g . ,.
* * * ...s. a.r% .n ,.e

y,.,.'.. %*L 1
-

. , * ' .
l

.Q,Y . .;;' .'' ,5,fV'.
*

, ,.. 1,1. , * . '; ''
. .

Ys T;./ 4 , m.i f: . ' ' * j, '.': ." (
. . r.p w - .v.. a. ._

* ~ h *?
*

7.%. + : . j!j:*;~V d '* , } ,n_ f." r f ' j .1 :s .$ k.Uf .|Q**?ig.Viinformation concerning a simulated impediment on the Long Island Expressway j

* i',f, ... ,,

..(7,;;,;" ' . *- Q j ?g |
u

. i-;. -'

t" U.'[f[$. U *
.J <s.

P ,;0
Q:,4.N@p.vi'QN 5M was not properly communicated during the December 10 drill, resulting in

NEN'MkM|' hd '

confusion and delays in responding to the impediment (Suffolk Exh. 95 at 124; 1

4 ,Gd.h t'!M'4ph.;k.M.'/. aim
i

d Suffolk Exh. %, Attach. 9 at 4). I

M~si:# .g5M.%&cgif.M'd3;MQhik. '$h.$
|.M Suffolk's wimesses conclude that the many mistakes made and many exam-

Y.
. pies that exist of failures by LERO personnel tc follow and implement the Plan

demonstrate that the problems revealed during 'he Exercise are the rule and not I

7:, hd:bh hh.'hd. .$
f the exception. 'Ihe drills demonstrated that despite the training, LERO person- |. ,'NM.V 'kI.N.$dM.[y.p."j".i_ p. y . g ,'., p'. t.... [s ,

. nel still have not been successfully trained to cany out the functions tney are
m,.. . . . -

.

. . , .

M''. 11QC *ii assigned under the LILCO Plan. Consequently, they believe that LERO person-'

;.

. . 7/$ y,; nel would be unable to implement the actions called for by the Plan to protect |

* )f ?, ... , - Z. M.. " . C- the public health and safety in the event of an emergency at the SNP. Suffolk

*
4 .-

''

6 7 .

* <a y e | Exh. 96 at 125.g ,,' c,

,

7 ' "'. i LILCO's witnesses testified that in view of the fact that over 1000 LERO. . . -

.-
,

* . .
'y. . g C.

,

personnel participated in the Exercise over an ll hour period the incidents ,

. . [j . O.,

~

F ,;j cited by the Intervenors are sporadic and not representa6ve of a pervasivei ;~ ' M~ ,.
,

.j failure in training. In addition, they state that many of the instances cited are"?, ,- *; , '

S either not relevant to the training issue or are without merit because they are

'
;

"bc
' , , "'

,t y o.

' .if factually baseless. LILCO EX 50 Testimony at 41 Tr. 5523 25. With respect
'

- -
. ,

to the other contentions listed in Subcontention EX 50B as providing bases, l
*

'
4* . .

" . J LILCO's witnesses state that of the contentions cited, Contentions EX 36, EX-
,

- d- '

> .

38, EX 39, EX-45, and EX-49 contain allegations that have nothing to do with |s, <. - ,
.,,

training. LILCO EX 50 Testimony at 41. Contention EX-49 alleges that the ''

. .
,

.

radiological monitoring procedure frequently took longer than the prescribed'

.- .

; 's - 90 seconds, which indicates that the trainin;; program did not effectively f
,

*'
.,

'
i

' , s

1 train the monitoring personnel to follow procedures. LILCO's witnesses state, .. .

J ^ ,' however, that monitoring occasionally, not frequently, took longer than 90*'

s s . ,

.~ E w wi ..' f- seconds, and this occurred when FEMA evaluators were being monitoied. Id. at

g [. . , -(,f.it.. .M 7 " - 42. Apparently it was true that the only times when monitoring was observed3"
,

4. * ' ., ' . 3 t . . /. . .f" to take more than about 90 seconds was when FEMA evaluators were being i-
.

'; .O monitored. Tr. 7982-85. Nevertheless, F3MA found that taking 4 to 5 minutes to* '% r
,., ,

. s .s . ' , . " ' , monitor some individuals was an ARCA. FEMA ExL 1 at 81; Tr. 7985. Finally., , ' <> '
, , ,,

.. X. F
' ' ' ' LILCO's witnesses maintain that, of the contentions ched in Subcontention EX. l

.
1

.
,

.-,,.,,,(],
.s 'n %. 50B, Contentions EX 37D, EX 38N, and EX 45E and PSA ARCA 3 raise issues''

. ,.

~'C <
'

'.|; that are insignificant or minor. As an example they cite PSA ARCA-3, which
'

,

' . ; W. J states that LERO personnd used second floor telephones at the staging area.*

, , , ,
' '

contrary to OPIP 4.7.1, LILCO claims that this incident was a practical solution
'

-% ,;. - .,

to the need for telephones even though it meant LERO personnel did not follow,. - -

' i s " procedures to the letter. LILCO EX 50 Testimony at 43..s
'' '

FEMA did not explicitly address Subcodention EX-508: indeed, FEMA. ,
+

,
_

chose not to address any of the subcontentions EX 50A through H, on the' N- ' .

grounds that they accurately reflected the contents of the FEMA Report by i,
,
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N pk.3-h? * * citing various Deficiencies of ARCA's directly from the Report. FEMA stated
.

MgMY$,Q; MEN $IMhjM;f H in general, however, that most of the Exercise inadequacies th:'t were identifiedM 4 c'.

as either Deficiencies or ARCAs were attributable to breakdowns in the LILCO

?NMh.U:hTMki.3'M$[
Nf MN training program. FEMA Exh. 5 at 73.

Q,f.N.QNAM.$g$
94g3 ne NRC Staff, in its proposed findings, noted that enough workers made

GN m O.M errors to indicate a pattern related to deficiencies in training. Staff suggested that
,

-d'hW7?M.N h.'/O until the ability to maintain emergency response skills has been demonstrated, it

* '> @ p%"Jdd*dpM.{ff retained serious doubts about the adequacy of the LILCO training program. Staff

,7' % ' .W;.;gh @g. i NA. Proposed Finding 468 at 176.K. g! :.%,; . Conclusion ofSubcontention EX 308. While we recognize that the absolute
. .

2 '. 3F,''h$ 2bN5y;M..N'
4'?; y; :%

number of instances a LERO player was observed to fail to follow the LlLCO..

*'O. j~r.t/ W -| %. p.3.[ E'M Plan and procedures may be small relative to the total number of LlLCO
C. )*j.y N M d. M C personnel that participated in the Exercise, this comparison is not the appropriateM.'*M':P.,y'g,.y,f,ff h,!,Mh,jf.W one, ne appropriate comparison is the number of failures in the total sampic,

-Q.f c.y ..T; .
s r. .1 N M 6 M T.. a' E f. "5 M '. y.

r,' of observed participants. Viewed from this perspective, the proportion of LEROc
. , . . . .. . .

led workers observed failing to follow the Plan or procedures was disturbingly

( 'J p p/ M @ 5 g a f .d'. d ?': 8 ;jN$ $d*iM;wMh.Q.g?;k.)
. f.t a. q' g great." Dese failures occurred frequently enough to suggest that there is, indeed,

Wi;. ; t.y a pervasive problem in training LERO workers to follow the Plan. We conclude,.-

E$hk therefore, that the allegation made in Subcontention EX 50B is valid: LILCO's-

. EO gW$$T$'$c h D)D: training program has not adequately trained LERO personnel to follow the

. g Q " M.e.QM $ chm LILCO Plan and procedures.
n:. c.. w '..h .< v . M ..; @4d :4

.

,

u. m% 2 +.

7.m m. , ,;,,.p|.,a n .e a.
o . g .4

. -. . .

i%'Y
'~'$ %xm'4:~.Q'E N A J?,g

h :',':: W | . M W "| 7. Subcontention EX.50C
; P. m g y r ,L.n

.. d+h ifM
q

Contention EX 50C (along with Contention EX 23 and the bases for EX-45)
'

*g 4; Q,. M. e - ;< g a g,d alleges that LILCO's training program has failed to teach LERO personnel to
.+n . mf <.: , yc g.... n w .. -< ,.

.. .

. :

C h.M. W i.'C:j [p. 4 .c:.../5''. b communicate necessary and sufficient data and information, to inquire and obtain.hM .
;

M,Y@'f 'ilf.iSD.h@'[ # such information, or to recognize the need to do so. Coritention EX.50C cites.

-* 7 a number of other contentions and FEMA findings that are alleged to describe. .

[ h$+h. f*, . I''$ hh Exercise events that support this contention. Suffolk Exh. 95 at 125 26.
d. . .,q.y%9'.c .; *&4 w pe;. y, e....W <, ..n.. Suffolk's witnesses identified a number of examples of breakdowns in com-

-
. + .~;

.4 S c. q. ,= ,.,. . Y.1 " .munications during the Exercise which they attribute to a failure in LILCO's
i #, p.> ip. e . .q *A;U;p '.; . n,,+. fp' g ., x -training program. The first and "most glaring example" is that of the com-

u .. .

y I

[Nk[;F.Mi W.*U;$15.g
,W7

. 9i munication difficulties that occurred during LERO's handling of the free. play
'M M '$7 ?N'f;3] impediments. Id. at 127. His has been discussed in detail in our consideration
''& [Cf .3[,.h.c' hf3 of Contention EX 41 and need not be described again here. Suffice it to say that
. g w .h.,,''MJ.

~ , ~;*.o . , ., s
- ~ < ,sw2J, m ,Mt FEMA found those communication problems to be a Deficiency, and we found

: w-
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'' ,, .*| .3? 6 . gs. . i general orn.lation bus dnvers 3ho mers mobaized dunna nne Easresse. uest me trusht espect 37% of 333 bj.
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.bSMYh''. n.n4'#h!O. my@w. . ,5 3 them to constitute a fundamental flaw in the Plan. As we have noted above,
y;s .~.

.k Wif'.T.
.

-7- % ;, M h 5 M)MM(iQ8 similar communication problems occurred during the response to a simulated

b,My@f h&yY'M[ :oWgk>p;.%skdf impediment during the June 6 and December 10,1986 drills.N.Th'$ Suffolk's witnesses cited some other Exercise events that they believe illus-d

M {' M #M $dd
y trate breakdowns in communications between LERO personnel. One involved

f*, g{. A W :@#.e. %[ h )+ W Q hM LERO's response to the free play message requesting LERO to provide a bus
v lHM.W 9.Q and driver to assist in transporting forty children from the Ridge Elementary

Nd'p'IN, SNMkN.k.@['h'dSchool. The request was communicated to the Special Population Bus Dispatcher

t f. . If,' ,

within about 10 minutes, but Suffolk alleges that the staging area personnel did
" J. Q '' @~ M g h j .*y j $ ." :, si.Qgf 5 ' not respond quickly or appropriately in processing the communication. Id. at

p q ' L'' j %'T i b'|'/|y ~ ; d 128. Suffolk's witnesses believe that LILCO's training program has failed to-

instruct LERO personnel on the need to communicate information in a timely#; ?.'K-P. % .') : 2 . ,

.- % y, c , l manner and to follow up on communications to make sure that tasks are com-
; /O a',c n. y O. ".""y',f

'

.J. , . ::: :* pleted. Id. at 128 29.

,. , '' UT;.h ? . - - Additional examples of communication breakdown cited by Suffolk include

f -Q j.[..d
N

9
.

5 .y the followmg:'
.,

[ M } h; h].a
N$ - t.ERO was unsuccessful in nuempting to communicae with the FAA in order to

' '
|

'
'

.
,

g get air trafAc divened from the EPZ [id. m 130; see FEMA Repoit u 29);*
'. '

,
,

s,....

- The tong Island Railroad (t.IRR) was not catacted during the Exercise in order
. .

, , . ;.- Q'd.
" . -- *

,

.

to divert trains from the EPZ [id.1;', ' '

t. .

. 6 -
')

. - 1he downwind distance of a sample taken by a DOE RAP Aeld monitoring team for
. .

'
..q one of the thyroid dose projections was incorrectly reponed as 7000 meters rather

. ^ *, .' -
,*

than 700 meters. The error was corrected in about Ave minutes. but it meant that
_

s .1 b ,- .I. the initial calculation of thyroid dose was 9000 mRemAr u 4.3 miles downwind. .'.' . .r instead of 9000 mRemAr at about 0.5 miles downwind [Suffolk Exh. 95 at 130,*';- s ,
*

,

, C, ' ; s . ;. ..;
- FEMA Exh. I u 331;

<; . >
. . . . s- ,

J'. ,.-q, Several extrapolmed doses a various distances were reponed on the dose assess.3. .g . s
-

:.

? M., , , . s .V . . . a ' , ' .
ment status board as actual measurements rather than as projected doses, an error

,y." - , . ' 1 which went uncorrected for two and one. half hours (Suffolk Eth. 95 at 130 31;N ,e ' y* ? *
3 ,.

,
p . .I FEMA Exh. I at 33);, . 7. '. ' |, ( .o

. : .- - . -

r.r .* , ' , - Several times the Director of Local Response was not in the commard room and',P,*,.'.<a,3' - " ~ , ' 4
_

., ,j not available to take calls wer the RECS telephone or the dedicated telephone, llis''je e

secretary, who took the cads in the Director's absence. told the cauers that the

A ; ,] p ]r , . . M' i

"'[.; , .. N, [* ' " |, ..] Director would call back. Because both telephmen are used to communicate' '.,

.
.

vital emergency informatim, FEMA found this situation to be an ARFI and
' j)

' C,

'

(,; ,y>, . . '
,

reconunended that persons answering the telephone when the Director was busy
' ,; . , f , ' ' . . ,'

dsewhere be trained to take the message in writing and then deliver it to the' *5-
.

a

- -

' ,' a, ,,
Director immediately upon completim cd the transmission (Suffolk Exh. 95 at' ' ' * *

..

1 131; FEMA Exh. I at 31, Cl.st
, J;q , .,, q - ''

, .s ..,m
. 5. , ,

. J. x 4
'

.{ ' C I 5 83 suffak's witnesses included two other taarnples involvmg stams bosnis that ==re marsumed in the FT.MA
.

J -.

, , , , '

Report. but cut saadant er the Repon indica 1as that those were more a the nature or opapenant problent see^
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L f M e g :h|[h [ M e &
.c % .hf O

i : 7Q4N Suffolk's witnesses also list the following examples of what they believe

f$Dh.5 hh:j.Ah Nh to be the failure of LILCO's training program to effectively train personnel to

[i;fG@[$i@k,Ng' Mk$'i1, $ d !- MDbG*N-9 communicate necessary and sufficient data and information, as evidenced by the

t@hgM .I.1 . , inability of LERO personnel at the staging areas to accurately, appropriately, or
(gggy in a timely manner obtain, record, w transmit, w act upon emergency data:

kG%g$[7
/ a a.1

; 4.. v % : " J i 2,d . W ' *c m
..gu%hW

T @ i.t n' y ,,M' h,'h|'..U W .pcf;j ,,N.*.le'Y p p,s' [;ghQJ
At the Riverhead Staging Area, LERO Persmnel did not properly record or idernify~

*
event status informadon on the Emergency Evet St.atus Ibrms or on the status

Q ;T..:; f.d
d.

,Y;). l ,
.u . c .. . ,f; . . .

, %g,5 .. g .,.s... i board iSuffolk Exh. 95 at 132; FEMA ExL 1 at 721;> ,

, S * 'M [ W *E ,i . ' Ii/p*1 ( f.J.Ni ,;$a cy m |
- . n'

ne Bus Dispatcher at the Patchogue Staging Area repeatedly announced incom.-

4. "fi, 'U' , WM .D',4 plete and misleading informadon to bus drivers about the dose levels at which they
j'* '.W; ).j' /., l'.

'. o e.a. g. j .'7,'
' ,f.,

V Q7,,%;M,.
should call in iSuffolk Exh. 95 at 132; FEMA Exh. I at 681;.

. . ., 9 ?
; c . >y. . .e.?.

.n;; .: y

. % a' . 3 g ;
q,./.,.f, . . e t - o - ne bus Transfer Point Coordinator at Brookhaven Natimal 1.nboratory Transfer

' . . . (y , 4. 4 7.; .y .y/ U Point directed me bus driver to proceed to the EWDF despite an earlier message
, . ,

gf 'v . - . *,

'eP %* i ( * M s. D. ?. .MJ transmiued by the Bus Dispatcher to all Transfer Point Coordinators requesting

7,g Q %f..y @9 5.2 9 ,y y that all drivers arriving before 16:00 be directed to the Recepdon Center iSuffolk:.

3|'& ' i e W Ug 1. .(; y :'iQ; 7t44]
Exh. 95 at 133; FEMA Exh. I at 65);

. o . -|,; M. e.. s. ,. 3 , . . '. c

f.iG*M'.* %;, c73f9M@.'.y*;pf;%
. ,: M ." *: - At 9:19 the LERO Manager was informed that no County resources would be

q f (.y.g'th'Mf.J W.WQ|,*hy.fMR p.t/ 10:36. Despite this fact, the Evocuade Coordinator recorded in his los at 9:20 that
"J6:.N available to assist in the Exercise, with conArmadas coming at 10:15,10:26, and, ,

'

% : 4 . C : , g Q ;.(fr? K p, g .fd the SOD had offered iu assistance on trafac cetrol, and between 10:02 and 10:!$
: Q ' y/. O Tue Jfa a the Traf6c Control Coordinator informed the staging areas that they should expect

jM > $'.; '[,[.'f'3 c|f.g*M,$:j. Q,. .y '' f
*

.

/,bh a large nurnber of SCPD ofAcers to report for bneAng. His misinformadm ws:M," 7;7 '. . 7

S'a QP,7UJ.!!A..jji 5 transmiued to lead Trafnc Guides, Dosimetry Recordkeepers, ard various other

MY.I , W .',f Q ,lE?, @ $; . staging area personnel ne erroneous informadon was f naDy corrected somedme

M'w. N,.. ;Y -h...e . f u|g.s-p.%yp'f$:)I N., o Q f :.65,T.f between 1006 and 10:50 iSuffolk Exh. 95 at 133 34)..
.

. ., Myl

(e h;t. w,/ m.c. c . % .* p
's. s -e -

.t. F y y . - ; r j -- m
'

', Q p 'v : p . , , g c 3 ' j,.;.r ;
Suffolk's witnesses testified that communication problems have occurredpu yy

e, af@s .y ,r , . ..g.;'M Yc.p .!. repeatedly during post Exercise drills. For example, during the June 6 drill.-
. r 4. nV .,4

.?j,i,j % .e.t L; \.,, d y.U... O.. y a.j,j
.

LERO personnel relayed inaccurate information about the location of a traffic.. c y.

,.. r

; *'$Nj / :W.;.$.g|j impediment, as occurred in the Exercise, again resulting in delays in responding
p N G jfg?@.7,% d.q 7.,- ( ~ ;j to that impediment. Id. at 139-40; Suffolk Exh. %, Attach. 7 at 5. In our |s.. 8 ,N.V,.' M M W 7 W /; discussion of Contention EX 50B, we have already noted that a similar situation i

Md,%fi87.Me f.;M'*? D occurred during the December 10 drill. There were also delays in istuing EBS |a

( K:$ '.s,'.d ;;."'; h, p; N. Y:pM, d'"3 .ee

|S .
N,L[,'j messages in the June 6 drill. For example, the EDS message announcing the ]?

( . N~ .W. ~ . .. ,N ' f.n Alert was not broadcast until 48 minutes after the Alert was declared, which ;;
. .r . L

a 7 . p g ..?. M. m , ..V .R . | resulted in the early dismissal of schools being delayed, and the EBS message
i

.

M 3

_
y- ' nforming evacuees of the road impediment was not broadcast until 45 minutes

.-.

. 7

Qf';'.C:| ', f C N R'.: ** i zY after the simulated accident had occurred. Further, it took LERO 25 minutes to
-- * '*.,,,s '; -| % j; .. ' ,* , y"l.,M' ' ' 'N,? %, a, . '.',: g ;|u ' A *h 3 .V , . . ... , . . . . '- w.

1

.
:. |; a;.' ,,

-

-
,

% , Q.A . ; '; g .. . . . ; : ., . . [ . . s; . g..*
N .\. - , ,# k . N k T, saffo2 eta 95 at 130.131; and FDtA Eth. I at 29 3a Therefore we are na memdenna those i o examples

',,

i hee.
a. p, 4,. 7; c, .

>q - . , . . - .
,.

a,

, .}*p . ;c |
-. ,.i.,

* '~ ...-!..y*

. .

', ..

187.

. . . . '.,s
*

, \
,

j|
.- -1.

'; .
~

'
.,

' '

.. . . . -
. .s

,

, :- ..
. ., - -

i,
D I '

. . ,

,

, ;n- -;'
, . . .

.a .<.n,
,.

, ,
, -. _

,
,

,, . ....,,..,s
,

. , .
,

.s. .

,. , . .

.,

, ..
- -

'.*
,

,

, .

, .--, -

,
i. . >. .

,!v. - .

._. _ - _ ., _ _
_. , . _ -



m..,;n n'_ .g. x . . y '., %-;g:.D Xc:4,%W i'Q ],. |h;y.+w ,
' :S.,.fh. ..:.f. .G| ~ %;, .G. L;% .\.',c.+ :|;;.6 n :, < .., ; , ; m.n 9. :p ,-|.+ ;w y;m y.. gis"S.;'. ; VQ Q.p6yn .M, . $ * %=.g||
.

.
' .i >c,

.

'
* .

.>.s- W. yy. 3. . .....f., : . ,..- -s , .
4

. i . .. . . ,, ,.,.. u;.<

W m. 2, ..y:- ~ . v -. %. . , , ' . , . i.. . ;- - . m.'.z ^ ... ^+ b ;;s.
;q , , m: ; ;.... - m.,,.'.,...v..

- * ..

.n:. . . . ,;...,,;
, .. ,

. 4 .. m .s.,* c . .~ .. o ..

- '* ' s.. ,

u ...?. . -Q- i.-;
-'

3.m . '> - , . .~ . : .:: :, %.ie. , .. ,.k,'i..-
,

e . . s a o .

..~m . . . .w: a. . : .u .... ... 4, , . ~ . . *. . , . . *
:. ' .

.. .
, ::. , n . . j ~ - - - - - . *,. a T . ,:.*

+; 2 \

n r2 _-c.- 3. . . , -
s... u .

>
i

' .;*~g~ . n w, w . ,4 :* t 5,[ . M (. 1 \' . ' h..\. , .. oy-Q- ,4s
. .

H l.

. x. ,. .
/

8,....
. b,

~v.

hj:.% 'p{,gK;X w.N a .M.,-Q. .g.,4:s a
-. '

::.R.s f L
.~.%. : |

4.. :m . '.q.; ::py.. J W
eq ,,

f B $' N.9 M . %... S w g issue the EBS message for the General Emergency after the decision to initiate
:

. . .

, k''$ y %;.fr[,,j j' W M } Q ',7,' W
F.
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During the September 10 dril;, the EBS messages for :he traffic impediments |
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wre slow in being generated, and '.he messages were ambiguous and not concise, i

b;d%;;.1 approximately a h hout delay by the Road Crew Communicator in getting the
ht Suffolk Exh. 95 at 141; Suffolk Exh 96 Attach. 8 at 2. Further, there was

M@@id'$,4). M .W
W f W:&,94M message transmitted to respond to one of the road impediments. Suffolk Exh. 95

i.Ni[/y$i. NiOM,W,YD,' 3 at 141-42; SuffoIP Exh. %, Attach. 8 at 3. Moreover, the dose assessment
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' 4 @ IM N.2 s
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delayed. Id. at 142; Suffolk Exh. 96 Attach. 8 at 5. A Road Crew from the7.J J Jl' pik']
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[$bh/ had occurred at 12:35, and even, then only after the Riverhead Bus Dispatcher
*

hbh %.#8j$*jj release until 13:40; thus the bus drivers were dispatched into the plume withot.thgrjMiW@%MI.!g''@d|fa
% Q had requested it from the EOC And the Staging Area was not told of the 12:35

..
* knowledge of it. Suffolk Exh. 95 at 144; Suffolk Exh. %, Attach. 8 at 12.

M'hd The Impell Report on the September and October drills came to the following

9,;p.6 M h... M M ,d*.'.up././ GgF..c,conclusions with regard to communications:
,N 8?

[.f.['N.e.%w.,,.;.?h.c.vs* A t. a
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g~t

*).0 h D N f r k h 3* One of the major areas of concern dunns this drill series continues to % the communicadens
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t* % between the EOC and the Staging Areas. (mg delays in getting informatice to the Staging
m ., .$,' .'..|.y, - ....t. .4

. * '##
c Q. * % al Areas were expenenced throughout the drills. Much more emphasis needs to be placed on.s .

*"*"" "' '"

' h , @ N .Y [' 4 'i- [ kh
.-l..h. f C @ ,p, c ' . . ,h e .* t . '.Q - S' Detays in the response by the Staging Areas can be traced back to delays in transmitting' . , ;' 'J.t h) . - 1.vy informauon or instruenons by sne EOC. He informadon now from the EOC to the ENC
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r.(:pt a-M <1j'4 , {+' .? [ g.r'-|K[. ,
, . ' .

. also proved to be [ thel major de6ciency in one panicular dnII. It appears that the ccenrnon

% ;(.h j ,*.w';[W % .',s,h,M * -[% :,|.] denominator in communicadons delays is the EOC. and ernphasis must be placed in trainingI,
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.96 ...'/.- .S a z.e . 4 with cenain shifts, is the canmunications link between the EOC and the EOF in the area
y. [. O,";f," t"!]=} @;':Qg*pi(h:(-%;g.2 of dose assessment. De eschange of informancn from the EOF to the EOC needs to be
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c .; s o rX*m.. p. : .t. . g yp; . .w. . . . :.yboth pardcipanng.
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N ,'. p Y, M ' e %'.W,,.F." . '.c. ,g.{ 2 and 10. During the December 2 drill, as we noted in our discussion of
ci ,y.r. v. y.. ,, M Problems with communications also occurred during the drills on December<
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N.* y ,'.Y.$:Qp, of paper rather than on standard LERO message forms. Suffolk Exh. 95 at 145;Y:QO'%(@M@MFS8. I 't 7,7:]
Contention EX.50B, approximately 20% of the players wTote messages on scraps.

9:
Suffolk Exh. 96, Attach. 9 at 3. Also, the EOC issued status reports containing

/

$ M s O %g:~.WF;.'(..f/ :-lM . conflicting information. Suffolk Exh. 95 at 145; Suffolk Exh. %, Attach. 9
?<;* A. . , m*./-

'c.7.hp- y7 at 4. Ritther. EOC personnel receiving calls for/about LERO workers did not

u,.k.M W[' M d.h.d|'s$. h.. ,.,=].
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. e. .

'f i'' l% e . . . , . . . . .
.

'3 return the confirmations of delivery of the messages to Family Tracking pursuant
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yJM:q ;, Wi eg.,1 to procedures but were instead returning them to the original caller Proceduresc

MjJUAQ.M'c"y.%Q ilg',.['.|"Q: k
*.j call for the EOC to deliver the messages to Family Tracking; Family Tracking

1 ;,M*M ,MID* h@Mk. . ,e:%, . .E.l N.y.$ ;Y 37.y21
t. . will then make the confirmatory call after the message has been delivered to the.

. T 9 ' n'+.? y . W.w.~,; 3.yJ
LERO worker. Suffolk Exh. 95 at 145; Suffolk Exh. 96 at 12.s:
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..z.c
Q.M .t'A Y - De December 10 drill scenario included four road impediments, and com- |
$;d *GMS';,'.7 ;Ok '. r? :-1D td municadens problems arose in LERO's response to two out of the four. The |

*

kh-Q'd
% .". h h W'5 7.c=M.P.,02'.'I most serious problem involved a pretended brush fire on the Long Island Ex. ,

b $ d.b M prenway (LIE); information in the internal communications about the brush fire |
rO%M[MNh$h.MD1;y ES$$.' - Y.,changed as the message was transmitted through the LERO organization. De |

.

d%
M*M.'MIM-k 7fb %31k. initial message stated that the brush fire was causing a complete blockage of j

lM;M'OQ-M;t eQ''g M W G , C ~ ' d
. MM t ': the east. and westbound lanes of the LIE and also the north and southbound !?.

$) lanes of Patchogue-Mt Sinal Road. The 1. cad Controller at the EOC decided to
'

j -

.y ' '?.-- : ; initiate the message at the ENC rather than EOC as the message dictates. When ;" %g y,. ,

; .;.~.7 '| the information was transmitted at 09:30 from the ENC to the LERO EOC, the. '..

[ $
" ' ~ ' .0

*YJ ; - Information on which roads were blocked was omitted. After being prompted
. .

. .

by the Public Information Controller, the Public Information Group in the ENC? [ .7 -" '2 |. ' s :

~9- .~ .jd recontacted the EOC at 09:42 with the complete information. Then at 10:25 the
,

'e $
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' ,. Jf Patchogue Traffic Controller, simulating a Route Spotter, reported that only the ]:, ,

westbound lanes of the LIE were blocked. Suffolk Exh. 95 at 146-47t Suffolk 1: '|'.' '. O- -

,' . .'.Q , i ' 2 ( ' , Exh. %, Attach. 9 at 4. De other impediment about which LERO had prob-'
.
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...?"....n . c. ,M
lems communicating was a simulated duck truck necident. The message was

' ' O .'t-

' . .:
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r.-..',:f ,.4 tc 1 introduced to the ENC at 12:00, and again the ENC transmitted erroneous in-.> . - , . .
,

. , MQ .E a i$ : T'/ formr. tion; this time it incorrectly stated that the EOC was already aware of j
' *'

i".e .' ; y yAWi the impediment. After being prompted by the Public Information Controller, ;,
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,' 4.' ' y f,,.-: 1] the ENC gave the message to the Evacuation Coordinator at 12:23. At 12:52 ;

he called for a Road Crew to remove the impedimenL De Road Crew did not j
'

?. ^' c '
o . ,,',

,

.... .
arrive at the scene until 13:53, and the duck truck was moved ft,xn the road at '

7-
.
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', -
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. ,

'i 14:00. In this drill the evacuation recommendation was issued about 12:54. Since
.' ~ d the impediment occurred prior to the evacuation recommendation, LERO did not~ c ,

,

~'s
- i respond prompdy because it initially considered the duck truck to be a Suffolk' ~

' *: County problem.82 Suffolk Exh. %, Attach. 9 at 10; 'IT. 5793-97.'
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". Suffolk's witnesses concluded that the recurrence of communications prob-- i.,-
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wy . g .. -i tems and the repeated instances of communication failures, in spite of dress,

+*' ' ' , ' i'

rehearsals, drills, and tabletops over a period of 3 years, demonstrates that-. ,

E
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M LILCO's training program has been ineffective in training personnel to com--
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; municate properly. Moreover, the repeated instances of communications failures" '
,' ,. s . , ,
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. | show a failure to instill necessary communications discipline, which also indi- i
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i~1 '. ;. , . . - < .I cates a flawed training program. Dey conclude that the Exercise demonstrated,
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f k fundamental flaws in LILCO's training program, and that nothing since the Ex.

,Md/b y.%-4/JM.W8 ikhMDD[%>.NN.h*M.i
orcise leads to any different conclusion. Suffolk Exh. 95 at 148.

fid Suffolk's witnesses argue that timely, accurate, and commonsense commu-

NQDI$-)$%$$d nications provide the bacirbone of a successful response to an emergency situ-

N.[kMMQNM%r.h.f@NMi M #. emergency response personnel to perform their tasks, but also in terms of tue
W ation. Such communications are important not only in terms of the abilities of

/j h / $.b M[ D M d * h:

M%)i3.h@MM@QU 7 $f*.G.jMQM.%%*I.y;.My)
media and the public having con 6dence in those responses. Successful commu-

dyp nications depend upon detailed training and extensive learning by doing. Suf.

$' Fli/?,;. C.9 .t. IDS.?D 3*g folk Exh. 95 at 136. The police witnesses auested that for police personnel,4
. effective communication is perhaps the most dif6 cult task to be learned, requir.

O,$n Afi?,WM%' 7,(N#'A' ing repeated learning-by doing experiences before an adequate pro 6ciency is

D ,*.Yi M 6 '. M M " R 3.:.- Q* N reached." /d. at 136 37.
,;;A N.g ' qd . LILCO's wimesses argue that the contentions cited as having bases that

'p*$; D h ..Iy%' @ Q $ , % . [ g*Q
'

support Subcontention EX 50C are actually irrelevant to whether the Exercise'
.

.

ae.;.Q. %f'9.,7-U revealed a flaw in the training program that renders LERO personnel incapable
"

's p, fy 1l ? of communicating effectively. With regard to Contention EX-45, which was,W Me.$,gWM f1SM;e i. . , . .

5?.lN. Y.M consolidated with Contention EX 50, LILCO's witnesses argue that not one

J.;"Q * '@Q'QdQ;'d,/Mh,MT. M.| A ) of the eight subparts of the contention supports the allegation that the training
M N '.$.ly M W 5' program failed to train LERO personnel to communicate effectively. LILCO EX.

g y.N'.;,'iM@% jim [NM.,FMd
.

NN 50 Testimony at 45. Subcontention EX 45A alleges that the delay in respondingN
j MQM. Wg.'$ to traf6c impediments resulted from communication failures. LILCO ascribes the~ 4, jb@) . <W;. pf gj.|Hel - delay to: (1) the fact that the Evacuation Route Coordinator failed to transmit

M-hh@NhMjQ$ai.20 all of the information contained in the free-play messages to staging area and

' if%Mh;@ifN,M.:N!W'@[d$.Q 6 eld personnel, and he failed to inform co workers and superiors in the EOC

' i m @h .f. @1 $'. K@ N . M .fl%*.p, M
', .U.! of the impediments; and (2) the manner in which FEMA introduced the free.

O.$ iU nM.[ . Play messages. Id. at 45-46. LILCO's witnesses argue that LERO responded

Oy i';.f?S*#%:$pf%y, appropriately to the traf6c impediments and therefore the responses do not reflect

Ki adversely on the communication training program. Id. at 46.
J V 's,A ',7,Q j/ d W A 4 6., M e LILCO's witnesses acknowledged that there was a problem in communica-
(QM,Z'M$A. tion, but they argued that it should not be blamed entirely on deficient train-M 'D TN j[.7^,f 8 $ M
s'Jff ?. g C. M|7 M W d d ing. LILCO argued further that the Evacuation Route Coordinator's actions were

yf?M?|Qi not really inconsistent with his procedures, but resulted from the fact that heMN340'.W. MM'id 4.".y.9] failed to appreciate the severity of the accident and what the consequences were,
M.'Akh4/ $Ng /f7; and also initially he took the message to be a rumor. They acknowledged, how-
% ;;;g... % : 9. W.:'3 r; y + & :.r.. , W '. % ? 4.:
s :~ . . eiv : - 9 , ;q' .. . . . .. .n r y . * [ n ''.M.;s gi % . f; ? . * t -e

'

I 'Q.'.f[; .' NcN M*
.
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- W, ' .y,g;W. 4 . .. ,3 . w, ' "f. i, y . t
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* g .. ipa invehe having to insenester tad ens recnut a mary hrvelvmg manhem. deess, sic. TMs remut man teus es.

f
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...
- .r: * y ? ? ind seaime is been esseuy. The secruus learn te consee. sues et mese nestakes. m needed cannmuncation

. j g].,Q'..M. . g .6.' * h' *'.!|sf.$Q M(4.;,jcN%yj. yskids ese anphemand through fses[ussa, ahnet dscy. sole piayug, dnus, and wnnan eternans. 'Diragh traisungJc. ;.;.
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'. . . - M ,y f.k " 'j ever, that he should have communicated informauon about even the suspected
,T,ifJ R.'p d . . i. . .' .p, 4 impediments to his superiors and co workers. Moreover, LILCO attributes the

. .

k'hM}W.g MC. h 6[,p;/]
S Mr.;, ;. e - .'3.? M delays in communications about the impMiments to artifacts of the scenario and

'd d FEMA's unreallsdc simulation; they argue that in the real world information
:4 $ c.% p W W : ' s 2, Ty about the accidents would have been communicated back to the EOC by LERO

$FM* .F.p@M O[f' J'.. oM '". t,.I
NU'; ' Y ';.c.Wi workers in the Aeld who saw the accidenu, which would have resulted in a

7.'t .7 % g. . . more timely response. LILCO EX 50 Testimony at 36 38; Tr. 966-68, 973 74,
.

!

N.tl.i. 1M@Q.' % ,, *. - T 'a' , ' .g 5497 98,5549 52; also see LILCO's Proposed Findings at 164.3.
7; ,

,

: sy With regard to the free-play message requesting dispatch of a bus to pick up
,";

. .w /, L', - t , . ,f, - students at the Ridge Elementary School. LILCO's witnesses testined that the
*

- '

'

~. 4 t- . 1,, . .'

i
. bus driver was dispatched at 11:23,33 minutes (rather than 40 minutes) after the,

. ,.7 ",.y Special Populations Bus Dispatcher received the request. LILCO believes thatt p.,

- c. ' D.4t. this was not an inordinate delay considering that the Dispatcher was concurrently i

, fr ' fig , ,(;T ,
*

.., ,

' 0., y handling the dispatch of approximately' forty four other vehicles. The driver, ;'' 7

;o_
'., ,

..

'
after picking up his bus, arrived at the school at 12:14. He then traveled to thea' n -

q. .12'!)q Nassau Coliseum Reception Center where he arrived at 13:51. LILCO EX 50 i

,

; D
. P'

l' Q.. . ( ;}''1, Testimony at 46-47. The Public School Coordinator at the EOC called the school |.,

SuperWaadam (simulated) at 11:28 and requested that the Sul erintendent call j., y $ | | j. .n,i. g'q him when the bus arrived. After waidag for the call f.om the Operintendent until

-

; .

v . C. ' , 3
.

.M .f., ! . i .'.7|-j;; .: 13:23, the Public School Coordinator again called the Superintendent (simulated)

'

.r'

yfs**/ .

A s g , _ ; ; ,,,;.]q who conarmed that the bus had already arrived and had left for the Recepdon

-
.

.

'~,
,

' '- < G., . f. ' ' , Center. The Public School Coordinator called the Recepdon Center at 16:11-
.

( s'Qj requesting conarmation. LILCO's witnesses argue that it is not surprising that
'
-,

' * ' -
t

;'. , 'J the Reception Center personnel called the Public School Coordmator at 16:23 !,
' '

to tell him that they could not confirm the arrival of the bus, because the bus '-

,
. ,

had come and gone 3 hours earlier. Id. at 47. LILCO's witness does not believe<

c ,
. .. .,

,

that the failure of the Reception Center personnel to advise the EOC of the. .
,

' ,' arrival of the bus was a communications breakdown because the Reception ;,
, ,,

; ; Center personnel were unaware that the bus had arrived.1Y. 5564-65. There was'

i

; -
' " ' , '

- ,

['
' ' , ] nothing to distinguish that particular bus from the other buses that arrived at the, .

,

' '
.

Reception Center. LILCO EX-50 Testimony at 47 48. !,

f | With regard to the alleged failure of LERO to notify the FAA and the LIRR,
|

''
, _ . . , , N' j LILCO's witnesses testined that the Evacuauon Coordinator did contact the ;

'

, ' ' j FAA, but the number listed in the procedure was "not the best number to call."
|

>
..

,

5- - ' j Procedures existing at the time of the Exercise did not call for noti 6 cation of the- -
I

,
'

. ,

; ,' " '
O LIRR. Since the Exercise, procedures for notifying the FAA have been modi 6ed.

.,
,

. ,

7,, _ . - -' - -

; and procedures for notifying the LIRR have been included in the Plan Id. at 48;
- .

.
, . . .

'lY. 557174. FEMA found that the confusion regarding the method for notifying,,
' ', the FAA and the absence of procedures for notifying the LIRR were ARCAs..- - ,

,' j and stated that precedures should be reviewed and revised and the LERO staff-
, - , ,

* '

tramed accordingly. TY. 5574; FEMA Exh. I at 29,39. Thus, LILCO's witnesses-m ;

[ ' E
. ,

do not consider this situation to result from a training problem. "IY 5574
'
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.n :t,g me .s ,.

h.h [ With regard 10 the Director sometimes not being available to answer thet ;

?;d 7DI g46M%/ RECS telephone, LILCO's witness Daverio testi6ed that FEMA was wrong be.

k[bi.agdg,.[khD,~gS N'
.

h cause the RECS phone isn't in me command room. Tr. 5575. FEMA menuoned |

~J [%%;'(
$*d; [gY

7 both the RECS phone and the dedicated telephone, however, and the dedicated

f 7b phone is in the command room. W. 55761 FEMA Exh. I at 42. The witness does ;

&Wf#.TiTG/hNEh.-
t.hc not believe any urgent calls came in on the dedicated line while the Director was7ykN

L h[M@@D|?.E9./ Min.;tN
absent. W. 5576. Moreover, LILCO believes that had an urgent call come in,

,*hI

%. hd@h[3Ni@Y'y'''h$$$W@hV
Y the caller would have stated that the call was urgent. LILCO EX.50 Testimony

9'U $$$T$
. at 176. LERO has not changed any procedures to respond to this problem, even

though as we noted, supra, FEMA judged it to be an ARFL Tr. 5577; FEMA

N,V.'.7 W , % 't.4f. e f f[}$ 2 % [@ d.
.Q?Qc ' Exh. I at 42.

'

U M@..h.1.b ' Finally, LILCO attributed the misinformation about assistance from the

W ,b' Q'. k (,] h'k W | *'. P. M .. . d Suffolk County police to FEMA. LILCO's witnesses testi6ed that FEMAp' d"q,ik.E M'A,M, YM personnel simulating Suffolk County personnel gave inconsistent input to the r

.S h.k[ 7.Y M!'k.MN h LERO EOC. LILCO EX.50 Testimony at 50 51. LILCO's witness Behr testi6cd

% d N D d I.* 'E % f.N i[ that he was in the command cell and observed the confusion, which he stated3

O M f jM N h.. .?d$.0 the FEMA Controller who, he opined, really did not know whv their position !d'$ [; W u T Q , $y; $ .?. / $ ,
: was caused by the simulators and also possibly by a "lack of consistency" by

M;i %w. W.. w W M[? @N.r q $ M A
f 3M~M,. i.d.y .;e s'$e!.,Q, a .. MM was going to be on the issue. W. 5587. Because of confusion coming from the

a'v
@3)M$MD

1Wi county executive simulator and the Suffolk County Police simulator, at one point-

.?f;. , g'MSQ | the Lead Controller in the command cell stopped operations in the command
E:.FM, - cell to make sure it was clear to everybody what FEMA's position was on the

$, M M . Q:, y ,*.INOSMr'
M.','fG.@.%.f

use of Suffolk County Police for LERO emergency response activities during6

' Si;O {gj the Exercise. W. 5588. At that point it was communicated to the EOC that the |

W/.M @a.jy@YG.s[/.tIiG.. .M, ..e; Y. y'.d4W]
$'M. &i information about police assistance had been wrong and that the police wou!d i

cM. p %x
M be used only for crime control. W. 5589 90.$

h" a %p U . Q A e$ (:. W /.G 'j 4.f
. . .. e x

Q * g . w,". M iG LILCO's witnesses also testi6ed on the post. Exercise drills. The drills
1 d are analyzed to evaluate the effectiveness of the LERO organization and to

h.d.NfiN//Mh determine whether changes in procedure or training need to be made. They

y??!*M.'?cM$$$qpd, M.J'd <W6. %P:%,. ).\.J |g1 %-W+ also serve as training experiences for the LERO personnel. W. 5733 34. The
w ,i witnesses testi6cd that in general they did not dispute the statements in the drill.1 n

3;*.g.7.| d. a+W ,$... . . w.MDWW.MD critical. W. 5745.

s

' . * ;, $% p'

:%'y%gQi/M*Tp!$yy.6@-@M
'y reports, although they might find individual comments that they felt were overly.

$ h.%%,@Nd.$y% LILCO's witnesses do not take issue with Impell's etinclusion from the
, September and October drills that emphasis must be placed on training the EOC
'

Mr.. N;.~,'[k,. .h| yJD 6. 7.i585 _ M M.' to communicate in a more timely manner. Tr. 5770,5772. During the October
'

.Q% ',') g q drill, iaformation flow from the EOC in accident status reports was not timely, '

[Q.WM@hC.M.IN'' J < . ;9. m
W U YF%fp as a result of which field personnel were working with information and data that

f :L,'?' y was up to 30 minutes old. Tr. 5767 69. The witnesses also agreed that LERO-

MNj@W3,pT*[@T ,f.@w.Md
%T .C N'd took too long to issue EBS messages during some of the drills, notably the June !

S g, ;$.fMR. k* 6 drill, although they noted that the shift that participated in the June 6 drill did
|

?.p ",9 QQM *C 1 a better job issuing EBS messages during the October 1 drill. Tr. 5750-51. The
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, g; 4.Qcp V 'y[' .% ' ', ]. time required to dispatch Traf6c Guides has been too long because the 'Daf6c'-

W :p%g'? .~g s'M
,. ,,

p.g4 .Q ./ .K.f%.- Control Point Coordinator must refer to the OPIP and, based on the protective7

J:ft%3QS.T,1 N
. i 4 A. action recommendation, make a list of the zones to be evacuated; he then gives.P d - t

MMML.E.'C : RA g the list to the Evacuation Sur. port Communicator who transmits the information

..M'M to the staging area. An additional delay may result from messages backing upMM|{ '

I-
0'@ M ,N-D ,;'|ld N [1j.J

f '',... M .i.,f,U. feil at the communicator's desk. To try to solve this problem, LERO intends to

N@4 pc':. ,. . .". .
i' d} have the administrative support staff transmit information directly to the staging

Q. 7. a >v |pf ; j areas rather than turning them over to the communicator when a backup occurs.
; J . 'J .;, - - , d. ; # Dis practice may sometimes cause a problem, however, such as occurred in the )4 , ,

it ,% W( ', i.'.
.

' d.. October 1 drill when three messages reached a staging area at the same time.
'

[ ,. : 7'.,?.0
s

', ; .!Y. 5763 64, 5780-83.
'

1,;._ .;
Mf'* , F ' . ' ': ).

.; .
,

LILCO's witnesses were unable to explain why the Road Crew dispatched. . ,

" '
- g. ,.y . , ,' ''*f .~' from Port Jefferson to an impediment during the September 10 drill never arrived

. 'J i ?' , y at the impediment site. When asked whether they could identify the people who I

. - [.
'

.{ . ,

', g ' ". 'c . ". . 3, were on the missing Road Crew, the witnesses answered that they thought they:.. e

..J<'g._ .5 - S could do that but apparently no one had done so. "IT. 5786 87. Similarly, the
S' ~ ., u J 7 ' . .T;M:@,)

; ,

witnesses were unable to explain why, during the December 2 drill, a 'IYaf6c ;

.j .A @ ?'/J I.@-jiN' A.:j
Oulde took 75 minutes from dispatch at Patchogue to reach his TCP. Tr. 5810, 'u

.

9f. . . ,y. , - . . , , 5813. They testi6ed that this was another problem that LERO intended to attack
.

. .

. . ,
..

in the cominst months. Id.

, .
.,

,

f q ri . J;.9
* '

' 9 ',%y ' E .; u
.p - ':

'
f ' , f .; A CM' , FEMA's witnesses attested that they agreed with the facts presented in Con-

. ;, .d'' tention EX 45, but in many instances they disagreed with the conclusions or
'

. J |*
. $ ..e :'.' $ $ :c f.".

M
' ' '

analys*.s presented in the contention. Tr. 8251. They believe that the FEMA'

.~
,,

.. W 3:. sj Report accurately reflects the senousness of the problems it identined, whereas |'n r
;...,

'N- '. .j the contention in many cases goes beyond that. Id, The root of the De6ciency<

.-- 1,. 7' that FEMA identi6ed as causing LERO's ' delayed response to the impediment
' ' '

free play messages during the Exercise was the performance in the EOC. FEMA
.

2 Exh. 5 at 75: Tr. 8252. De poor performance involved a failure in communicat-
ing information about the impediments to the Evacuation Coordinator in a timely ;~- -

..
,

. . . . - .+.o , , . ' marner and a lack of internal communication in that pertinent information was !.. .

' * ~ '' ^ not included in messages from the Evacuation Route Coordinator to the Evacu- j- -

ation Support Communicator for Route Spotters / Road Crews. Dus the root of' '

.

"

; - '
~,. ". the deAciency was failed communications in the EOC. FEMA's recommendation j

'

,
. . . ,

' ' , for correcting the Denciency included additional and improved training. FEMA ',, , " ,'
! Exh. I at 39.'

... . . . s.. ,

Several of the ARCA's identined by FEMA likewise involved communica-. -
. , . 3

,' .j tion, and, in two of those, additional or different training was recommended.
2~

:s . , . ' . #'

| by FEMA as all or part of the corrective action. The confusion regsrding the...
' ' '"--

,- , .J noti 6 cation of the FAA was identined as an A7tCA, and FEMA recommended' -

.,

that the EOC staff be trained so that the FAA can be notined in a timely man-, '

.

* . ; ner. Id. The failure to notify the LIRR was also identined as an ARCA, and- -
,

part of the recommendation to correct it was tmining the EOC staff in revised- -
.
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' /f;[* ,N[ procedures so that the LIRR can be noti 6ed in a timely manner. Id. at 39 40.
!3'39b;4 dd Another ARCA that resulted at least partially from a failure in internal commu.;
1

JF nicauon was that given because of the delay in the dispatch of Route Spotter

d *hhDM #1005 to verify the fuel truck impediment. FEMA's recommended corrective

]f )S(h h N 4 k M{w,*$f @jf p
fh4%Qphj action involved training personnel in the development of alternative approaches |

,

El when delays are anticipated, with consultation between at least the Evacuation |

SfO$%@,M:hgY[@@dN8h: M Coordinator and the Evacuauon Route Coordinator. Id. at 41.
|h

'.y %dN-Mit|:? The NRC Staff, in its proposed 6ndings, found that the evidence adduced'

'

M d* % 819 5'@ y j. Q'rT.'': with regard to LERO's response to the evacuation impediments supporu Suf- l

QSN.L'M y[M.S'pbg %M h. folk's Subcontention EX.50C Staff Proposed Finding 470 at 176 77. 'Ihe other l

f 7.' W .* M'3i situations described by Suffolk as being examples ofinadequate training in com- l

'.'.( [.:.j; p:< h l'.,'?p 6 ,'. [ 'c.'. 9.e'$;M
,

.1 munication, however, do not, in Staff's view, support Subcontention EX 50C,.; . .

. . g 7 .' v q ',,f g % : @ , W.C M
:,t..^ : M% J. : - But in its consideration of EX 50C, Staff did not address the communication, ,

%. * :Y9 failures that have recurred during the post Exercise drills.
. . %'. ' . . ' '.T. Conclusion on Subcontention EX40C. LERO EOC and/or ENC personnel |'.%[..,..;ff;1*:.2' .d . i,[f[Y. ' y.d failed to communicate accurate and coraplete information about roadway im.

J rs' f. { A Q .' y y ,,th.S. {f 1 7.: .W s fb9, g.Qi pedimenu not only during the February 13,1986 Exercise, but also during the

@n ,d ,.C W .Q;".h:.W- ,. wM.,. fd
f.V June 6,1986 drill and f, gain during the December 10,1986 drill. This recurrence.

P . C, . of a problem that produced a Dc6ciency in FEMA's assessment of the Exercise.. o n
4H.pyg.f,:.(:' MQg4Wy Q. , strongly suggests that LILCO's training in the area of communications, at least,
O*M:/7,':;.Q %,,; ' d'pd@j | 1s woefully inadequate in that it has failed to teach LERO personnel how to

t (.6, ,y" 79 .7,;. y g,y.e v 9: :. 2., , , imprors their performance.

c'. . .:[%dRD::D$. Othest serious, but nonetheless bothersome, communication defects like-

C ; M M . fff;q ]d. 7 ' M Q [jS wisc persisted during post Exercise drills. For example, internal communication
q Q ?.;j'v. r.W3;g, Ne between the EOC and one or more staging areas was often slow and occasionally,

D[/,%'' O cf :. '. N Ts. .a f 9;?.N':)M
.[.[rO.5.jh''d.iNf3 erroneous or incomplete during the June 6, September 10 and 17. October 1
*

', and December 2 and 10 drills, as well as during the February 13 Exercise. Com.|7 . $.J . . % s .N munication between the EOC and the EOF in the area of dose assessment was2
. . s i. , .,. s.,a..~.e;, :. 2

%e .

. , Q ,g. 8 ,f. d / g 'a. poor during the September and October drills. Some important EBS messages<.

?!.. */'Q'y *j;g,i', u WM'.;.. O'.M were slow to be generated during at least the June 6 and September 10 drills, <

.'- g . .WW t;; '. g -
w. ,
N as well as during the Exercise., . .. .m . . y s..

p..; fM;, r LILCO argued that the communication problems during the Exercise, to the
s .v..

;}'y.1N;.. .xM.M MM .Eh extent that they were attributable at all to LERO, resulted from poor judgment

s . *- ,
.

g ;;- @ f F ij: iff.f 7'M},C S jQg i '?.'':'JJ?:'.qticipated in the February 13 Exercise, participated in only the December 2 and

;
on the part of their Evacuation Route Coordmator. LERO shift 1, which par- |

3' ,h;MT J j /.: '-.E % *>Q..gf v f 10 drills. Shift 2 participated in the June 6 and October 1 drills and shift 3. .

M,9yu %e T participated in the September 10 and 17 drills. The fact that shift I demon-,

Q|g.Mih.'i *.M,fd'f Oi(, strated the same kind of communication problems in December 1986 that theyfl.1M. W. * ', ' 4,'. '7 - demonstrated in February 1986 indicates that either the training program taughtp'c u ' g % y ?.e; p 'q: [y ., q% them little about effective communications between February and December,,

M W y.g'd. Q |w?.];jfgd or that the EOC personnel on shift I are incapable of learning. The fact that-f . . , . c., / v,
. .' .

the same kind of communication problems occurred in other drills, on the other. .'
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@%a.;7 7 @M.. ,; F .T ,S t D., 7|. T ' ? : j j., 7 ,]
ti; ~. .A. f hand, suggests that the level of training in other shifts is comparable to that

7. '.7/.M ';,Ws.[ W'k
'

.

in shift 1. The conclusion that must be drawn is that the training program as
't #'c; X , i;W conducted before and since the Exercise has failed to teach LERO personnel

..M/M|)
7:' M:$. %,[' y 'i?.i A ts 1| J: y ,' l.

how to communicate emergency informadon effectively.p .N.;'p. ;t.

My; Because the consequences of poor communication during the Exercise re.J,'b,M, .G
,

d..v*
.

f pg. , suited in a 8nding of a De8ciency by PEMA and a Fundamental Flaw by us, and

f'.Tc. ~ "l %v because we agree with Suffolk's witnesses that timely and accurate communi-

f _ '.,fli. S| G y< g j;.; p( Q $ ,;
.

3| | .y *f.dG;; cations provide the backbone of a successful emergency response, we conclude'

. .

J
* M.; 7 Q' ; '' ;

that LILCO's training program is fundarnentally Rawed in the area of sommuni-
.*g.',- "yJ. "i cations. We recommend that LILCO institute a training program in emergency

'
. ., .

.

' .. + . * Ja communicadons modeled after that described in note 54, supra.- " *; y 4" .

..,.r x., c-. ~
.-. ..,,

-

?',,', .Y *Q~ ;.j , ,* 4.s - ,' .@,
*s**

p. , y . ,,;, ,-4 . J. k.t 's:< *@- 8. Subcontention EX 50D
~ *

, , .

.p ,y
b .' . , f 9 , 5'M'. '.M,p)j

g. , . ., u -

. Subcontendon EX 50D alleges that the Exercise dernonstrated that LILCO's
.,,._ T .N;j f 9t y g g' training program has not successfully or effectively trained LERO personnel

. .@ N. O. 'MM,4,Y..,.4,'g L$N,3.1.N,\
to follow directions given by superiors during an emergency. Suffolk Exh. 96

. y.s gVy,5 at 148; LILCO EX 50 Testimony at $1. As bases for the allegadon, the'$
.y : N gc.;,v.1 ' gf ', ' . ag, subcontention cites several other contentluns and a num5er of the 6ndings in.

3. w,q;_f;, "W the FEMA Report. Suffolk Exh. 96 at 148: LILCO EX 40 Testimony at 51..- - - .

,. @7 . [ ' j '' d' [.' d
. , " ' '

Suffolk's witnesses testi6ed that they were not in a position to agree or dis.,.;, ..

. .c[n

,

'.] agree with the eL% because of insuf6cient data. They cited two examples
'

; ; @,,-
.

* '
-.

,.

,,
,.3 - of LERO workers failing to follow directions: '(1) bus drivers who failed to' 9 'j.

.,

, . . b| * t '

read their dosimeters every 15 minutes in spite of directions to do so, and (2)* '
.'

~' -| , C [t - ; a Transfer Point Coordinator who directed a bus to go to the EWDF in spiten
,

of instructions to direct buses to the Reception Center. On the basis of the data
' '

.
,

-

; available to them, the witnesses testi6ed that they could not provide additional
m6 bases to support this subcontention. They stated, however, that their lack of

'

. . .
.

''j '| support for the subcontention should not be construed as constituting an agree-,- u.

,
'

,.;; ment that LILCO's training program has been successful in this regard. Suffolk
' ~

>

' ' - ~ .: Exh. % at 149 50.' . . .
* ',

'. ?' LILCO's witnesses, citing as an example FEMA's favorable evaluadon of, ,.' 1 1 the performance of the Port Jefferson Staging Arts Coordinator, argue that
' =''

; ,

N.; 1
' "

good performance by supervisors must mean that those they are supervising are
'

. . . . c. ,

: following their directions. See FEMA Exh. I at 56. *! hey also argue that the*-
x , .,

,

M. ; fact that LERO succeeded in deploying approximately 1000 workers indicates>v - -

' .- ~

,, . , .

! that LERO personnel are correctly respondng to directions. LILCO EX 50
'

- ,. ..

.
,?. Testimony at 5152. The few instances of failure of LERO workers to follown ',#

'
-' ''

.

'

directions cited by the Intervenors are, in the opinion of LILCO, isolated, minor. .

,,.

incidents that do not demonstrate a Saw in the LILCO training program. Id. at- o s .

.7 $3,$4,. .

, ,4
. , , ,.

' > -* .*
%*

4 s.
J . *

. t

9.e' g %
,

t

+ , s.
I

*

196*

. . ,. . . .. ,
.

* .,-

1 , ..
,# +I% - ,,6,,

J* .
.

1
,

.. '. , -

i

. ,< .
3

,

c, . y- m

,
. . ,n -

4 . '""***.-**[qi ,
A. "' -1D-* e (,-., - ., . 3.s = ,. p %49 9 ,. . , , . . , ,

g

, -
' ''

#$
. . . . *'. \l,' ^ * * *'?'- *,,' N . '

'

.

. a t , J " ,+ * 3 A[ . - . . - . ,. ,

, , 4 + .

( ,
* .' ' , ' .

. , .

,%,
~

' g; . ' . .
V

s . . - ' .. ,
, s ,

* ' , ~,# .,

.g.x,. .
"*)

; .*
*. ' - Q . ** e. L

- s{ , ., .

d1 *g e *. g . -
g

.
. .

-

. .. . .c ,s.....

...
. . . .

.- o . . .... s . ' *. * a ; g
..

. _ , , ' s. ,e ; T ' tg n* .* . ,* * * ..> , s[ - ''4 %
.

t
,

..
.

._

, ., - *v ,,
._

. .



W WRdTRMuM@s&Y..E. UM,%. $Q?Y:e~'in?'N;9.,%! M.,*3|%..M$?. C.Q.h:'&M|5BWW65$WNW & &$%.W $W.W.pG$. tWWVWYQ3.&h. .N. N+
& , -@w .@, . 6 y '.x y,&:. w.. m.;* n '$ . H - s.

> J,h :p .M.?Q. gW'
, a.1", v' ~ . ~.

:, i . ; . %
.

. u -,
V .. O ... ..n :p. p' * v ^r ;,

. ~.% s, s% , p '.-n '; 7
'.- ;

7 wwW:y wa r 'ym.m. 6. .m;s?:u i. .. / ~c.: o. w. 4,. m v,:,. n ;. !/:.. w .:r n;~. , . . y :
~w :

~g ;? , .n,:u i w .? : :a
.

% ', c: v. >r . ., :9 : a '
m.

-

;.

ey..w.- M. .at -. . .
.

m . -, .L
.n. t % . q+ ~ .

-

.. e < .c.4y.< p.k: ~ ~ , . q, - e A
. . . .

.
,. ,N m

. ~_ ',. c. , a , .u o .- x-x, d, m t.p 2, , . ~w... .j; .7.w. g. . +
. . .. - -w

.

. . , -S.
n

.

. ,m- 6 . .
-

-
-

m. , .::e'. .;.a. .q. n. g.Q, ._ a, .-. ,... , c a r . , .. s .w :.. v, a . . v. . ; . _:. . . . : . , v.
-

:
. >

. . . , ..._... .. u. . - - _ _ -. .. .. ..u..,
..

.

3
<

d.*4 h's
. . . ... .

. . .h. . y,:,N. y s' $. ,*[s .' m.w.
*r
,:f..v .m. , ww, , -

- m. ~u..v. r . . .
>

:

w r g e ,,,f, wh' , .. :. , .. .

k;.h[ / W @j [+,. & J.;W.c. N#
. "' N 2 i' I* -'

#

a i gM'M'''.%
~;us

*

SSt h~ #~ '

L, M:mwSj'y,fpf@f'[''' F''''
'M' gi Staff likewise does not believe that enough incidents have been cit:xt by i

h.yN[ m..uq d
.

b 'u Intervenors to support this subcontention. Staff Proposed Finding 476 at 178 I

i Og me % 39-
4

- if g4,p$, ?r Mt,.~

Conclusion on Subcontendon EL50D. The parties are in agreement that

M. h: dDMh (Mgn:i, h'.D/N,.w.c t there is insuf8cient evidence to support the allegation that LILCO's training

g j [ # w/.( [/w w t:.r.; W + h h b
Program failed to teach LERO worsers to follow the directions of their supui- |
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IM$h@'N,[Msc.O ?Qg g,q(h3bh'.g,bt
, W.

M the fail'are of LERO personnel to obtain additional information about the gravel
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Iic $ f /.T. Y 'ir W [Ri$''.. g ]| FEMA Exh. I at 37, 65. Suffolk's wimesses cited still other examples of the

,d. W J M M M M W e; p'y h exercise of poor judgmern by LERO workers, as follows:
Va. L p . .; ,%p* W ;.b p M @:s .? ,, wh v ;. +7 , 7 2.,
.. - s;s . u ,... .

~
w.x e 2p.

e;O . .;Mj4.1 De dension by the Evocueuen Coor6nesor to choose e uof6c moming araugy-

* 3.N W f py'.'r k 6;',Q.-[NMg,g widmet consaking persons fanGier wish the roadways in the mee of the impedi.
.i .' W.J.4A4. T h menss whid msuhad in a sension to employ en ulosical mouuns araway, isut.
. g 3.u,*y,. j. p. ,:,.'(a.q.

//.Q;.e

i,, i ' $ ,|dt 4. ..,%,
y . r . .'. a3

fok Eah. 95 at 153.]. . ., . . . n; z.

>14 'p. . - . r.- e< . . .c . a . i. .'
~#,' M

P 'g,(:g.' i . ,,s.'.,. i * . )d the paum yg|
A $ eld Incnitorglg tegn stopped to @ does - ^ date whGo stdt withist

5* * ==.

,'. . Wp, (* f:
*

:,
e: t. .

*p. t-Q 7. *Q
,.n .4.%.r. . A . ;*D $a > > , i.s M. 'r 3.

Ts. , . .e./ %j .WM j,4 '. ' , '
A sineilmed ewecues who bed been found to have consumineend hands while beeg

*

" .'[fk'*dd.SN. %(.8';:/k;@g.. .s'N monitored a the flecepuca Casuer was advised to put .i rubber h~miaa before he

' -.

a(:QS.7!w' [i'* Ny[@ t.y ., was advi.e4 io put on nom.seminni.i gioves. g4j
*

v- .y..; h;$)w,. m
.

, ,.i . [[' [.- $ ' '. y' ;,1. , h.I.' h$,; how eatensive the evacustica would be, a 1.ERO Ce8 Board opesesor advised that

.$.M,,' '?.< r **', J In response to en inquiry from a person who bed trude going to Suffok about-,

'.
c , .

.v -..yy,a.r v . p n ,. t
, ,

.

,
.* ,. 'a.' .'. ** l'*' e. ' p g * b% .

'

t
* '.*5.,. ' * ' , , g.. .. . , < .

p ~9 | t
1 . . . ,

.

.; s.
. y s '. . }9]

* ' '

oh ; -) ' _
~ ,; *

- s r

.' [.Qf R .f.. 4 -
* .'' i5

:? g s.' '

,' . . .; . , n '; ~, .
,s

. :

.

,4..% . . -
* * * , f .5. . .. y . *. ,. .

8 i,
.5 g,

, y f. % . . l.'. , - ; s ( ) , ' . ,

,rf .~. . v ..; j *, * . ' [ ' [ I ) 3 ' .4* , 'I # ht s ; E.}'t c f ,, + ' '
. 5

' , . . , , " . . 'e
[- , ' ' ' * - . - '7. ; ~ e - - . . ., - -- +., , . . . . , . .* .y. - . .

~ 7d T . ,' *.

. . . . . , .. . a. . *.? ,,

t* ',a.,
. i ,

. - .
.,

: .

f'
% T, '"$ %4 % g #g.

4',A. ,*-*_, * ,,6 . ,, .
- * 9

-

. . l'
,,

,

.f , , p -r s s . ,, . ,,; S

o s , . ** . * o' ? - .
*

. .
.

* ... ; . ,v.....y
. - -

, ,v- t,,

. . g .



W . W 65f W Q :M AW3E JQnF
Wip. ..wp. W. ..m#W. .W. . ,W. .@J:n n. . %.^ . n.W,%, _,, ', m'V ' H i? .

.
* ...,%W:.39M.. .M,. . .M. .. n :.8.Q.

-

1 'M~ . %, .$. v.M...m. _ m.,.,'.7.'W'....''..; .. : :' ', . r '|~ 7, W.:
'

' "
-

(* : . - ' , . . ) n . M. r, !;a
*.

-

,?--
* ;;. w . .<.

.7 ,,A-,y . .
- ae.. g. . ., - >

, q O.+ .? '. .<a
- .. ..

: p w:, . .,, s. ! p:,.f ._ w t . ~_. ,' . v ...
. . ..

n
,

. : o, . a.>

<.f.. . . J a ,q g -
,,.;. ,. - .

. 5s.e
.. 4 . . ,n, , . ,.,

.K.'.>"?:'n ,,' .=. . e-. ? ,
' -. ' .<:. - J:. , n ,\ ;- u .- * 3 ., :;-:. s.,. .~r, ., ' ,', \ '; j - ?' ;p , D . , .. , . . . :.. .|'

'. ,

.- .%QG:| *. ' W; b..,:" ':$,' c.s.O;\* |.| : N .c ,% d*&-

: ., c.. ., ,

. .,
- ; ,, . ,, ,

.s
,

,

4 . <; Y.''..-V.*s
.

.

*

3, , ,, ; ,

,V.,,;..'*,r
*

.* % g. , . ,) . ..

. .u . , . . , -,;;
.rp .u, ..,,g, . ,a ,.:

..

,; . . .

. . . ,* ..s .,
-. 'r . m. < ;o. , e .,, s

.. . n* g. .;5,; ~7 ,e c' d
,

* ' . . 1 "

..- - .y %..,. e.'.% ,* .f*G g ,;;c,.O neommended. W contends su it would how been beser judgmera to how u
. the only potectin acdon was closing of schools, and that encuadon had not been
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" w t .;,,. q , ~
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1 In nsponse to an inquiry whether lobeters caught thu morning on the Shoreham
,,~. W : ' . .

. jetty were safe to eat, a cad Board operator responded at 12:28 that there were no.

., ,<c, . , ; 4f v * ', . q,.. .. m ',? ', a ()i dua to indicate that anshing would be wrong with the Ic6mers. Suffolk contends
ts.:

. n . . ,

; @..s .:4,G :ilij :, that a response advising caisim would have shown beuer judgment, and tha- 4, _ .

. s ( ,[ ,
. . ;[ '', g ',. y ',')p M*?; '

" ' ' * giving a respmse without ewn asking what tirne the lobsters had been caught,

'

. irp,'.g,', .,
dernenstrued a further lad of judgment and cunmon sense. [ld. m 155 )
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dos. ' ' *6 *W: . ' , ,' In response to a simulated call ficen Dan Rather, who warned to take a TV cnw to
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d. .~ .#.
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*
, . ..L; %f ^ ', | ' the SNPS, the LERO responder advised against going to the plata because "You,. .

..? % ,..j . .,

..b' ' . D. e , . . Y'' fact that the responder advised againa going to the plant pa told Ruher how to

'

wiD be in the wmy" and then gave dirutions to the plant. Suffolk contends that the.
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',',A :
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. cc. ', ' ' j ." s get there demonstrues poor judgment and lack of common sense. [14. at 155.M]' a ,

,;f - ., .'; J.1 2; % . . .'.

.:"' ' ' '- < ' , , g. . .M4 LERO's fadure to contact the URR in order to tell the rauroad to divert its trains-m

, ; 9 . [; - . ,',fi'. '. U'k [.(,',Q from the EPZ resuhed frcen a fauure by LERO personnel to use independent
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. , , ' ' ,.'',b 'j (|.* ' ;. 7. ;.' , , , . because me apparently nonessential staff member had nca amwd. He showed"

. - % , ., , *-. . , .c
, poor judgment in dalaying the <perade of the ENC undl rou cau had been.

N i 3 * * .y JA completed. [1d.)-e -
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Although the EBS message ordering encuadon of the endre EPZ was broadcast'',-
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,.'
1 (simulated) at 12:00 md the ULCO spokesperson in the ENC received thisP f - ~ <
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informadon at 12:22, she waited unta the 12:47 press briennc to release this''
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s..x informatim to the press. Suffolk casands that these was no reason for this delay,,
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*

g ", which renected both poor judgment and defective training. [ld, at 156 57.)<
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- Another error in judgment was displand in the ENC when Dr. Brul from Brocdc.
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haven National Laboratory, whom ULCO had available in the ENC, told reporters,,

*
that he would not fouow LERO's evacuation recommendadon. [ld. at 157.]-
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EOC to reponers orally. [14. at 157 5g.]u , s: .
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4
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to tailor them to specinc situadons. [Id. at 158 59 1
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a . .,. f,+ s. n ,,;. % |,",: 5 'n#w,o . 4|. .Q3are taught, if anything, not to use independent judgment. Suffolk's witnesses

.. ,

P,y'Mg;,M;Q*gh.pk.v, 'vM+<.-
s

p o. y?
- *

e.,* c ..e c.> . ., a

d. ffh -l # believe emergency personnel must be taught to think on their own, because to |

t.

.nhW.fid*JM.[Mh.).Op be able to handle unexpected occurrences, t.mergency response personnel must .

@$ -

hyh
mM,thNP 'of <*ph.EkM@hh ?*LILCO's witnesses testined that LERO's training program is not intended "to

be able to "think on their feet." Id. at 159 60. !

[4.-f[h_ M[FhfhM,hkI i'h. train a group of free thinkers; LERO personnel, particularly in non-management
1 g /.M roles in LERO, are to implement the Plan, not develop ad hoc responses in the |

N.iyi Mr.tM.dG}r.?NW.4/jQ W 6) 6 eld." LILCO EX 50 Tesumony at 55. Further, they believe that many of the
1. ' X.C,?;''%-W M examples of use of poor judgment or lack of common sense cited by Suffolk

t. W D) 3 h' rf' M M h $ Q$4 from other contentions or in remarks by FEMA were not, in fact, examples of*

Ji -/ such. Rather, the LILCO witnesses believe that LERO's response to the traf6c

/e'. E,i7'I.E;N,,M.TW.i M,p.';LF.Q q T' ;?.6',W, d impediments demonstrated, in several instances, the use of good judgment in.

@%%%':,"t M response to unanticipated events; they noted as examples the Traf6c Guide who
'

N.O T. * y , N 7 M *, ? . D M called for traf6c cones and another '!Yaf6c Guide at his TCP; the telephone callsY
'

IA N,)'[.f M & ;|;,$ f $ f @%to Hess Oil Company and the Miller Place Fire Department; and the dispatch
At ,. ,.. :4. E | / V W $b-' of a Route Alert Driver to monitor the radiation exposure of are department

V..N,Q.C'Q.y' ;j %( 1%.u.T;f.*.iqh/ personnel Id. at 56.
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;.

. - w 6 tv, ,3.. .., .t, s&.9, LILCO's public information consultant Dr. Mileti tesd$ed that he believed
N D ,<. c - v.'s EW/N> $ P80 Pie could be tramed to use better and more informed judgment and probably
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.1* i$6 independent judgment. He did not think you could teach people common sense,
@'T.I;$Nyte[J M; however; either they have it or they don't, in his view. Tr. 5169 70. He agre-d

y| . N.-y .... that Sexibility was important in an emergency response organization, because

4;'.MW;Yui{$' .Q., . ..,. ...0,1 $n.,. W ,N. u. $. 9 ;$ 3 q |,$..
. c

$y y & @ d.y M 22 in an emergency, circumstances arise when workers need "to exercise good |
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.f,Wi3 Mqd judgment and not go by the letter of the book.'' 'IY. 5170 71.
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t....r,N,N % g,4c34|
FEMA witnesses Keller and Baldwin agreed that the failure of LERO..

y % ,. y w u

% N!n $+f "cy.QM. . s
. they acknowledged that the Plan did not call for noti 6 cation of the railroad.

cNf;g"! personnel to contact the LIRR showed a lack of Wapandant judgment, although.

S ' S M i U [d , h M D:' t.) %.].kt Tr. 8273 74. Witness Baldwin added that it would have been good judgment for

i..Q. O r;.M.,4 pJf,a >s ? - - LERO to notify the radroad, even though such noti 6 cation was not called for )i3
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in the Plan. 7Y. 8274. It is FEMA's position that this inadequacy, as with most.y'

y.Q of the Exercise inadequacies that it idend6ed, is attributable to a breakdown in ,

d.;7,$,Cjd The NRC Staff accepted FEMA's 6ndings on Contention EX.50E and stated
the LILCO training program. FEMA Exh. 5 at 73.
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%/Id that LERO failed to show redundancy and diversity in iu response to the road '

El D.j,TUM$|,. & impediments. Staff Proposed Finding 444 at 167.
Rd U,M.WMM A dit.'j Conclusion on Subconwndon EX 50E. We conclude that the weight of the
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evidence supports Suffolk's contention that LERO workers are not adequately
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.iP ' E. 2,'.*|f .3 tramed to use independent and good judgment in iesponse to unanticipated'
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vM2!.-M ' l'$L?, @T :In the emergency workers are able to make good, independent judgments and ad
hoe decisions. Professional emergency workers, such as the police, are certainly

M. MQ.1.'Wv
,

% M ['P,| %.'(f G 'O.M M@' M}
.

*2 # / N.. 5$M required to make independent, ad hoc decisions. LILCO should expect the same..

d'f.,D,%|Q$. DE for its emergency workers. LILCO's training program should be modiaed to3% -A % teach LERO personnel that they can and should exercise independent judgment.

. ,0.j ; ' *4bg$.W and common sense when faced with unanticipated events that requise a prompt,
'.i, p M ,??' W ,.'/; 4 9 d.y* effective response.

. w' - a .R. *'u,a;. :n.,* ' 7. . o';s.*.c : v. 4~.,e$a. -+

M Q .e'
p , ; .W . A s, y :. ).%.

. .
,.;;3 $ n d

- .,-

%;.%s ,1
. L.np

.i )s m:wc..g..y%4;$ 10. .Suknernden EX.50F: .v
- . n .r.N E:q.f.~.? W / 7 7 j*

#. . .[$ ',NJcQh 3.D, training program has not successfully or effectively trained LERO personnel

. Subcontention EX.50F alleges that the Exercise dernonstrated that LILCO'sx.

J .' 9 [ 4
?

1; ./Ulb9b;[f. d',/ *@ to deal with the media, or to otherwist, provide timely, accurate, consistent,

' M y i.., M . M .y . N U M and noncondicting information to the public through the media during an-

'

f, f % 4 %y tv2. k.j'7.j Q y p
emergency. Several em=laaa and comments by FEMA are cited as supporting

M n|'d Subcontention EX 50F. Suffolk Exh. 95 at 166. Suffolk's witnesses stated that
y|.71M.

. QW@'.V.CJ ;,
] !W'.%|. ;Q;'

.pp they would cite only several examples of exercise events that support theQ{.
'M O2 subcontentioni other examples, they said, are considered under Subcontention
3 W w%.

7 h [f W eJ%.M.:Tg.f* ggiG,j
.u . . i d' EX 38/39. Id. at 167.

Q';y/ 'y 1 The Srst example presented by Suffolk dealt with the time of activation,

t.l.,.,4.;fe;g.g[f.[>)j
.. E A of the ENC, Although the Arst EBS message was broadcast at 6:52, it wasf.,

e q ..r. g,g, , . not until 8:25, an hour and a half later, that the ENC became operatanal.
.,

.7,
'. . ! / 16'd, p /. '.jh Suffolk's witnesses believe that the media would have begun pressing LILCO'..

'
, /j '7 .A for information shortly after the 6:52 EBS broadcast, and that the delay would
y 7.Y.My, probably have resulted in confusion, speculation, rumor generation, and a lack,, . .

ME. ~ 1| A; .,% of con 8dence in LERO's ability to deal wi'.h the emergency. /d. 'They argue thati. '

'

' g sj LERO's hour and a half delay in setting up the ENC renects a lack of adequate
- - ,

, , x i;;p.%.; training and a "substantial lack of good judgment." /d. at 168.s .

'*

ij @j Suffolk's second example was LERO News Release No.1, announcing an|.1
.

, . . , , Wi -9 Alert Condition and stating that there had been no release of radiation; this
-

1. ,

t ' "'9 :iy announcement was made at 8:21. At 8:19, however, the ENC had been informed
- - -

. ^.by . c. Z.Tj that a Site Area Emergency had been declared, that a minor release of radioacdve
'

.e

'. .t ' :
, 7 ),(I malenal had occurred, and that LILCO recommended that dairy animals be,

* s.v J' placed on stored feed. Suffolk's witnesses think that the short time between
'' -. .

1.,, . . f '" 1, "[ the ENC's noti 6 cation of the Site Area Emergency and the issuance of News
,,

4 J, f #, 'J /.. ]J Release No. I makes it somewhat explainable that News Release No. I reported
' '

, ' ' '

the earlier condition. Id. That they consider inexcusable, however, is the fact
~

6 - S , j ",, ' 7, ,j. that no prompt correction was released; the Site Area Emergercy and radiation
^-'

, . q; ]' i release was not made known to the press until the issuance of News Release
*

', ' ,' { No. 2, which still had not been released to the press as of 9:15. LERO News-
, ,

.

;. y .tj
p 6;|: & q j Release No. 3 was received at the ENC at 10:15, but it was not posted forc's# .. , , .

' ' '

the press until 11:10. News Release No. 4 was received at 10 45, but w1ts not
-
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i posted until 11:56. News Release No. 5, which covered the 10:24 evacuation
s . r.,

, Mf;;@.N.|p:d4h recommendation for zones A.M Q, and R, was approved by the Director at

M'Mp '
. .y. 2, c) j

@D , h h $ g E{j@.I,' Q h. 9 @0,.
7

NM' 11:02 but did not arrive at the ENC until 11:36, and was made available toY/JN'jJf4M
pdlNN[.h.If the press some time later. Id. at 169. News Release No. 6 was approved by the

D M N /. W [3 [' N ;ah Director at 12:25 but was not posted until 2:10, and Release No. 7 was approved

.

Y '

N $ M by the Director at 1:11, received by the ENC at 1:47, but was not posted until
O... w .~ %. h .%, %';:t.C;. fJi ri .. M. w. Mw M dy f, t. 3:07. Finally, although the decision to evacuate the entire EPZ was reached by.w
' "cTM6|L '' N d ~p n*D[N ;g, the Director at 11:46 and announced in an EBS message at 12:00, the ENC did
. "epp.c.Q W2/v/ M,

.
. ,

y,Q.'X;.;W;a -5~jpg$ H not inform the media of the decision or the content of the EBS message until
< .-

. Q 12:47. Id. at 170.
M T ', . .. . .J. ; n.c . w. ,,, . . .M. . v t&g .a.

. , ,M 'Cfr? .11'r; Suffolk's witnesses argue that these examples demonstrate that LERO per-:
.

1 . ..
-.

M. ' *r , a sonnel were unable to provide timely, accurate, consistent, and nonconDicting. . g ,,0 ;. ; '. . . '

f 6 " X ' '.t.-'..s . ,1..

-
,.

f;, b 6.c , . .\ , C d'C;'C :),'s .;3; information to the public through the media. Rey believe that during an emer-
.r i' ; g ,} f gency the ability to provide timely and accurate information to the media ise

1. 0 3 . ';.:.'!|,3 ,;..~:* essential to ensure that the public is kept informed concerning the status of

cc.pfg): '.[9 ' q c'
,4;|. 5 / ji./ ~.'.14 ,.. j'., . |Q't the emergency and the protective actions being recommended. De witnesses.

,

2 '. c.N suggest, further, that fear of nuclear hazards could cause the public to react
. - W[7 '1M, trrationally ifit is not kept informed and up-to-date regarding the status of the

, , , .

; Q . .j.< * Q ";c .eCt ?.h, |-}i. S.tf .4
N.f..p

b . .. ,
it:'Q .

emergency. Id. at 170-71.

' j .M.|v ' , '' [f ].;f|j, Q.fi . ~ '. (-|;y W ?
- . , . -

De police witnesses testified that they frequently confront situations in which
S',. ~! ; % immediate media contact is likely, and therefore they have trained respondents

* >
,,

h,U' $[ i Dd$ to deal with the media on a rapid basis. From experience with natural disasters,
dI. K.[ ,

.

".g ,. -916 q hostage.taking situations, and techr.ological disasters such as chemical spills, the.

j@h. / j , , j . ' i W " ' '.
N$ 2 -[ g ,,[J|I N ' ,,' N[]3

police witnesses attested that the media immediately seek out officials who are
.k . 4''." ):a D. ' .$ in charge and demand information from them about what has happened and what
,.

'

to expect in the future. If the officials are not prepared to respond immediately,
n 'L;. %, . > ? . . R " . ';j the media publicize the lack of preparation and seek other, potentially unreliable,

. .
'

m

4 ., . ~ . ' ,. %. ~ e..,_y sources of information. Id. at 172.

I *I .J[
'' N . @ , 8 a..-..j

-

. ... .' . 'm Suffolk's witnesses testified that from their review of the documents, LERO:

,' 2 7 . i . :. t .:', [" h ,';cc' s ,' '

.'c;** f 9 ' personnel had no understanding of how important it was to have the ENC inC .*

% M~c $ _tc.
. operation at the earliest possible time or consider a meaningful alternative means

- '. . ? ; g ; ,*.; .. '.- W ,- % of communicating with the media prior to ENC xtivation, ney believe that this
i

1ji;.C 4. f q, C ,py' ;.b .] , lack of understanding by LERO personnel demonstrates that LILCO's training

-

m . . . . ,

s . O,| , +. . ;'.! 10 fr . cce. Y., , =. has been inadequate. Adequate training would have stressed to LERO personnel.% . e 1.. .s
. .| y ".p . gn

, p. ,; * , (. .{.J , N 7 q;, the need to take charge of information flow to the news media almost from the 1, r :. j%;; .. sf u
-2

minute the first EBS message was broadcast. Id. at 173. Suffolk believes that,
.v,,

' f,y ~ 7 ' j 3. "y.; KR . ,/ the Exercise revealed that LERO personnel had not been trair.ed to realize or:~, .a . .
^:,C. u.UW . i.

-

# % ,J '-J :.. p, ' .i understand the importance of appeartng to be a credible source, or how oneT '. .J/i ,M.g .c !

S.S. ' .f T goes about presenting that image to the media. Id. at 174..

os,%.[.M,L'j.';,3.7.a-n; Suffolk's witness Colwell testified that he had personally held numerous
'

5: ~ !
7 2. f ' di ; .D. ;. local, statewide, and national news conferences, and that he had appeared "live"

'

J (d.. !MR/1 R* k, : g u.. ,y >; / C. . ^. ; .@on national news networks, where he was interviewed concerning events such
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3' - |, :. 4 3 P- %wafr.[y'.j.1:$5 !!gk.;; 3!'%.ij as aircraft hijackings, kidnappings, shooting incidents, fugitive apprehensions,

.d'.hi?D:619W:b.h "E4%g[Mj
,

bombings, and major legal cases such as ABSCAM. He stated that if a

h spokesperson for a news disseminating organization is to be effective, the
. g ;;$ '. Je ?#$;d| $gh.] spokesperson must instill a sense of con 6dence that full disclosure is being

l m. .

;i,.;, ,c9,V,@|.'f M .

4

, 7.w n.% g-|@%y@.h/k@7
,

' J'","Qgy. made. Once the media believe that the most current and accurate information
NPVjg is not available at the news center, they will leave to pursue other lines of

|yy,V '' < 9'y.D.QG:''.$.M 5h..;.R.g|.R gQM inquiry and other sources. Id. at 18182. In addition, witness Colwell pointeds .q-,

J W'.,c.. '('@p/2.| M Q[[$ d
.M out that the ability to deal effectively with the media could be gamed only

through experience or through extremely realistic role playing exercises, and
% i . .p' that in these simulated situations the role player should be put under pressure/pc$

$.g,1;.g', because he will be under intense pressure from the media in a real emergency.

': .,
,

/
-

,

,

4')f.x, . ;A. :
j P.,g.! :. ~ ' He stated that the media in this country are known for, and pride themselves on,' ' . .

, W, . . W, W. Z M. asking the hard questions and refusing to be put off by vague or ill informed...c. .

. < . . -, , . m - .

. .:. ., : : . ,a ;a . . . .%.i ;:0.%..,.pc.
answers. /4. at 182 83.%,

3, ,... . ; , . _,

.'

F Finally, witness Colwell attested that while he was unaware of the speci6c-

e . [ M . S ( ., '.;'A M, M w! . ,
_ "

.?A training that the LILCO spokesperson had received for her job, nevertheless; 1

; W y ( f. . " .L. , her performance during the Exercise indicated that the training had been
.P

.g c fV.e. ; c; K:;'.[h'.,g.i;4
inadequate. He testi6cd that the ENC condnually tagged behind the EBS station

cc. '. M. .' '. j ' d $:W; ., d.- .j in releasing information, at least in part because the spokesperson would await<

. s. ...N . ,. the next scheduled press brie 6ng to release information rather than issue a news
. . .

#,o'l release immediately. Witness Colwell auested that he had viewed the ENC. 'c... ,C.:>,, ', . W ,:.J. . '. @,..

.* f ; p. j r~; .W YA y videotapes made during the Exercise, and that the spokesperson frequently,

. f@.m F ' ( N;: . 4'y
appeared flustered by the quesdons she was asked. Id. at 183. In witnessn|- ,

y i,f( ,Q[4:.p Q Colwell's opinion, the spokesperson's performance made it clear that, although:', . ,

J *;; ;q she was the LERO spokesperson, she exhibited little understanding of the].:, qi c. :

M ',.;, j, operational details of LERO, liule access to higher levels in the organization|7 ~..,
-

; -{ ' and the information Rowing from them, and little skill in establishing rapport

-[._j p p [|2.W y
. -

1
~

*I
_ c. 7 with the media and effectively 6elding their questions. Id. at 184 85.

',J/.E |W. y@'.,

nel were capable of providing the public with timely, accurate information about
; LILCO's witnesses belleve that the Exercise demonstrated that LERO person.

J
.

, ,, s.

e .. ;]-
% f $.. , ,/

,',
j'

,
-

NW ~
the emergency. They auribute delays in transmitting information to the media !'),>-

1 ) Q. '.') g.'q , .
to the breakdown of the copying machines at the ENC rather than to the train.. . _

' 3 ing of LERO personnel, and they further state that there are now ave copying.

] , v y "; ,,. , ,- machines available to the ENC. LILCO EX 50 Testimony at 57; 'TY. 5652. The
*

,

. 1 w .,.";. . wi. .- , witnesses contend that the public was given accurase information directly and
'' *

,
..

in a timely manner through the EBS messages, and the media received essential
G ,S '

-

,,1

r ,: information through periodic news conferences held at the ENC by LERO and19
| f f / M, |,,; , M

.

LILCO personnel. Id. at 57 58.-

,'

; '. F ., . 3 3 y . y,. As we noted in our consideration of Subcontention EX 38, prior to activation,

' '4E
. '.g of the ENC, inforenation could have been provided to the press by the Corporate. ..

. . . - ; -

.

Communicanons Department (CCD), which maintains a telephone line that is+t' :-; 1. .. |7 c '1
1,* .,[/'

M '. [. J/f . covered 24 hours a day, 7 days a week. See Id. at 49-60; 'TY. 3435-41. The' . .;i' ' ''
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R f .* role of the CCD in an emergency is described in EPIP 4 3. See Suffolk

.m. : . s. e .3 Js. y

N M /' %g ,19 2 M.d MNbdCExh. 47. In addition, in discussing EX.38, we noted that FEMA had concluded

,
.

$h
N%%.<7f:'f'l -d' M'Mlt that activadon of the ENC was done well. We agreed with FEMA, and we alsod

M.My/h'h,p' JM concluded that other sources of information would have been available to theh
%ge%e.7p % J media prior to activation of the ENC.

NNT?.d$$.'iM$$*,, hd,Q W W e d $ifbthe news releases, we noted in our consideration of EX 38 that me arst LERO
MM h

_

With regard to the lapse of time between issuance of the EBS messages and

h@@*k'Nfi$,4?A 'fD.$/0.M;hMN.% News Release contained dated informadon at the time it was released, although
,M

'

FEMA did not consider this to be a serious problem. We also menuoned the fact

? @G @ g'y d[g }J M i h k M
that FEMA noted that' mere is no time requirement for the distribution of news

66$. . R. N$y.3<$ releases.ss FEMA's position is that news releases are of secondary importance
g ,G M O. .Q ;L';." .$4,.,: . y because EBS messages are the pnmary means by which essential emergency

. k S l '.,;. O. ,l6.,. 9 W F. p y N, .
information and instructions are communicated to the public. See FEMA Exh. 5,

r ,g
3 .m N .%

. . . . ., . s.6 r e a. . .*
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4 .3 1 at 35.. . - . .g, . . . a - < . , < . Se e

M; m 0 f .0.y,f.;s v.c 6 ;.-r ;a :,6p.QE,J;$;M/C M'.*v*i.Scopies of EBS messages which contained extraneous information marked for
a.,4 Both Suffolk and FEMA criticized LERO for providing the press with hard

,

.

hf.MOMQ.':'.% !.N
% *7 deletion. 'Ihey thought that confusion might result. In our consideration of EX.

..$.7:$Ut% W O.S 38 n agreed with Suffolk and FEMA that the EBS messages should be cleaned

a.'Q S i(h e @Q> M* r14 3 gI:,. Q QQUfh up before being distributed to the press. The fact that they were not, during the

9@.SONji&G
Exercise, probably reflects an inadequacy in me training program..S . e. f

MM,$.D;W'3 94'6 @. 6 p,
M.l It took the ENC 47 minutes following the Arzt broadcast of the EBS message

@'DN./.j$2'D *LM Q@|.'4TC):d.}^containing the evacuation recommendation to get that information to the press
N'' 'f,1.i in a news release. Suffolk and FEMA agree that the media would have been

I.'N M,.D,'E TO informed of the evacuation recommendation via the EBS messages. We observed
i*MOhEk.Mh.MM?ijg.]l
?.? f.GNQ.Qif* M.5 iM(Uf|/

3 in our discussion of EX.38 that upon thus learning about the evacuation, the

''M*3G media would have demanded more informahon from the ENC. But the media's

[Qc@"..T J.QM M. C'.4.",Q.?,'?. con 6dence in me ENC would have been eroded, and it might even appear that the

l';.** '.QlD,. i T.AW|';? ?!Q
. fl. 6 ' '. ENC was withholding informauon. LILCO's spokesperson should have made

-U p.*. tZ y it a point to get the evacuation recommendation out to the press as promptly

' $.. m,. N M N . Q'fGj y',y, d ' ha1 as possible. Her fGure to do so probably reflects another inadequacy in the
9, 4 . -; :, A .j . e c c;s training program.

; N N . G M M . [$ j ; 4. @ Q 'j3 .
In iu proposed 6ndings the NRC Staff concluded that while the ENC lagged

is .M .t.g';I e. . .WP'% y behind the EBS messages in giving out information, the media had the same
? MN'$$Nc;d.775TI:Q access to EBS messages as the public and therefore it seems unlikely that

h'f@. M.M *f.QWN]-;Qf4)'.i. confusion woul.1 have resuhed from the tag. Staff Proposed Finding 483 at

.Q g Q@$ g] 180. Further, Staff believes that the detailed informauon that the spokesperson j

',i. r,p.x .M, , .Qv.9;w,5 g.4,jqie .p. . %. . . %.
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?> M'y.r@IhWQig*/.y
is no evidence that there was a failure to properly train the spokesperson. Staffy .

,

!.

?,kN|36@h'[j'A7.D$p@g%py4
!fiQ i : In our consideration of EX 38 we agreed with Suffolk that LILCO's spokes-

%J@ '4 rYf Q person should have been able to respond to detailed questions about the

/ ??.M:k;, d.W%';ffi;,'g%;;p; f fuel truck impediment, to the extent that details were contained in the free-

.D$ . I M S!i R M .'. 7 play message. FEMA took no position on this issue. We also found in our

.Q'5EUh$hh'.M(R.$k
consideration of EX 38 that the LILCO spokesperson should have been able

.

'

l @, W Q O @'. 7... M( $ ,f 4,h';-|h d fd : W M M f ;j
A~ .E to relay accurate information about the gravel truck impediment: instead, she. .

incorrectly reported that it had been cleared approxima:ely 45 minutes before j
. fM.CiS h;l it was, in fact, cleared. '!he fact that the spokesperson was unable to respond "

< .. [s,,i J "|@c 'f'

@AEJ .,W i adequately to questions about either roadway impediment Irobably results from' y y-Ey;. Q .g h;;G
p.'..1,

; Ag3 . i inadequate training..

'y[.( .; W@.t;R.y:Q' Q?C.1|
. s ; . .: Conclusions on Subcontention EX 30F. The delays and inaccuracies in:

~ ' QJ 2c N. - communicating information about exercise events to the media is undoubtedly i

-

- @^, t if[136 y j y,.(Q,Q (.M.f[.Z
4 y?.g J. ;;. .d another reflection of the inadequate training LERO personnel have received in

communication skills. If and when LILCO follows the advice we offered, supra.( '.M.2@['Y.W.*$0.Q regarding note 54, the ability and skill of the LILCO/LERO spokespersons in ,

? L v f.z.4:s.. M XJ/ D..%* $n w :, y?) communicating with the media should improve.W '

.s

i ~. :. [s.? ;p ,. . < s L t. m. ., . .a. ...J.M. g$'.'g . . . g.QN H. Subcontention EX.50G

, . . . , . .... , . , -
y,. .I

-v.. +~ . n, >~.,.*,.e- . :c
a

f3 ,,

.

.. .

'7 .w : , g
,, . i c ..~iC . jfMI@$w$4/R Subcontention EX 500 alleges that LILCO has failed to provide training to |

-

.

, #.9 ..,;-@{M ,''.K[j.*T :%?.3FM,'.-Mpersons and organizations who are not employed by LILCO but who are relied ',

O' 'K 7c gn- upon for implementation of the LILCO Plan. Suffolk Exh. 95 at 186: LILCOg

[.jp M'c_Qq EX.50 Testimony at 59-60. Contentions EX 27 and EX 28 plus several EOC-
|

1

' . , 'a . , .;<

J ' A..
,W 4 f;; 4 '.p. - 4 b ARCAS are cited as support for EX 500.

|
,,.

f,k %,'#19.'yh|%g Suffolk's witnesses cited the FEMA Report that assigned several ARCAs be-
'

cf. .j 7,|q d p f ;y..',* y Q;j d cause bus drivers used for school evacuation had not been trained in dosimetry,sU
. . ' . ~ .y W , f.d- because neither ambulette drivers nor the bus drivers had been trained in K1

. g m f >. . g policy and the use of KI, and because neither ambuleue drivers nor bus drivers
|j Q. . @y . . : .' [,7.fQ $,]

;
' '

g; used for school evacuation had been trained regarding who can authorize expo. |'y v., w y :; 4 .y q.
'

. .' sure in excess of the general public Protective Action Guides (PAQs). Suffolk I

.c , . Exh. 95 at 188-89; see FEMA Exh. I at 45-46. |. . .t. , '. ; . " ' . . . ..y J .

-* W '. ... . A. c!.' i

~ ( b. Another example cited by Suffolk was the performance of Dr. Brill, LERO's I; it . < m .;f '
y pga;.q .p*My ..'. g , (. M i; ; scientist from Brookhaven National Laboratory, who appeared at the ENC.-

~

:D'"D.,.79'!]#.%]T
press briefings and who (1) gave out technically incorrect information, and (2), ,.

. : 7 y c.. contradicted the LERO evacuation recommendation when asked by the press
'

, ; R.; ' - s$.' what he would do given that recommendauon. Suffolk Exh. 95 at 189. Suffolk
.;s .M :. [ ': t d j / ( ,7f a alleges that LERO members in the ENC when Dr. Brill made the latter statement

' w m, ,jd. C'n.i;3"w, y ' j failed to wrrect it immediately. Suffolk argues that Dr. Brill's performance5.";& P *^
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hf f[f,M3
5 t $d$ demonstrates that LILCO has failed to provide adequau training for non LILCO.

I /A 'hA employees who am relied upon to help implement me Plan. Id. at 190. .W e d W [l;^ fe k.Mi@ LILCO's witnesses testi6ed that the ambulance and ambuletse drivers had re- !

h I.h Y' ceived training prior to the Exercise in radiological protective procedmes. They |M.j Ih .j/h, $ attested, further, that their investigation of the problem noted by FEMA during !A)sM k. O I,W'). d . Q d.
'

h me Exercl4 had determined eat it resulted from attrition among drivers who !Desd GM(M V p g g$.MNM' had been trained. Tb combat this attrition problem, training of ambulance and |i

(f(,e@.Q. p. t c ..qfi.AU2 A # 1
W .;.t e W rf. ambulette drivers has been conducted monthly since the Exercise. LILCO EX 50 I., q. Q . WQM.> g Testimony at 60, Tr. 5685 88. LILCO's wimesses also stated that while some !

e

M;AW;f wYMA.M;M}mM@$$ MKS&y|T'q;j school bus drivers had been trained before the Exercise, training of all school bus"

drivers had not been accomplished because only the Shoreham Wading River.

) $ $ 4.8, S h $f @W u,d
,

School District was going to participate in the Exercise..They testi6ed, funher, !j%9hD79,MX9 that procedures were being developed to facilitate the participation of all school |E;.W:
NNhh%h.M.hN3'$,b%y'.ih had been formalized with the Shoreham Wading River School District only.

4WRM ? if bus drivers in the radiological training sessions, but as of May 12,1987, plans
'

f.

QMdd||.f.Di@J''d @MDQ WHNO
.- LILCO EX 50 Testimony at 611 Tr. 5682 84 !

FEMA's Andings with regard to the allegations of Subcontention EX 500 !

M.9;%'%%%$g@f' .',g
'

.

p.?/ . were that dosimetry and training had not been provided to the school bus drivers, i

74; .s.e ..&i's p%'gisjf$'@$e . E.
, f. ,.|DW Wm'W y. M. which was identiacd as an ARCA. FEMA found that some of the ambuleue
*

.e w sp
.Mgs U drivers were not aware of when to take their K!, which was identiaed as an !$J.3%F{jy

;di,N.MN[ishWGV[hb.)
j ARCA. PEMA also found that school bus drivers had not been trained in KI ;e

hN PoliC% nor was the supply of K! for bus drivers suf6cient; mis, too, was |
*

'/76... @.f.. %%J-);N,. @.!M.%p
W;khy$ddQf$ M% identiaed as an ARCA. FEMA Exh. I at 45, 76. Finally, FEMA found that

Ineither all ambulette drivers nor any of the school bus drivers had been trained

6,%@T, W.r x ,;M.P@~w'6.. w .D M k I "JIf d k, M [ J $@ $. Q
. r. . .

wTJ. 6p fM* regarding who can authorize exposure in *xcess of the general public PAQs;
::MO;!%Y. f @, each of these W~ies was identl6ed as rt ARCA. Id. at 46. !

f. W.J@l.p'. ' 5y#,1 Staff does not consider the failure to providt, dosimetry training to personnel |
.'DI belonging to organizauons in participating in p.'anning to be an inadequacy in |

f'''Q @.S ? > M ,d M ,yJ p f N .o
the LILCO training program, although Staff ackawledges that it nevenheless |

| W.- n ...MW.E.\i.i could be a problem. Staff Proposed Finding 462 al 174 75.
|

h Y'M;h ;4|: 'If,. g,.c.Q.Q$[q,h5,['lhhNN,5){f
Conclarions on Subconstados EX 30G. We agree with Suffolk that the t

training problems identined by FEMA resulted from an inadequate training i

.J ;..M.eM.. W...',c Aa ,6 program prior to the Exercise. Whether the post Exercise training of ambulette !.

, N, M, ... .%@p?@M,5@.$m%y, ?g.g,..$g
L

.- i drivers and the proposed training of school bus drivers will solve the problems t

, G.'.p.%s. J; E ,@ remains to be seen in its review of Revision 7 and 8 of LILCO's Plan,

[f i|Q .g,@$N3.%$@j(!@d
.['.@M t.i ,W (the February 13,1986 Exercise was based on Revision 6) FEMA's Regional

4-Q Assistance Committee (RAC) found that LILCO had adequately addressed the f

O.2.[fM$
.

M 9. M 9 d TU ambulette driver problem, but it found LILCO's response to training the bus !ci We$.MT[Q:Mjf(O?.? drivers to be inadequate. TY, 5688; see FEMA Exh. 3 at 16. Whether the |
h y

5$$'OM' MIN d h Problems cited in Subconternion EX 500 have been adequately solved must
|l'd;'J.''.M,h.:.g.?[.]3)*.Jh*j?,7 J.i.4 be demonstrated in another graded exercise, i
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d w Subcontention EX.50H alleges that LERO personnel are not adequately ;

@k[J[$
4-; ' trained in the area of dosimetry, radiation exposure control, K! use, understand. |

:

ing of radiation terminology, and related areas. Conse@@ N penonnel |

v.r/. M.,,,S.J.ncq-p.49/d f;M cannot assist members of the public and non.LILCO personnel who are re..
i

h b M $ M $ h d h k. @$1 Mh
lied upon to help implement the Plan during an emergency as SNP. and who |

; M'?MN.f.d.).jRW.. O;T..W;.'i. concerning these subjects. Suffolk cites Contentions EX.42 and EX.45 and sev.

. $b would expect LERO personnel to be able to respond accurately and effectively |
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FEM' . . .
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. i eral ARCAs identi6ed by FEMA as providing support for Subcontention EX.s.
, e.g. . v , . 7,c ;,:. - .
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, A. t.. . m. . - - 50H. Suffolk Exh. 95 at 186 87..
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9,4'. , 3* ?.V.p;?;y;p ,'r ;*s. _' .d' ( %j /;"i 2 - A LERO Rouse Alert Driver who thought he mould receive KI authorizatim in an
,f .'
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'. C EBS nwssage. iM. at 192; see FEMA Report as avi 69 70.1-

., g .w , , f.,,I..l.. T. [|j ,,
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5/ '. ,,: , (([y[% . J2 .;i.- //.c: } ) : , ~ - '; 1 Exh. 95 at 193; see FEMA Report at 701
i'd N i - Trafnc Guides at two TCP: who did rot know dose authcrization limits. iSuffolk
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. Qi'.9;['q~.'$f:. ld. *

Traf6c Guides at two TCPs who did not fuuy understand the chain of command fore -

'. F$.W. |.' ' ,, .( / Mg JA.j*'';y.* , f);
-

escess esposure authorization, plus some Traf8c Guides who indicated that they
. ? .> ; ,; 3 ..'ggy;' p ., Ki1-

ef. might questim the authority of the Lead Traf8c Guide to issue the authorisation

y ; y y. m ; f;;.o. .i %g e...>>
,j. . , , , ; go, ,,,,,, ,gpo,,,s. (Suffok Eth. 95 at 193.1

.. . m 4 97. . . .,
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b*~j :. )..., C'| m .3:@. .y .We Pt.q - Two of the eight TrafAc Ovides observed by FEMA who did not fuDy under.
"n...g

C. .

'

}. .QQ') 4.u.WU d ri V C q
r;.$ .|. , stand the difference between tow. range and mid. range direct reading dosimeters

' Q'g ; 1. ', : [,, /j (DRDs). (Mi see FEMA Report at %)| '
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.' 'm. I The Puchogue Bus Dispatcher who misinformed bus dnvers when instructing them
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y$ t. .] via bull horn on how to read their dosameters. (Suffok Exh. 95 at 193; see FEMA
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,. V @ ; S . X . f. F ;. ,..;,p,..) Suffolk's witnesses argued that these few examples are signincant because i

! ,'g of the small number of LERO workers observed by FEMA. They believe that..: .
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the existence of so many training de6ciencies in the small number of workers
. &. evaluated by FEM A suggests that such problems are widespread. Suffolk Exh. 95 j
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1. ,1.N . , :D.. at 193 94 !
1/| 2,.. .

o . ,.a, 3. pp. ,q.A , ,? LILCO's witnesses contend. on the other hand. that Suffolk has cited only
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. personal radiological procedures by LERO personnel individually or collectivelyy
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42 'W' demonstrate a flaw in the LILCO training program. LILCO EX.50 Testimony at-
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t3. ; ( Q .g'). p J '.e. >.f, .i 62. Nevertheless, because LILCO is concerned about the safety of its personnel..
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Mh4 of knowing when to take KI, and of knowing who ard by what means excess

%A [j radiation exposure is authorized. Id.
*

7.%.AWd Wg.'%[hg. .n,s.)
,

LILCO's witnesses argue also that dosimetry and related areas are generally a

( I T M j.5 W h . $ [ .
,

b problem at EMA exercises because people find it difScult to remember detailed

NT.h'[Eh'$

f[h@td.s;.4 V:,9M. $y.W,[$'.If
information that they rarely use. LERO's post. Exercise approach to correcting'

*hk '.kjd,y' M'' d this problem har been to issue Identification Badges to all LERO workers to be

Q/ .W.OM worn on the outer garments for easy identi6 cation. On the back of the badges,

$ ,T. 'Nh,2.',-W//M.c personal radiological protection procedures art listed for quick reference in the

f ,y W Q [A d..f * y .ec.]
,Q G ; .y Seld. Id. Thus, eliminating the need to memorize dose liaits plus increasing'

M the emphasis in training on personal radiological procedures will, LILCO's,yj''pff
'

4@ e % " d ; A :|," i ** -; witnesses believe, be an effective solution to the problem. Id. at 62 63.4 -

> ; (; f M 7.%..Pc h .''i . I d y contentions cited by Suffolk as supporting Subcontention EX.50H, in fact

*

.3 ' ;i * ; LILCO's witnesses also do not believe that Contention EX42, one of two
'

i d(]@.}]d %hN. -[Wj[
(.J. .v

f supports EX 50H. LILCO points.out that only subpart D of EX42 is relevant. It
., ; .y f * .h, ? ' ; %' .

",f.4. Z.3, 3.,....X p y exposure. Id. at 63; Tr. 5705. Since FEMA questioned thirty three 'liaf6c. f. w.e g. f..
.

notes that three TrafSc Guides did not understand the procedures for excess
..

+.
, ,3 ,;.f. * 5 cNJ e ' . n :( s. 'T. .. Guides about dosimetry, these three isolated instances do not demonstrate a

. , 3
,

,

,4 .!y *.r [$ 7.?a.. r @.|:; | * -71.N|@d . effr J.,:,,./?|,/s,i'%,
programmatic naw in LERO training, according the LILCO. LILCO EX 50

f Testimony at 63.

1i.',.' 1h*
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w y.v.Mi Similarly, LILCO believes that the other contention cited by Suffolk, Con.., a. .: e .

. c*i 'c;. I ~ %n 7, tention EX45, has a single relevant subpart, subpart H, dealing with personal

.,e T 7, [N% :4,R. a M.. y'dks [" ' ' ' ? - l radiological procedures. It alleges that the Bus Dispatcher at Patchogue madew,s ..

2U: inaccurate announcements to bus drivers about dosimetry. LILCO argues that" .; f
T: Y . ,4% "J T.;; . it is untrue that he made inaccurate statements; rather he failed to be complete>- .

.

,Q.| Jh ..M ,4 %. S' % and precise. Moreover, they state that the Dispatcher was only quickly refreshing
. . . . , , . , , -. . , 7 . -c. n .c.a the drivers' memories just before their departure about comprehensive dosime.m '-

.s.. . .

.

;,

. p /, . - * .. N . ,',g . . &c y . " y try instructions they had received only minutes earlier. But even if Suffolk's
s
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Q gg y M 4. ;; ,. E' allegations were true, LILCO does not believe that Contention EX450, either
,

4 p .4 y .s , ;, , v, .s. c . q. alone or in combination with other "sporadic instances" demonstrates a flaw in
. . , .,A3 Q.. ,c . . 3.;, ! 3. .: % . f..'.: o LERO's training in dosimetry, K1 use, or procedures for excess dose authoriza-

.u . . ~ v. s . r. .

t2on. Id. at 63-64C f,p , ;. 3 y ; ,,.. g * |,c
.

k bg . . .

- . . ;,;. : C 7 N:J'O Although FEMA found that most of the emergency workers it evaluated-

Q ,7 yf. .Q. 5 I,?f Z;.q
f'Jc.i4'y .1. demonstrated knowledge of use of dosimetry and actions required in response'
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. . Y. " ' '; ' g. to certain radiation. level readings, it nevertheless did not view the Patchogue
, .74 [i.1% i ? T ' .j | Bus Dispatcher's instructions to drivers as lightly as LILCO would have us view-

. . W !;', g f (._j;.,nfc] them. It assigned an ARCA because of his performance. FEMA Exh. I at 68-
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.; 4 2, . .C.'' . . ;f while another read his DRDs only when it was convenient. Id, FEMA also

assigned ARCAs because Traffic Guides at two TCPs did not know dose
;as Y '.) j ,. c. ... , . g ;9 M authorization limi:2, because a Route Alert Driver believed that he would receive
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'DrM , 4* 4oMUh'I$DM- %,9 not fully understand eat the Lead Traf6c Guide had the authority to authorize
.a', -p.7;

G,MMdMh%j.]T d excess exposure by radio and some Traf6c Guides indicated that they might

N@[jb,h.tyd'dM@MMMh:% Mi,h@fP/hw'4;f[t ,SM@,cGA,Mg
rM 4 question this authority. Id. M 70. FEMA also assigned ARCAs because two

,

k E. hy of eight Traf6c Guides observed at Riverhead did not fully understand the

dc.NN;9h.WEM Mjp -f assigned at Riverhead because one Bus Driver simulated ingestion of his K!
difference between low. and mid range DRDs. Id. at 77. An ARCA was also

#CNM,y4. @. *.$4Y .t prematurely, before he was assigned an evacuation route. Id. Ibr all of these

Mv. .T.4- w;WSA ; %,,.J.7. ;WMS .
E G ARCAs, FEMA's recommendation called for additional training. Id. at 69%% - .

3:'l: . .N..; 70,77. Under cross examination, FEMA's witnesses stated that the problems'.h*NMQ, $ M.'M y,
. w " . .M. $,

. with Imowledge of dosimetry and use of KI observed during the Exercise were
r,w.'7 m. .v

Mc &, f W'. ,,. a . . .re Q'q:j [" W MState." Tr. 8535. In response to LILCO's claim that problems with dosimetry

: "
.

.., gj .,U } similar in nature to those identi6ed at other sites in New Jersey and New Yorkb . .y
,

.M |,W $.
. h,4. , me.P.j are a general problem in FEMA exercises, which FEMA's testimony would

7 ,. J % 0.,R. a ,C. [ *.- ca seem to suggest, Suffolk stated that a review of all other Region !! exercises.f.y?.s 37y :gggy. yj demonsuated mat mere were more dosimeuy.related problems at Shoreham man

g.;M ':d i;|d].06'N:f/'2p
"

at virtually any other exercise. Suffolk Proposed Finding 792 at 570t see Suffolk
, M SYf W. .Gj J; $* Exhs. 62 80.i

Jf. f3 3/S 9;bM //7.f. ' 's.:; '!he NRC Staff would have us 6nd that the lack of knowledge concerning

F.9.9{f.'d;$r.\.Q.y(Q. q personal radiation protection was pervasive, but these problems do not directly:

YUU Q,'9 gi'[M$M p.i; affect the health and safety of the public. Staff suggests, further, that the problem

N ., W G Q. 4, W ' @ .F>i,', if
W ;f.i E *. M appears to be readily correctable through the use of the ID badge information

h..OW.3$ .
.

aids and more training. Staff also agrees with LILCO's witnesses Lindell and

ktp.4!!%m . W.. i.W.,es,.7.,'.c.
...,2

.L W m ~ - . Mileti, who, when asked why they thought LERO workers would look at thew
. ; g M @ g 45.T.p.; r back of the badges when they forgot to even look at their personal dosimeters,

S y " M $ f. M d' E ~ 'Q . d. d.', j 4.@.%.N t samd that in a real emergency LERO workers would look at their badges and.

Q .*My|,%gW'?I.:i;N.ih
% dosimeters because of concern for their own safety. Tr. 520M2.

M.? , K- Conclusions on Subcontention EN0H. The fact that PEMA believes that:

'd; rj d ;,.7 .] all of the ARCAs it identi8cd with respect to radiation dosimetry, KI use,

' M'M ',',. . r,$"y,c J M .; Y,' S, sh, M'<
%y,''% . 9.] and procedures for excess dose authorization can be ccrrected by more and/or

/M. . VM, better training leads us incluctably to the conclusion that LILCO's training prior.,

?.3 '. *,VC W '. : % |,i ,j to the Exercise was somewhat inadequate. The fact that most of the LERO
-

, 5 i. y c M.M@QS &,
.,7.}* p : ' .[,' K ' workers demonstrated satisfr.ctory knowledge about these matters indicates, ,

V . C.b:5% that the training program was not totally Sawed, but obviously it needed to
" | j,~ _14;.< R ji gj A be improved. Whether the measures that LILCO has instituted to respond to
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ON' Y;@. the public health and safety. Therefore the training problem miadng to personaldj T

k.hh$h Mhi'd #' " '* *** ** '

.WM q.4 9.mf

VOmhp(Mh@.1. gWMgpc,f%s'h:d.~p . q'RW;%?Q'a?"r
5k

3%g.5|$$$'5
'U. Sdeeneradon EX.501

f l Ig N h.1 Subcontention EX.50! alleges that LILCO's post Exercise modi 6callons to |.N.
?.d its training program intended to correct the problems identi6ed in the FEMA {

...M v p%,'w*;@ & W;|TQdk.QR.MA.gO.sM.43 ''9$d $ffeS Report will not be successful in correcting the problems revealed by the -

c '. v.py ,,c. ~ 3 M.. ;g'4? 1 Exucise. Suffolk Exh. 95 at 196; LILCO EX.50 Testimony at 64. Suffolk's |. , , .#. u - ,M @.h 3 cm witnesses testined that they were familiar with SNPC.1269, which lists the

. j$66M"d:%$@W'1|;]i.1[i
modiacations LILCO has made to the training program in response to FEMA's j

Q 3.4y40,p Meg:@ A' W M h,a"/T Fthose listed in SNRC.1269. Suffolk Exh. 95 at 197.
.

.
6ndings, and with a few minor changes to the training program in addition to i

s, .

d'' QR$;%.-* B Suffolk believes that the minor changes in the training program proposed and

%;1f.i;M 3 "i.@4ftW[6;$;IL. $Wik.%],Wy ';/d(;" h
.,.

* ;l'd:d. - A implemented since the Exercise will not solve the "many problems in LILCO's ,

t., program" because the traaning program is conceptually no different than it ;

MT*.N was when first implemented 3 years ago. Id. at 198. Suffok's witnesses cited
7 g 2 T G .S.' r . @ p 9 [;; $ .'.]

'

y several examples of changes that they think will be ineffective. For example, l

2, %YM.*$|.|fM@.IN. ..Q they state that LILCO row proposes to tell trainees during classroom lectures
)~ V V , f @.R T : .|', and tabletop drills to be "aware" of the partictJar jobs and the functions they ;

.N ?qN p:Mh'h[ij'jZ[,!p,.3
.

# 1 need to perform. Suffolk's witnesses view this as merely repeating what the ]

" M. ,/ \ |.'.M. ,uY,['Q'Wi'Jf.4id7 .$ LERO workers have already been told during 3 years of prior training. Another./.

4 % g.g.g.%. .a example of a minor change is the creation by LILCO of "action diagrams"
,

A?'M NM d'( W.%|j'*,;*i-;..w.M[y'MiM.MV .Eidy['|: which Suffok's witnesses characterize as nothing more than charts depicting job
f tasks of LERO personnel that are highlighted in different colors. They suggest .

''*
. , ., ,

MJ ad that LILCO's training materials must already have contained information which '
,

4;j. if. 7,.y 'j depicted job tasks. Id. at 199. Changes such as these, in the opinion of Suffok's I

M.'%j|U>g/J;'.ffy'..'g(jM .' ..S ~.'$. witnesses, do nothing more than teil LERO personnel what to do, which LILCOy ,. W; +y ..+ Q has been doing for 3 years of prior traming. They do not teach personnel how to

'?,iM[M[: ,t Q:y@ *9 M'd
.

:.o'; ' 'y . ff P ;.,p,i.y, accomplish theirjobs or institute learning by doing, which Suffolk thinks is what
'

"? /$- is needed. Suffolk thinks that LILCO's training methodology is no different thanj . ..

dI,d[E3 Q;N d%:k j:%9. hhh*'%
it has been for the past 3 years, and consequently there is no basis to conclude. L J.N ' '

q. G .v , f n. .- .e ,.
.

. .

200
that the training program will be any more successful in the future. Id. at 199-

. s 3, n .'. P . *,,.-. ,Q>, .- -g

, . .; C Q|M. , i ,M,3. N''$ ? $uffolk supported its view by citing several post. Exercise drills in which?.W'f .

'k dosimetry related problems occurred. Suffolk Proposed Finding 793 at 571.'.' V [j g,1 ) M .' M "; Y N :[.7 .( 9.w'd,1 i~
.

y d. & Vi gj.*i [|- (
'

During the June 6,1986 drill several 'Daf6c Guides were still not clear on;'

3.''S .' M (.7. " ; f 4 A J $ ,D :,3
/Q$t the procedure regarding reaching certain exposure levels. Id. at 572 n.538; see

qM, %.- si Suffolk Exh. 96, Attach. 7 at 6. During the September 10, 1986 drill, of nine

Y $ k M h , $@ @'.O'Yii h .
. p?.yR. ? Daf6c Guides questioned, most were unaware of the maximum allowable dose

and the procedures governing the use of KL Suflolk Proposed Finding 793 at
,.1

- y s + s. m~. .' ' ', Q . ~ . . . ., 572 n.538; see Suffolk Exh. 96 Attach. 8 at 4 5. In addition, two Road Crews.
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Q,. M,M were unaware of the procedures for use of dosimetry and maximum exposure |W a g :p %WW allowances. Suffolk Exh. 96, Auach. 8 at 6. During the September 17, 1986 jNhh N.k,i,'h ? drul the distribution of dosinwary was not well convolled, and many LERO

$'NNhM4$g.k .h[A.hk M,h/Ns workers arnved at the dosimetry brieangs near he end of the session and were j

M h[M k M M;d: W @ i g''Te g @
M not afforded the bene 64 of a complete brisang. /4. at 8. During the October ;'k$D

iMR. "4/M/ g;.j 1,1986 drill again there were LERO personnel who were unclear as to dose ;

%G:MNf;g.yy.jfc @q,b
authorization. Suffok Proposed Finding 793 at 572 n.538; ut Suffok Exh. 91a e

QQ at 7 Finally, during the December 10, 1986 drill it was observed mat one I

A, .%<a. y,@,;t .% r.p.d.e4 nff2 member of a two-man Road Crew failed to use his dosimeter. Suffok Exh. 93c t

. ,
,,,7 q. e e w.r._,y .w . g;4 .m..:, at5, 1,%, .

y
w . n. . .

y. .'fq:. 'ys:N ggy.' Gig.2 LILCO pointed out in its reply to the proposed 6ndinga of the Intervenors !

'

,

,

' k. Q.5*r and Staff that me LERO badges with the dosimetry information on the back if W ',i'i.; - ' n:[ A '' 4.q.

g.3 i'. ." 1 were not provided until the December 1986 drills. LILCO Reply Findings at
b4,. i I.*'s J~ Q E2,7d

i
'

181. Funher, during the December 10 drill a Field Controller observing two |.c
p.P 4.'jfp ~, f'JN q. . , i.,, F. '} ' TCPs noted that the LERO workers simulated reading their dosimetry every !

a . o ,U... dyg ...7'i, 15 minutes and that the were aware of the information on the back of their, . w: o, y.
.s . . .,

;,;g C,j.y.,t P.7.- ( ; ;.y A ;3.j badges. Id.,* ne Suffolk Exh. 93a at 6. Moreover, during both the December ~I

...Z.7 %" ' 'O '? Jy 9 , f ~ m ( 2 and 10 drills, Field Controllers observing various locations (TYansfer Points ;

.~..M. , , ...;y ,y:|f.N 7.>.9.2. J d[Mcid".f '-
.

and TCPs) reported that LERO workers were reading their dosimeters every 15 |

. t W i W. . ..D. . : . c 3.;N. #. ch. minutes and were aware of their usage and limits. Suffolk Exh. 96, Anach. 9 at *4
r - 4

-

i .F ; w N. 40. !

Nh.Y.l.5kN,s :
. sa m

D.[N,1 ' i.gFNQh The NRC Staff, in its proposed $ndings, noted that LILCO had treated

,,M,N{.If 1Gg[./ f.E:v
,

the problems observed during Exerche in responding to road impediments as :.
~

?;.iW. .,'s.

G O.{Cr N 't@d
de6ciencies in training for road impediments, rather than as de6ciencies in |.

| ."7;F +4' responding generically to unexpected events. Staff Proposed Finding 487 at
'

f .g'%Q.Mi .;WJ;N-N.,0.hi:
[1.C W,. :.kMO;.Q 18182. While the Staff agrees with Suffolk that tepeated drills on slighdy i

7: .. ! ~.y 7. .y y & different road impediment scenanos introduce liule in the way of surpnse, this ;p:h. ~ O : .O QW. QF ' kind of repetition was in fact a form of "learning by.doing" training that has !:;
b. 5,',@, q". Q . ~ Tc.i V. " |M+S,, [ been emphasized by Suffolk's witnesses. Staff Proposed Finding 477 at 181; 3

MN OQ4,j-y%/ g,5.D fc M ?. R
ue Suffolk Exh. 95 at 80 89,93; TY. 6768 72. Staff belleves that *!s repetition ;

y: f Y.-{p KL M$<Q *
has shown some positive results, it notes that, following the problems in the |i

1.M 7% @%.9;jq ]Q; y {D.Q '
,; c' Q? N. s- -y June 1986 drills, response to the road impediments improved subnar.tlally in i

Y:? % @ f;Q ,4 Suffolk Exh. 96, Attschs. 7, 8. Staff also noted eat while LILCO pointed to
the SeptemberSctober 1986 drills. Staff Proposed Finding 489 at 182; ue :.

k j.A s,1 k of W@\>j$
'.$

aw M good responses to impd=W during the December 1986 drills, there was a
,

I m%, W, @ J'i .' . i b !;', delay in response to one of the four imp %== and communication problems j
i

,'|
u;W'{ ' *
@$2,hi? s.c E g ,; C,.'.' U Q : O mQ.W';f C Aat 71: Suffolk Exh. %, Attach. 9 at 4. Staff notes that LILCO's observation of

i ' ' 1 on anomer. Staff Froposed Finding 489 at 182; we LILCO EX 50 Testirnony '

'a

h| b;.. , 7 3 7 , '.; $. M ' O M [ 7 ;tP. $' - |$ [7 ;.C ' ' 'j.' p, 2.'O
'

Traf6c Guide performance during me June, September, and October drills was- -

YhfV 9U , favorable. Staff Proposed Finding 490 at 182; we Suffolk Exh. 96, Attachs. 7,
7 ;. > %. i | 8. In the December drills, dispatch of Traf6c Guides. Bus Drivers, and other

D3,9 f|( . ,*g acid workers appeared to be timely. Suffolk Exh. %, Attach. 9 at 18 26. Finally,.
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h['N
remedial"road rallies" of bus drivers continued through the December drills, but

M.?p[;N W4 .Q},%Q*r|M
they were not evaluated. Id. at 42t see LILCO EX 50 Testimony at 72 73. Staff

3*. N%.%.J.NW i'Jf3 believes that mese apparent improvements lend credence to the correctability of

QifQYN,M$'k3E the dc6ciencies in knowledge exhibited during the Exercise and in the ability to

h,'|. M M '.*jeMfW,;,e/CM;Q@T.*Nfhf.h5N.
N handle road impediments. Staff also belleves that the post Exercise drill evidence'

.

J/-Nty tends to show greater emphasis on "learning by doing." Nevertheless, because

M #Ffm the drills were observed by neither FEMA nor Suffolk County, but only by. ,

''q h ,ck,u %,hiA 9 :Qf e ,M.* k[0evidence from the post Exercise drills. Staff Proposed Finding 491 at 183.
3 $ .M.1 LILCO contractors, Staff does not think decisive weight can be accorded the

, h .,|| y * , p. & . EN is '.' d.: . 0 9 . h G;.d.h| C
'4 J, (. - Staff points out, however, that even LILCO acknowledges that traming prob.

"a" lems found in the Exercise have persisted. For example, according to LILCO's
M. witness Behr, dispatch problems at staging areas continue to be an area of con-, t . ,; ,9 e c $ y '. * 5 '

. Y p g'; { g . f, . Up O' g 'h
.

%. '3 /*' cern. Staff Proposed Finding 493 at 183; see Tr. 5786 87. More significantly,. q. r

,,. i[z
7

LILCO acknowkdged that response and communication problems continued in
i> :*c.} ;." yQ|' . .(,q . (?

.
,

M the June, September, and October drills. Staff Proposed Finding 493 at 183; see, ' " "
,

,% /?- ,l,Q Tr. 5758 59,5769,5784 (Behr), 5772 73 (Daverio). Staff notes that while the
. f C(' ? {..' V . j ' .'j#.7 @g? 'tcc , *;.. , j W , . December drill"may have shown improvement," communications problems still
'',. '

: $ O ~%:[.*h.'if U
occurred in dealing with the brush fire and truck impediments. Staff Proposed>

V,C[ Q* 3.,,'c,. W.$c y %),'y.;iI[c N.O.QQ Finding 493 at 184
~

:

,7 . Staff concludes by observing that over 1000 LERO personnel wre mobilized
, _ .w.t.. M for the Exercise, and this was only one of three shifts. Staff Proposed Finding,,.',e%.g ,, . ,ur. .

RJ . 1,,s..t . s.

.
fA /,'(8;p%.8% N;

. t .e. 494 at 184; see L1LCO EX 50 Testimony at 10. Although LILCO's training. . . . .:
, . .* ' 12 *C .J% r H program conducu quarterly drills, because of the size of LERO, individuals re-

. ,J , y .a ' '?c Ng. .M'.: ceive training only annually. Staff Proposed Finding 494 at 184; see 7Y. 5725. In

d 7], 7 K' .' y. [' :T-f (U.: addition to the burden of training so many, it is more dif6 cult to train LERO
' o r ',", ' (,, , . 7pM Personnel to be emergency response workers for a nuclear accidant than it is to'

-

Y :r'Z .4 .i W y.
,

p'. j, 7: * 7 '- j usin persons who regularly perform emergency response work. Staff Proposedi
.

. R ' * i /. g' Finding 494 at 184; see Tr. 4465 (Behr), Tr. 5137 (Mileti). Staff observes, fur-

.. ].; ? *.j"i,,Qy , i.+ y . , , :g.|G p(f Qv.'dther, that unlike police or fire department personnel, w ho interact as tespondents*
.,

pw ;. . | to emergencies on a regular basis, the LERO organization is intermittent in ru-
, ': . '. ,' fiC ' , Ve,3 . ture, drilling for emergency response only periodically Staff Proposed Finding

z;,< ' .'. ,J..T. * r , .;S N 495 at 184 85; see Suffolk Exh. 95 at 206: Tr. 6425 (Petrow). Staff believes.

..J $*f N,. ; @ , . J f . JJ 1 that there is some evidence that LILCO's post Exercise training efforts have
_

c

[ ).hif''d .pyi %[. '[ ;j paid dividends. Nevertheless, the FEMA Deficiency findings, and evidence of.

,,; ' 3 > J/4.j . .% ,;. ', continuing problems in effective communication and in dealing with the large-

d e ? 4 '''y|.!?..c .J Q' . .l span of control at the staging areas, particularly in nonroutine situations, have
; f g .. . .'' P

. |- ,'S ing program has been intense criough to overcome the burdens placed upon )] .y. y]6 .V; . ' ; ,, i, y , raised substantial ioubt in the minds of the Staff about w hether LILCO's train-.

1 (M,q,c [ : ;,. %' Y .g ;<
. . .

. ,b N LERO Staff Proposed Finding 495 at 185. Because of substantial doubt that'

:
'

,

:, .. ; f , LERO personnel have sufficient training to communicate and respond effec-. .
,

A 'Y. v 2 Q "* d ( : @J y ,Q
tively to a major unanticipated problem, plus substantial questions about the
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,workers and their prompt performance of their tuks, Staff Ands that there is not jHV.KM/3-9 '@ p;Wgcy at this time reasonable assurance that adequate protective measures can and will ;
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For the reasons indicated above, we have concluded that fundamental 6aws- t, +W .

wm demonstrated by the Fe% 13,1986 Emise of k offh am(M.,-@y.:h6/f%;7{g@.g. 7 y plan for the Shoreham Nuclear Power Station. We summarize those 6aws below.
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h a. Within the EOC in that the Evacuation Route Coordinator did notM4 b1d MypM$ inform his superiors or co. workers of tne traffic impediments on re-
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?$ .-N '2::5y sv $g did not request the prompt dispatch of one route spotter to verify one

3 impediment:
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2. A flaw was demonstrated in that large numbers of Traffic Control Posts< :.. :
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exercise or drill d those portions d the Plan where denciencies were foimd. in order to
show the adequacy d correenve rnessures.
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;:; V'e W J .*. 'A'e 9;p.(q. N.,s y. ,g*. - k.J While I am in agreement with the bulk of the conclusions reached in thiss . -Q
,
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- u. sa t

.f . 4 , . u n ~
v ,.w:y , 7., . .1~.g. ::f.F.,G%. .N.:.ag.sev j Initial Decision, I find it necessary to note my separate views with regard to the.

4;~ . c. w

, m . ~. c.etp..g. .ih.!. A.; ;?/ following points.
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' ' , 4: I must respectfully dissent from one of the conclusions reached with regard to' . - .y ,9 'g[.v V;%Mi Contention EX-41B. This conclusion concerns the communications breakdownje

[" ," ' . [5 , w}. ,:f.;;;M,7 . gg.: t
.: . ,(5.t. .k.??c;l experienced by LERO in its response to the two traffic impediments inserted

'

.

into the exercise by free play messages. While I concur that such a breakdown
. j g,,.p,,J g. . L./.yi h. iw . .. - . , , .

did occur and that it amounts to a fundamental flaw, I believe that one of the

,c'%$s.~;g?y'i'gy,gM,. conclusions retthed with respect to that fundamental flaw is not supported by
':

" U.1-f p .; g ,?.g.7' the record. Specifically, I find no support in the record for the conclusion that4.[ ;,7.. :.

NR: 7 g?f:;-f QJ,6-5.| the exercise demonstrated that the communications structure set up by the plan

t 3%,~, A),Jr/; #6'M y,j:y;,,f. /S
. is itself flawed.

'y; j ' ;.<;'7 ~ o f.J : ,-; f ' In reaching this conclusion, my colleagues correctly note that the communi-.

. f ,*.1- h '- 5 - V.:. 4 4 cations system approved in the PID is an administrative one that permit: com-. 7
~ ,7fe.J E, : 7,.y T ~~'' , 1' E o f, munication vertically only, rather than laterally among field workers. I agree that'.'p . . ' N vj S Q: , '.J.g .''

, the endorsement of this systern in the PID w.s less than enthusiastic. However,

f'M'cq@'d.4..:r2 y'' q.s , .9 I part company with my colleagues with respect to their conclusion that they
c;v :T ;; y , j|' e : : A exercise demonstrated that lateral communications ameng field workers are nec-
y, EM Q essary in order to adequately respond to an "emergency within-an-emergency "
e , , . 7.v p y |d, c,. .h .f ;.;6. g.w.
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e, The Exercise demonstrated that both lateral and vertical communications
df,3 within the EOC were flawed. The communications breakdowns all occurred

3 :.3.k w .g., d 9.(gr@r."A*dh within the EOC. Once the problems that resulted from those breakdowns were
'

NMOh,617k:
iA p.

$.t*' 7'g.[44
,

4%.$
.

(s9: .TW M;h*'. h.- h
overcome, LERO's response to the impediments was adequate. There simply

N D*M is no indication in this record that the plan requirement that field workers
' de?d$.%2E communicate only with their superiors, rather than with each other, in any wayj

I$Ik.hsNMhMSf hampered the response to the impedirr.ents. Indeed, FEMA's deficiency assigned

4::.?%D g .i.E[C.@M;C.#QAM}
.

a to this matter is carefully limited to communications within the EOC.

$$ M9.g.24 'y';j M.)|} While I can readily agree that the plan's vertical communications system is
.,% 7 . .g g +. j g. .n.,e, less desirable than a system that permits both lateral and vertical communica-
e .
|' . s .,i:;g..'N g.( [. M._. mC .yQ.2 tions, I cannot conclude that the exercise demonstrated that the plan is funda.

, - -

.

' E.g; mentally flawed because of its failure to provide for the latter.|('.| N ,, %.f'M ({t y{ ;

ry'5 ; . - cr .s '; J| 4 ;.z;] Similarly, I must also dissent from my colleagues' conclusion on Contention
,

/ V t y . g .f.4 W ., I. 8.,'$ 4 EX-41E. In doing so, I note that all parties to this proceeding appear to agree
v. .. .. . . . ..

Q", ..-;l%'9 T.?.y I./j .M l.;. ; 2%- ..'. ,:'.if| ~ dD .' .[d:[p.[*M*
I'y1 %, . 3 . ' ;.; - .,. j that the addition of a Tmffic Engineer at the EOC has nothing whatever to

NIMS?:; 'M do with the communications problems revealed by the exercise. Moreover,

M. this appears to be so even under the view of those problems adopted by my

$N/y y. 'xj colleagues. Consequently, Contention EX-41E does not present a dispute that/

m, .' :. $ly,.n .; .h . j f4 '- Q warrants a conclusion.M.t ;;.
.ra ?. 2.; . >.
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In their discuss'- " Contention EX 50, my colleagues correctly note that
.'.

the issue of the t.z., ~cy of LILCO's training program was a question left
,? w: .@* y'jpp;3n. s f.'

-

.

* . , /3 j .yT' y',$. .jl ; 4'y
.

., Q ..f * open by the prior Lica, sing Board. In the PID, the Licensing Board tentatively,.,U-
. . %y

'

concluded that LILCO's training program met the regulatory standards, but that

[. .. 7 |~ 7. M fr h.. k. , /,: conclusion was expressly:t
n. v y ,.v . u 2.-_ , ~ ...

; '. ; pi, ;%; .s ., -
n ., ~.-

5-
.

. ,
2* I ,'

'*J%.QClcy$,s's.]W3 I made subject to cmfirmadon by a finding, to be made by FEMA after a graded exercise.
.

,E'* . the the Plan can be sansfactorny implemered with the traicing program submined and that

.; . 37pe'.,^;.$s>
*.,a '

*
, . . ,

g:, . . '~., . . ,
* 1.ILCO possesses an adequate number of trained L.ERO workers.'J i.....,.y,.y !.~ v n - .,-

. . . . . . w,.: e i

7 , N .' s.b, [~h'.f.'4 $N. . n , .n'.Z;,K ,4
.s..,

PID, 21 NRC at 756. No such finding was made by FEMA. "It 8296-97 )
,*

' b,( q';t)s..; e
'?; (Kowieski); FEMA Exh.1; Suffolk Exh. 95 at 35 n.16. Intervenors maintain that'

-

f. . . . g,. ; . , .',9 we must decide whether LILCO's Plan can be satisfactorily implemented with, . . ' -

< : , ,
,

.
. [ . < [ M .7 / .h.; the training program that is part of that Plan. Intervenors' Proposed Findings'''

f s . / 3.y,Sg,. g. .| y.i at 494 95. LILCO and Staff believe that this position amounts to a relitigation
pi Q F *c7. . . . of planning issues resolved in the PID. LILCO Reply Findings, Vol. II, at 153..

-.,-3. %'if[[.6 (Reply to Intervenors' Proposed Finding 678); Staff Proposed Findings at 147.
.

J In my opinion, this proceeding is not concerned with whether the LILCO'. * . . .'.b.. .,c h.. ., y' .,'s'..Sh.;l'...w. w s.

' ' } . . ' .-j .. .r ; p;Q,..f training program meets each aspect of the regulatory standard. That issue was. ' -

, Q', s
,.

.

, , > ., , i Py addressed in the PID, where that program was found to be adequate subject to'.
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W;@M.M'[k(| difM..W? # i a.yg.p%fA.. 9.C.. s@Nk.
. confirmation by FEMA, he condition imposed in the PID that FEMA verify

W;.E k VM M Si M Q6 Q4b3 that the plan can be satisfactorily implemented with the existing training program !M2F4g-N
.b . o

N .yk.\i. @f#: My,497@~6 9 w:.c.% ..h. @y. w h, M o d.s %[.',:; g .W.'M.3
X I. remains in full force and effect: FEMA's failure to make such a finding does

Mcg. 7 % f:W y not dictate that we take that responsibility on ourselves.W N i
. Rather, in this proceeding, the inquiry is whether there are systemic or# em . . . . ,

9 &.# Y. A. -W.J.a.Cye#. .v7 . . 33 . pervasive problems in performance, amenable to correction by training, thatj 4L n3A s,r:W
/lfffd M@ ~K d ,:.'"& E h.-

.. - m
, .>1:9 raise legitimate doubt as to whether there is reasonabic assurance that in the%

GC .'Jid MT event of an emergency, LERO could implement adeque.te protective measuresMM.GMk.NM.'P N to protect the public. Existence of such doubt would indicate that the training )7

;;'Q|Jf. p', J-:f|ff. . ' "y i . ,
y,'f..Q HQcKy71 * , ' .-j ' program was fundamentally flawed. )
ff-|'E .q,v. .!'t?W J y /c'

. cepted latervenors' position and reviewed the training program for adequacy. In
In their discussion of Contention EX 50, my colleagues appear to have ac. !

-

'

.

. .f. ,;f ;|' N; '. .Y ' '
*

. J.d
addition, they have corrluded that the exercise demonstrated that LILCO's train-

!- - y >' t$ g,. . .;-F ';
.

. v. 4 ing program is fundamentally flawed, neir ultimate conclusion is state <' s fol-
|

. , -

. . l~' i. ' j lows: ,', W '
, ..: " A. - s.-[(.J."f . ,fs,,.,

. ,t
. ,o%.. 4, J. e

.*. -j& - m c. . . .n .

|
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,.. ,/h.Jr .P.'t ,N.<
"

6.M. ,.;i-:/" /.t f.) Oversti Conclusion on Cmtention 50. Deaciencies in the foDowing areas, which are i
J. .

2 .

. ) ,* q' ,{ signincars to the ability of LERO to imptement the LILCO Pian, were found during the !
c.-

, , . - /..,.k. T,,dx. ..i, . 9 N :, .T W, Jr.p. . gwyExercise and were not demonstrated to have been compensated for or corrected: !

*
.

, . . . ' . , , . . .
,

,- ,;' : ' .
.

W, _ k. ? W '-~ > '
. .

. , , 3
r ,.Isc., . $. $.' @.

iM.*c ;_ $ (1) trairdng for, and execudon of internal communicadans within the LERO command

,..= f . f $y; ''. ,. % n[ W,v.a .:).;g.'ggfJ. c., st acture and between that structure and 6 eld personnel in response to unexpected.. cpm.v .'')
A .:n- l

: . .^4
,..

events:s, c, n .w-:p acs,-e> a9-y: s 4 .n e...., %.. . <;e ,4 . y. 9 4
(2) basic knowledge of Traf6c Guides and Bus Drivers of their assigned functions; and

- y .. ~ y .... f @g y p .:g.3 pQ,"f_.,h._q..).
' - ;,

' '/;.$@%~f c.Q f 4,'Q (3) training for timely and pecunpt response of Traf6c Guides, Bus Drivers, Route. Wy . . Ak 2;f.cp. ' Jcq Spouers, and Road Crews in the performance of 3 heir emergency tasks.e ..w y . p, ;.u
n? [0.''m|(;

. . v;f : - y

, f y T,?{h ' '-l'$ ,y.jf 'A'a'..%},.
~y/ 3 x 'O t .

,
'

'7'f These dc6ciencies in tJLCO's training prograrn preclude a finding of rasonable assar-
ance that adequate protective rrmasures can and will be taken in the event of a radiologicaly .'% y r . :' . _gi; ~ dQ .. N emergency at SNPS and therefore constitute a findamental flaw in the Plan. A nnding of

'N' . )f.. .M n ;;.C kd ' K i':G.q reasonabie anurance must await further demmstration in a FEMA graded esercise of those'. .c % .'.g. .' .
;)> g. ' ,M.M portions of the Plan where denciencies were found that correcdve measures have been adej : ;i 7.S ; i.

|.jy~.. ;g.. c. ..N., y. . .D '

.z.:W.MN Q
;J:S quate.

. / 3 . .y . n'fm'NfQ [.y M - fo;m.. u

Q While I do not concur in all of the conclusions reached with respect to
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.

:Q.A ;
p. :,1.' [ ;g. , , M f;f f.fi. ;? MI5 ;U2.s.6. :.;

stated above. I view this conclusion as the definitive statement of the ways in
Subcontentions EX 50A through 1, I do concur with the ultimate conclusion

" , '- ,. . D i ,, ,,. . 3 -a
' M r ,y.K i t ?'a.) which the training program is fundamentally flawed, and offer the following

'' . . .

.|J-?(;
J

M~ .(' Q f ,> % additional views in its support."

M # 1,; 7.f ]O ,
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. . ' q In my view, the failures that are not encompassed by the above statement,4..
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t Program. Indeed, many of them have been reviewed in connection with the

.rJ Performance contentions and found not to constitute fundamental Haws.
UFA M.b NTeM [pSc ..Q In their approach to Contention EX 50, Intervenors have viewed virtually

< F' '" 3fff, every failure that occurred duririg the Exercise as illustrating the need for
h h , g $ p n . Q *' h y h h @ ![NhMIh@W.Ui9

.

improved training. They have addressed these failures under the subcontentions,

TM.NNNM6k:g?$Ip$j
D?!%d4f,h each of which alleges' that the training program is 8 awed in a particular

h: manner. There is, as a result, a considerable amount of redundancy in that

M S M d $ M@ % @ d @% 9
.M gj parucular failures are cited as supporting more than one subcontention. 'Ihe

*$ M failures which, in my opinion, rise to the level of indicating a Saw in the training
!.', M [d d Q R@ W .

; ,

' .{. .@.[. $Npfi pregram are summarized by my colleagues' statemmt quoted above. I do not$6Z W.Q.j,J g e, M P O; . ti believe it significant that Intervenors may have cited these failures as support

7* /M b$jh@N@Q;#f+.
'' y.~j for more than one subcontention.

M$%,Qpj N LILCO's communications problems were highlighted by the exercise. Indeed,
+;W.7gi,g gy yf*14,y all of the fundamental performance Haws revealed by the exercise save one

s rM'LU;i.M were directly related to communications pmblems." Accurate communication is

.W.M?d;D{MM@.f.MMWiN[!'
".*

. M essential to an effective emergency response. Clearly LILCO has mrch to do to
9,m,f @G, m $.. y,w ..t. h... i.Tr,,j renedy its communications problems. Whether it can do so will depend upon?. ,

,
. m. 7

p.(, whether its training program can be sigm.ficantly u.nproved.

E. n.h %.,, y m;;- Q 'O p N g gA, M. >.:.Mc.. g.. ..yM.d; s v ,M. p
LILCO believes that the flaws found with respect to the basic knowledge

. m
. y g:- y . G of Traffic Guides and Bus Drivers and the promptness of the former as wellv.;p-- ;-

.c."*QJ$,@ @Q Q.;@ %p.
"

as Road Crews and Route Spotters in the performance of their tasks are based

~- ' .gWy 6>.'..[ j.'(.;,>a.-E on matters not explored on the record. It views the Haw related to the delayed
-'

yc pg+.9};j f dispatch of Traf6c Guides, Bus Drivers, Road Crews, and Rocte Spotters to
- . n,

w g 's .,

. a r 9 6 ,, t W .h ; d :. $p), be based on an inappropriate aggregation of mobilization and response tasks,
J

,' . . . >J , "- jR ff.gct(M y'
.| ./ '' Ny - g gh; which, when properly viewed, do not reveal a pattern of failures. It believes that,,

..5 . M. the delays in mobilizing Traffic Guides and Bus Drivers were ad W and not a
, f.

% .'g. .' a,.~, 'j; ly) ('c')3 4;'A.y;6
part of a pattern. LILCO Reply Findings, Vol.1, at 63-65.';.

,

.:' Q'O. 2 r , LILCO may be correct that the promptness of Route Spotters wr. not ex-

y ">: Z.] Q.$ W p*9 M iyt by the 'Itaffic Guides resulted in our finding a fundamental Haw. We consid-
1.] cj,M tensively discussed in the record. The delay in staffing 'IYaffic Control bints' ,- e - 3* -

- - Q. . '* d,. M. . M. . c .
.

1 . . FK4|Nif.i;1U, ered Road Crew performance under Contention EX-41A and found their re--

7..
'

'[~.'' S ,' > ,. G O ' W i'. g I # 1 sponse tardy, although we did not conclude that a 'undamental flaw was demon-

i1.M.*$|3h',+[.d:/1
G M. * strated. There is evidence in the record concerning the promptness of Bus

* ',0.,. Q|P*.:
- 7 r

$% @. Drivers. See FEMA Exh. I at 62-63. In these circumstances, LILCO's objection-
3

3. 5.%. ,'N is not well taken. While it may be true tha'. these matters were not discussed
,

Q * r . . - (,''% .
,,% . s

. , g. .

~.N.f;jM..g$|p.y..
.. s.- .

C..-f.4['3 under the rubric of a particular subcontemion to which LILCO believes they

:D.)'%I"'; relate, they were discussed. It would N inappropriate to ignore them on thet
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M NN' Ojj While the evidence with regard to the Road Crews, Bus Drivers, and Route.j
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S otters considered separately is not, in my opinion, suf6cient to fault theP
f4%.T A; ?.$$ : 2 35.. % 9 training program for any particular category of emergency worker, the evidence

.

Mb,Q:hNhM/U(/[N.h@$ihh N5 must be considered as a part of a whoic. To consider evidence with regard

i$dbME .$2Q to each emergency worker category in isoladon would create an arti6cial
B I. T@WQ distinction. 'there is ample evidence that emergency 6 eld workers did not
$.%. M .d: % 'j:.Mj M Q'S @N "''
' h.r, E [ M[i. j f p g d y dR.$D i respond prompdy to support the 6nding of a fundamental daw; improvements in

.: the training program in this regard should not be limited to particular categories
'

3U.$ M'?WQ of workers.
3G.A,..].''" $ % y g 6 RjdMf:% Similarly in my opinion,.LILCO's arguments regarding the inappropriate;j.g.;q;*: - g.Ayp g AQ mixing of mobilization and response tasks also would create e arti6cial
. AN :' Q . |. . -; .. ,;Q.,.:6.' distinction. LILCO may well be correct that such distinctions need w t:e made

'+

M||s./'Q9| X , ' . # f'f. in considering specific improvements to the training program. However, theyd'. i
3 d ' f . p '. D ..~. m , Q W ;are not appropriate in considering whether that program is '! awed. The record~

" i1. y / demonstrates that the training program needs to be improved; distinctions
.y n <! $ v. > , ;

-

.L . -Q,r ;29 942.: between mobilization and response tasks can be considered in addressing the
. 7|W. .. ' . . h. g .. .p m,, .4 e ve.,/.n ?!,: ovails of the improvements.
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LILCO concedes that problems were revealed with respect to the Busv-..

,Cm. J/ , Drivers' knowledge of theirjobs but argues that these failures do not fall into ac. Q g..
'

W ? fg) L;g@t.f . '';C.ggg]7,7 M)@p.| igg'y@p
,. .

p-Q&%g;T:j
y:'c pattern and, in any event, because of the plan's redundant and diverse response

3Q. -M y Mc ; mechanisms, do not impact the public health and safety. LILCO Reply Findings,
Vol.1, at 66. While redundaricy and diversity are useful concepts to mitigate the

. . %. 2.:e. .m e . m.e p.. .. 'v. .. .e, ,.9.j consequences of such failures, they do not excuse faulty training. A substantial;

Jy@N;}jjfMs
.. < .

.f' K1% number of the drivers observed fMled to adequately perform their tasks; a flaw.C
23h 1',hM.'#W ).?.-W 'U, ..d $ . 74%Q in their training was demonstrated.O N,

M.N$p $.(.dM. ?;W.91QM:
evacuees to the Nassau Coliseum, LILCO does not think it appropriate to charge

. .C.. . ' Although it concedes that the Waffic Guides were largely unable to direct
-

$ !.$b[;@hDf.;-W.3 $'.j'@@.E- the 'Daf6c Guides with this responsibility. It states that the Guides' procedures
. , a.0 . t 3 fy. have never covered the provision of information to evacuees and that these

&}.S.jfg d:1M..'M.4 d procedures have never been criticized on this score. LILCO points out inat, atbGQ'dl'U$?:'.pf!!.9;%[y'p most, the Guides are a backup to the EBS system in this respect. Id. at 66.7. J ,;@.W JMS. U..,M ; LILCO may well be correct that Traffic Guides are not considered a source.

. m.- s s nm 3Q. . . e~>.{ fn ; f- >a'

M h . 8 d.ff'; M .'.]p.t. y 3 ;; Y ] of information for the evacuating public under the plan. Nonetheless, Staff.

M' M ',y,s.1 M ;'9 7; $j O M |i
[' d observes that their inability to provide such basic information as the location

Wf of the Nassau Coliseum indicates a f ilure in their training. See Staff Proposed'

W . ' Nf6.9 '? ..'P>; fl Findings at 175. This observation arpears to me to be beyond question.*; . , ...; ; ', W ' ', m . !
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:t i .6 ra In response to a remand from the Commission to consider whether certain
' . , Q4A.i-fs f,'d,9 4'd-M new information warranted reopening the record in an informal byproduct

,

f. f.W f M, M@$,g ' c.Q , i' t
'q. M *.N.. - materials license proceeding, the Presiding Of6cer rules that, technically, the

:1, U..f.: M. P. record should be reopened to admit new information submitted by the Applicant
#'

. .$ .

and res sive information submitted by the Staff, but that the new information
m. . ww y, s s T, . ' ,~ . ; c,,. , .. c. . .

. n.. ,..

. J. ? P, f .'. 4.. #.. P. ' V. f. . .; .7 is not sufficient to warrant a change in the result reached by the Presiding Officer-

.$ ).gN.-
~

in his earlier Decision (LBP-87 4, 25 NRC 79 (1987)). 'lhe Presiding Officer3.

M* (G@UG; ' . Efk! y.Q "p ' W'Cj'fj]
'

''

also rules that the Applicant failed to provide adequate justi6 cation for holding'.. ;. .

. $@E.?.c. . , ''k'i.'7:i ^
.',

.
an oral presentation. The Presiding Officer reaffirms his earlier affirmation of the

, ,

'( j Staff's denial of a proposed license to authorize use of a strontium-90 applicatori.L . <

.: 7, . f3,.WM'J ' .' ' . L'M by a physician for the treatment of malignant skin lesions.
.
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T In an informal proceeding, it is appropriate to refer to the standards set forth
.

,
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,_ ; .9.p. q . ,'

in 10 C.F.R. 6 2.734 to determine whether a record should be reopened.
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: RULES OF PRACTICE: INFORMAL HEARINGS*
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y*. |'e 3. n; 4;p .y,*,-'3.a p:qM. ,:.:.T.dy..Gj.
.

,

A hearing based solely upon written submissions is the preferred method for
; 'M.n./ %CQQg>g;r.,p A%4 W

;%... ',%mD,. T..A.
.;#e

. .

developing the record in an informal proceedmg. An oral presentation may be.p . no

D. 5dEh!,k(bh&uW
.

.; used when necessary or desirable for a full development of the record.
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.- s ;: .%q, . . e : . ./ n> r .m.4+,., -* . . s, ,yg.q y.;c.7, ag,,;;;.
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MATERIALS LICENSE UNDER PART 35: STANDARDS

M.0?;M$en:.$fr@,@. .
:

j Under the Commission's February 9,1979 Statement of Gueral Policy, a

C O.j.l'.%,,' : ,.'. y. . . M'N.'@. w t .9~ . Proposed therapeutic use of strontium.90 must be demonstrated to be "safe and. .. dI, D
S ,. ;;

.

* effecu.v e.,,
. .

^

. , ~| N.;i %.H:|.:')q q. m :. n % .' y&, .~ 2: .

,:;. : . u.;t L J. * . , .
4 . , ..* . . . 2. _ , * : r;-+; e

s/ W.:K W , d ,i:f M MEMORANDUM AND ORDER. . , . + . .s
,,.4.y . " p.k.. y .7,., > 5 (ReafGrming Decision), ; f, q.;,.
~.'' s , *. . . . , . : . ,

'n. .%. . e.::,,n.- . + >
. .

y , . ,. , . * i - ' . . . ? g L,.^.- )a* .a-, . .
,c.

e.g

.- G.p;.. ~..;;n,,c>*: ij' y' T 9 ,y '
. m.s 7:n :. .v .. .

t , . 3'V![.;, .q;..h :' His proceedir.g involves an application by Radiology Ultrasound Nuclear

M } M 'y.:|. M ; Q'; y l.:;g T,{&byproduct r..aterials license to permit P to use a strontium.90 (Sr ) plaque
'@ , " ,' iP :. . .' Consultants, P.A. (RUNC or Applicant) for a license amendment to its existing

3,' . 90

p / {-7 gs j y. applicator for the tres : ment of malignant skin lesions. Pending before me is a
*

c

; ..; .c ; s.y .7.% Mr Mh g motion to reopen the t ' cord, filed subsequent to the issuance of my February 9,
'

,

e s<, . p , t . .. . |f..: 1987 Decision, LBP-8',4,25 NRC 79, which affirmed the NRC Staff's license,

- , , . . . - > , .
*f~ b-e

'

. Y . ., denial.
.. . 2, For reasons set forth below, I Snd that there is not enough new substantive
'

^ /..P%

- .

f s O % / h y,U
.

information before me to warrant a change in my prior Decision. I am reopening,,
, '

. f... d the record for technical reasons, to admit the additional information submitted by7, s ,.7 ,

- 8, 4 A g

7,V jy , both RUNC and the NRC Staff. Based on the enhanced record, I am modifying
'

3,
.

, . :. ., ~ . '. . ' , , . - , W. my previous Decision to make some nonsubstantive changes and, as so modified,
_'' ; , ,, . Y,f.[.{ am reaffirming my earlier Decision.

..
. .,e

. . . .c.,, . . ...,

s,. ., -~ .1 ..c
. . . .o . . , ~>
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y

'; .. * 1, 7 d
.: . , . < ' .' / .V|?. <. :*,.;

,^" r. *
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I. PROCEDURAL DEVELOPMENTS
.. ?..

;.-- ., , ....f..,. . -

, , . . .
. .

. ~ . > . c. 3 ;, .
;.g .,

. , . .

, ..;<~., . (/ 4,1;?'J Re procedural background of this proceeding is set forth in my previouse. .

/,( ;" g
.

'

(' , '7K;'jfj] Decision,25 NRC at 81-83, and need not be repeated. Suffice it to say that,
*

.
,

|' * ,A " .;,.;S y ( .. q,; .,j
in isstiing my February 9,1987 Decision, I noted that RUNC had failed.! ? . ,E '

-

'

.
'

..j [ . ,.p , . q., , , . ...,<i vf 'M|.: ;
'

.
. to respond to questions that I had previously posed to it and that those

'

answers were necessary for me to reach an informed decision on RUNC's

}'/g'' ]4 application. Thereafter, on February 24,1987, RUNC behtedly responded to my
'

,

A, ' * '

; questions. Because I had lost jurisdiction to consider those answers, I forwarded.

.~

i. ~ Y; . I . ,. h . ) a ? . Q the information to the Commission, which still reta8aed jurisdiction. See my-

, ,. ;c.2 . ; , , ' *
'

y 7.. w. , .. . 'd Memorandum to the NRC Docketing and Service Branch, dated March 3,1987.
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b.h. . - y'.;" #,Ih.; ~. I.[ By Order dated September 11,1987, the Commission construed the responsesh
.

- Q U k ' h ff.I. M"..,$ 1~;h W. [' h| 6 '{
,; yc y '.n "-n'.;7 .c fpp to my questions as a motion to reopen the record and remanded the proceeding to.

. d' me to consider whether the record should be reopened. The Commission Order
4. :p. .'.f.g.8.0. ; cited the standards in 10 C.F.R. 6 2.734 as those to be utilized by me in malting

g.r;c , c.c.g< pig ..," M. =N 4 ,a:
. n+ m. . . .

3.g:. .. . . o- .s :.%m,:. a. ~,N that determination. In my Memorandum and Order (Information Relative to. .c ~<s.-v . . .W i.V ,W.W: Motion to Reopen Record), dated September 29,1987 (unpublished), I treated
i' Q .,'hfp ,.F Q(.G.0;.6 - ( ji
Y *'U . . g ..*A. 7 M g;... (' y.(;;:.co. p j

. RUNC's responses to my questions as a motion to reopen the record,8 and I
.. [ J. ', * .* invited the Staff's response. I also posed several questions to the Staff.

' , .i . . ,d4
; ,'. , .Q.f . 3?(.; De Staff filed its response on October 20,1987. Dat response, which was

.W:- . c .s - .i * u c.
a ..,...m., ; s '; supported by the affidavit of Dr. John E. Glenn, Chief, Nuclear Materials Safetyor .

.:;~ , . , - ej , q. 7; , .; Section B, Region I, U.S. Nuclear Regulatory Commission 2 recommended
,

:J.. ; iR - a against reopening the record, it also responded to my questions and advanced~ . . ' , , . -

.
.f.,. 3._ vs .' ; s .. R.,.8 '1 a suggestion fcr a techrdcal change in one footnote of my February 9,1987-

. ,c c .

,.3; ' . I Decision.4.f a ?, - ;

.,] By Order dated October 22,1987, Iinvited RUNC to file a reply to the Staff's
e ',' ,.;,j'

.

.. , . -

..

Eh . ~ 'F/. 7 }. . i. ['] filing. Additionally, I specified three particular matters in the Staff's response
. '; | C . .; ' '''. ' . ' ' .h , N : jfq that RUNC should address. RUNC's reply was to be filed by November 6,

r, My . ~,. , ::f ; <'; : .(
.

..

h- - g :j 1987. By letter dated October 29, 1987, RUNC sought a 1 month extension
E|?> j ,Y pi, fN of time to file its reply. It also reiterated a request (earlier tiled on October 5,

M: p. .d%i f..t # 2 ' ,' . 1987) for an oral presentation. By Order dated November 4,1987 (unpublished),J.f %h. ,

' .r;. .S a '
1.3(q-~ ' lib'MQ December 7,1987. I also requested RUNC to amplify its reasons for seeking

1 granted RUNC's request for an extension of time to reply to the Staff, until
N ..J9.s '.{
..'.Z (,ge%'.y;, 17o I'. ?.J

.

. g"; an oral presentation and to spell out in detail the substantive information that it

',"c;1, W ' g W g 3t;.w ?; W.._W,}, could "develop more effectively at an oral presentation than it could otherwise9W fy . -

.. '

-m

. >"
J.

,
. . , 4 .g present in writing."

..

'
, ,

'

g'g.k; ; ci-r.' ? [ ];"*
' ;-- M By letter dated November 23, 1987, RUNC set forth additional reasons,

,

.. | largely procedural in nature, why it wished an oral presentation. RUNC did not.f o ; c;q. * ' ;| . ~;** '

,4 identify any substantive information that it would atternpt to develop at an oral

-.g - ,,

y, > v v :e9 ;i . - 'd presentation. Moreover, RUNC has not filed a reply to the Staff's response -
,.

~ d.; , h [' [ ~ .. ; U ' .- | notwithstanding its having obtained an extension of time to do so - and also
7g. y', !" , ..] has not addressed in any of its filings the three particular matters about which

.< / '

s' . . W ~u% ! inquired la my October 22,1987 Order.3;,
,

; , . '; - z . ,

, ,. <- .

7-
m e ~ : tv.T : *

'

; II. ADDITIONAL REGULATORY REQUIREMENTS
n. . .>. , o >: .;.
6 - -

-

. ,

, .
W c3;. - ', ne regulatory requirements set forth in Part II of my earlier Decision,25,

' . , , " ''

. , ' , NRC at 83-86, remain applicable to this proceeding. He standards governing_- y-- a,
^ r

'. ''.
,
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, . S,'~ ic' 3' Hasanaher "Rt;NC Mouen."

e ,- >
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-
2

Hermaatter "stafr Att in." N 8:st t=9 stafr affWants (also by Dr. C'erm) were feed arber m the proceedag..

see Doctsaan, t.BP 47.4. ges. 2s NRC at $1 a.l..
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f motions to reopen the record which I am to apply to this proceeding (by

N*W.d%./C.k.b.Qk|Mh.xy
virtue of the Commission's September 11, 1987 Order) are set forth at 10

,$%UN.M. ;.*Jir8;M%i C.F.R. 5 2.734. The substantive criteria for reopening a record (which are set
.- forth in that section and which ! previously quoted in my September 29,1987.

c$.N. .~r m.c >O.#I$e'a.M1,M|,M...t. g/p ,23'b"b'M F.' Memorandum and Order) are as follows:w 4''** C4es(d., ,w.,,.. .$* r; .,s.t 0 *'* -i . ?.t'.'..:'
sa l t

- w' 4 v s.. g.w @< c. n.?.w',
-:

a a.:' .
. .y'. ra e:.t .vq.w m? s (1) The motion must be timely, except that an excepionally grave issue may be

:[.Cf. -*.Le Q.-|'}f p,. j:.'$ p''?@(d considered in the discretion of the presiding of6cer even if untimely presented.
.- ~h w y - p ,*..,\ ?*. z.

t. *y}.o 7' . ,Q<"*%M7;4QT.S ;d. ' ' (2) 1he motion must address a significant safety or environmentalissue.

y*..~.| 'i. ?'.jY. -&D*7y*N gC M2 ' /;!.7..4 . /* b&:Q Q .9
/ I (3) "Ihe motion must demonstrate that a materially different result would be or would-?

A Q ~|.Q j [n," f,$.j-|..'!p[n.j~
- ..

have been likely had he newly proffered evidence been considered initially.
'

j p,y ,. J.',;l * -: ,-|M f!"M./R r }_ ,,:p. R.7.c ..m* ,y ; _ f# . .c . C :- o. .. ~. -'.: ,....:s,

f . n,f.. Certain other regulatory provisions of $ 2.734 relate to the format and certain
e .'. ' ?.E, .,.;,.Q. a

. . . ..

. n' .% other technical aspects of motions to reopen, rather than to the substantive
% g '|$y.%w

:<
[ N' O.'''g" . Q y:[.4

.
.

, ,

. Q Mf . criteria for reopening. As the Staff observes (October 20,1987 Response at 3
w. . W . +. %, .%w, p7.%

. - .

4 n.2), because RUNC's submission is not in fact a motion but is being considered.r, .

g..3.;g m . c m s . n% N |M.f;y ut as such by virtue of the Commission Order, the technical requirements relating

.- -e
.n

'; e .. . . -
.

$v .: q O ~ f ,(m :e N.n .:.,/N 5N.M.~|$$,@%q$c,.;3 F M.. to motions are not applicable and need not be addressed.

s f.e.c. m.. v; %m.v,0. .f .o. .u. qm.-.
p .. - 3

.
. :a. . ,,.

. , .

4, , m. ,. ., . . (. 1 III. Opin,oncg, ,. .n .m
~

., r. :
-

. .. .

ig,rz. ,. , .;g y . ,, ;.

.

.. n , ,,,
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B. The significant inquiry for determining whether this record should be ;

reopened is whether a materially different result would have been likely had -

i%gWEW:w}df.eF : the proffered evidence been considered prior to the rendenng of my earlierWl W

, M y,@g.',y ?.p'/ M' jEM kyf(.!
4 9' M 'tUQ)f Decision. On its face, the material submitted by RUNC purports to establish

tE a method or methods for ascertaining which lesions can be treated effectively, |

,

y.,ff , . - . . i$.E $ and hente would be selected for treatment with the SrM
+

applicator. If I had
T ', '"( ', ~jg.; [[ . ', QG before me in ormation suggesting that lesions for which treatment might ber..

f.." ; z. . c
g3

. .d effective cc,uld M readily differentiated from those for which treatment would# i.1 % . M.; N, i 'j]
. .a .

not likely be efective, I might well have reached a different result in my earlier |_ . _ ' ~. ?{%: ' y ,7
{d,.Ji Decision. That being so, the record should be reopened to admit this potentially )~ , , , ' 7:' 6 ( - e'

signi6 cant information. But the responsive information submitted by the Staff
|, ' . , ;,',; ; J '. , 4- y .M raises substantial questicns concerning the efficacy of the methods proposed by

''

; m j, 9 .) RUNC and hence effectively undercuts the information provided by RUNC. They,

' f .] . , 4 :
..| M ,s.? : (. [./ V ,_ .I record should similarly be reopened to admit the Staff's responsive information.3.% '

''} The questions posed to RUNC in my Order of October 22,1987, sought to.-s ...
. .,

. f ,;f: ' e4. W.Q.Q,.' , . .' -

resolve certain of the matters raised by the Staff. RUNC has not responded to
. T ,"1' i; i r f' 3 ~if" . c; ; those question *, despite my havirg granted it an extension of time to do so (until !

.

%J ,. .b '. . g '- *

c4 December 7,1987, the date sought by RUNC). (RUNC never sought a further.

.

/ ' j;' q _ -5.74M@.' ,W , , i. extension of that Sling date.)

h Q , A,. ;;; -Cp.1 w ' f p ' ' ". j For the reasons set forth below, I find that RUNC has not met its obligation to,, .

f?z' y3 demonstrate that its proposed usage of the Sr# applicator is "safe and effective":

.^..,.'.."f -@ g% g'",;p. Q;;ig
'

,

5% i 1. In my earlier Decision, I determined that the Sr# therapy proposed byp , , " ; 'c, '- 11 RUNC would be "safe and effective" for thin lesions of up to 1 or 1.5 mm
7.-- 1, , ' |,g - '> in thickness, but not for lesions of a greater thickness. 25 NRC at 92. I also. '

,; ': c .- ep | } 4 ; 7 7 ' , x ,.
observed that RUNC had not proposed a satisfactory method of segregating ,

. .J M (1;',
' ' '

lesions for which the proposed treatments would be effective - noting thatg~ .. . < . , . |

J ;;'," T g. '-
' W ' 9 7.i.

., ., ./ certain of my questions that RUNC failed to answer were directed toward
'

'
.N ascertaining whether RUNC would rely on an appropriate methodology for*"' "

- '
g: ., _ '; ,. *; segregating the lesions. Id. at 93. In its response which forms the basis for the,

.b-
.

ji are to be treated with Sr# applicator.

'
- 'j motion to reopen, RUNC seu forth two methods of deermining which lesions- "

'
' '*

., ,W: The 6nt method is by a "biopsy specimen of one of the lesions," with review'M ' ,
' ' ,'

. ' . - '

3
''

by a pathologist.' The Staff indicates that this method is reliable but that no;

". /v - '. '

justification had been advanced for assuming the thickness of multiple lesionsd' ~
s

,''" - '

' ' ' based on the measurement of a single lesion.s In my Order of October 22,..4,'.',' '

, 1987, I asked RUNC whether it intended to measure each individual '.csion by
'

s
.

, .
- '

) biopsy. RUNC has provided no response to this inquiry. Given the statement in
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. will assume (as did the Staff) that RUNC does not intend to perform separate
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D !,1 conclusion. Indeed, in my opinion, the multiple biopsies might produce effects

similar to those produced by alternate surgical methods for treating cancerous
.

N3f A [,,r[. y y? N ;. $(.<.N ?.'MS,MO 'j lesions and hence could eliminate the inost persuasive reason advanecd by
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YDN[Q[ ,@[M.[gV. .g.'[
.

j'%;'!10 1he other method advanced by RUNC for segregating lesions suitable for$M
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treatment with the SrM applicator is described as follows:
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. .%.+ ; --4. 0. .e . . - ; s a ,N/iPM ' An expenenced radiotherapist can grossly estimate the thickness of a superncial tumor by
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%: % I,4, 7, . ' . 7 '
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V T.*:X, $W" .: :;f. 'b1 RUNC adds, however, that "[t]he estimation of the thickness of the lesion by

'hdk $$ mmh'db.M Palpation with the 6nger is approximative.?"
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Sr90 applicator from those that cannot be effectively treated, * have carefully
".W ,@.[j N $

k.M.y [ W NW. ~ b,Ph |,j
considered whethe.r the record is developed sufficiently for me to make this

C DJ.P M., . | determination. In particular, I have considered whether it would be useful for
.

- M:2. mMp q%..,m:
cQ. .

< M . f. . s5 ;., g . P me to grant RUNC's request for an oral hearing. I have concluded that an oral
.. ., w~ :

.9
" , ,. 0 cfm f. ..e._;.. m c. r. y. ; M hearing would not be warranted given the reasons set fonh by RUNC for seeking

qs.1 JO t .P . '. ' ' . QG -j.. such a hearing,
e . s .

.

# In my earlier Decision, I pointed out that, under the Commission's OctoberrN ? W [ q[. U U :'' W ' y.(; >:. tj 9,1986 Order authorizing this proceeding, a hearing based solely upon written- .. . g%
('i'

--

" j . ',' c '' , , p submissions was the preferred method for developing the record in an informal-

y :.g.q', '^ g. 4 .;)7- N prorceding of this type. I also observed that I was authorized to entertain "oral
'

,

s J7 ~. ' i.je-Q i . . ,r 7 ; prew. stations" from the parties but that, in response to my inquiry, RUNC had

". .i^* made no request for an oral presentation and the Staff had concluded that an oral.. - >. s, f y c,.,
' .'C,.... presentation would serve "no useful purpose." I found no subject area where

.

-

7-;r - , ' ' ~ ' further development of the record was called for and accordingly rendered my,.;p'( , , p ,

', . 7 , |/: Decision based on the written submissions of the parties. LBP 87-4, supra,25'

; jf% , ' ~ T. . W,
. . , . . .

NRC at 86./.

. ' e.n
:.c. In its letter of February 24, 1987, which is being treated as a motion to, - . ;. 3N .

reopen the record, RUNC asked for a hearing (assuming that I did not find the

'

. .. .~ ; w . ,.

., ,

ff? VM : ,
. , ' f" information in the letter sufficient for me to award the requested license). No

. ''-
,

;
''0

., , , , .

. m ;s g . .,'- ~.' -?' ' substantive reasons were advanced for the holding of such a hearing. 'Thereafter,' '

- ..W , .
1

;g,'f; .:. , :4,- by letter dated October 5,1987, RUNC reiterated its request for an oral heas,ag,''
,,

,rG.w ]'. f f
stating that "[sluch a complicated matter cannot be resolved by letters with'

J .,

,[, short deadlines,"" By letter dated October 29, 1987, RUNC again asked forj:p,,d -: :
. c.: 4 . , a hearing. It asserted that it wished to use the hearing to "strongly object" toz,. f ,; f '. f f ; 7-

the allegedly "derogatory" remarks that one of the Staff's consultants had made
.

' '.
,, 3 .

,

I
.j. ..Nq. concerning the capability of RUNC's President. Dr. O. Anthony Doener, as a' , '

, ,
,

radiotherapist. RUNC also stated that it had a "legal right" to an oral hearing.-

''t* .. , *

;

i '' ,'
. 9- -

' As part of my November 4,1987 Order I pointed out that, in an informal''
,

proceeding such as this one, there is no "legal right" to an oral presentation*

, 4y , . , ,

but, rather, that any such presentation was discredonary, to be utilized "only.< * ' '"'

,

4
'., .. _ ,

a where necessary or desirable for a full development of the record." I requested'

. -

ff
'

,,

RUNC to spell out in detail the substantive information that it believed it could
,

4' -
, ,, .

develop more effectively at an oral presentation than it could otherwise present'
-.

,

| in writing, and to specify the basis for such belief.g, -
>

.

i& O RUNC responded by letter dated November 23,1987. It cited five reasons
''

1 for an oral presentation - namely, the length of time the application has been~ , . . ' .
' '

*-
,

' ' . on file, the size of the record of the proceeding, the "numerous misconceptions"-
,

., , .

-
. ,

. ~., ,
' U ta my carbest order m this voceedmg. I pomted out that eatensw. or uma could be obtamed fcr "good cause?
.

Memorandwo and Order Otegaestes pecificaucn of Caims), LEP.56 35,24 NRC 557,55s a.2 (19s6). RtTNCs' - *
,

requested one cuensim of uma in stus proceedag. and I granted it for the run amours of ume requested. order'*
,

(Extension of Time), dated Nowrnber 4,19s7 (unpubhshed)..
,
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,$a...p'.md..[fC.D . '.Y[.W';.r.;;M,h[j
z,

' .< . m* .. ' '. U ta. .,, Q i;- s s

: . :s ,_

/

.R. MN S appearing in much of the correspondence between RUNC and the Staff, the
f.N

' M.;$.. #.cS hy.% !G :-M'#/7;.@s$.
D. 4 LJf,4' S "tenor" of the letters that RUNC has received from the Staff, and the assened

i' %.w . .r . o reluctance of the Nuclear Regulatory Commission to reverse its previous deci.
-

~

J.' pM . M W.,..,.l i. m., A t ,@ / d-
..

. tf , . Q~.. e .. sion denying RUNC's license.'

e
IM M,uM M W ^"J None of the reasons advanced by RUNC for an oral presentation, either in )

.

4.T.4.g,d'.h Q);MN'dIMp4j S|.Q.61 its lettcr of November 23, 1987, or in its earlier letter of October 29, 1987,
|3

- MNJ /% d.WggW :d W MO warrants the holding of such an oral presentation. An oral presentation would

$.g l .)F. < W:Y.$d$j;N.''.hiQ' QY Q(,jlikely to be helpful to me in rendering my decision in this proceeding. RUNC, l

%spj serve a useful purpose if it were to enable me to obtain additional information
i

f a W|f|yj ,,p[ ' , { * ? ' % ;f-:);
.y .: - 7:

";e.g-;2 however, has identified no substantive information that it intends to produce l
'

:

' O I ', |.
'

- which would assist me in reaching a decision. To deal specifically with the

%e ..; | c y . <g .,
o,5 '.'f.. .N. ..,. ;;g7 4'. : $ W - . .

.. reasons RUNC has advanced:.-
..

. . a 7.,|A f;&,,4 ;;
, ,. ,., ;. W l. RUNC on October 29, 1987, indicated that it wished to clear the lr . .s.. se

g.5' . '.;. ;"y ,N E.''M-)-t'$]t
q C. ~ r. . 3,

record of alleged "derogatory remarks" by one of the Staff consultants
.

. . . ' ifd concerning the "capability as a radiotherapist" of Dr. Doener (the only
.J b,USDQ "!,yff%$@ Person who would be authorized to use the Sr90 applicator). Although

b M |. n % MM W W...U .- Q L/;;f[.id*;,i.;Q.

informatior. concerning Dr. Doener's qualifications does appear in+

.j;.9.i ; this record, I am not basing my decision on any such information. I am

].p M QP ,'.l .* g: M,%;?,.
'"

declining to grant RUNC's requested license only because of RUNC's j
. . . . :.

i y $7%' . * g.N!' failure to establish the effectiveness of the treatment proposed, not on i

. f,.&.gf. M > T ., ' .k. . ' ? . .q}t would thus not be useful for this purpose.
' ,a. the basis of lack of qualifications of Dr. Doener. An oral presentation,.

.: : .f ,' '.
. ..,~

.
.

.~y. eZ _, ,. 2. RUNC's claims concerning the length of time for processing its ap- I
-

.

' P .. | ~' 9
...;.

plication and the size of the record to date may be justified. But those '

-

. ,J
c

. , ; ;,d claims reflect only the necessary a: tributes of the informal hearing
' -

- "

g- process authorized by the Commission. Moreover, the complexi-
~

. . , . . ' ties and length of this hearing process would not be reduced and,. ,
,

' .4 i 9 ,.f. [ , i;. ;,;
.*"i might well be exacerbated if a formal hearing process had been fol-> g .; ..; '

s

.t2 e, ' .'c. :' ''.4 lowed. An oral presentation at this stage would not shorten this pro-. ; 'y; c, , . . /r :" +s
ceeding. Among other features, I would require prepared written tes-

.

, ,.

. g ,' ",.7,Q , ; 4 '3 '' f, - gj timony by both parties for any oral presentation or hearing. Cf.10
,;. , . g . -f., ,'- / -

C.F.R. 6 2.743(b); proposed 10 C.F.R. I 2.1233.,

,' . q . ;* 'f 4 't.,, , ] 3. RUNC's assertion that there are "numerous misconceptions" in the
-

|, a. i, 5 ',e'''N ., e j ] Staff's letters is no more than a naked assertion. RUNC has notl
,

f , 4,

,'- .. g ,e _ p identified what those misconceptions are or how they might affect
- /

Y .,. ( . - j;.., c. , j, d the issues in this proceeding - despite my having asked RUNC to

' .f.Yj. ,,3 J ! ., * . -,,h * ? 4
.

specify with particularity what evidence it wished to present at an4

'
. , , ,

. ' p~ , , g-
- -- . ,

; j oral presentation. Given the paucity of detail advanced by RUNC,- .

,

~-
o,4 its claim about misconceptions cannot serve as a legitimate basis fora: ,; , S^d proceeding with an oral presentation.'j- - *e!

....,,..i 4;< '.
,, * '

< " -(: - i
4' . A , s ;. . . ,j 4 Similarly, RUNC's reference to the "tenor" of the Staff's letters.,.

.

. - - ' r * ' ,.g does not contain enough specificity for me to determine whether,
.

, s.

* . * 1e
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b
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' 9 ; .:= j .J... ,

. J . : ,;;. , j:. | any relevant information currently in the record needs to be sup-H.- .; c s , 7..ge.3@l , ?bE M P j plemented. Without more detail, that claim is insufficient for me to

.D.T@& "F|,. |'. ',' .. E ,.f authorize an oral presentation.
.

N;;.hN$$$/[["-[*f.E'W'V.4NON'h h f
5. Finally, RUNC's unsupported assertion that the NRC is reluctant

pih p % 9.c.'s to reverse its earlier decision ignores the circumstance that I, as
.

'

.fQ@.] .; f j'k '
' [;,; 7 ' 8 I ' , if C '. N (.| -:-G| l[ ,-

Presiding Officer, am completely independent of the NRC Staff. If
the record indicated that the Staff committed error in its denial of-

RUNC's requested license, I would have no hesitancy in reversing
7.q.m.. e/. ..Q

.7,M O is ', K . t g . . c.
4 g 3ggg,s determination. And if the record even suggested that more. , . - ,

,
,

information were needed to reach an informed decision on matters |e M 'e M. ' 3 Q q' , c

1,,S ;,!O Q [ ., at issue, I would take the necessary steps to supplement the record,
.e '

' ~ a f. including authorizing an oul presentation if appropriate. As I have.fs< -

%.'V- c , ' .. ' 1, t .

Both RUNC and the NRC Staff suggest a clarification of one aspect of
stated earlier, the record does not so indicate.

.,
''

( j' V.. ,. o D.
my earlier Decision. In that portion of the Decision, I was discussing the lack of

'c' ; * '- - -'

,

. y ,f 1 published papers on beta radiation therapy in conjunction with my consideration~ .f * / , s ,

M reatments proposed by RUNC were "safe and effective."22 I )

g . N ' Z ' r , ' c[.Q' .' .- j| observed that the one reference to literature on beta radiation therapy provided I

# whether the Sr
'

tc
,4,j aw .

h -% ' ,' q ,. j ;F . ; by RUNC (other than promotional literature provided by the distributor of the
'

:g.'% 1, u . i .)
- ' 'J SrM applicator) was to portions of a 1952 paper on the clinical application of~ "

'.;p ;, : .

32
: beta radiation from phosphorus 32 (P ). I noted in particular that the paper'

[T p .. , ,
-

:- ('' ;
.

on P32 contained the same cautions about the use of P32 for lesions greater in

CJ . depth than 1 1.5 mm as had been raised by the Staff's consultants with respect"
'- . ,

[ f y ' (! r.I.
.-| to be only 1 mm deep. But I further commented that Sr

' M
,

to Sr . I also noted that the results in the papr.y were based on lesions assumed

' 3y, ai 1 . ;. . X. M therapy would be less
effective than P32 therapy because the beta energy of P32 was higher than thatt; f S. -.-

of SrWo'

q c"5 . -'

c .
, M

, - c It is true that the beta energy of P32 is greater than :nat of Sr standing'
' . '

,.

'% 7
'

,

Malone.2' However, as is suggested by both the Staff and RUNC, Sr is always'
''c '

- Mfound in equilibrium with its decay product, yttrium-90 (Y ).is The maximum-

']' - - . s..

beta energy of Y is 2.27 MeV. * Moreover, the SrM" ' M applicator will include.- . . . . ,,

M i

' - .
.

the higher-energy betas from Y , resulting in a maximum beta energy from the-

32
,

applicator slightly higher than the maximum beta energy from P , as describede.s ,,

'
,,f'
.

- |'

., y y ~
\.

- . |
.

.
... ,

U .BP s7-4 avre.2s NRC at 9192.
'' ' " " ' - t

* * ' '. U Id at 92 a4s.
' " 14 i

, *

As pouned aat vi my eartact Dease. Se beta ericrgy for P32 s 1.72 MeV. wherus sat ror sr# s 0.s4.
,

MeV. It. . ..
- u RL,HC Mouart at s-4; stafr Afr. W,1s.

'

"staff Afr. Rt.16. cissas hiaological #sahA #salbook. Pubbe lleath seines. U.s. Departmera d lieahh,
9 '-'

,~

.
Educata and welfars (1970). Table I at 264.
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. Mv rW,e ..ne:hh,: g Wj in the referenced article. In sum, treatment with the Sr applicator would be
-idW@,pr4.u

.

*

-f
.

I.t'M@h.I.Mid.M M4;$$ "MEj
32

~

slightly more effective than treatment with P , as described in the article."

!Mhhd.$h. 8 Nonetheless, the treatment described in the article us carried out at a depthk
r.M@Ki;;.NM'W. |Q

j

0MW'h of 1 mm, and the article cautions against treatment at depths greater than 1-

'ibh 1.5 mm. These conclusions are consistent with my earlier conclusion that the[f$ l;M

% R ,'''. n M N .N ^ O N @, U. h Sr# applicator had not been shown to be effective at depths greater than 1.5
,J.y.,.- W . M :# $(y 4 mm. 'They provide no basis for a change in any of my earlier conclusions
OF N.Nb ;//.$.U.4 U Wrf'",N,. y

*-

M applicator.". concerning the effectiveness of the Sr

V,6'.ipI'@yi _ .kM y';Uy[N
E. In my Decision, I pointed out that one of the Staff's consultants

MN $ . 7.hM,;'[h 3 7,.M
l'.

.

(Dr. Edward W. Webster), who on his second review recommended against

.i.. H .;. C . V' Z., ?,MM m
grant of RUNC's application, had also suggested that, if its use were to be-

authorized, the SrM applicator should be equipped with a longer handle and a
. ~ .9 .'%,' M^*. t K'q,. 4 4. v. ,Ir?.;

'.:; T ' ' S..*1 plastic protective shield." RUNC apparently accepts these recommendations."

-

..

*

'? /,c.9. A .' M ',., @,; g j;.L; -"; N If I were to authorize use of the SrM applicator, I would require that its handle
,,

:
,J . .'+ :Q & % * , be longer than 4 inches and that the applicator be equipped with a wide plastic

d, . % y-$3.'Y My7]. :, N *
. . . ~ . .

djhR;6.9i3;h;} These conditions would improve the safety of the Sr# applicator to the
.

shield, as recommended by Dr. Webster.

N.gM]! N@{.N 7[.N!;'-g> :E!ir);of M.y personnel who would be administering doses of Sr , but they would do nothingM
j'gj ; -| M 'h to improve its effectiveness. Since lack of effectiveness for the uses proposed| . "%y': ? ". (. . is the reason I am denying the requested license, these conditions would not

|
.,1.f.p |) : d.

in.;,s,A.ZQ6|'f'e,..?..p..].f . change the result that I reached in my earlier Decision.
;

j- ; :- r .Q,1 2.; .

"'
'. i F. RUNC, in its motion, repeatedly emphasizes its view that use of the j

'

.

T? ~5N
. .

, Y.
'

1 SrM applicator entails a low risk for patients.2t Whether or not that assessment i
..3',

,. C. |' "j might have merit, it is one I cannot accept, for it is contrary to the regulatory
*--

M"1 4| . ?. assumptions that underlie the licensing of the Sr applicator. As I mentioned'

~

,; ,

'
.

.,,
'-

. in my earlier Decision, the Commission, thmugh its Policy Statement on the,

.. ., 7 .7 N; . ."2 Medical Uses of Radioisotopes, has explicitly declared that the risk to patients..

i (, ^ j. '';., 9 :-[ .3 , e:j from the therapeutic use of radioactive drugs (as well as certain diagnostic uses) i

* '

e t'., ;1.;. (g %, A,) 'f,,L p: (. . G* :"is not low," and that the "risk of tissue or organ damage (or even death) is |
.

.y ;., ; jy. . . ; , . f inherent in the use of therapeutic levels of radioactive drugs.**u Under the Po' icy
- -.

, ,

. ., .u. . L '.-(. f - . . .* Statement, the Commission therefore imposes the "safe and effective" criterion
'

.

4 * f, g . . . f " . t. . . ". .
'. ,. ..Y,. on the internal and external therapeutic use of such drugs, as well as therapeutic... ; , ; .

.

M
. . . .

a ,

% q.og.) ; , y; medical devices containing byproduct material (such as Sr ). I am bound by ,. ,

i ,"

C, ,. ; ' [ f 1. 0 l. 4 f . p. , these regulatory assumptions in evaluating RUNC's application. In any event,

* * , .,
. . ..

.
. -

.$jp. '1s * *'*

,b. ? . ,
~

<c, N ; ay . . f * .> - ' ' E t 17*

' ,f : ', [' * .[ " f . | .. p *. . A, '',
. RL NC Wuon at 4.

* ' ..itj | . is Nces 48 af my earber Doctamn should be medded by deletes everytes focowmg the imual citadon and arat
*

-

.

v- .

- ,.',2 p .' * , . . , . * * *' '' *
.,,.i fun senesco (as amnaded. se footnote would :enclude with "1 minunster deep"). ,,

,,',e,.v,,,' i .,
U'

tBP s7 a. swee. 2s NRC at s9. |< .

,
. ' #**

, ~ ,. ; ' ' j ,f*,)"- ',CLT * * Rt;NC Wuen at 4. l

, e ?. f./
. 2114 u 2 3.

*
-e ;-

*

y*f ' L , '.b
Q ," { j .

*
'; 22~ t3p.g7 4, ,,,s 25 NRC n 55. 94-95. The regulauens appbcable to the hccrees or the human usce of,

,

'#"** ' , byproduct matenal indscate thu they govern tes.h se internal and eatenal adnumstrsbon or bypoduct mnenal.r- ..
,

'

or the rs&auen meterrem.10 CJ.R. I 35.3(a) 09s7).. ,,,.
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a. u.-v : e.g;. . ~ g . -
- r,.: .. 6

,
-

EC. .;~ . N i .., , . .
- 'T._....

'

s'
. -

,

v..
.

d'M,;y s..,

. e.. .
;'

-. .;, a ,

; x .. . p-, .,

j.i.c '%n.,.74 ,@ ;.||.f'<; j ~,' % the dosages proposed to be administered by RUNC to certain patients, as set
, e :. - ? .. forth in my earlier Decision, are signi6 cant?:

's f / s e i'Mfi; ' . ' ' " T4.

y$$2i''giMSEC;;)%,[.",(;5
I might add that the regulatory scheme imposed by the Commission for

f medical uses such as is here proposed - where there is at least a potential
i ~#

p yg:p j. -|M E;.7|Mfs . 'c. g.- g 5>%t.
"

for signi6 cant radiation exposure - is not unreasonable. That is, where such
i potential exists, there should be some assurance that the person exposed (the, ..

% @q ..~ i ,".T 9 . 3 V[I'i' ,8 c ." patient) will receive some benefit from the exposure. Otherwise, a needless'.
. ';5. ? ' '. . ~ , radiation exposure will result. The "safe and effective" criterion is designed to

'

.

, , c.y hig ; fj' - . ( i),,. preclude any such needless exposures.
' '

- s .. ...;, , m, a i t,
-

''
, O. In my Decision I endorsed a suggestion by the Staff that, if RUNC

y V ,' #
' ''

C- . J' - desired to experiment with the St% applicator, it become affiliated with an' ' ' '

D institution that is licensed by NRC to conduct original research with Sr onM'

: ;,

' W. ( " ' ' humans. I noted that if RUNC (or Dr. Doener) were to receive approval asc ,

_ , ' , - ' ' . '
. an authorized user at such an institution, it or he could pursue the mode of'* '.

radiotherapy requested by RUNC, in accordance with the institution's approved-
.

'

' ? '. ~ W. # . -
'

protocol.u
' ' .: '5

.;jf ., '2' , ,
; In its motion, RUNC appears to equate operation under the auspices on an

'
,

^' -

approved institution with using a linear accelerator to treat lesions? My sug-'', . . , . . W
.

..
''

' ' gestion, however, does not contemplate any use of a linear accelerator. Rather,
- s-

' z .,

":
',

,

i it contemplates that RUNC would use the St% applicator subject to oversight
'

..' ' ' ' . &C 7 by an approved institution.

:C" ?
'

Such oversight is necessary given the experimental nature of the treatment-
.

.' . . f, proposed by RUNC, and in particular the lack of any identified feasible and
' *

. g' - C'. 3 ' - practical means of selecting lesions approcriate for treatment with the Sr#
' ' ' '

;. -- applicator. An approved institution (such as a hospital or an authorized research
~

'
,

institution) would have available continuing professional oversight of use ofs,. , . ' -' ''. . the Sr# applicator (i.e., by pathologists, dermatologists, plastic surgeons, or
'

Qs _
other specialists)." peer review by appropriate Human Use Committees, and'

a medical physics staff in a research setting - none of which appears to be.
, , .'

'

,
'

.6 . ; availab!: in the office / clinic setting in which RUNC has proposed to use theo
'~ ' '

,- Sr# applicator.' '

,

In that connection, I note that I asked the Staff whether it could adequately.

monitor RUNC's use of the Sr# applicator, assuming that RUNC had been able
' ' '

. _

to identify an appropriate method for selecting lesions to be treated? The Staff.

( , responded that it could not adequately monitor the method of patient selection
suggested by RUNC, both because it did not have adequate technical expertisc to

'
,

,

'
.

- - U
, IJP s74. mpes. 2s NRC at 94-9s; cf. Rt|NC Mcoon at 2 3.

,-
- M t2P 874. syre. 2s NRC at 9s 96.

-

, ~'
,

D RL|NC Motaca at 1.'

# ,< stafr Aff. m.17.3'

,

U
Memorandwn and order (tnformaucn Relauve to Motaan to Reopn Recon!), dated september 29. 1987 |,

(mpablahoo at 3.,
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MEIN.M:&/d9.8 do so and because the inspection frequency for the type of license sought is one

:J$. inspection every 3 years. The Staff added that, where medical research is being

I$$kdh)b.5-SQM; conducted, it is the responsibility of the licensee to "provide the medical experts

dy $.hM who will review the selection and treatment process for adequate safeguards to

.N'M."NIi*.'hN[i'l;N'4W.k'.N%M'hyg Protect the interest and welfare of the patient."28

?. ,%Q Such safeguards could be provided by a hospital or other authorized research
S ; M ' Q .;,;.; K ' @ .g f:.jf.t. Q:-h.k M W W 7j institution. RUNC has not demonstrated that it has adequate resources to do l

.,.

[$ .

y. | .;g.i?.W'". ,; %s; so. For that reason, I renew my suggestion that, if RUNC wishes to pursue its
- y. 4.. . . ."7. 3 t N. . .,d .'..t.. +.

* . .
.q... . . . . 7. t.q , . ; N . . g. ,

y .
use of the SrM applicator, it seek to do so under the aegis of an authorized;.pj

.

' . ..f . .L. f. .~ . . . e v . x; ; . . .w . . f q p. .. , f. r.?,research m.stitution. !
J. -

.
,

:c y .

'
.

. _w). :
,

i

.J -

.. 3 .-* .
. . . . ,. g . :9..<.,s *.. _,:: o.s.,*4 -.-

'!w ..

. <: ":
~'

,4 ' 'L; + ...j*+,
c. . :. ; ,17 A. .:r#.v;4;y,g:3, IV. CONCLUSION i

- n m.t r ,,,S ,. s. . . .

. . .
,, %4 ,, s = ey: . . .; - sfy N.} .'p To summarize, the infortnation provided by RUNC in its motion is sufficient

|*
<.g. .

',;r- M'M NG(".i [T.c.,1.j to warrant reopening the record to include it and the Staff's response. Upon |
I%q- .fipM further analysis, however, the information is inadequate to change the result that

* : :[|-[';6,2,[[p
..7,, . s

|SQO..\7$'M 1 previously reached. Specifically, RUNC has failed to prove that its proposed use
, .

3.M. f''yy , .J h.( .[, yI J of the Sr# applicator is "safe and effective" for all of the uses proposed. Further, j
4 .g ,,../.e .s RUNC has failed to establish an effective and practical means to separate the uses j'-

,

J', '7 f, 'f,b .
. ~ @g., v.,

for which the applicator may be effective from those for which it has not been 1

'

c.'..- _x- demonstrated effective. That being so, I must conclude that RUNC's application
,

,

,~ ; ,- ' i. i ~ M is inconsistent with the Commission's regulatory standards and accordingly must
"'

- . S ' ? L ' '.., ,
,

be denied.
'

-

:. . . ,

.

' * s

.. a -, .,, ., - -
'

.-

V. ORDER'
-

. ,

'.J ;
- - ' '. -. .

. . - ...
s .;. . '. .. ,:. . .

. c ': ; : For the reasons set forth above, it is, this 2d day of February 1988,4.. ,

. c.. b u. 'y *. ~ , ? , . ,,. x p,;A j . - ORDERED:'
.4

,f. J . 9|p '. .
- ? 1987, and the Staff's response dated October 20,1987.

, ... . ,

' C ,* ' , 1 ,.,,m. .i.' g .: 1. The record is reopened to admit RUNC's motion dated February 24,
, ;-

'. ; ,t ,'.' ',*g , ,' f '!. * j . ' Q j , '' ]
,-

.

Based on the supplemented record, note 48 of LBP 87 4,25 NRC at 92,2.*

h n .,j . s, '1
is modified as provided herein. In other respects, the result reached in LBP-87-4g g . ; ,;* < .t - ;.' *

+j .

.. j is qffirmed and RUNC's license amendment application is denied.y 3 , 7,. 7 : .

"
. > 3. RUNC's requests for an oral presentation are hereby denied.*.,N .. ,

., 4. Ue' . , 7 p r
-,, . .. - . *-o , .j 4 In accordance with the Commission's Order dated October 9,1986,

,. i + C .t;'r,y f Q' . # . .f. [,1 supplemented by its Order dated September 11, 1987, the Decision dated*

,. . ,

< : f .' February 9,1987 (LBP 87-4) as modified by this Memorandum and Order (LBP-
.q'.c.c' T ,^ c. , / :'.

..

. . .i * - <. (* 88 3), will become final agency action thirty (30) days after the date of issuance
"
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u ? h '*N W JfMWN NUCLEAR RECULATORY COMMISSION
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d ,-n gr- s.

.T" 't:& ' :'
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. 2M !'e.;
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The hearing officer dismissed cross motions to reconsider the decision issued
'

.:.

3 . . . .
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* ' on January 11,1988 (LBP 881B,27 NRC 29).'
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:.W Vj;/,M'., ." r f, .'..[ .9,", . d.,q W. Held (January 24,1988) and the NRC staff (January 21,1988) filed motions
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for reconsideration. The purpose of this Memorandum and Order is to considerp : p V. j. . - . ; .fi their arguments.
N . : . .? , . .; . '
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Iv ' f . . , Both the Staff and Mr. Held at8ue that the Presiding officer can neither,...a. . , ...v .

,b y . i .' . .
; f, enlarge nor contract his jurisdiction, citing Duke Power Co. (Catawba Nuclear,'i . W.'

' yw Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790 (1985), and related
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y. N..v.;
. . . - / t; U . ~ i. ' '; ;f F [. cases. The Staff accepted my decision that the case was moot but argued that it
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3', - - :. '. wuld be an enlargement of jurisdiction to provide for a 2. year period in which-

..~.::: 4 , M , 2.6 ,i' .i-. ,- :.i:- Mr. Held could file a motion that would reactivate the case. Mr. Held, on the
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.t. a. t- , . other hand, argued that I have been charged to decide the merits of this case and,
,
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f,yg>;f'?.3'.CFC^;.'y[''{.N9 .j - . that deciding that the case is moot is an improper contraction of my jurisdiction l3, J i ,- / 'fW.:gg " . 5 i from what the Commission intended.

. R'',y 3 7.Li y '% f h [" O 4
'

4''. :., .J ' In my Decision, I declared this case moot but recognized the possibility that
*

f

n ..' R 'J< i I, h the Decision could affect the ability of Mr. Held to obtain a license in then

QT,] W Qp;A P \ i; z f 2 ,
.a

future. I recognize, as Mr. Held points out, that my dismissal of this case is not
|Mi['$ iIIlv .. i' Y ' I ' ,. entirely without effect. Mr. Held's career at Duquesne Power and Light could. i

.M.;. y ,i c che,.: (~ q'T. be affected by my decision, in that Duquesne Pour and Light bases a portion |
. .'W .

'; . -
'

?!
'

of its personnel system on whether or not its employees have obtained federal '- . .

' '' , ~ 'Y J. , [i, g' .o s'7 .j licenses. However, I am not prepared to consider this consequence sufficient.

| J, -
~' Q:.i ~ ~ > .] reason to hold a hearing concerning the granting of a license that will not be |i- 3 used for the purpose for which it is issued - to permit Mr. Held to be a Senior J

*
4 o

f.5
".

f 3 Reactor Operator of Unit 1.8'

'
- i On the other hand, I have been informed of an eventuality under which

'm

'
.. ., | Mr. Held could be refused afederallicense based on the declaration of mootness.. , s

,

'S- ~ '
. -

.

y'. j of this case. Dat eventuality could occur if scG seactor operators are granted'.'

* ~ ''
. .r i
]

'
:
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~;:|
4 dual licenses, in the future, based on having been granted SRO licenses for both'

.
, , . ;. - units in the past. nere is suf6cient possibility here, based on representations

~~- ' ' - '

of Duquesne Power and Light, that, in declaring this case moot, I consider it
'

<

; .V
..,~~ ,

,| necessary to provide for this eventuality,
~ '
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I have read Mr. Held's arguments carefully, and I acknowledge his point that,

'' '' 'q I have determined this case to be moot despite lu effect on private personnel,-
'.

..

.i choices. (Dis effect will occur unless Duquesne Power and Light reinterprets- .-
# -

- ! its policy with respect to David Held pursuant to the invitation in my Decision.) !
- 8 Given my contrasting views about the relationship between mootness and !. ,

3 impacts on private personnel decisions or public licensing, I provided in myc .

j Decision that the case may be reopened within 2 years if the anticipated problem
- - <.
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with public licensing should arise. If 1 thought it imt> roper for me to "retain !' 3
,

' ,
jurisdiction" in that fashion, then I would consider the case not to be moot>

. !
,

~

- > i: { and would hear it immediately. Honver, this specific situation has not been
. --

~

l addressed by past precedent; and I consider my invitation to Mr. Held to reopen, , , , . .

> ' j the case to be an appropriate way to effect judicial economy by not herring this
- - . -

.,

y case now.. "

I I note that there is no reason for me to determine the truth of Staff's assertion ;;
i
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.| that Mr. Held will not be disadvantaged should there be dual licensing of SROs; .
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, .
#'

O (see Staff Motion at 6 n.2). Should Staff prove to be correct in its belief, thene

7' ] Mr. Held will never have the grounds to reopen this proceeding and my invi nion
s
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Mr. lle14 sistes, e las mouen that he hu not responded to the stafr's substannave arswearns because he espected

.
,

.-
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?: have the embarrassing circumstance of having declared this case moot and then

Nh N.b d. having Mr. Held denied a license based on my decision. It is this contingency

@MM MYsi M;dj$$:F-h
against which I find it necessary to provide.

Y: NihSN.9N
I

A.*t In closing. I not Mr. Held's argument that he be permitted 2 years from the-.

k b i N h 5 [d.I h N di N*
,$' M completion of the fint refueling of Unit 2 in which to reopen this case; however,

he does not state any reason to let the time run from the first refueling, so this

D.% T d :'.i$q..u. W f.y:kTh,@L|1;.suggestion is not adopted.2 I also note that Mr. Held is correct that he appeared
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. , _ < ~ t;4, .C..f.y e y.s. - N,
to have a ripe case at the time he filed. The mootness occurred at a subsequent
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time. While this may seem to be unfair, it is not unusual for cases to become~: .

-. ., e . 7A
r h. ;> c,v. ./.c. .s, ~. ' . moot at some time after they are filed.
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U on consideration of the Slings of the parties and the entire record in this
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; matter, it is, this 2d day of February 1988, ORDERED:.1
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UNITED STATES OF AMERICA
. ,.

:,tp ; - : j .b NUCLEAR REGULATORY COMMISSION,

,- .
-

, , , - . .

. , ,
.. . .

9 *
-
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",g

f r{ 'p .' ATOMIC SAFETY AND LICENSING BOARD
<u

; .<:~,
. ,

, .
,'; , 1- :. .;. :,

- >
Before Administrative Judges:-

,, ,

3
%

. .

Robert M. Lazo, Chairman;.
,

James H. Carpenter,

-
Peter A. Morris,

o..,
a ..

,

,s.
,

'. ~ > -
-

- 0.,. -
In the Matter of Docket No. 50133-OLA

*

.
.

.

(ASLBP No. 88 536 07 LA)
' -

,,

v. ' .
'

(Decommissioning),

,

1.

!; PACIFIC GAS AND ELECTRIC
~

COMPANY
j (Humboldt Bay Power Plant,

! Unit 3) February 9,1988
t

-
.

, ,

in this Order, the Licensing Board approves a stipulation providing for the
,

withdrawal of all admitted contentions, dismisses the proceeding, and authorizes, ,

'
,; '. the issuance of the requested license amendment.

.- ,

- -

1; { LICENSING PROCEEDINGS: DISMISSAL
'

When settlement negotiations among the panies result in a stipulation pro. {-
'

viding for the withdrawal of all admitted contentions, and the Licensing Board |' '
,, .,

' ,

.
- "

has raised no significant health or safety issues sua sponte, no funher hearings
- , are required. The proceeding becomes uncontested and may be dismissed.
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y&v& 3/. 2-Ep .c J ORDER

dd (Dismissing Contentions and Terminating Proceeding)6. g p$'ph@Mf'$+.ef-Dehhh5 s . 3Q[y,M.(ISp.
9 % Ar

.D.

hh. b Ni NN[ Pacific Gas and Electric Company (Licensee) is licensed to possess but not

h M 97a F A'. Q(k[fg/M I$ p; W PhU.D
,% d;y operate Humboldt Bay Power Plant, Unit 3, a 65.MWe boiling water reactor

.

Qg #'ilN .M*fD lumM in the city of Eureka, Humboldt County, California. On July 3,1986,

.'./!OW'.9m pursuant to 10 C.F.R. 6 2.104, the NRC published in the Federal Register a no--

' M ' f $., d. , % .k ?!.'p e :j ~(.'1" G. . J.;
Lice of consideration of the issuance of an amendment to the facility license andM.a. v.y;,f f-

N Mn .e -;E offered the opportunity for hearing on the amendment. 51 Fed. Reg. 24,458. The^

;;.} 19 amendment is related to decommissioning the facility and specifically would:(:Z M4 ' ',
b'.j.)fWMDf!'/y.'A.N.W.;,%Y ' ;< i ~- Q(1) delete license conditions related to seismic investigation, analysis, and modi-

~Sd

-d fication; (2) approve the Licensee's decommissioning plan for 30 years of onsite
~ f .9 . 4 ?'; k f. 'N'.( Y7. s'

''

,1 storage of residual radioactivity (SAFSTOR); (3) revise the technical specifica-

. ,] g. ..? Oc f,...;. .,;G:g' % q T/ l . 4'24
-o

% . % c; Q.J ,O., . :,
tions to reflect the permanent shutdown and "possess but.not-operate" status of

.

;1.Q ; r_ J.' . ..'ff
, ' N: 4 -|;g.1 .. f .p :X i.2 (gP. the facility and to reflect the S AFSTOR status; and (4) extend License No. DPR-

. .

-:-
.

''S 7 for an additional 15 years from November 9,2000, to November 9, 2015, to,; cQ21
'

....

;

. . V. S . 0, :V@'Y%
be consistent with the 30-year safe storage plan.;. ,,

.";-|.- c. p . Pursuant to that notice, the Redwood Alliance,8 an unincorporated organiza.....,

'

. . f 3 .1 tion; Wesley Chesbro, an elected member of the Humboldt County Board of',1 c ., (
"' *; .; 2 ! , %:i* Supervisors; Douglas H. Bosco, a U.S. Congressman representing California'sJ . , .

? ta rv3 ' First Congressional District; Barry Keene, a member of the California Legisla-:q ,
,

i ' % Q : .y , +':;--*4d ture representing California's Second Senate District: Daniel E. Hauser, a Cal.*
..,

. , j# : ifornia State Assemblyman representing the Second Assembly District; Gaye

, 7 sr.KE 2'',, P,qj. M. Barr and the League of Women Voters of Humboldt Csunty (Joint Inter.
%,-A . W... , , . venors); petitioned for leave to intervene and requested a hearing. In a Prehear-

* ' *
y ,

.

-T: .
s.r ;, ;' y,g. ;7 ,.y

,

Tl.Q]h,'y.C/GS$ 9 f w 4;,
ing Conference Order, dated December 3,1986, the Board granted the requests
for intervention, admitted six contentions, and set forth the schedule for dis-7 ,hM.5'Un [A|N A W.j covery as commencing on December 15, 1986, and concluding 30 days after

'/:/c T f f @ ['.*,$ h,*tg [ issuance of the Staff's Safety Evaluation Report (SER) and Final Environmental
. ,, .. ,.

y%.'' %y N ('y ', - K',5 . m,%
r .6 .N : Statement (FES).-

;

p';';;. ,. . . ,.4 G:,'' On May I and May 8,1987, respectively, the Board was officially furnished
e.-E i ' 4 copies of the SER and the FES concerning the decommissioning of Humboldt,7 M ,c.C J',72.

,y.Q?.gd.3.44;, .i.',jf,i g" p'd
-2

Bay Power Plant, Unit 3, by the NRC Staff. With regard to the proposed*

;p%|j w ,,*% ~ / . ! . . ')
amendments, the Staff concluded in its SER that:'

..

?s. n.t ' g;t. %. **,

,, g , y., . . .

. . ,c
- 7 p 'T'.c.[ % . 7 . d ? ,-]i6 (1) there is reasonable assurance that the heahh and safety of the puWe will not be endangered''

, .
by mainsenance of the facility in the proposed manner [SAFSTOR]. and (2) such activities;. ,..,y, . , - . . ; *t . ' '*

* ? .f.'? . * / will be conducted in cornpliance with the Commission's regulations, and the issuance of# ?- z g g. -. 1.{ t.-

,(. . _ . , : s ' ' . L.' *d
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- 9 .* >-;,. - 1 [ihel snendment win not be inimical to the comme defenu and searity or to the heahh

c . ,w * . , - C.g. ,
-
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. c' ;c. ,, ju
.6:.. .,' and safety of the public.

t [." [p:n e .x;;Q-$
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" . . . ,. . .

-M$-
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SER at 121.,
-

-

< g >. a g "<. ,, ;.g g G|y g.q,f in its FES (NUREG 1166, April 1987), the Staff concluded later alla that:,

A J g.?
", , if ' q .

, 1/.1 (1) a technical basis exists for decommissioning nuclear plants in a safe, ef6cient

7 - }. ''?
' ','

manner; (2) no signVicant environmental impacts will result from the storage%, -

-
' N, O.: .1 of spent fuel in the spent fuel pools; and (3) Humboldt Bay Unit 3 can be.

,

' ' '

j, >f,"! r ' ,,[..$ placed in SAFSTOR for a 30-year period with minimum environmental impact
"

.
,'.

ic . J.p. ' ,?( (NUREC 1166 at 51).,
,. : .,

"
@ ., . JP| Meanwhile, in March 1987, representatives of PG&E and the Joint Inter--

.

, ' .
.f 2 < ',

venors had begun settlement discussions to try to resolve the matter short of
6 ''; .- litigation. 'These discussions ultimately led to the execution of a Memorandum

^

.
,

.
,

, E ' . q* $j. '! of Understanding, dated June 8,1987, by PO&E and the Joint Intervenors which-
..

K.. set fonh terms for settlement of the litigation. Pursuant to this agreement, PG&E,^ .. f
.

. . . ' ;,-F.. : .,J.' . Joint Intervenors, and the NRC Staff executed a Stipulation for Withdrawal of
' '

7-
'

. .',

W 7 ik ?i Contentions which incorporated the Memorandum of Understanding and imple.. . . ,

'
'

3s , q. mented its provisions for withdrawal of Joint Intervenors' contentions.
.

..

A I / '' I,.j[[y By mouon dated August 7,1987, Licensee requested that the Board (1) enter
W . .,i| . " , . 4 ,.M an order providing for dismissal of all contentions, thereby terminating the ad-

'

:
'

.< ' Q /N
j judicatosy proceeding, and (2) authorize the Director of Nuclear Reactor Regu-.

"Qr t lation to issue the reque;ted license amendment. Motion to Dismiss Contentions,,

'
' ''

''f|<,(~ b. i! and Terminate Proceeding at 5-6. As grounds for the modon, Licensee states
"w

.i that (a) the Staff's environmental and safety review of the amendment found the. .

f'yj
. . c r.

. request acceptable, and (b) Licensee and Joint Intervenors executed an agree-
ment that provides terms for settlement of the proceeding, which culminated in*

.
- A'- the execution of a Stipulation for Withdrawal of the Contentions. Id. at 4 6. The. ,

'*

stipulation is appended to the motion and has been signed by all the parties to*

' '
- the proceeding.

'. Because there are no longer any issues in dispute, the Board grants Licensee's,

'
,

. mouon.,

_
a.

s
' '

4 .
'

9.. .

" '' '

DISCUSSION
.

,
. Where the Board has raised no significant safety or environmeistal issue, ,

sua sponte, the only issues to be decided by a licensing board in an amend-
- ' -

ment proceeding are those issues contested by the parties. Portland General
' ''"

Electric Co. (Trohn Nuclear Plant), ALAB 7%,21 NRC 4, 5 (1985); see 10
'

.
-

'

C.F.R.12.760s. Accordingly, where admitted coctentions are withdrawn, the
matter becomes uncontested since there are no longer any matters that the parties
wish to resolve in the proceeding and there is no need for further hearings. See,

,
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MQN@h*ML? MD.d
e.g., Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units j'

4.h*dS|.Y'k-3.('% hM%'#:y$, $M. .aie.p i@W.>bI'y We
1<i 2 and 3), LBP-85 26,22 NRC 118 (1985) (intervention petition and contentions |,

withdrawn by settlement agreement); Public Service Electric and Gas Co. (Hope j

& g. y < e.-J J Creek Generating Station), LBP-85-6A, 21 NRC 468 (1985) (board approved j. c,b.N;y* WM q;,w .R'Sfm.% ,

r.- withdrawal of intervenor and its contentions based upon a settictnent agreement); lre -
EN.,M.SMkOTMD! Rochester Electric & Gas Corp. (R.E. Ginna Nuclear Plant, Unit 1), LBP.84 34, |

8@Q @ < W. M 'Yf M .i. h h . $ h
.-

} N* 20 NRC 769 (1985) (withdrawal of sole intervenor); Armed forces Radiobiol- 'r
: . .' M D $ $ '# @ ogy Research /r.stitute (Triga Type Research Reactor), LBP-8415A,19 NRC;

U.tfj :;t9$yj.. p 852 (1984) (withdrawal of intervenor based upon settlement agreement).
fy't. ';TM, .pf . .i'4.M... M. ?.tff *@~.

J.- 'M ' 6. . In the Itu. tant proceeding, the stipulation, which provides for the withdrawal i

\

1 . . 3. f;. '. m.c., ,'pf.d, . ,j, . L :of all admitta.d contentions, effectively ends Joint Intervenors' status as a party |.y
. i f - .. s .

' ''

, .:| - N G . , TM, . .T e .' S , y and removes all matters in controversy in this adjudicatory proceeding. See
.. . . .
i

':V yp f T 10 C.F.R. 6 2.7i4(b). Consequently, the Board has approved the stipulation |E| ?.4 ? .' '

' " ? q [#. j.$|. ,y .? cif| b . ']r.nd herein below enters an order dismissing the adjudicatory proceeding and j, ' '. . ' . *

. ' *
. .

'.%, '. ,]o s,If, ' 1,pe.y%g.gri; , , .I
,

authorizing the Staff to utue the requested amendment, j,

.. . - " . - .

.- . n' , ,* . . , A,: ; -:
.f . ;, a j

i

.'. t .r. 1
. ., . . I. .

s1
..

'

T. J . / ORDER
,

, . y. ;-
1

..

, , .c .

c. . . .i,
. . . .. , , .,

''..cj Ebr all the foregoing reasons and upon consideration of the entire record in l

. . ..

O q. " , * ~ 1,a . -
S.-,

,y 'J',. ~'l this rnatter, it is, this 9th day of February 1988, ORDERED: i
"* * i

..

/t N. ?. '. t That Licensce's Motion to Dismiss Contentions and Terminite Proceeding is
'

- 1, ,x'.: u }. _ s
*

granted.- m<c
'''1

J(
? ' , - /s further Ordered that the Director of Nuclear Reactor Regulation is au." -

.

thorized to make appropriate findings in accordance with the findirigs and con-
.,g ; ' ,, , - } , 7.|-e,"R %' ~ f ( M,.,,

' ' '

p, ; . clusion contained in its SER and FES and the Commission's regulations ap-
".S ,r' '| . 'c t provtng PG&E's July 30, 1984 license amendment request for its Humboldt
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* t:T;' ,' m'. is. and hours of operation to the Staff.
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('. .'.d; (Establishment of Local Public Document Room)
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n. . e. ; ,.r
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y us. : n.s: . . , . - - . , ~
.. ;. . . u c. . 'p.i v,2 -.a,

x' t . _ . , d , < ' 1.$npM On January 20,1988, Mr. Alfred J. Morabito 61ed a motion requesting that
s

-

7 '.J03 the Presiding Officer direct the NRC Staff to place a copy of the entire hearing
r c. /. >

,,, ' ' ,
.' .- 4* . W file for this proceeding, together with several other named documents, in the

*
.

* '
N. J .$ local public document room (LPDR) for the Beaver Valley facility. By response

.
,

* * M, .p . - j) , j* . ; .,1 dated February 3,1988, the NRC Staff opposed Mr. Morabito's request. For the
>.

? *N -' ' following reasons, Mr. Morabito's request is granted in part.p1 -
,

- , ' '"'/j . . j ,.. . ' y '. . 1. Mr. Morabito cites proposed 10 C.F.R. 92.1231 in support of his'.**'? ,

- e'4; 2- > g request. He explains that there is much puMic interest in the proceeding7
' .[ , . ( a , j. from local news media and special interest groups and that, prior to the oral

. . , " f ;' -Y" .'.
%, . g

*

'C
.

'; ~ '* " :. .i presentation scheduled for February 22,1988, these croups should have available
-

..

M 9,. to them the background of this proceeding. Finally, he explains why he beheves.' T , .j that the named documents are relevant to this proceeding and should be incit.ded
'; .., .

. 7 .g @.'J{ in the record. In addition, he poses several questions to the NRC Staff bearing
" . ; t. y : . '. -

-

. , .

a, s .j; .~.'e' on those named documents.
'<- . . - .

.pjf. N.'',- Q. T.-

" . $ .'.?
For its part, the Staff points out first that all documents filed in this proceedings

r, f Q,'; '
,'.'[O EM... Washington, D.C. The Staff states - correctly - that placement of documents

have been placed in the Commission's Public Document Room (PDR) in.-
.| , ' G
, - y'; ? , .}e' y Q i.i.:' in the PDR or LPDR does not mean that they are in the record of this

^ ' '"
,

| c . ,

.% ' d}
-

proceeding. The Staff observes that the circumstance that Mr. Mornbito wishes
-

** C. to discuss certain subjecu at the oral presentation does not provide a valid.<;;m.
.-

. , ,

,'#Q reason for placing documents related thereto in the LPDR. The Staff also raises,;., . , . , ,

' , . * ' a question al,out the relevance of the subjects described by Mr. Morabito to this~ ' , ' -*.

' *

proceeding. The Staff concludes that Mr. Morabito's motion for placement of, -

'

..; documents in the Beaver Valley LPDR is baseless and should be denied.-
. .

' ~ " ' ^ :; 2. Although cited by Mr. Morabito, neither party has discussed the regu.
.

- * -

latory requirements of proposed 10 C.F.R. 6 2.1231(a), which are applicable to* .-
.

' '

this proceeding (as guidance) by virtue of the Commission's July 1,1987 Order
'

.
,

'-
,

; ;, i instituting 'his proceeding and my Memorandum and Order of July 15, 1987
* **~ '

. . ; (unpublished). In pertinent part, that provision reads:
c :, .'

G; The heanns fle . . . shall be made available for public inspection and copying during. .

'

s, ;' 'I regular busmess hours at the NRC Public Document Room in Washington, DC and at any
'

'.g agropnata local public document rocrn. In the event no appropriate local public document

'

, ;,! room exists. the aplicant must make the heanng file available for public inspectica and.
, ; * ,' ccpying during regular business hours at a locatio i M the vicinity of the [ subject ci the

'
,

'

.c, arcticanon)..
. .

-

.

.
-

'

, The Statement of Considerations accompanying the issuance of the proposed
, regulations contains little additional guidance, except to emphasize the Staff's

. . -
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..

$[N, + r d. ;M.. p,as.: p .:.g;.e . y p$,N.'i 5,b Y: .3 % t. . ..obligation to provide the heanng 61e to the LPDR and so note that, where I

- 3: en;. p: . , w a ,

u., c. . r:n., ,,e ,..* e.
. . .? :,: . * ,

1". [* i ' S . . t ib .-/ v 4 g...tj

g . V. n . e. x . 6 , @ h h MMs e.,MM an applicant provides s e for an LPDR, it can do so "in a number ofM.s Ry .yn y u
N -,ef,%.m 7 f"ip different ways, including making the file available at a local public library."

b C'$;*7 .ftWE 4 52 Fed. Reg. 20,089, 20,090 (May 29,1987). |.h. .Yh4WWkb',y ,fh9 Dis provision, in my opinion, requires that there be an LPDR in any pro.

MI kfh[$$N.hkWWiIM
ceeding to which the proposed rules are deemed applicabic. His is particularly3i.

Q '.g.' M [ W M l" M*% f 6 7, $7h%d
so where one party to a proceeding requests an LPDR, and the requirement ;f

:Y'O.L.: .' would apply irrespective of the validity of the reasons underlying the request. An :

fh'Q %:Ml LPDR is part and parcel of the Commission's methodology for ensuring that

Q.i'W.D,. ?/g;bfhQ]y.p%@.S 7 proceedings of this type are indeed public proceedings. Moreover, it is impor. ]
;w,; C ,' w.?;; . tant that information on proceedings such as this one be made available to those

.{ E.5 Sf3;[.%y>MN[%iN9,M4 7.$gp;y_t TIinterested in it locally - a trek to Washington, D.C., is neither requisite nor

d R . 3M appropriate for persons in the locale of the proceeding who wish to learn of its
c.t.gfG ?' 5 .'. W . ,< ? 4 4 1 . 3 d details. |

. . 9 ||p % .f.3f.n . M ,W. y -DX..Q. M
.N '- Finally, there is an addidonel reason for an LPDR which neither party has. W M;.f.;,c,# #. ,

- M addressed but which is extremely important. Dere must be some local access to 1
ew .r . . . .. .p .c . f ~ ," the transcript of the oral presentation. See Duquesne Ught Co. (Beaver Valley

/ .$g.q g'd 'C'df - %, - [
4: y.p *G;V 4.j'.N.7;:

1 .;,

Power Station, Unit 2), LBP.84 6,19 NRC 393,407 08 (1984); Metropolitan

h
' '

Edison Co. (Three Mile Island Nuclear Station, Unit 1), LBP.8132,14 NRC
, t N;} M '.h $ 7 'I.

,

4 Electric Station, Units 1 and 2), LBP.79 6,9 NRC 291,328 (1979). Indeed, the
' .6

,
, , .,

381, 397 98 (1981); Pennsylmnia Power & Ught Co. (Susquehanna Stearn'

(
'

f
g,g ,,i - Wh;-

{
Licensing Board in the TM/ casc, in the course of denying requested financial

' ?> y ;. # ,..

assistance to intervenots, established a hearing room library of transcripts (in* *

,1. .y y,5 ,T ' f . .~ . , .

c% ' . . k

[;.3 f. ' , .1 %. s :
" ,.' addition to the LPDR) to enable parties to make complete and accurate references,, ,,

to transcript pages in proposed findings, other pleadings and arguments. LBP 81y; ,

'

.. . , M. . '.y.j 32, supra,14 NRC at 398. For these same reasons, a transcript must be available' '" N - ' i. ,

f ', . y to Mr. Morabito to prepare adequate proposed findings or statement of position

M ,.
~ , d' . . .. .#

~.;f :, . g[. . . .'c .'. ''', '|L; d ;&l' ..,.( M) J i

'

'
' * . following the oral presentation, and he should not be relegated to the position

.j :N r. m;; /j where he is forced either to purchase the transcript - a not inconsequential.

P Y ,. y % @ lZ'b,4y g? Mt% W,r |f expense for an applicant such as Mr. Morabito - or travel to Washington,
' 'N; * : ,1 D.C. Dat is the whole purpose of an LPDR, and it should be followed in this

3,; g~<.w , <, y ) p., . .% .; 3 <.0 H case. 1

-

. p. g r s- e i
,

#. ; 2.m'. , . 3 dc .'.; %Mf Mc, f.Yi 3. In view of the foregoing considerations, I am directing the NRC Staff )
~

.,

.
.

~ ..i. f' P S:' N |O.'' S M N [f ', y jR @ W V-W. M5 to establish an LPDR for this proceeding, as soon as it can do so and in any

p. event prior to the oral presentation. Because the establishment of such an LPDR
is a Staff function, I have no authority to establish the details of the LPDR

'?p.J -
'

17 O s /': %.,3; sp , . y . x, 9., . d. - i.e., its location (other than proximity to Mr. Morabito's home or place2 ">

.

'
. ,

" f ? ,' , . , ' O. v. . y 2 6 . '' ] of business), or its hours of operation. All I am holding is that, under the.-
,. ; ,
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. .i 'iT . ,V- [ l '; Pr0 Posed regulations which the Commission has indicated I may follow, an
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, Valley LPDR is not, and need not necessarily be, the LPDR for this entirely
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'' f.p' ~ .. . g,p,g.;; 'M,$ discreet proceeding. But it also may be the most appropriate LPDR to be utilized
-' . ;. , ,, ip{jfydd:;?,$h;,Q4,; and, for that reason, I suggest (althcugh I do not order) that the Staff ascertain,
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- "'.

. .fi@ Mi(.M file for this proceeding, together with copies of the six exhibits described in my
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h, . s .- . ,
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. g :Ii. ;. ~ N checkoff sheet for Mr. Morabito's examination and the qualification notebook-J ,' .:Q / A.p .9'3 ! ~ ''. ;L. . for Mr. Morabito's examiners. If Mr. Morabito wishes to incorporate theses. V.' ? ' ') W - documents into the record of this proceeding, he may offer them into evidence

' { s[b. . q..['M, , M '.1,[f '. O. ' ' '7, ~ i. d $ .'' '. at the oral presentation. Admission into evidence will depend, of course, on'f Q Q.M G Q ,,/.4 H,; a demonstration that they are relevant and material to matters at issue in this
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,<3 in the Matter of Docket Nos. 50-443-OL.1.R

.

-Qe..."
V..;,.@.1T, :: , ,*n .c.4' t. ?. .'. _ , , s

'

t'

I 50-444-OL.1 R
' Q. 77. w, .". S ; e n ' . , ., u. . j (ASLBP No. 88 558-010LR)

e - u , <,e.~
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Q25 H.~ ;,S', n ... ..y
.,, . Q.:1 . >, -f.fi "k .4: ''j (Onsite Emergency Planning

~

t and Safety issues). ..
- . -: .,. . .

,.s.- . .
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.t.,e . ;m.m. : . ::. ,>
. g c ,7. c 7,,$ e j PUBLIC SERVICE COMPANY

. -
,

..

'g N/f.: d 3S OF NEW HAMPSHIRE, et al .-
'

,,

o' g.a, 7,y.q (Seabrook Station, Units 1. ..

' ,7... .'..'. ?. $ ,1. >'. f - : ..a and 2) February 17,1988.:, ..

. . . .',3 , . ' '. y,, -.:< ,7 , . ., ; 3J. e .
- . . . , . . c

~ ' . i_, . ,. . Ai'' Y. ?. c: .u. s ..' M@7,':c.'./
r

. . ....-
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[."*;. : d,' y' .. : . ..A yy!;:.13. M' i.t
Pursuant to the directions of the Commission set forth in CLI 8713,26 NRC. . .

: . ,' w.-- ' '% 400 (1987), the Licensing Board renews its authorization to operate Seabrook,.. ,

'Nf. <'i ,
Unit 1 up to 5% of rated power insofar as the wo contentions remanded in

,

..w, ,. .y . . . , acc: , .+. J. P.. . ''. , 4 ALAB-875, 26 NRC 251 (1987), are concerned. This authorization is renewed
. . . .

. .

.f.N :Q .',#;.y;gfy";f.d because the two remanded contentions are not relevant to low power operations
e.n 3 q 9: .| - :'] inasmuch as the safety concerns raised therein would not adversely impact upoi.

. .

~.. M . ., '. . . :, 5 , . ',Q the public health and saJety if Seabrook, Unit 1, were to be authorized to operate
'

- ^ '

,j 'f'( g, .;. T.1,j.v .. y' . ,
' fj only up to 5% of rated pawer. However, the Licensing Board cannot give effect,.

r. > , . , . s.,. - . , to this renewed authorintion in light of ALAB 883,27 NRC 43 (1988) anda

* - ". 4 - , '>;, a. . ,. the Appeal Board's Memmindum of February 10,1988 (unpublished), and thus.

_,6: ' ^w'- '- '*

the Licensing Board does tut authorize the Director of NRR, upon making thei. ,. .,.

. .hfli. .? 'y Z, . 1,. , %" t,.f, _T., findings required by 10 C.F.A.. I 50.57(a), to issue the low power license.|.;p.' The Licensing Board also denies an Intervenor's motion for leave to file a
. .. ; . ...s

- - reply brief..

,,
.

,
',.

h
*

,,g

- 245,

,
m,

.

' -
. , - 4

#
' s'.*

.

*.
*~

.
# * .. .

." , 4
*

,
# I ,

$ . ,,
- -



*

' .b ::W' .. ' . , # '%'' 7 7.!-Y .q u.+.% :n.'';r' : : r -, ~ <. . .

" n a . g .b..%*; D.:z:',?. M :yi,: O m . W ,,' W C ~i.u.y ' ' ,' 4-: '.'% y..la; -
..

Ml':
. .; .k;gy:Q.s y:..

- : u .# m* Q . 4% -
'.

~'

1V:. :. . n . . ', u. . -u

M yc . , , n: - )..c.:-
. ,/. .w.\ e*, o - s p: . :.' s . ;; c ,-

? . :, g; ,g%...,>a .' .;. ~. ..
;.

: ;. n . 'm .a; .:,
-

-

dQ.':,*i ;.G .';:f'M .Q*'Q.;[fr f.: ' < ::;c ;%M,Q , , }a ".O % ' ' ~ e ' .f^ ' ~.;,':| &Qp

., . .m. >w~,
, . .,

_

;.)::
. ., . .,.

. B e.c. 3, W: . j ; m , . ::. - |, - ' , 'N u:. ~ '" .a-i
'

.e-

.: G t mrc + v '.x.a.:.o. ;,; . .-.. .r '..

,, , ~.r.;;
--.. -.n . - .." ,u. . , . . - . . n.

M'!jr.,'.~. p. . , R..a.U.'I: p :. 2 L.'~w :.w '!. :s L ~.
.

:>f. 41
.. u -.s i .~u . '. X

, . .

.

' , - ' " &^ d *~:.', .- a
.~ : .

.
.. . . w,2,S.?y.

'

'., g. *.| w,.7,?,.
. . ,.,

. rv ; ! ? '.e :p, s.
..
.. a e .. ..s

. . .

. . , .. _.

. ' i.
4 f,,h. ':, (. [. ....~@ 7 *. d

..t...e. m .n 't.. *

a:,%:. ~.y'.
.3....,n*

w .. ,a.... . w. s . . . ., ,u u,
. . :s

. . . ' ';p!. ? En:S RO/ fn ADMINISTRATIVE TRIBUNALS: AUTHORITYd. . ' , . .- ^. I .

4,. . Y$:.h;p.w, - : gm We are familiar with no legal system - judicial or administrative - that

*
. ..

, M ry g d.

,

.R.<*-:';g.'gp. igg;gg7yg allows a lower tribunal to disregard the directives of a suocrior one. Northern,

..:d,i.t... U M .N' Indiana Public Service Co. (Bailly Generating Station, Nuclear 1), ALAB-303,/ O . , , .r. ,. ' 4
'Jc j;- : w .fM._ > ..a ~M. +. .;p '. :Ms 1

,... ~ . . .

a -.' :
O| ti.j 2 NRC 858,8*0 (1975).~ ' '

.

..-:,,

* , f: 3. . -,4 4Q 'r.f..V 2
, j:P*~.g O/ Q -:' M RULES OF PRACTICE: CONTENTIONS,

.-
. ;F. ?.Q It is well settled that a party is bound by the literal terms of its own

.c

: 7. ~ e . . .
3. .

; c,.. .e,

< '}cc | ~ -" '( , ' contention. Carolina Power & Ligh Co. (Shearon Harris Nuclear Power Plant),,

.g - ' ' -1' ALAB 852,24 NRC 532,545 (1986).
-

,.
<

_
.j.. . .s.. : .

;. e , ; e.
y v . . ,.'...

, . . . , . y..., > .' ..,.'.1~,'- RULES OF PRACTICE: AMENDED CONTENTIONS;7 ' %
. ><

,,,,,,.;y'~e
S ( :. . '. '.3 ;(. _ f w .

Without leave having been sought from the Licensing Board and granted,.
'

,C it is impermissible for an intervenor to attempt to amend his contentions or to,

?,. advance new bases for them which could have been submitted earlier. Houston1 J , j :f2 I. 5 % ,?~ ,
''

, ,

_,;,' L!ghing and Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
'

~]. [ '(.) . $ ;' '1;i. ALAB 565,10 NRC 521,523 n.11 (1979)..'
., v. ,

,

, ,e 'E=_* , , - . ..
A

c m: . <
,,' ' "'. 51E510RANDUh1 AND ORDER-

,..e . .
'

i W ~ ''
(Renewal of Low Power Authorization; Denying NECNP's,

. . ..

n, Motion for Lease to File a Reply).- 4.

;. - .

. - i. '
i

51emorandum, .,

.c .

|'

/ T.| I. BACKGROUND
' ''y. .

J,

|
: , * ~ L. . <

- ' . .
~

.) On March 25, 1987, this Board issued a Partial Initial Decision on the-
:.

. . | onsite emergency planning and safety issues in this proceeding.' Therein, )"
,

1',.0, '''
. having resolved all onsite safety and emergency planning issues in controversy,

'-

' '#''- C'
pursuant to 10 C.F.R. Il 50.47(d) and 50.57(c), the Licensing Board authorizedy :,

# '? ' " '
. issuance of a license to operate Seabrook Station. Unit 1, up to 5% of rated

+

'

'c *
, power. Upon appeals by the Intervenors, on October 1,1987, the Appealc, - '

., , Board issued a Decision affirming in part and reversing and remanding in
4

. J ', pab 1 On remand, the Appeal Board stated that this Board should admit-
~ v'

, t '*

1

.s, ,'. ,,I 3 .BP 8710. 25 NRC 177.1.. ,

2 AtAB 87s. 26 NRC 251.4
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i for litigation two contentions that had been rejected in 1982 as issues in

. W @*' W N $ $' M V4.b d controversy. These were New England Coalition on Nuclear Pollution (NECNP)vh 3 4-wg.h.r ' ' . p; M%;*Te Contentions I.V (concerned with inservice inspection of steam generator tubes)
,

//p.5 .. h
'5 d d b M M W W A C:pY @.1

Is.

and IV (addressed to the eccumulation of aquatic organisms and other foreign
:.N d$,hd[''M,M.UlM. matter in cooling systems). The Appeal Board was aware that the Commission's )
J,#.%j'd..'W[4|.,$|K@S

'

B. Order of January 9,1987 (unpublished) had barred the Director of Nuclear J.

M/f;;m b g'.y 4R/.'d Reactor Regulation from issuing a low power license for Seabrook in the event
' .)*;.J.W. . ,W;,St :.. s. r < 'R,''$. 6..,. N,

'

"'

issuance of such a license was otherwise authorized in order that the Commission :. ,. # ,

W W.%. ! ' .* 4 . i. '. . ' P'tC.1 might consider whether, as a matter of law or policy, low power operations j
1

.. w.y 7..q3,e e C. 7., 4. . .;.;. .V. should proceed absent the submittal of an emergency plan for that portion of
|* '

..,f , the plume exposure emergency planning zone that lay within the Commonwealth
. ..a ,

'

c- )' . a; W*. .'; % . ', p ,

f f.,:y $. . i :. * .,fe '' g ~ W^? .; of Massachusetts. The Appeal Board was also aware that subsequent orders of. .. . ,

'..S< g " [%;.0'l Nf ..) ? "7.- T ) " the Commission continued the stay until the Applicants submitted a bona fide
'

,f.96{h.V.
.| . y ,.'. utility plan (CLI-87 2,25 NRC 267 (1987); CLI-87 3,25 NRC 875 (1987)). In

...:.a $. 9 M...;, h ,M.
~

: W .n 3 . ' ' .7 ALAB 875, it stated that it had no way of knowing whether, and if so when, the.sk
. c.%,. -@,N ., 4%'e

. .
.

Commission would conclude that the reasons undergirding the stay no longer !' . f,AW.7 .p,~g. .:c.g'*r.g,..
'

. .i. . . .! J!2- '
.

Y.'.9
$0..J g-

' , *. obtained. Therefore, assuming that such a conclusion would be reached prior to |.M ' _ ,' ,1
-

...f..,.., ..

W ?j f e ". Q ;;. D fif the completion of the remand, and further assuming that the Commission might
;y:).1.%%gE ;M;G.?? -QQ3 2 not provide controlling guidance on the subject, the Appeal Board stated that this

;

J 1

%TM'yp i p N) , F ,. ' Board should determine expeditiously the appropriateness of a renewal pendente ;
*

j

; c y;f * . y. ..:. f ~ lite of the low power authorization contained in our Partial Initial Decision of !
-

'd
.. ..

:. ;S;. y d . ft[ d .? N, .. ? March 25,1987. I
~ . . . .

-
1 i

,; i |p;.L . . .e,(;

, ). . ' * Q. .[ .;y . 'f . , j% . . ,
In an Order ol' October 16,1987 (unpublished), we admitted for litip! ion the

'
,

- 7 , ; #. 3 ~ '.* " J. ')l
'

two NECNP contentions and directed that discovery be completed by December
,,i 28, 1987 and that, on or before December 7,1987, Applicanu, the Staff.-

,

. ? .7 wT, ..g '. and NECNP should notify us whether or not each would file a motion for-

( 7 [ ^ Q' y ;,
.y

' . , . *, . . h ', y ,. ''<| 'h summary disposition. The Board advised that, depending upon the contents of
p rr- - . . - ; g ,, these notifications, it would subsequently set duc dates for the filing of motions j

' c , ; ' i , -| * ' y f.i '[. l for summary disposition and answers or would schedule a hearing. |

,

'.
,

.$2{ ; . */ Qp NQ 1) Having been furnished by the Applicants with their utility emergency plan for
''

.

1..

, /f 7 i 13,-/ ".*.2 4 1 | 3 7 Massachusetts on September 18,1987, the Commission issued a Memorandum |
*

'.D!N., ('Q'' j t Q,]- and Order (CLI 8713, 26 NRC 400 (1987)). Finding that Applicants' utility |

n,cj g.jy q..'j;g?iC ;
,

.

.- .,j'/ emergency plan demonstrated that adequate emergency phnning for the Mas-
, -.

. , .3. . y;. . .' 1 T, N . sachusetts portion of the emergency planning zone was within the realm of the
<, ..

t ... . . .

4
~

.

g [3 4 possible, that it included measures to compensate for the absence of state andW:f -

' . O',y. 3 ; n . #.C local planning, and that it had bNn submitted in good faith, the Commission,..,, , . .c.. . , .m

,c ' . -q.~M7 . 7 , f ,.(. v . .3 lifted its stay of low. power operations and affirmed that, u directed by the Ap-,

,, fi. ; g ,' . ; peal Board in ALAB.875, "the Licensing Board shall expeditiously determine2
,

. whether considering the issues that it is hearing on remand, it is appropriate to ).,c,- m- : , . . ..

, .f.y ). : 4. , ,lg ;A. cA . . .[f ' $ . 0,. q renew at this time its authorization of low power or whether low power opera- )
'

.

.

. .-7,.*; & si tions must await further decisions." |
.

, .
.

1

'

,. , ; . .
J .s

'

.: . - ,
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,
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c
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. r q;? :(s. =c. y% y . . a.: :J ', .. . , ,

,. ,

.v: . p, .. ~ . w - - : w .. w . ~ . . . .' .- .< . . . -. .c.
'<.< .

;y. - - -- ~
,,

T
_ 7.; .; n,. & , s :v.,;,;i,(( g,.q. g.,j..g

!

.

X 3 .

.

' MN 4 y, '3p,. E ' ..;'1,

. . -

f
;

: ~ vr.: wNJ
. v. - ; ;x .. , . ,

].y. j,4; , 1 ;p.R.M.je W which directed us to resolve the issue of reauthorization of low power before
i ne Appeal Board's directive ha>ing been affttmed by the Commission.-

-' * :' Cl?3 .. .W.EW;-d determining the merits of the two remanded contentions or to determine that
|

.

' g . .,M'[d,.hy!].M
.Y,D low. power operations must await further decisions, we immediately issued an

'

!D,y),%f:(
. , jJ;''k. T X:'y "y. .M d

6 Order on November 27,1987 (unpublished), nerein, we ordered that, in order 1
'

.

% *: . " to assist us in making the expeditious d2 termination directed by the Commission, |.4 qg/- 't responsive briefs by the Applicants and NECNP should be simultaneously filed
^

,

' ~

' Q q'! upon the reauthorization of low. power issue by no later than January 4,1988,
> 7. O. ,,

,
.

- c4 and that the Staff should file its brief by no later than January 11,1988.
-

% 'W' In the meantime, on November 20,1987, NECNP had filed a motion to extend' ' '

4

! j the Board's October 16 schedule so as to allow NECNP until January 4,1988, l

* , > <=. e. ,
,

5;, ' _.
.g. ~i to inform the Board of its intentions regarding the filing of motions for summ: j !. <;..

''! '.] disposition and until February 1,1988, for the completion of discovery, In the

. -

,f ' ( d| ' i. i Order of December 2,1987 (unpublished), the Board ruled as follows:

- . ,_
,

] . .

'
.

.'\,[ .'% .W ' .

In light of the Commission's Memorandum and Order (Lif6ng the Order Staying the[,',

'

. - ('? Director of Nuclear Reactor Regu146m frcun Authonzing low-Fower Operadons Due to the
'

.sf
- '

*

. f J- *
tack d an Emergency Plan for Massachusetts) dated November 25,1987, and this Board's. .

, ; &.
" ', ' < Order (Brieftng Schedule) dated November 27,1987 (unpublished), we do not have to reach, ,

W. 6 - '- '

and decide the arguments advanced in favor of or opposed to the gran6ng d the instant.

O. ' . *

'| ' motim. These two intervening circumstances require that we, upcn out omm mouen, rescind
'

. . , .

- ' '

9
, our Order of October 16,1987,'o the eatent that it directs the compledon of disantry by; ,

,

' . * . December 28,1987, and directs that, cri or befo e December 7,1987, the three parues shall,- .,

give nounca6an whether or not each will file a moticri for surnmary disposition. It would be l
<

, ,, '* *W
. burdensome and urtfair to require that the no66 cation date and the ccrnpledon of discovery.

,' , date be met, since our Order of November 27 directed that all of the parties, other than Staff,
A should $le bnefs by January 4,1988, addressing the issue of whether or not it is appropriate I

a' for the Board to renew at this ume its authonzadcri of low postr poor to the completion of,

tre remand proceedmg, and that the Staff should nie its bnef by January ll,1988.
'

, s-
,

In tight d our rulings hereafter, the instant modon is denied as having been rnoaed. Ap-
-'

;' ' , . plicants, NECNP, and the Staff shall proceed with discovery upon the two remanded issues
|

< ,
.,

' '

, , .. ,-
'

and complete disconry by February 19,1988. As soon as possible, after re iewing the briefs I
,

'

''
.,

,
,

- , , " ' nled in compliance with our Order of November 27, 1987, and making the determination |.
' c"' as to whether or not it is appropnate for us to reauthonte low. power merauons pnot to the

'

,, ,

ccrnplebon of the remand proceedmg, we will confer with the Applicants NECNP, and the,,,
< '

Staff to find out whether rr.ouons for strnmary disposiuan wall be Gled or whether a heanng, -
,

'' ,' *

should be scheduled.-u1, .

p.
o - 3.

On January 4,1988, Applicants filed a Memorandum in Support of Low:
"

,' Power Operation and NECNP filed a Brief in Opposition to Renewal of
' ~

- -

, . (. f.- Authorization to Operate at Low Power.8 Having been granted a one-day,.

'. -

extension, on January 12,1988, the Staff filed its Response to Licensing Board

.

*

.c . . - - 3
On January 11. 1988. for scene rease, seacoast Anu-Pohum tmgue Ced a me-pge documera mdacaung

that it somed m NECNP's January 4.1988 staianers c( pcatum and arg.anerv.s,

'

,
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Order of November 27,1987. On January 14,1988, NECNP 61cd, in effect, as
. J

..t.~M motion for leave to 61e a reply to the Applicants' Memorandum of January 4

Q w . g. ,. j Q
.. f i.

v. .:.H.c. .~.;~. y.8".%r. g. tM.q, h. a.,n w.w, w.,.c. v..q;4..{ and to the Staff's Response of January 12. On January 29, the Staff responded.

1 . M.~.a #.t @v ..
- .

c +p
.

.
. .; .r

Wsu),hv W 'M,gdag o8w+ r w
.

. -

7;- f-:..V.c.. v . ~ % g'..:. <,ny.,..,.y~.n w:.A II. DISCUSSION
.

u.4J.d.)n[i. -N,. M. p'^@:n... . u.s:m
. sa . . . - .

E* l @. .[NM; A. The Issue of Reauthorization of Low Power

. .W! ;g. . cU:!' 4)'d.) ' & Q.''~iid.' 1 The Applicants' Memorandum of January 4,1988, and the Staff's
.. n e7

q/. ..n.| .. , .J W *. . ;|.k.g;- ;.c ';i Response ofJaowary 12
'. 4 . .-

q:., .x.

. . . . . y uU'..h Qg In substance, both the Applicants and the Staff argue with respect to NECNP. [ f, (.z% $. .

. py;y~; .J .
.'p. '36. ,;.; .p .

-

IV,' that Applicants have now in plxe and in compliance with regulations a

- 7 j.S.j.y.3(@~ y. t n.,. (, .g..
Ji.~ > ., .

...,)s>.| surveillance and maintenance program to detect and prevent the accumulation;-

ff..;[..".,.;q.T. -n. of mollusks, other aquatic organisms, and debris in the cooling systems, and that
J. .. 7. d. . c .. .
., :. | N,

s. .

</ R ,M::;S .', 0,. E.. . .dW- thus low power operation may be safely reauthorized. With respect to NECNP

' I,J.7'Y V.n.Yd@d.h.iQ.~3N]N.' I.V,s Applicants argue that they have a program for inservice inspection (to

-Q'*f:[Nh|@CFW, !( .'@V;M:M ).MN be performed after 6 months of effective full power but within 24 monthsy '
W W I.L

.

of initial criticality) and that thus there is nothing associated with low power.

v w. . s.q
; W: $".@y - a@pMR,.J. iq operation that would further complicate any subsequent inspectien or preclude

e. 7.. '4

y y..q x Q g;f.R V[ ^5yif,:. W d@f.U C E . %j" 9
any augmentation of the current inspection program if deemed necessary by this

i Board following any litigation of this contention. Further, Applicants argue for,

G.;, 't. W ,;cy;w g !.g.
. q.. . :. V various reasons that it is highly unlikely that either a tube rupture occasioned. ;

,a . . ,? :';../c;; @..*:0;?;,./a by a foreign object, which had occurred at the Ginna plant, would occur during
',y ,J: h '.[ 'cc:'',. j low power operation at the Seabrook Station or that an event like the North

~

*

. 7 . 'p. , p j. " ' ' Anna Unit I tube rupture incident, occasioned by denting, would occur during
. . ,

',
,

,

S'f. Q
,

,
,; ~ ? j n M .1 , low power operath at Seabrook. The Staff argues that Applicants' program,'s,

;.y . e , ' ' a for inservice inspection of steam generator tubes meets regulatory requirements,, .y
' "

,, .- ; . , ; , c . q ";V.[.[' .f.j and like Applicants, urge that it is unlikely that the Ginna and North Anna type
'' '5 4.' f ' . ~.: , { y. " .,y tube ruptures would occur during low power operation at Seabrook.

g / .y. Q ,{.'. '' M .|.,".% To the extent set forth above, the Applicants' Memorandum and the Staff's
'

_

*|d. ;Q. 't ..' f,-j ef.as. 'l f,,?. .T.a!of the two remanded issues. This was error because the Commission in CLI.
.;-.:t Response and the attached affidavits of their experts are directed to the merits't M'.. ,

*

. . . . . , .u ..

, f ; ,' h . |,'$j ". y. ,.M*A. , %~ % f |,)
*

; w . p .~ s,n ..;, _ . ,~*

....c.t. ** ' % ' ;' 'h'ErNP IV reeds as fcGows: I

'

; 3. -(; ; . . * '
eg* '*

" * 4 Blockete o/Coelau flow se safery.Rel,sud sysuno and Co=+onemu ky 8 milk of BiologaceI Org ausou# ''_ r.- - %. ..

.. .Y/,;"% M / * ?. . j De Appbcant vruast estabbah a survallance and maunsmance pograrn for the preversaan of ths j

* -

,' ;. ,,, * * 'f ''. r r- ,s ucurrmalauan of mouusks. other aqueue crganisms and dobrts in coohng syntams in order to sausfy
=*( *

,,
J'* .,**. d s - 4 f' - j,, the requuemerns of GDC 4. 30,32. 34. 35,36,38. and 39. whsch require the maunanance and s,spectan

'>,
l '.. ,

. f*( er renace coobr:s systems. De design. construcuan, and prq<aed cperiaan er seabmok fail to seus'y |i. ,
r

,

* ", f
'

these requuementa.'

%, ,e.- ST.CNP LV reads as fauows:3g,,'* 4
, ,,

,'." h \ ,Yr |f, ., 'y ', s ,, j :y V>1'f'' ' " * a ~ ' ,H lo.3 emes farrec6an of Swam Grarrosor Tubas. *

1 _.i. (e . 3 t he Appbcants have not demanstruied that they %sve met CDC 14.15,31 and 32 insofar and to the*a

.
. 'q, , ., .~' satars that thcas CDC require a prograrn of the in-semco anspecuan c( staarn genernur tubes. I*a

, -
.
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g G,M.:p 8713 made it clear that the merits of the remanded contentions were not

q. 3;(- gct|hfi&EM@N.yed2h$fhN to be considered. However, the Staff's Response and a supporting affidavit

M.J.* t.M: $h/-@(' E'<'5(N*@W@A
M with respect to NECNP IV and the Applicants' Memorandum and supporting

gY%$d. 5'Ef@%.J.sy Nd1 that these two remanded contentions were not relevant to low power operations

, 55 affidavits with respect to NECNP I.V did proceed to discuss and to show

N. Y .h'i' M % M Rep. n V 'k because the safety concerns raised therein would not adversely impact upon the

[@NI jb[$j.J.(kM,5.h,%,v }Nk public health and safety if Seabrook, Unit 1, were to be authorized to operate
ct .ggig ;0, only up to 5% of rated power.

M,. ;(g'{
.

; .Qv . With respect to NECNP IV, the Staff relics upon the affidavit of its expert
, ..R 0 T;y

Vg.'*.i, ,
,

, J. V .6/<b (Masnik Affid. at 6-9). Dr. Masnik deposed as follows:J. -c
o > *: :. ; y , v

* Q ' g. '4 ]} ' - (.
. ,

The operadon of the Seabrook Stadon at 5% rated power level sculd likely result in
,

,

. , . /. .. P'.:
'

[;; ., [S'f y decreased biofouling activity and in decreased intake of debris depending on the circuladng2
* *%

*
...1,., f ^ . water (CW) and service water (SW) Sow rates. The rate of biofouling is dependent en

-1.,'.t ",g . ' .E<, a number d factors. Environmental conditions mch as salinity, water ternperatures, light,
-

",vi . :J ' . . .c .. ' y availabiliry of food, and frequency and degree of submergence can signincantly innuence the'

_ , - ' ' ' ' *-

gromth rate of the organisms. Operaticri at 5% of rated power wculd not have a signincent'; ' , ' y, , , .;' y

%., ; ,'
- ' ' , ' effect on salinity, light, availability of food or frequency and degree of submergence tut

, , .

*O
would induence water ternperature in rnany locauons. Since growth rate in this geographic

.

* *'

.

'; area is highly dependent on temperature, the operadon of the facility at 5% of rated power* '.-

,' ', ' y@ n t.ould result in much slomer growth rates a most of the CW and SW systems than at' '

100% power for any organisms that might attach despite the prograrn that Applicaras are
.

,
*

. -

tmdertaking to discourage attacivnent. Assuming that the system does not initially contain
~...

- *
', any life stages of blue mussel,' assuming a high grom1h rate for this organism, and answning

-

.:* .,. there esisted no mater treatment (i.e., chlorine or back8ushing) program, the period of time.

''

from the beginning of low power cperaticns to the time of earliest Aow blockage from, , . ,
,

-
- i

.
, biofouling could ra' ige, depending upcm the dme of year, frorn ! to 7 sncushs.

.

r

".
. . ,,

a "

Dr. Masnik also deposed to the following:, ,
,

. 4: ".*

4, ,

* '

The amnung o( debris entering the ocean iraake structures is dependent pnmarily cm the.

^C '' ., .4 d availability of debris in the water column at the level of the intake, ard the Sow regime in
.

.';'

. f". "*{ . 5 the vicinity of the intake 7 This regime is highly dependent on now rate. If the Sow rate is
'

. s
.

i'' '|.'' , ~ ' , ,' .e , (-
reduced due to the low power operation, the amount of debris taken into the ocean intake,

-~ *, - , <

structure would be substantially reduced. Since debris buildup is not considered a problemI,j<e
, by the Staff at full power operation, operadon at low power and possibly a correspording> ;J c ',

,

< v E. .; reduction in cooling mater now, would thnefore not present a problem.

,

, 5
,;., ,

'
. _ . .e.

.
W sc. .- -~ . 9- 'Ihe Board concludes that the Staff has shown that NECNP IV is not relevant_.'

to low-power operations because the safety concerns raised therein would not
. Y . -,

'

$ '
-

adversely impact upon the public health and safety if Seabrook, Unit 1, were tog -

- * M.-

be authorized to operate only up to 5% of rated power.,

-
.,

e e

.. . *- -

'The pnncipal biercuhng macroornamsm in the seabrook area., . ," ''
I.'

c
- . * '

A nudwater|make located won above the see Boar,is used at seabrook (Masnah Aff.d. at D.
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With respect to NECNP 1.V, we have reviewed the pertinent affidavits of.a

' % v .r. d. f. . Applicants' experts Peter Littlefield and Kenneth Rubin. Relying in part upon
Ej@ E Q.p ;i]

.M*)% :-~N*J.,' y'4:7 -? I'.5NM:g . ,%;}hh the af8davk N RuMn. & We6 eld deposed as foHas (Af6d. at 2@
i. h & 4-

< - r,
'.3. -.d.C#,4. s'"' y ' A j c d.j.*.A;;g j .[ g & eysd done from a tube ruptum is doe to a release of radiciodine. Operstim.

7
.

i * */ - ?) . M ' ? ;i f/ NM ,d ?M + d es plant during b. power testing would resith in substantiaDy decnasing the poternial
t J.** V Mq,3F7 cassequenoss of design basis accidents as calculated for geratim at full power. Several

F.. . .~. 'i y* 3'? ' *;..'i h ., i < 20
*

facsors accours for this. (1) b reactor core iodine inwnsory at 0 to 5% power opersuon is at

Q* *
J's

. ' c.
. least a facsor of 2o less than at full power operation. G) Wre is less fuel sap iodme frect'on

. ;, :;.; ; v .i ,* c'y

't,".. [ b N ' 7 ,' y 'f.'s
:' M ,. ,. t'.a ., ,,> .*'^e,

available fa release to se coolant due to low fuel burnup and low fuel temperatun. (3)
,.

* . J ;b of 5. I, . bre is a low potential for a fuel cladding failure during early core life, i.e at the b-, . . . , , ;. J', ,. n i. c*. 4. * (
'. ~ , " 8 '- power testing phase. A numerical analysis with conservative assumplims for @erstim at

; .' N , :M , , ia M [ . . . [, 54 power resuhs in a very low thyroid dose et the tactusion area toundary of about 1.1, q. f, 7a- .[* resn. b desisa limit as specified in 10 C.F.R.100 is 300 rern.
w ..c a d. n, s. * *.y. 3 ,. , . ~ ...- ;,x -; *

:
,

. u . . 4.c-# D.,yj ', f. (., j.jh Mh De Board concludes that, even assuming a tube rupture occurred during low-
-

' M ?. i ~ "' W *sqM %if.G power operation at 5% of rated power, the expected thyroid dose that would bc

, .

; g T.c
g g g *y:3.,'.- Q ; received would be signi6cantly less (1.1 rem) at the exclusion area boundary

a W .,
. f g . v. f, .giun9 ac .'s than the design limits (300 rem) permitted by regulation, and that thus that

s

['/, e [#' / '
D<,

M;J:.gc..gfMh. > kW NECNP !.V is not relevant to low-power operations because the safety concerns
raised therein would not adversely impact upon the public health and safety

: -

; ff J' ? s Q AAg 1 if Seabrook, Unit 1, were to be authorized to operate only up to 5% of rated

fy/ _x..fN -.|Q P**''b - .-
$1.vs,; i,s.

,
. -

.*~ : ^| 1 2. NECNP's Brief ofJamry 419881 ;, .,
,

. -
' , ,

.

. . ,'c y .c . 3 .
- -

Most of NECNP's brief challenges the authority of the Commission and itsJ,, . c.f.h ,r

;- _ea . [4 , . * .f ,' adjudicatory boards to authortte low power operations prior to the completion of
~

,

-

. :
full power operating license prowdings or at least prior to the resolution of the* ',' q>,,"."w i y f^; remanded contentions, and argues that there is no authority in the Commission's

,

y , ,7. (*. .( regulations for issuance of a low power license prior to fndings on all issues
+. . , ^,.

( i
f , ' y, "' , ' .y Q,l'" 1.; i*[,

' ~ ?'. f Q relevant to full power operation. Brief at 4 27. De short answer is that, as a.- .

e~.- .. . 4 . trial board, we are bound by the Commission's Order of November 25,1987,

.g[ y - d ./ . ;. Q] j. yadministrative - which allows a lower tribunal to disregard the directives of a

.

CL18713, 26 NRC 400.8 We are familiar with no legal system - judicial or. ;.'..'- - -t ?'' f
; '' *

] ;
superior one. Northern Indiana PubHe Service Co. (Bailly Generating Station,

.

, . ' r 7" 7.t ,s Nuclear 1), ALAB 303,2 NRC 858,870(1975). NECNP did not attempt to have?
. . P, '' A*,'* 25 -

the Commission reconsider its Order of November 25,1987, and accordingly it
.;

. - * * *

%

,. 5 - >
may not complain about it here. Moreover, as recognized by NECNP at 5 n.7 of, . ,

.
. . .

O

4- * ** ,g

, 'I. .

| I ., * , g . '9r #. (. J ' . ' I

. , . ,
(.; ' / . t-

' *

To repost. in C11%* Is.44 Canmasma hhad iu stay orlow power cprtum, and aMrmed Otet. as duwad
,

' '*-
, ,t..'' ' 'i

by $s Appeal Board as AIAB.875. "the ticaisu*a Board shas expedawn. sty doismune whasher considenrig se
,

-
'

usass est s is heannt a remend, is se spegania to renew at s4s ame us woonasuon af 1pe power er whether.

.

low power opersoons emist sean fucher decam* temphasis addeo.
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r. J
pg , c'

.g. . fe, y. .Q. .; y. , '' , ~ .Qj .+ .,? Y ;. e ,. .-f. *.; ! J
,% M;%. 8, t'.:.'. . =?%< ; g, . e, Q , its brief, the Appeal Board, stating that it had no authofity under Commission
.,.';

. ..

M w,' W A M & di h.y l @;L N > T | @%regulations to entertain a challenge to 6 50.47(d), has declined in ALAB 875
-

Vf
7 @ C.S N '*$,M K . M ;! 26 NRC at 256, to address NECNP's arguments that the Atomic Energy Act

$W @h''f e gpM h.kkhN Prohibits issuance of an operating license at any level of power prior to hearing

es . :W M and resolving contentions as to offsite emergency planning as well as onsite
h,W. 4 . .N. h.h NN'h'h.5! safety matters. See also ALAB 865, 25 NRC 430, 439 (1987) wherein the l

c,7 Appeal Board had also ruled that i 50.57(c)' was not subj,ect to challenge. We l

j $" J [ $;{). g j it y .- Q f,ff- d ]N are bound by the rulings of the Appeal Board, which now constitute the law of- @ s.i.t.:',f.f...

, ..a ' ;:0 I MQ?$fd.TC'W e the case.
f d.: %-T;|. f f;' NECNP continues its legal argument in urging that the two contentions !

3;,' q 3. f@2}.'y'c '' remanded by the Appeal Board in ALAB 875 are critical to plant safety, that )T/l " a,' *.
, . . .

Z.*.s.J .,'. .r ! ' .
the serious questions raised therein may well block full power licensure for ,...' M.h , .:.0< ,

. ,. t

~ .-
, u

Seabrook, and thus they must be resolved prior to low power operations. Brief 1

j' . .f * * ' ' . ..!
,N q j #.p; .' ; . .

..

at 28 32. First, NECNP conclusiofelly advances in support of its argument that,.

'
' ,,

' since both contentions question v , ther certain General Design Criteria haves .c. . .

- : * * * ; '. ?. . N
3 , . been satisfled, no operating licer.. can be issued at any level of power until" "*i -

these contested safety issues are litigated and resolved.'' However, it does not'

., ,..,

? comply with 9 50.57(c) in failing to show that these contentions are relevant
*

,
, ,

;i, - to the requested license - i.e., NECNP has failed to show that the safety'

. ,

- concerns alleged in the two contentions would adversely impact upon public'

'
' ,,^

- ", health and safety if the plant were to be reauthorized to operate only up to 5%
.

of rated power Second, in support of its argument, NECNP cites Pacific Gasv '

..,
,

- : a.id Electric Co. (Diablo Canyon Nuclear Power Plant, Unit 1), CL183 27,18
,

_
/

-

A -
.

r' -.'- , ,

I =, [
'

,
' ' '. ; .. ,

'secuan $0.s7(c) provides:
,

As appbcera may, in a case where a heenne is held in connacuan wuh a perAmg proceeding under,4 - ,

i ( .. < >-
,.

Gus secuan make a mcuan in wateg pursuara te ha paragraph (sh im an opusung beense e.sherums'a" *, , low. power Lesung (opersuen at not mas than i percers of fuu power for the parpme of tesurg the
.. *.[','*

. ,.

* . .
' x,

7 , , ' facCayk and furmer operiums shon of fuu poogt operaturn. Acuan an sud a mouon by the pruerg
,

,

T''

of$cer shall be take uuh due regard to the nahts ed the panaes to the poceedman. mcludes e naht ofm
A * ']< ,,

any party to be heard to *e sanera est has casarsyv s are re'evara to me scuvay to be authorued. Pnor-
' -', "'

. * ,'i.,
. s

to taims any scuan an such a moue stuch any pc.y oppmes, $e prendeg of5cer shad make fmdess
e the mauen spectned in paragraph (a) of hs newuan as to maach more is a sonisoversy, in the form1 ' t-

,.* .-.''
,

. 'i * Nuclear Reacts Regulauan wiu make Endess on a3 other maams spectned in parsgraph (a) of Qua

, , ., ,

' ' 'C ;. rb ' of as unual decision wuh respect to the cornested acuvay seght to be amhanzed. De Dusetor of
M, i ;

. c .+ ..-c., secucas if no pany oncess the mcaum, the pres 4r4 ofEcer wdlismae an order pursuant to 6 2.730(e) of
,

Ous chapter, autharums se Directa cf Nuclear Reactm Regulauen ne make agttynate Andms: an theO
*67 _p-

' '' '~ j mauers specded in paragraph (a) of Ons se6taca and to issue a heense for the rupested opernum.

4*..
l'

,'
10At pese 2 of hs bnet. NICNP stated that, in ALAB 37s. the Appeal Board ordered that hTCNP Cumanoon

,

.,
,

!Y be adnuned whie cecerned "paarneal degrading of the plara's heat removsl capabihty he se 6,Wd air4 'c ,
'' * ,- g

.
of b,ological organisms"(empiams addedk Agaut at page 29 of its bnef, NICNP saserted that the cornenuon* - . I

* related ''to the adepacy of Apphcarus'survedlance and maarsenance prograrn for pvvenung the accapudahom
,

1
*

.
' of biological organisms and the degradauen of the best transfer capsbusues of safety systems as a resuk of such j-,

,
.

,

; accawndeten, sinkes to the very core of plant safety"(emphasia addedt flowever. at page 30, a urges met oeneral j-"
- '

Design Cruens 2. 4. s,44,4s. and 46 require Appbcarsa is insutine morutorms and automuance programs and'

, - <

take other sneasures necessary to preclude Ices terra conomes and orgarne fouhng that wmld sand to degrade

_
,%-

.
t *

ryssarn performance, and also requare that igens used for Se ceuoi of water charrustry.corremos and orgaruc |'
.

fcnahng be ccenpsuble wuh systern ccampeeras and ppeg matenals"(emphans addedk As discussed in Pan 8 j-
*'

ape, dus suempt to amend this contenuan was improper. i
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: c0e,e dr yr , b, N.... , c.
3.d!/ hlE .7.hM.S.%d NRC 1146 (1983), for the proposition that the Commission held that intervenors

,

[W.!|,[.*.t L @h;r.def'W W.:
i

N were entitled to a prior adjudicatory hearing on whether to lift the suspensionh . hh *Y hhh'.I.h h on and extend the low. power operating license because the hearing record had

VW,%%h...'h[.b.[pJg%,GB j
** , been reopened by the Appeal Board relating to serious and substantive safety. OQ/.,y. . :".r*gtdQ concerns with respect to design quality assurance which would be the subject of jMWf.Y,N/['-M Q'VM[@ri

D'7& ' ?.3 case are clearly distinguishable from those in the instant case. Here the Appeal3 A .K[W.MQ,:
adjudicatory hearings before the Appeal Board. The facts in the Diablo Canyon,

.,g. $"-Q 'p, rg 3 p %@c$ EN'<'.E'AlM.J. *
, a.g ' Mi rejected at the threshold, and both it and the Commission have directed this ;

'

Board has held only thct the two remanded contentions should not have been
|

. ...:| y 4. t,p y::t MGY. , W. m;: El Board to determine whether or not it is appropriate to renew at this time our
: <

. .. .:j *:1 M. :p authorization of low power.
e o. . ,
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d,v. 4 .m !, . , . . < - , . . .t ,m :

' .g(g
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w . '.,:.q B. NECNP's Motion for Leave to File a Reply,.
.~

. .
.W'*-.~, S . .e . c.h; v. . 6,g ..;?;, . 7'7.' a C "iNECNP advances several arguments in support of its motion for leave to

|

<7..,,.,i
,

. . . L . f./ . y \ .. .,.:y
. !

kN.I$6,M./@N@k;:. $; Met
-

reply to the Applicants' and the Staff's briefs Sled respectively on January 4 j

M Y . 5 $ y'j j* f t i M d 9
@.Mf% and January 12, 1988. First, NECNP urges that these briefs and supporting |jd %| 4 affidavits improperly address the merits of the two remanded issues and that.. ;

. !\; : $ W fe . Q ;' 9 5 l' it should be given an opportunity to respond to the alleged merits or lack of
;

' y'' (.' . cif ' s A.M. - W merit. Motion at 1 2. However, as discussed in Part A, supra, we have ruled that 'Jp .' . ;%''|&If."
those portions of the briefs and affidavits addressing the merits were in error,

' r. Qf.. -
,

y , c er. . f. q> q . ( , d.d and we have ignored those portions. We did, however, consider those portions
. i 1

y p<.y . -|- of the Applicants' and Staff's briefs and affidavits that properly discussed and
' '

'
'af N b., , f! , ,V $ showed that the safety concerns alleged in the two remanded contentions would

'
, ac

. t . i.' '.T..- % not adversely impact upon the public health and safety if Seabrook, Unit 1, were. ..: n.,.
. . .

;; * p ...-3;; Q e:j.',.'' f -||f. y to be operated only up to 5% of rated power. |
M;

y , * .'| ,' '/f :' ' i

.
v , ."Gff. Second, NECNP argues that it would be improper to authorize low. power'S |

, ,.. c % ., w. y operations via summary disposition procedures upon the merits of the tm)
*

,

, f . * Q [J.; s;.M.[ , )) remanded contentions without giving it an opportunity to reply 38 Section 2.751
i*

.cA *.;

yf. .W. ,.| . j summary disposition procedures upon the merits of the remanded contentions
*
.,

.,.r.
.

g c Y.' ,. . , . . ., . .N> *|' were not invoked by the Commission or by the Board with res ct to low-v. ..

e."
t

.. . . . , . .

. , J., p , . . . c.ra,
, ~ ; - - ''. t . power operations. No one, for example, could have misunda.rstood our Order of,; ,g(.; - - 1

,
.

*N.
~

{, _ 3 December 2,1987 (unpublished), wherein we stated that.,

. .i.

.' .:
.a

., m .
* **

*
. * , ',

-
L..

,
*'

.;, ,e
-.;..,.f. ,:t*-, ' M,

..;. . . , . . , ,
, j-

.

. .-, ,
*

, * ,v- J o,- Il

tn pessmg. we nois that at peses s. 5. and 9 of its mouan, SICNP estas the iriopposne case ofIIentsee tagua:
, ,,S '5? .,*-

( * . * |.),, * ,', , . and Power Co. (Aums Creek Nuclear omemes stauon. Unst 1). A1.AB-s65,10 hRC 521 (1979). Therein the. .
*

T
L;? c |,.

Appeal Board held est ce licenstng Bosrd must dow inservenors Armg se ccusa d es specsal prehearms
., .c. -
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Q6."MY N .M|yy 4 As soon as possible, after reviewing the briefs Aled in comptance with our Order of.M|- (
?fM/7 Now==h 27,1987, and making the determination as to whether or na it is awropriate fort

M'y M' s |kdf* W h as to reasshorias low-power operesias prior to the completion or the remarmi proceeding.

,d d( d u |v;h'OMj h,% h @.? $'j' @?f ".we will confer with the Applicants, NECNP and the Staff to and out whether maions for%f A
sumsnary disposition will be filed or whether a hearing should be sdeduled.
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k k 3 ' q$@ h), y$'.i.N'd
. " .yy ' , Finally, as an experienced litigator in NRC proceedings, NECNP was well+

, . 'gr$. T)Vk ': aware of the provisions of 10 C.F.R.150.57(c) and had the opportunity to.6,R. w
show that the two remanded contentions were relevant to the activity to be

N y..Y 'gg*K[$.M %[[$.%
q.? .,- e'.

authorized - i.e., low power operauons up to 5% of rated power, it failed2ff: U , '. 9 ;-

- ? .' * 'W:;.f y ; - [ ~ - to do so. It cannot be heard to excuse its failure by arguing that it had no
.

,; C meaningful opportunity to refute Applicants' and Staff's allegations that the twoL q . N,
g|,$%.'g ' O' A. gy ;
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-)M h remanded contentions do not raise a safety issue during low-power operations< -

. 'l, 'j because it would not have been in a position to do so until the completion
,

q' y,,t. ' a2.c ; ,

1iy . l. _ of the discovery period. For example, with respect to Contention IV, is argues'

,J.,2 , (' .; that it "is now conducting inquiries, through written interrogatories, into stveral
,

j ' "G j'
.

,
. 3 > ". i reported instances of actual equipment breakage in critical safety systems, steh'
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as the Primary Component Coolant System, to determine the extent that thesc
.

,s .-. , ,
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' '-
. , , ,' W. incidents are auributable to corrosion caused by the accumulation of bacterial-
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- . 7-V debris and sedimentation" (emphasis added). From the date Contention IV was
submitted as a proposed contention until the present time, it was solely addressed-

. m
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- to and was recognized only to be addressed to the blockage of coolant flow
by accumulation of aquatic organisms and other foreign matter in the cooling'
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systems? It is well settled that a party is bound by the literal terms of its |
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own contention. Carolina Power and Ught Co. (Shearon Harris Nuclear Power ;
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Plant), ALAB 852,24 NRC 532,545 (1986). Without leave having been sought
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'.' , , . . from the Board and granted, it is impermissible for an intervenor to attempt
- ~ s - to amend his contentions or to advance new bases for them which could have

'
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been submitted earlier. Houston Ughting and Power Co. (Allens Creek Nuclear.

N ,' : ; ir ; ^ ' ' . Generating Station, Unit 1), AI AB 565,10 NRC 521,523 n.11 (1979). Again,'

*/ 4 < - - ., for example, with respect to Contention I.V. NECNP argues that, in light of the. y :|,
fact that the Applicants' and the Staff's briefs argue principally that Seabrook's

'. C.
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- , -: .

program for in service inspection of steam tubing is not a safety issue because- -
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the particular circumstances causing the tube ruptures at the Ginna and North |', J1 .. . . .,
~'

1.~.( _ ', f ',. . .7 Anna plants would not occur at Seabrook, it has filed interrogatories to find )
- s' out whether specific requirements for steam generator tube problems present

~

< .,
' '

similar and/or additional problems in the future. This argument is also to no-
.

.
- ' ''

avait because, as discussed in Part A, supra, we have ruled that those portions-
,

''
^

of the Applicants' and the Staff's briefs and affidavits addressing the merits of
'

. this contention were in error, and we proceeded to ignore them.
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9' 1988) is denied.
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Q NRC 400 (1987), we renew our authorization to operate Seabrook, Unit 1, up to,. ..

; ; V..C Q 5% of rated power insofar as the two contentions remanded in ALAB.875 are
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concerned. We renew our authortzation because the two remanded contentions.,s . ...;

. .. e .ig.- . 9 i are not relevant to low power operations inasmuch as the safety concerns raised
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.. -a [h;'l.RQ;Q therein would not adversely impact upon the public heahh and safety if Seabrook,',_[.,7f:. i 3"g'9 'O.A7.M
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