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S Lan o i L SRR In the Matter of Docket No. 50-289-CH

500 , GENERAL PUBLIC UTILITIES |
R e A T b NUCLEAR CORPORATION |
NS e SORE Ry (Three Mile Island Nuciear |
i e ‘ T Station, Unit 1) February 19, 1988

A%y s Seut In response W a question certified 1 it by the Appeal Board, the Commission
. Wranod b, : directs the Bourd to consider information rzlating ©w Mr. Charles Husted's job
b SRL : performance at General Public Utilities Nuclear (GPUN) in recent years. The |
T . Appeal Doard had asked the Commission whether Mr. Husted's recent job |

¥ a ey wt ey LYF ol performance could be wken into account in determining whether restrictions
. e AL Too imposed on Mr, Husted as a condition of the restart of T™MI-1 should be lifted.
T. . '; 3 - .

MEMORANDUM AND ORDER

; KR On December 31, 1987, the Appeal Bourd issued ALAB-881 (26 NRC 465)

A g ' cerufying a question to the Commission concerning its jurisdiction. Spec'fically,

@ : R . the Appeal Board sought guidance on the queston of whether the Commission

B T ot SR N, 1 Tl g wishes 0 expand retroactively the subject matter of the proceeding to include

R i : the i1ssue of Mr. Charles Husted's job performance at General Public Utilities
PR et T e Nuclear (“GPUN").

¥ £k Ay ! The Commission has decided to permut the evidence of Mr. Husted's job

: performance st GPUN 10 be considered by the Board. Specifically, the Com-
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mission finds that such evidence is relevant Lo the question of whether the restart
condition should be vacated by the Board. In determiming whether the condi-
ton continues W be warranted, it is reasonable 10 take into account miugating
factors such as sausfactory job performance. In reaching our decision we need
not deteimine whether the Appeal Board corvectly decided that subject matter
Jurisdiction did not extend 0 consideraton of Mr. Husted's job performance.

Consideration of this issue will not necessitate the taking of new evidence.
Evidence of Mr. Husted's recent job performnance at GPUN is already in
the record and was considered by the Adminmistrative Law Judge. Permitting
consideration of this issue, therefore, will not necessitate reopening of the record.

Accordingly, the Commission directs the Appeal Board w consider the issue
of Mr. Charles Husted's job performance at GPUN in rendering its decision in
this matter,

It is s0 ORDERED.

For the Commission®

JOHN C. HOYLE
Assistant Secretary of the
Commission

Dated at Washingion, D.C.,
this 19th day of February 1988,

*Commusnonens Berndul and Rogen were na preset for e alirmaton of s arder. i Usey had heen presen:
ey would have spproved i
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(Ona'te Emergency Planning
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PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, of al.
Y (Seabrook Station, Units 1
N and 2) February 3, 1988

i il I The Appeal Board grants two motions of an intervenor 10 reopen the record

4 and 10 admit two additonal conientions in the onsite emergency planning
A and safety issues phase of this operaung license proceeding, and remands Lhe
‘ ks contentions (o the Licensing Board for appropnate consideration and disposiuon.

RULES OF PRACTICE: REOPENING OF RECORD

L ' A motion to reopen & closed evidentiary rxcord must be tumely, address

; - : a significant safety or enviroumental issue, and demonstrate that a matenally
= > ' N different result would be or ‘would have been likely had the newly proffered
. : evidence been considered initially. 10 C.FR. 2.734(a).
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RULES OF PRACTICE: CONTENTIONS (UNTIMELY FILING)

The facwors that Commission adjudicatory tribunals are w0 balance in de-
lermining whether 10 accept a late-filed contention are:
(1) Cood cause, f any, for fallure W fle 0o Lime.
() The svadability of other means whereby the petitioner's interest will be protected.

(i) The exiart 0 which the petitioner's participation may reasonably be expected 1o
st 0 developmg & sound record.
Gv) The extent w0 which the petitioner's interest will be representad by existing parties.

(v) The extent w0 which the pesitioner's partiapation will broaden the (ssues or delay
the proceeding

10 CFR. 2.714(a)(1), See Duke Power Co. (Catawba Nuclear Station, Units |
and 2), CLI-83-19, 17 NRC 1041 (1983).

RULES OF PRACTICE: CONTENTIONS (UNTIMELY FILING)

To be admissible in a licensing proceeding, a late-filed cont “ion must,
in addition W meeting other satisfy the specificity and basis
requirements imposed by the Rules of Practice. See 10 CFR. 2.714(b),

EMERGENCY PLANS: LOW-POWER LICENSE (STANDARD FOR
ISSUANCE)

Under the Commission's emergency planning regulatons, low power oper-
auon of a nuclear power plant is preciuded in the absence of an emergency
response plan that includes, iater alia. satisfactory provisions for public notfi-
caton within the plume exposure pathway Emergency Planning Zone

APPEARANCES

Stephen A. Jonas, Boston, Massachusetts, for intervenor James M. Shannon,
Auorney General of Massachusetts.

Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Seileck, Deborah
S. Steenland, and Martha Siegel, Boston, Massachusetts, for the
applicants Public Service Company of New Hampshire, et &/

Gregory Alan Rerry for the Nuclear Regulatory Commission staff.



MEMORANDUM AND ORDER

Before us are two motions of the Attorney General of Massachusetts to reopen
the evidentiary record in the onsite emergency planning and safety issues phase
of this operating license proceeding involving the Seabrook nuclear facility.! The
first of these motions, filed last November, asserted that the City of Newburyport,
Massachusetts, had “dismantled and removed™ all of the emergency notification
sirens, poles and related equipment located within the city that were 0 be
employed in connection with any response to a radiological emergency at
Seabrook.? Given this development, the Attorney General wishes to introduce
a new contention, in essence challenging the applicants’ compliance with the
Commission's emergency planning regulations on the ground that “no means
have been established to provide early notification and clear instruction” (o
Newburyport residents in the event of a radiological emergency.” The second
motion, filed last month, points to still later developments that, the Attorney
General maintains, support his submission of a further contention to the effect
that the same is now true with respect o the residents of the remainder of
the Massachusetts portion of the Seabrook plume exposure pathway emergency
¥ planning zone (EPZ).*

; The applicants and the NRC staff assert that the motions are not meritori-
;. ous., In addition, the app’ .. nts maintain that the Attorney General should be
4 precluded from obtaining t  requested relief on an application of the doctrines
of estoppel and/or waiver
For the reasons that follow, we conclude that (1) the applicants’ estop-
\ pel/waiver claim is insubstantial; and (2) both motions satisfy the governing
T B, 430 standards for reopening a closed record for the purpose of permitting the intro-
Tl SRS duction of additional contentions. Accordingly, we are granting the motions and
ol e ’ remanding the Attorney General's new contentions to the Licensing Board for
' P St appropriate consideration and disposit.on.
i We further conclude that compliz ace with the emergency response planning
regulations in question is a precondition to 'ow-power operation. Therefore, no

.-’ : ! The record in tat phase closed on October 3, 1986 (Tr. 1G26). On March 25, 1987, the Licensing Board issued
N 5t is s partial imstal decusion 1 which i resolved all Wen pending ssues n the applicants’ favar and athonzed the
- . ssuance of 1 low-power License permuttung Seabrook operston up o five percent of mited power. LBP-§7.10,
. =y . e v 25 NRC 177. The offnte emergency planning phase of the proceeding remains before 1 dufferently constituted
'Cmadmmwxmumum»Amm;chmnm
the Record (November 13, 1987) at |. Newburypont s within the wn-mile Seat vak plume exposure pathway
< = 8 emergency planmung zane. A that tme, we had other usues before us relaung o emargency noufication nrens

3 & * for the Sabrook facilicy.

B & Mg b 2 ‘i wo.

¢ : 4 See Contention of Atiorney General James M. Shannan an Noufication System for Massachusenis and Motion
0 Admut Late-Flled Contention and Reopen the Record Jamuary 7, 198%) hereinafier, “Second Motiani™) st 1.2

45



authorization of such operation may be forthcoming while the remand is pending
— i.e., in advance of ultimate Licensing Board resolution of the early public
notification matter.

1. As we noted at the outset of a recent decision in this proceeding,
radiological emergency response planning must include, imnter alia, “means
‘to provide early notification and clear instruction to the populace within the
(EPZ).'™ In the case of Seabrook, this requirement was to be met in large
measure through sirens instailed on poles locatd in the various New Hampshire
and Massachusetts communities within the facility’s EPZ.

During the course of the litigation below of the onsite emergency planning
issues, none of the parties was given reason 0 belicve that emergency notifica-
tion sirens _astalled in Massachusetts communities would not remain available
to fulfill their intended purpose.® Apparently, the first formal indication in the
proceeding that at least some of those devices might become unavailable was
the Attorney General's motion to reopen the record based upon Newburyport’s
removal of the city-cwned emergency notification sirens within its borders.

In responding to that motion, the applicants maintained that the loss of the
Newburyport sirens lacked safety significance. We were told, with supporting
affidavits, tha. notification to approximately 60 percent of the area of the city
would be provided by ex'sting sirens in neighboring Massachusetts communi-
ties. Coverage for the balance of the city would be supplied by an airborne
alerting system utilizing a helicopter carrying acoustical packages able to de-
liver both siren signals and voice messages. [n addition, a route alerting system
using sirens mounted on vehicles would supply the required notification shou'd
the helicopter be unavailable or grounded by weather.’

In a further filing authorized by us, the Attorney General challenged the
capability of the proposed airborne system to meet NRC and Federal Emergency
Management Agency requirements. * More significant, however, it now appears
that the applicants r.> longer have at their disposal any of the fixed-position

3

-879, 26 NRC 410, 412 (1987) (quotng 10 CFR 5047(0XS)). That decimon affirmed the rejection
Licenming Board of lse fled comentions submitied by We Atiarney Genersl and another intervenor that
10 challenge e sdecuscy of certain emergency natuficstion nrens installed 1 (wo cammunities witun the
brook EPZ As cxplaned in our November 25, 1987 order (unpublished), ALAB-§79 does not control the
of the contenuans now hefare us, which have & quite different foundation.
mumwﬁm;:;ynmm.xmc-mu.nmamumm
0 of 4 rdiviogcal . e Commusnon deerms the

fcumubnmwmdmwmm;uMde
scempanying 10 CFR. 5047(d), 47 Fed. Reg. 30232, 30,234 (1982). Thas, as no pany disputes, the onmie
emargency planmung phase of the proceeding was e appropnate (vum for the considerstion of any wsues
mgnmmthmmmumm
kAwW'mmuMmdAmyM{umCmmdewlm
the Recorc snd Admat Late Fled Con.wiian (December 18, 1987) it 45
'SuWMdMmeNJmMMmSWdemAm‘ ¥
Filed Contention and Reopen U.e Recard (December 11, 1987) w 2.3

i
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sirens that had been installed in Massachusetts to provide early notification of
a Seabrook emergency.

Last April, the Board of Selectmen of the Town of West Newbury, Mas-
sachusetts, directed the removal of five utility poles in that community on which
emergency notification sirens had been installed by the applicants. The basis of
the Board's action was that it had proceeded witheut swiutory authority when
in 1984 it had issued a permit to erect the poles. The lead applicant, Public
Service Company of New Hampshire (Public Service), thereupon brought suit
in a federal court seeking, inter alia, both a declaratory judgment that it was
entitled under state law to maintain the poles in situ and appropriate injunctive
relief. From the denial of a preliminary injunction, Public Service appealed to
the United States Court of Appeals for the First Circuit. On December 16, 1987,
that court affirmed, upholding the district court’s determination that Public Ser-
vice had not made a sufficient showing of a likelihood that it would prevail on
the merits of its suit and would suffer irreparable larm in the absence of injunc-
tive relief pendente lite® In this connection, the court specifically determined,
inter alia, that Public Service had failed to establish that, in all probability, the
issuance of the pole permit was within the reach of the selectmen's statutory
authority,'°

In the wake of the First Circuit's decision, the New Hampshire Yankee
Division of Public Service sent essentially identical letters on December 29
to the Boards of Selectmen in Salisbury, Newbury, Amesbury, Merrimac, and
West Newbury, Massachusetts. Each letter referred to the fact that Public
* rvice “currently owns and maintains a public alert notification system™ in that

The letter then went on to state that, “[a)s a result of recent court actions

;uen pole removal, [Public Service] is taking steps o provide alterr ive
~ethods of notification to Massachusetts residents living within 10 miles of
Seabrook Station.” Accordingly, in the case of each municipality, Public Service
proposed o give the sirens and poles to the town for use in connection with
emergencies not related to Seabrook. In the circumstances, the letter continued,
“[wle will not be including the Massachusetts siren system in any documentation
to the Nuciear Regulatory Commission or the Federal Emergency Management
Agency involving the licensing of Seabrook Station.™!

“he First Circuit's action and Public Service's response to it form the basis
of the Attorney General's second reopening motion. The Attorney Generai also
alludes in that motion to the fact that the special use permit issued to Public
Service by the Commonwealth of Massachusetts for the installation of a public

I Public Service Co. of New Hampsiire v. Tow of Wast Newbwry, No. §7.1395 (1s Cix. Dee. 16, 1987).
/4, siip op. at 711
' Secand Motian, Exhubu 4
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notification siren on the Salisbury Beach State Reservation has expirec, with the
consequence that that siren has been removed.?

2. Undergirding the applicants’ estoppel/waiver theory is the preinise that
the Commonwealth of Massachusetts, its agencies and its political subd. visions,
aided by tne Attorney General, “have systematically set out to destoy the
in-place fully adequate early notification system.™® Moving ahead from this
premise, the applicants ask us to decide whether, “when a party to an NRC
proceeding purposefully disables a nuclear power plant system, . . . that party
(should] then be afforded further discretionary hearing rights (to which it has
no absolute entitlement) because its own acts against the facility have created a
regulatory deficiency.”'* To point us in the direction of a negative answer to this
question, the applicants offer this bit of rhetoric: “What the Commonwealth, its
agencies, and political subdivisions have done to Seabrook is indistinguishable
from the action of a private individua! who somehow gains access to a nuclear
power plant and deliberately renders a safety system inop=rative.”'* And, as if
that were not enough, the applicants add the claim that the Commonwealth had
“disable[d)” the early notification system “in violation of its own State laws"
(specifically, the Massachusetts Civil Defense Act).'®

We can readily appreciate the frustration of the applicants engendered by
the recer: turn of events respecting their early notification system. But that
frustration cannot serve to justify entirely unfounded charges that, among other
things, would cast a sovereign state and its agencies wund political subdivisions
in a role equivalent (o that played >y one who enters a nuclear plant illicitly and
then engages in a most serious form of federal criminal misconduct. That the
applicants' charges are utterly without warrant is manifest.

In leveling those charges, the applicants simply ignore the fact that the West
Newbury siren poles were ordered removed on a determination that the issuance
of the permit for their installation was wltra vires — i.e., beyond the statutory
authority of the Board of Selectmen of that muni.ipality. And, as we have seen,
the Court of Appeals for the First Circuit explicitly decided that the attack of
Public Service (the lead applicant) upon that determination fell wide of the mark.
Inasmuch as the judicial result was promptly followed by their abandonment
of all fixed-position sirens in Massachusetts, one may reasonably infer that

2 Soe id, Exhibas 2 and 3

13 Applicants’ Answer 10 “Contention of Atiorey General James M. Shamnon wn NouSication Sysmem for
Massachusetis snd Motian 0 Admut Late-Filed Contention and Reopen e Record” (January 25, 1948) (hereinafier,
“Applicants’ January 25 Answer™) at 4

Wit uss

B4 s

' rhid. Accardiag 10 the spplicants, hat Act “places an affirmauve duty upon The Commanwealth w0 engage 0
productive emergency planmng for Seabrook. ™




the applicants themselves recognized that the same legal conclusion would be
required with regard to the sirens installed on poles in the other communities.

The short of the matter thus is that the loss of the sirens (or, as applicants
would have it, the destruction of their “fully adequate early notification system”™)
did not stem from some unlawful or untoward act on the part of the Common-
wealth or its agencies or political subdivisions. Rather, it came about as a result
of belated obedience to the law of that jurisdiction.!” That being so, it is of no
moment here whether, and if so to what extent, the Commonwealth or its agents
may have been involved in any decision by a municipality t require the removal
of siren poles within its borders. Be that as it may, the factual ingredients of an
estoppel claim are patently absent.'®

2, We now turn to the merits of the Auorney General's motions. The
standard for reopening a closed evidentiary record is set forth with particularity
in the Commission's Rules of Practice. A motion seeking that relief must be
timely, address a significant safety or environmental issue, and “demonstrate that
a materially different result would be or would have been likely had the newly
proffered evidence been considered initially.™*

So 100, the Rules of Practice prescribe the factors thai Commission adju-
dicatory tribunals are to balance in determining whether to accept a late-filed
contention. They are:

(i) Good cause, if any, for failure 1o file on time.
(ii) The availability of other means whereby the petitioner's interest will be protected.

(iii) The extent 1o which the petitioner's participation may reasonably be expected to
assist in developing a sound record.

(iv) The extent 1o which the petitioner's interest will be represented by exisung parties.

(v) The extent 1o which the petitioner's participation will broaden the issues or delay
the proceeding. ®

a.  We entertain not the slightest doubt that both motions satisfy the reopen-
ing criteria. To begin with, each is clearly timely. The motion based upon the
fate of the Newburyport sirens was filed with the Licensing Board on September

'7Ahbcu¢Muwnﬂwp\mmm.nu—uhﬁdymmmhv(wun
genenal mater), the recipient of 4 permul issued by ¢ governmental body asumes the nsk of wira vires acuon
that, unfortunately for the applicants, matenalized here.

13 A ccardingly, we need nat and do nat explore whether, and Uf 50 i what circumstances, te doctanes of estoppel
and waiver may be applied against a sate and is officers. Nov 1S it necessary 1o inquire nto whether those doctnnes
gcnwﬂyhuw&ndwbucuubmnnnmmmmmmwuhydmcuu.u.
910 CFR 27340).

X190 CFR 27140aX1). Although the section is cast in terms of untimely petiians for leave 10 nlervene ana/or
requests for 4 heanng, it is settled that the specified factars are also 10 be applied 10 cantentons in the posture of
those now before us. Se¢ Dwke Power Co. (Cauawba Nuclear Suuon, Unis | and 2), CLI-83-19, 17 NRC 1041
(19%83).
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21, 1987, a few days before (according to the appended affidavit of the mayor
of the city) the last of those sirens was to be removed.? Within little more than
two weeks of the Board's October 26 denial of it for want of jurisdiction, the
motion was renewed before us. And the second motion was filed 22 days after
the First Circuit ruled in the West Newbury matter and less than ten days follow-
ing Public Service's dispatch of its letters announcing an intention to abaiidon
any reliance upon fixed-position sirens in Massachusetts. Especially given the
intervening holidays, this represented sufficient sensitivity to the requirement
that the motion be timely filed.

Extended discussion should not be necessary with regard to the obvious safety
significance that attends upon compliance with the Commission's regulation
designed to provide the members of the public located inside the EPZ witk. “early
notification and clear instructions™ in the event of a radiological emergency.?
And, assuredly, the Atorney General has met his burden of demonstrating that a
materially different result would have been likely had the evidence undergirding
the reopening motions been considered initially, As will be seen lair and as the
staff itself recognizes,® suitable measures for early public notification are rot
merely an essential ingredient of emergency planning but, as well, an absolute
precondition (0 the authorization of low-p-wer operation. Consequently, had the
Licensing Board been informed that the sirens relied upon by the applicants 0
provide early notification in Massachusetts were no longer available to fulfill
that function, the March 25, 1987 partial initial decision®* would not — indeed
could not — have authorized such operation.®

uMQthmhmmyWMMunuﬂumwmmm'hyme
Anarney Genenal had 10 act in sdvance of sctual removal Indeed, until effect was given 1o the decimon, any
reopening moton might well have been subject 10 dismussal as premature.
‘mur-mmmucm&-ﬂ'.mm«um.muqmuw
meNtMunMyM“'MﬂdtWmﬂmm(-ﬂlp&mlhuﬂ“
mhmuﬂnhmdnm@u&mnﬂmuh%%fmswhm
qumdmwlmKMQNnmsMrwwmuamw
Admut Late-Filed Contantion and Reopen the Record (Januar; 28, 1988) w 7 In asseriad suppont of thus belief,
the staff attached 1o 14 response the affidavit of Frark J. Cangel, the Director of the NRC's Division of Radiation
mmmww‘wmuMWnﬂuhMuwun
nyl“d“mwﬂnhnﬂumﬂdmmm“mm‘ with all C
regulations, inclading the early natification provisans of 10 CF R S0.47(XS).
Wohdlbo&ndcﬂdammbm&ﬁumll“ﬂ%mﬂummmwluﬂu
nwuummdmmwmnwmummmmumm
Myuﬁmmumﬁmbﬂmh-mmumﬁhdm&ﬂd(“k%y
&-ﬂmhnmmmmlm).mumm”hnugwmwludw
ﬁx&mmpmmwlcmdqmw.dl.buﬂ"cm-nmlmuhoal
end, ane would have 10 conclude that even e development of senious cracks in the reactor containment would
upc-c-.:ﬂanufcy—nmwnmudmdduumm{myumumm
until it was sausfied that the cracking problem had been resolved
5 See infra pp. 53-54 and spra nowe 22
“S«mml.
vTothbmm.B«Mew&dwhmukmmmﬂnimdmeﬂud-panummm
ml-nhodbdmuncammumdcmmdhmﬂmhﬁo{mmumm
Commusnion regulatons. [t may justfiably be assumed, however, hat such 4 contention would have been prompuy
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b. A balancing of the five factors that control the disposition at the threshold
of late-filed (but otherwise admissible) contentions also strongly favors the grant
of the relief sought by the Attorney General's motions. For even the most cursory
analysis discloses that at least four of those factors assist the Attorney General's
cause.

Starting with the first factor, the contentions obviously could not have been
filed at a time when the applicants still retained the use of fixed-position sirens
throughout the Massachusetts portion of the EPZ. It is equally plain that the
Attorney Generai neither has other means at his disposal to protect his interest in
assuring compliance with the Commission’s regulations concerned with public
notification (the second factor) nor can count on that interest being represented
by other parties to the proceeding (the fourth factor). Given his retention of the
services of an acknowledged acoustics expert, there appears o be no reason o
question that the Attorney General would assist materially in the development
of a sound record respecting the adequacy of any substitute public notification
arrangements that the applicants might propose (the third factor). That leaves just
the fifth factor. To be sure, the new contentions will introduce additional issues
and may possibly delay the completion of the proceeding. But that consideration
cannot serve to outweigh the other four factors and, thus, to deny the Atorney
General an opportunity to litigate the effect of the recent events upon the
sufficiency of crucial elements of the applicants’ emergency plans.*

¢. Finally, the applicants maintain that, if not prepared to adopt their
estoppel argument, we should withhold action on the Attorney General's motions
o await (1) the submission (expected later this month) of the applicants’
alternative plans for providing notification 1o Massachusetts residents in the event
of an emergency at Seabrook; and (2) the filing of any intervenor contentions
addressed to those plans.”” We reject the suggestion as serving no useful purpose.

fartscomung had the loss of the sirens occumed while the record was sull open. Apart fram the fact that the
Ararney Genenal moved with considenable dispaich ance the mrens became unavaulable, the record discloses that,
8 an early srage of the proceeding, seversl of the intervenon maniesied an interest in the aspecys of amergency
related 10 public notification. See, ¢.g., LBP-82-76, 16 NRC 1029, 1045-46, 1074-75, 1088, 1091 (1982);
LBP-82-106, 16 NRC 1649, 1662 (1982). (That wnterest could not, of course, have genersied 1 viable contention
50 long as the sirens remained 1n place and capable of providing the requnie notficaton and instruction )
“mmdn&yndddaynhmnbew.m‘nmmmwsoudmd
10 the offsite emergency planning phase of the proceeding (se¢ spra note |) has yet 1o close the record on the ssues
cancerning the plans for the New Hampahire partion of the EPZ. Moreover, the heanng on the offste emergency
plans for the Massachusetts poruon is unlikely o commence for &t least seven] additonal manths. Thus, ot
far from clear that delay i the Wumate disposition of the apersting License applicstion wall occur. As previously
noted, and as discussed at greater lengh below, the admission of the comtentions will, however, have an impact
upon the ability of the applicants 1o oblun & low-power aperating license for Seabrook st tus juncture.
See Applicants’ January 25 Answer ot 11-12 In & January 20 mation for an extension of the ume within which
0 file that answer, the applicanis had indicated that they inticipeted the compl of the subs plans by
Februasy 22
For i part, in us response 0 the Atiarney Genenil's first reopening moton, the suff had smuady called
upan us 10 defer sction 1o awamil the submisnon of allemative plans for noufying Newburyport residents of 4
Seabrook emergency (that motion, 10 repeat, dealt solely with the removal of the Newburyport sirens). See NRC
(Continsed)
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The loss of the fixed-position sirens in every Massachusetts community within
the EPZ has given rise ot itself 1o a significant safety issue with regard to
whether, at the time of the commencement of facility operation, theit will be
arrangements in place adequate to ensure that Massachusetts residents will obtain
the requisite early notification of a Seabrook emergency. Even if the record is not
reopened now to reflect that loss, such a step will have o be taken to allow the
receipt of the applicants’ substitute public notification plans for Massachusetts,®

Once that has been accomplished, the issue of compliance with the governing
Commission regulation may or may not disappear as a matter for litigation. If
no intervenor interposes an acceptable challenge to the substitute plans, the
issue will, of course, drop out of the proceeding.® Otherwise, it will continue in
existence pending a determination whether those plans satisfy the Commission's
public notification requirements.

In short, there is no sensible reason not to reopen the record now on the
strength of the developments that undergird the Attorney General's contentions
and to return the public notfication matter to the Licensing Board for further
proceedings. And the appropriate course of future events is equally clear, Upon
the receipt for inclusion in the record of the applicants’ public notification
alternative to the now-removed sirens, the Licensing Board must provide the
Attorney General (anc' the other parties) with a reasonable period in which to
submit additional contentions challenging the adequacy of proposed substitute
arrangements.* For the reasons already assigned with respect to the contentions
set forth in the Attorney General's motions at hand, if filed within the Licensing

MhmemdAmywlmMShm“MamuAmubdem
and Reopen the Record (January 14, 19“)u7-l.MM-MMyW“Mwm
unpublished January 20 order denying the applicants’ motan of that date for an extensian of wme, the staff does
not reassert it in the respanse 10 the second reopering moton.
# Tue Rules of Practice require that, “(liln any proceeding nvoiving an spplication,” the saff introduce into
evidence “mny safety evaluaton prepared by the saff.” 10 CFR 2743(g) We may assume that, in complance
with that directive, the staff placed in the recard Supplement No 410 1s Safety Evaluation Report for the Seabrook
facility (NUREG-0896, May l’lﬂAtmﬁl}lldMMwuﬂmm:ﬂmmW\auﬂy
aoufi and clear 10 the populace within the plume exposure Emergency Planning Zone (EPZ)."
The reader is infarmed that:
AMdl!)memmnﬂ&Mnbpﬁmanupﬂmmmw
mw.mmuwwmw“mymmuuy
of Newburyport, Massachusets.
mwumuymxmpm“hmu—nmywuwmwm
&-ﬂnm»mwwmwmmemr L6, that fired-ponton srens are
mwummmwuwy.wwmrmummmm
means for sausfying the eady noufication provisions of 10 CFR. S0.470b)(5).
”uwmwmmm!unwmmmwmmydwm,uu.m
nate 22, it s fully prepared 10 discharge %t resporsibulity
ltmyumVMMﬁummmMm.WA«my&wﬂmdwymmmn
admul today 0 0 wchm(nmmweanpmm.mmolhuu)m*mw (rather than “no™) means
have been established 10 provide the requisite “sady naufication and clear instruction” 10 Massschusetts residents
withun the EPZ. We need nat decide that matier here but, nither, leave it for | & Board dersuan f
necessary




o S e sl Board-prescribed period any such additional contentions most likely will survive
it R GV OO0 Rt A el a balancing of all five lateness factors. Thus, so long as they also sausfy the
i < . s specificity and basis requirements imposed by the Rules of Practice,” there is a

¥ high probability that the Board will be obliged to admit them for litigation.
4, What remains for determination is whether the reopening of the record
(= A . and the admission to the proceeding of the Attorney General's contentions stand
S X TP AELT] St st AR in the way of an authorization of low-power Seabrook operation.® In some
P T L ki 3 g ' AT, Y circumstances, resolution of that question might have necessitated an assessment
-3 i AL VL g : of the likelihood that an emergency arising during such operation would call
S e, R S for protective measures in the Massachusetts portion of the EPZ. As it happens,
R E L AT A My however, the Commission has relieved us of any need to embark upon that

> 225 .3 lmuu’y
» S N g We have previously observed that the Statement of Consideration that accom-
R ¢ 518 it panied the 1982 adoption of certain amendments to the Commission’s emergency
» . PR  E planning regulations placed the previously decreed public notification require-
: s Ao I ment within the ambit of onsite emergency planning.”® In this regard, one of the
- e it S8 N issues raised in the comments submitted in response to the notice of proposed
e i ; rulemaking was stated in these terms:

Issue 6: The public knowledge that no offsite protection exists could cause chaos in the
event of an incident duning fuel loading or low power lesting,

In relevant part, the Commission's response was that

Prior 10 uswirg an operaiing license awhorizing low-powe: lesting and fuel loading, the

NRC will review the following offsite elements of the applicant's emergency plan:

L
¥ ' 5 i (b) Secuon S0.47(bX5). Procedures have been established for notfication, by the
" licensee, of State and local response organizauons and for noufication of emergency
. . i personnel by all organizations; the content of initial and followup messages (o response
ol el organizations and the public has been established; and means 10 provide early notificaiion and
x LA - clear nstruction 1o the populace wihin the plume exposwre pathway Emergency Plaaning
- " Zone have been established ™

In a word, then, the Commission explicitly assured the public that no low-
power operaton would take place in the absence of a review of certain offsite

3 See 10 CFR 271409)
nm‘m-mmwnwmzdmwhmlhwlMb.iﬂ‘lpumdwuuwm
(s¢¢ npra note 1), for 1 vanety of reasons that need nok be chromucled heare no License for such operstion has as
wsued.
See nupra nowe 6
o 40 Fud Reg at 30234 (emphams supplied). Although Seabrock possesses 1 fud loading License, ! was issued
. long before the applicants lost the avadablity of the fired-position srens in Massachusens

53



elements of emergency planning, including the public notification element.’
And the Commission made equally plain that there would continue to be a
full opportunity for public participation in that review. Another of the issues
addressed in the Statement of Consideration was:

Issue S: Unlike some of the more technical issues, emergency planning is a subject upon
which the average citizen is knowledgeable and can make a valuable contribution to the
licensing proceedings. This is an important opportunity for public parucipstion. Eliminating
this consideration from licensing decisions in effect removes this vital experimental evidence
from public scrutiny.

To which the Commission responded:

The proposed rule does not eliminate any important substantive aspect of emergency planning
from the operating license heanings. Whether an applicant satisfies the requirements of
35047(a) and 50 47(b) is stdl an ssue that may be raised and lisigated in those hearings. n
cases where such issues are raised, applicants’ and State and local junsdictions’ emergency
plans should be svailable for exam.nation in the hearing process prior 1o the issuance of an
operating license.

We are duty-bound, of course, to accord total respect to such unambiguous
declaratiors on the part of the Commission with regard to the meaning and
effect of its regulations. The short of the matter thus is that our own views
on whether low-power operation might occasion a need to trigger offsite public
nouficauon mechanisms are of no present moment. The Commission has spoken
directly on the subject. As a consequence of its mandate, Seabrock low-power
operation is precluded unless and until the applicants have submitied substitute
public notification plans for the Massachusetts communities within the EPZ that
meet with staff approval and, if challenged in an appropriate and timely manner
by a party to the proceeding, those plans are then found by the Licensing Board,
as well, to sausfy the governing Commission regulation.”

”MulwuwﬁunkﬁCnﬂ'lmw-mn).hnﬂnm'ﬁbpwdmuum
n Uus nstance.

%47 Fed Reg st 30233 (emphasys supplied). [n Uus connection, the spplicants’ reliance upan Lowsiang
Power and Light Co. (Watedford Steam Electnc Suton, Umit 3), ALAB-732, 17 NRC 1076, 1104-05 (1983),
s musplaced. That decnan does nat affect at all the entitiement of an intervenor 1 challenge aither the sdegquacy
or the non-svalabality of plans for an early notuficatcn system. As we were careful 0 nate, the Licensing Board
had found that the plans in that regard were “sufficenty detalled and cancrese” 10 provide “reasanable assurances
that they can and will be implementad in the event of an emergency.” This bang 10, we cancluded that the
nsallavon nd tesung of the nren sysiem could “properly be overseen by the Sufl.” sdding that there was “no
reasan on this record Lo assume that the system will not function as proposed.” No such assumption can be made
hare, especially where there s no sysiem at all

¥ See 10 CFR 50.57(c), which provides that, in acung upon an spplicant’s motion for low-power operstion,
e Licenmng Board ¥ 0 connder whether any of the admutied comtentions “ire relevant 10 the acuwily to be
sahonzed.” See also 10 CFR 50.47(4), wmﬂmmuamwamm;b-m
openton i & finding “hat the state of onmile emergency preparedness provides 1 bl

/Co-n-d‘ )



The Auorney General's November 13, 1987 and January 7, 1988 motions to
reopen the record and to admit additional contentions are graated and the cause
1s remanded to the Licensing Board for further proceedings consistent with this
opinion. The authorization of low-power operation contained in the Licensing
Board’s March 25, 1987 partial initial decision, LBP-87-10, 25 NRC 177, 216,
is not to become effective pending the outcome of the remand.

It is so ORDERED,

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary 10 the
Appeal Board

neAsures Can

meAsy. o8 1t deemex




Cite as 27 NRC 56& (1988) ALAB-884

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Thomase S. Moore
Howard A. Wilber

In the Matter of Docket Nos. 50-443-OL
50-444-OL
(Offs'te Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, ot al.
(Seabrook Station, Units 1

and 2) February 4, 1988

The Appeal Board denies the motion of the Attorney General of Mas-
sachusetts for directed certification of a Licensing Board ruling denying ad-
mission of certain testimony proffered by that intervenor. The motion for in-
terlocutory review was filed seven weeks after the trial board's ruling and was
rejected for not being filed promptly.

RULES OF PRACTICE: DIRECTED CERTIFICATION

Like a referral by a licensing board pursuant to 10 C.F.R. § 2.730(), a motion
requesting the invocation of an appeal board's discretionary directed certification
authority must also be filed promptly after the interlocutory ruling at issue is
handed down.




AP X SO SR T APPEARANCES
3 J '- el "' .‘.“ “‘:'"- - N
Ll At T SR Jobn Traficonte, Boston, Massachuseus, for intervenor James M. Shannon,
TR e S T T s Atlorney General of Massachusetts.
; SR ET s s i A A vl 2 N 5
e e T &2 S uh oSl o ¥
S A bty 20 g S A0 : Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, and
ot Uabntely 30 e TN Deborah S. Steenland, Boston, Massachusetts, for the applicants Public
ot Ty A2 1) Service Company of New Hampshire, et al.
' AR e Sherwin E. Turk for the Nuclear Regulawry Commission staff.
‘' . ¢ & [ :

MEMORANDUM AND ORDER

v a Since early last October, the Licensing Board has been conducting evidentiary
o gy hearing, on the emergency response plans developed for the New Hampshire
' portion of the plume exposure pathway emergency planning zone for the
Seabrook nuclear facility. In the course of those hearings, the Board issued
oral rulings on November 16 and 18, declining (in response to the applicants’
motion) o admit into evidence certain prepared testimony proffered by the
intervenor Attorney General of Massachusetts.! In addition, on November 18,
the Board denied the Attorney General's motion to refer the rulings 1o us under
10 C.F.R. 2.730(f).2
Seven weeks later, on January 7, 1988, the Attorney General filed a motion
with us seeking interlocutory review of the rulings by way of directed certifica-
tion.” The applicants and the NRC staff oppose the requested relief on a variety
of grounds. We deny the motion on a single ground: it manifestly comes 0o
late *
As we had recent occasion 1o observe:

Although the Rules of Practice go not specify any time limit for motions requesting the
exercise <. our discretionary authonty under 10 CFR. §2.718() o direct centification
of an interlocutory ruling, we have indicated that parties should act with dispatch in
seeking such relief. That suggestion is in accord with the analogous referral provision of
10 CFR. § 2730(M) specifying that referrals of interiocutory rulings by the licensing boards

' Sea Tr. 5594616, 5959-61.
3 See Tr. 600407
Y500 10 CFR 2718G); Public Service Co. of New Hampshire (Seabrook Sution, Units | and 2), ALAB.271, 1
NRC 478, 48283 (197%).
\ ‘ Given this determinauan, we neither need nar do inimate any view respecting eiber (1) whether the standasds

- - for directed cerufication have been satisfied (see Public Service Co of Indiana Marble Hill Nuclear Genersung
Suon, Units | and 2), ALAB-40S, § NRC 1190, 1192 (1977)); ar (2) whether the chalienged Licennng Board
rulings are correct on the ments.
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g g ;,'\:-,._-ff_ : "»;4‘ ~‘ ; must be made “prompuly.” Even though the Cammission's regulations generally prohibat
2T g s ~ R ¥ interlocutory appeals, each exception 1o that proscription, such as that for refermals, requires
Al 555 O Yl A 3 that the interlocutory appeals be taken expeditiously in order 1o prevent undue delay and 1o

-

RV AR R -_";.-.’ svoid divertin] atiention from the progress of the licensing bearing. Thus, like a refernal, a
A SRR RN L AT o L petition requesting the invocation of our discretionary direcled certification suthonty must
L ony A VORI § Sar RS T T also be filed prompuly after the interlocutory ruling at issue is handed down. To hold otherwise
o e M e NSRS R T e would sanction the possibility of needless delay in licensing proceedings in contravention of
S A N b SN Ry the Commission’s policy “that the process move| ] along at an expeditious pace, consistent
A Sl P T A% s X with the demands of fairness.” It slso would create the unnecessary incongruity in the Rules
S AT AL ' Mdmumhmuwbwm&mmwmnvd
. AR ' = e, Mnﬂulvhhnawumnummmhpmmm

: : The Attorney General's filing does not explain why direcied certification was not

5 : ' sought much more expeditiously. Nor is a possible justification for the seven-

o week delay readily apparent. The Attorney General has committed sufficient

E s, S resources to this proceeding to hiave allowed a considerably earlier endeavor o

e P obtain our intercession.® Moreover, in mid-November, all of the participants had

T s substantial cause to believe that the hearings might well be concluded before

' the end of January.” In the circumstances, whatever else might be said of the
motion, it scarcely could be regarded as “promptL”

ReaCab i ey Lo Motion for direcied certification denied.*
, RS It is 50 ORDERZD.

I, Ry FOR THE APPEAL BOARD

! : Lk g C. Jean Shoemaker
; « ‘ Secretary o the
? . .’ r .. it .‘ - Aml Board

3 Texas Utilisies Electric Co. (Comanche Peak Steam Elecnc Station, Unius | and 2), ALAB-$70, 26 NRC 71,

i 76 (1987) (foouotes cmutied). The cited Commussion policy s found in the Siatemans of Policy on Condict of
RPN Lucennng Proceedings, L1818, 13 NRC 452, 453 (1981).

i) hmum«am“ﬂmmm,uhmmdw

y . ¥ M*-wuhw&u'mun&*um-_—yumaM-

rhm—olvuthmydMy onu Thampsaon and Leaning (October 15, 1987)

It s our understanding thai the need for L ¢ sdditonal evidentiary sesnons 10 be brld later 10 the year &id ot

" : - - R . : surface untl sometume 1 ) arary.

3 : . v ¥ Should be be dissatisfied with the reeult rea hed by the Licensing Board in s inital decisian, the Auomey
Genersl will be free 10 sppeal the decuion wno v 10 CFR 2762 and 10 renew on that appeal his challenge 0
the evidentiary rulings in question.




Cite as 27 NRC 59 (1988) ALAB-885

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Dr. W. Reed Johnson

Howard A. Wilber
In the Matter of Docket No. 40-2061-SC
KERR-McGEE CHEMICAL
CORPORATICN
(Kress Creek Decontamination) February 10, 1988

Concluding that there was no legal basis for the show cause order that initiated
this proceeding, the Appeal Board affirms the Licensing Board's dismissal of
that order.

ATOMIC ENERGY ACT: COMMISSION AUTHORITY (SPECIAL
NUCLEAR, SOURCE AND BYPRODU’T MATERIALS)

Under section 161b of the Atomic Energy Act of 1954 (AEA), as amended, 42
U.S.C. §2201(b), the Commission is authorized to “establish by rule, regulation,
or order, such standards and instructions to govern the possession and use
of special nuclear material, source material, and byproduct material as the
Commission may deem necessary or desirable 1o promote the common defense
and secunty or to protect health or to minimize danger 10 life or property.”

UMTRCA: APPLICATION

The Uranium Mill Tailings Radiazion Control Act of 1978, Pub. L. No. 95-
604, 92 Stat. 3021 (UMTRCA or “Tailings Act™) (codified in scattered sections
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of 42 U.S.C.), and certain Environmental Protection Agency (EPA) standards
promulgated thereunder and codified at 40 C.FR. Part 192, cannot be applied
retroactively 1o require cleanup of contamination that occurred before 1978,

ENFORCEMENT ACTION: LEGAL BASIS

If the application and enforcement of a law or regulation is legally prohibited
in a certain situation, it cannot be applied or enforced against a party anyway as
a matter of discretion — absent, of course, the consent of the party that would
be subject to such order.

UMTRCA: APPLICATION

There is nothing to indicate that the Commission is authorized or intends to
enforce or apply EPA’s Part 192 standards pursuant to any statute other than the
Tailings Act.

ATOMIC ENERGY ACT: RADIATION PROTECTION STANDARDS

The regulations traditionally applied by the NRC under section 161b of
the AEA are the agency's 10 C.F.R. Part 20 Standards for Protection Against

UMTRCA: COMMISSION AUTHORITY (MILL TAILINGS)

Insofar as the regulation of tailings is concerned, the NRC's authority under
the AEA and Part 20 has always been regarded as limited. UMTRCA was
enacted to fill this regulatory gap. See Peiition of Sunflower Coalition, CLI-82-
34, 16 NRC 13502, 1504 (1982); id., CLI-81-13, 13 NRC 847, 850-51 (1981);
H.R. Rep. No. 1480, 95th Cong., 2d Sess., pt. 1, at 11-13, reprinted in 1978
U.S. Code Cong. & Admin. News 7433, 7433.35,

EVIDENCE: SPONSORSHIP BY EXPERT

Technical documents offered into evidence require sponsorship by knowl-
edgeable expert witnesses who can be examined on the factual assertions and
technical opinions expressed in such documents. See Duke Power Co. (William
B. McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC 453, 477
(1982).
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RULES OF PRACTICE: OFFICIAL NOTICE

Under the Commission’s Rules of Practice, a licensing board “may take
official notice of any fact of which a court of the United States may take
judicial notice or of any technical or scientific fact within the knowledge of the
Cominission as an expert body.” The rule also contemplates that each officially
noticed fact will be identified in the record with sufficient particularity. 10
CFR. §2.7433)(1).

RULTS OF PRACTICE: OFFICIAL NOTICE

The entirety of a voluminous technical document prepared by another agency
does not fall within the scope of the Commission's official notice rule.

RULES OF PRACTICE: OFFICIAL NOTICE

Officia) notice of a document is especially inappropriate where there is an
ongoing cUspute between the parties over what the document says.

RULES OF PRACTICE: OFFICIAL NOTICE

Reliance on official notice assumes the ready availability of the noticed
material to all participants in the adjudicatory process — inciuding those who
conduct appellate review.,

RULES OF PRACTICE: APPELLATE REVIEW (SUPPORTING
RECORD)

If any party expects an Appeal Board 10 review material that assertedly
supports its arguments on appeal but is not physically in the record or readily
available from familiar sources (e.g., the Federal Register, NRC-generated
documents, law reviews), that party is obliged to provide the Board with copies
of it. Cf. Philadeiphia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-804. 21 NRC 587, 592 n.6 (1985) (adjudicatory boards should not
have 10 complele a party's research for it). See also id., ALAB-845, 24 NRC
220, 249 n.30 (1986), and id., ALAB-836, 23 NRC 479, 485-86 n.3 (1986)
(appellate review hampered by party's failure o include important document in
record and board's failure o take care in preservation of record).
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RULES OF PRACTICE: OFFICIAL NOTICE

When a party relies on officially noticed material, it should so indicate. See
10 C.F.R. § 2.762(d) (appellate briefs must indicate precise portions of the record
relied upon); Philadelphia Electric Co. (Limerick Generating Station, Units |
and 2), ALAB-819, 22 NRC 681, 702 n.27 (1985), aff'd in part and review
otherwise declined. CLI-86-5, 23 NRC 125 (1986) (parties’ briefs must contain
explicit references 1o ¢ll relevant parts of the record).

RULES OF PRACTICE: AMICUS CURIAE (BRIEFS)

The customary content of an amicus curiae brief is legal argument, not new
evidence.

RULES OF PRACTICE: REOPENING OF RECORD

Any party 10 an NRC adjudication that seeks to add new evidence 1o a
closed record must sausfy the Commission’s criteria for reopening, including
the submission of the new evidence in affidavit form, See 10 C.F.R. § 2.734(a),
(®).

ADJUDICATORY PROCEEDINGS: SCOPE

The scope of an adjudicatory proceeding is limited to matters embraced in

: the notice of hearing. General Public Utilities Nuclear Corp. (Three Mile Island

o Oy 3 Nuclear Station, Unit No. 1), ALAB-881, 26 NRC 4685, 476 (1987); Portland

X General Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6
f (1979).
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Fawe s T i Stephen H. Lewis for the Nuclear Regulatory Commission staff.

 ini il

e : Peter J. Nickles, Richard A. Meserve, and David P. King, Washington, D.C.,
for licensee Kerr-McGee Chemical Corporation.
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DECISION

The NRC staff appeals the Licensing Board's decision in this show cause pro-
ceeding involving radioactive contamination near licensee Kerr-McGee Chemi-
cal Corporation's Rare Earths Facility in West Chicago, Illinois. In its decision,
the Licensing Board rejected the staff's view that the Environmental Protection
Agency’s (EPA) so<alled “radioactivity-in-soil” standards (which the NRC is
authorized to enforce) should apply here.! The Board Jetermined instead that
certain NRC regulations govern the matter at hand. It concluded, however, that,
based on the record here, the radiological dose limitations in those NRC stan-
dards have not been exceeded. The Board accordingly dismissed the show cause
order, which would have required licensee o plan and implement a cleanup of
the contaminated area. See LBP-86-18, 23 NRC 799 (1986). Licensee opposes
the staff’s appeal from the Board's initial decision. For the reasons explained
below, we affi'm the Board's dismissal of the show cause order.

L

As noted in the 1984 show cause order that initiated this proceeding, Kerr-
McGee holds an NRC license to possess thorium at its Rare Earths Facility in
West Chicago.” The order charged that, over the years, wastes from the plant had
been indirectly discharged into nearby Kress Creek. Beginning in 1977, several
surveys detected radioactive contamination — namely, thorium and daughter
products of thorium decay — in Kress Creek and the West Branch of the
DuPage River, into which the Creek flows (hereinafter collectively referred to
as “the Creek” or “Kress Creek™). After setting forth the quantitative results
of the most comprehensive of those radiological surveys, the order stated that
the contamination levels found along the Creek exceed EPA standards codified
in 40 CFR. Part 192 and establizhed pursuant o the Uraninm Mill Tailings
Radiation Control Act of 1978, Pub. L. No. 95-604, 92 Stat. 3021 (UMTRCA
or “Tailings Act™) (codified in scattered sections of 42 US.C). The order
also stated that EPA considers these standards applicable for cleanup of offsite

' Duning ¢+ heaning, these sandards, found is 40 CFR Pant 192, were refarred 0 a4 the “radium-in-sal”
sandarcs. Nuﬂm“mh'n‘u&wruﬂ'uhu‘mm. NRC Suaff
Bref (August 11, 1986) st 202
’mrmmupmuxmu—mnmm.mw.mm
nitrsie for wae i ncandescent Light mantes. It also produced “rure carthe™ for & vanery of industnal uses and
hanum under government contract. T\.mm'&mmmmwm
daughier products. kahmunlm.ulpw.‘uwmmfwnu
pending befare 4 licenang board. See LBP-36-18, 23 NRC at 81415,

’mc.-ummmumumwm.ammm Hom, & L, fol Tr. 349,
ua
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vicinity properties (such as Kress Creek), and that the NRC is authorized to
enforce these standards under section 275d of the Atomic Energy Act of 1954
(AEA), as amended, 42 U.S.C. §2022(d). Citing various sections of the AEA
and the NRC's regulations in 10 C.F.R. Parts 2 and 40, the order then directed
Kerr-McGee 10 show cause why it should not be required to prepare and execute
aplmfo:ﬂwckmupofmendiologicalcmnimuminxermh 49
Fed. Reg. 9288-89 (1584).

Kerr-McGee invoked its right (o « hearing on the charges in the order. From
the outset, there was confusion about what statutes and regulatory standards
should be applied, whether the NRC had jurisdiction, and who had what
evidentiary burdens. The Licensing Board issued a series of orders in an effort
to clarify the positions of the parties on such matters. See, €.8., Memorandum
and Order of December 28, 1984 (unpublished); Second Prehearing Conference
Memorandum and Order of February 7, 1985 (unpublished), reconsideration
denied, Memorandum and Order of March 22, 1985 (unpublished). As will
be seen, of pertinence to the staff’s appeal is its concession, early on, that
the Tailings Act and EPA's regulations thereunder cannot be retroactively
applied and thus are not legally binding in this proceeding. The staff therefore
redefined the legal theory of its case in terms of the Atomic Energy Act.
Specifizally, the staff argued that section 161b uf the AEA, 42 U.S.C. §2201(b),
provides the necessary statutory authority ior the show cause order,® and
that the EPA radioactivity-in-soil standards may be used as guidaxce in the
Commission's enforcement of its responsibilities under the Atomic Energy Act.
See Memorandum and Order of February 7, 1985, at S, 6-7, 8; Memorandum
and Order of March 22, 1985, at 3, 4-5; LBP-86-18, 23 NRC at 804; Tr. 70-
71, 95. The staff presented its case accordingly, relying solely on the Atomic
Energy Act and the EPA Tailings Act standards.®

The Licensing Board reached four principal conclusions in its consideration
of the case. First, it determined that the NRC has jurisdiction under the AEA,
independent of the Tailings Act, to require licensee to clean up the contamination
in the Creek, if such remedial plan is found to be necessary for the protection
of the public health and safety. The Board essentially found such jurisdiction in

4 Kerr- McGee's licenise 10 possess thanum is held pursuant 1o the regulauoes in [0 CFR Pat 40. 10CF R Pant

2 contairs Use Commussion's Rules of Pracuce.

§ Under section 1615 the Commission 1 sutharized 1o
asablish by rue, regulaton, or order, such sandards and nsrucuons 0 he possesmon and use of
sprcial nuciear matenal, source materal, and byproduct matenal a4 the ormyTussion Mty desm nacessary
or desirable 10 promaote the comman defense and secunty of 10 protect health «f o minimuze danger
life or property(.]

°hmﬂy.m-1-mmm.um . One, an owner of property alang he Creek, later

proceeding
withdrew. The other — the [llinois Depertment of Nuclear Safety —— chase not 10 participate funher in the
proceeding aher two of ii4 it isues were dismissed 4 4 sancuon for its fadlure W comply with duscovery orders
LBP-36 18, 23 NRC m 302.-0




section 161b of the AEA (see supra note 5) and in the Commission’s Standards
for Protection Against Radiation, 10 CF.R. Pant 20. Citng 10 CFR. §20.2,
the Board pointed out that the latter standards are espressly applicable o 10
C.F.R. Pant 40 licensees like Kerr-McGee. LBP-86-18, 23 NRC at 805-06, 823.

Second, the Board decided that EPA's Tailings Act standards do not provide
appropriate guidance for the protection of the public health and safety from the
contamination in Kress Creek. To support its position that EPA intended these
standards w0 be applied to the cleanup of offsite vicinity properties like the Creek,
the staff relied heavily on EPA’s Final Environmental Impact Statement (FELS)
for 40 C.F.R. Part 192. After reviewing the staff’s testimony and the referenced
portions of the FEIS, however, the Board concluded that the primary focus of
EPA’s radiocactivity-in-soil standards was radon emanating from tailings piles’
and the need to limit the corresponding inhalation exposure of people in houses
to radon-222 and its dasghters. By contrast, the situation at Kress Creek does
not involve a tailings pile, and the principal risk pathway is direct gamma-ray
exposure, rather than inhalation.® Thus, the Board concluded that the EPA Part
192 standards could not properly serve as guidance for the cleanup of Kress
Creek. LBP-86-18, 23 NRC at 805-10, 817, 814, 321-22, 823,

Third, while acknowledging that the staff chose not to advocale the applica-
tion of the NRC's Part 20 radiation protection standards to the situation at hand,
and that it would therefore be precluded from ordering any remedial action based
thereon, the Licensing Board nonetheless concluded that those standards not only
are applicable, but also are mer= appropriate here than the EPA radioactivity-in-
suil standards. The Board cited 10 C.F.R. § 20.105(a), in which the Commission
establishes a 0.5 rem per year 'imit on all exposures © an individual in an unre-
stricted area (except from natural background radiation and medical uses). The
Board also noted that 2 proposed amendment 10 Part 20 (section 20.303(a), as
proposed at 51 Fed. Reg. 1092, 1133 (1936)) would establish a “reference level”
of 0.1 rem per year. That is, if a licensee can show that its activities ‘»ill result
in a dose (0 any individual no greater than 0.1 rem per year, it will be deemed
to be in compliance with the overall 0.5 rem limitation in section 20.105(a).
The Board then deciced that the 0.1 rem proposed reference level could serve

as appropriate guidance for the Kress Creek situation. LBP-86-18, 23 NRC at
M'l l' 323.

’a-uxoxmdmmab.w.'-mm:nd--u-mum
or all of such metal, such a8 umaiam, has been extmciad * Pud L. No. 95604, 92 Swt 302 (codified ot 4
U.S.C.‘”Hml

The Board also notud hes the nhalation exposure nak o the Creek is fram daughtens of mdium- 28 (the
senes), whereas bhe EPA sandards are cocerned with he inhalsuon of mdan-222, » radiam- 226 daugiver (the
unniam senes ). Given equal concentrations in the sal of radiumn- 228 and radium- 226, the overall inhalation nsk
from the former 1o residents in & house buili on that soll i abowt $0-fold smaller than the latier, due w0 differences
n thear haif-lives and decay schemes. LBP-$6-18, 23 NRC u 80809, 821
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L B e el S & e Fourth and finally, after applying the 0.1 rem limitation 10 the contamination
R T A B P I AR T Y at Kress Creek and using an occupancy rate® more conservative than Kerr-McGee

IR WA N, S L, S R used in its analysis, the Board concluded that the record does not demonstrate
AR 3 e RS -.f\'.“i: 3%, 3 that this limit is exceeded. /d. at §12-13, 821-23, The Board noted, however,
o e B Sl el S the existence in residential areas of a few “hot spots”™ of “relatively high gamma
LR o A RS L S (radiation] exposure rates” (i.e., apparently greater than 50 microrem per hour).
o e B R Ny L e e Id. at 813, 820-21. See also Letter from Richard A. Meserve o John H Frye, I11,

. e T B i} ot i, AN BN et al. (May 6, 1986) (enclosing maps discussed in testimony of Auxier, et al.,
~ R Sl W N PO i fol. Tr. 591, Appendix B). Under 10 C.F.R. § 20.1(c), it pointed out, licensees are

obliged 0 “make every reasonable effort to maintain radiaton exposures . . . as
low as is reasonably achievable.” (This is known as the ALARA standard.) The
Board suggested that this standard applies here as well and opined that the hot
: AR ‘ spots “might be cleaned up with a minimum of expense and disruption.” LBP-
oie n : v ' 86-18, 23 NRC at 813. But because the staff chose not 10 pursue this avenue,

o ' : the Board declined to speculate further on whether remediable action would in
B fact be wananted under Part 20. /bid. Accordingly, the Board dismissed the

_ P e staff's 1984 show cause order. /d. at 823,
- R 4 In its appeal from the Licensing Board's decision, the NRC staff raises two

3 g issues. Firsy, it argues that the Board abused its discretion in concluding that
i e v e A | the EPA radioactivity-in-soil standards are not appropriate for application to the
o { situat.on presented by the contamination in Kress Creek. The staff quarrels with
'g the Board's discussion of EPA's FEIS for the Pant 192 standards. It claims
s K ' that this FEIS considered direct gamma radiation exposure, as well as radon-
3 oy i 5y 222 inhalation, and that it reflects EPA's concern with not just tailings piles,
' 5 T but also with offsite thorium contamination. The staff further asserts that EPA
ol g s o MG 'Y believes its radioactivity-in-soil standard is preferable 0 an exposure standard
A5 Yaltg (like that in the NRC’s Part 20 regulations) because it can be more uniformly
> : applied and does not require occupancy ssiimates.

oy ‘ g el : . The staff's second issue on appeal concerns the Licensing Board's discussion
' A . i b N : of the Commission's Part 20 standards. The staff’s argument is hard to follow,
: but seems w0 boil down to the following two points. First, the Licensing Board
erred in relying on a regulation that is still only in proposed form — ie.,
proposed section 20.303(a), which embodies the 0.1 rem per year reference
! level. Second, other propose¢ amendments 0 Part 20 imply that remedial
- action pursuant w0 an ALARA standard would be necessary, in any event, if that
reference level were exceeasq, the EPA radioactivity-in-soil criteria apparently

embody an ALARA standard and thus should be applied here.
Kerr-McGee disputes each of the staff's criticisms of the Board's decision.
With respect (o the staff’'s complaint that the Board abused its discretion in not

’mmp-\odum,ﬁ‘ might ¢ biy be expected (o be n 4 parucular locale
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applying EPA’s standards, Kerr-McGee asserts that those arguments conflict
with the staff's own testimony and proposed findings of fact. Licensee also
ccntends that the staff has distoried the Board's analysis of EPA's FEIS and
intent underlying the radicactivity-in-soil standards. In defense of the result
reached below, Kerr-McGee argues further that, apart from the fact that the EPA
standards cannot be legally applied retroactively, they also cannot, by their terms,
compel cleanup of thorium contamination on offsite property like the Creek.
And even if they did apply, Kerr-McGee maintains that the environmental harm
and costs associated with cleanup would outweigh the assertedly insignificant
risk from the contamination, so as to preclude ordering cleanup, As for the
staff*, criticism of the Board's Part 20 discussion, licensee first notes that that
portion of the decision is dictum. Kerr-McGee also argues that, because the
staff sieadfastly relied solely on the EPA standards throughout this proceeding,
it has waived its right to press any arguments on appeal concerning Part 20.
Licensee further contends that the staff’s apparent preference for application of
an ALARA standard would actually offer a lower, and thus less conservative,
level of health protection,

A. The NRC staff's first and principal argument — that the Licensing Board
abused its discretion in declining to find the EPA radioactivity-ir-soil standards
provide appropriate guidance for the cleanup of the contamination at Kress
Creek — is readily disposed of. In fact, the Licensing Board had no discretion
o abuse,

The staff acknowledged early in this proceeding that the 1978 Tailings Act
and the EPA Part 192 regulations promulgated thereunder cannot be applied
retroactively to require cleanup of any contamination deposited into the Creek
before 1978. Moreover, there is no dispute that the contamination here at issue
occurred before 1978.'° Thus, the stalf conceded that the Tailings Act and the
related EPA standards are not enforceable in this proceeding. Tr. 70-71, 95.
See Kerr-McGee Chemical Corporation's Memorandum and Response 10 the
(Licensing] Board's Questions (January 17, 1985) at 9-10; Memorandum and
Order of March 22, 1985, at 3, 4; NRC Swff Brief, supra note 1, at 5-6."
Consequently, the staff urged the Licensing Board to use the EPA standards. in

‘°mu~mumum-mfmmmmuummm
deecied no lawer than 1977 49 Fed Reg 9288, Ser also Tr. 95, Memonndum and Order of February 7, 1985,
& Hon, &t al, fol Tr. 349, w1418

" The parties bave ncx briefed before w (s issve of whaher UMTRCA and EPA's Pen 192 sundards wre
retvacuvely enforceable here. The suff's concession, Bowever, obvuates such discustion and nalyss ot Jus
sage
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its discretion, as a “guidepost” for the eniorcement of the NRC's responsibilities
under section 161b of the Atomic Energy Act. Tr. 70-71. This, however, is but
an improper attempt to do indirectly that which is barred directly. And, as
should be obvious, if the application and enforcement of a law or regulation is
legally prohibited in a certain situation, it cannot be applied or enforced against
a party anyway as a matter of discretion — absent, of course, the cons2nt of the
party that would be subject to such order.”?

Further, there is nothing to indicate that the Commission is authorized or
intends to enforce or apply EPA's Part 192 standards pursuant to any statute
other than the Tailings Act" Section 161b of the Atomic Energy Act, as the
Licensing Board held, may well supply the necessary statutory jurisdictional
toehold for an order requiring a licensee to take action to remedy a situation
like the Kress Creek contamination. That does not mean, however, that, absent
express Commission direction, the EPA Part 192 standards can be imported
lo provide the substantive hasis for such a remedial order, either as a matter
of law or in the guise of discretion. In other words, these standards, explicitly
promulgated pursuant to different statutory authority and otherwise legally barred
from application here, cannot be “legitimized” by the staff's mere invocation of
section 161b of the AEA. On the other hand, the regulations traditionally applied
by the NRC under section 161b are the agency’s Part 20 radiation protection
standards.'"* But the staff expressly eschewed litigating this case under Part 20:
the show cause order makes no mention of any Part 20 standard and, despite
the Licensing Board's suggestion, the staff declined to pursue this course at the
hearing. LBP-86-18, 23 NRC at 810.

In sum, EPA’s radioactivity-in-soil standards may nct be applied in this
proceeding, even as a matter of discretion. The only colorable legal basis for

ummwum-m.mmmmmthn-qm(q.th
Environmental Policy Act's (NEPA) requirement that sgencies prepare o detailed environmenial impect statament
(EIS) for major federsl acuons niguficantly affectng e environment), and the agency has same duscreton
expand e scope of i owa msponsibiliies (eg, by ducusmng matiers @ an EIS for which NEPA requires no
conmdersuon ).
“ﬁw-—ﬁg-m““mmﬂﬂdhuwmﬂtlicOmo.u
providing suthonty for the NRC's implemensuon and enforcement of e EPA sandards. 49 Fed Reg 9288
kmnl 2754, however, was sdded 1o the AEA by section 206(s) of UMTRCA, Pub. L. No. 95-604, 92 Sut. 2039
4).
“Mnummdmpumm.umammmmum
20 has always been regurded as lumsted UMTRCA was enscied w0 SU tus regulstory gap.  See Peticon of
Sunfower Coalnion, CLI-82-34, 16 NRC 1502, 1504 (1982) &, CLI-81.13, 13 NRC 847, 850-5] (1981)
‘l’(‘:;l’.o;; 1480, 95t Cong.. 2d Sess., pt 1, 0t 11-1), reprinted ia 1978 US. Code Cong. & Admun. News
In paricular, secuon 201 of UMTRCA sdded talings 10 the list of matenals wathis the sope of the Atamic
Energy Act “[Tlhe wilngs or wastes produced by the axtraction ar concentration of uranium or thonum from
any are processed ommanly for i source maienal content™ are now known & “section | 1e(2) Syproduct matenal”
under the AEA. Pub. L. No. 95-604, § 201, 92 St 3003 (codified ot 42 US.C. ¢ 2014(eX2)). In ALAB-367, 25
NRC 900, %06-09 (1987), we determined, on the bans of the record developed below ind contrary 0 the mall's
pottion hefore us, Bt e contamunanon in Kress Creek o 116(2) byproduct matenial
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the show cause order here at issue can be found in 10 C.F.R. Part 20, but the
staff, as the proponent of that order, refused Lo prosecute its case on that theory.
Hence, the show cause order must be dismissed.

Even if the EPA standards could be permissively applied to Kress Creek, the
formal record of this adjudicatory proceeding is so deficient that it provides us
no warrant for directing the Licensing Board to do so. The primary basis of
the staff’s argument on appeal is the fault it finds in that Board's discussion of
the FEIS for EPA's Part 192 regulations, on which document the staff relied
heavily. The staff complains that the Board did not accord proper weight to
certain parts of the FEIS and misunderstood others. Based on our reading of
the Board's decision, the appellate briefs of both the swaff and Kerr-McGee,
and Respondent’s (Kerr-McGee's) Exhibit No. 6 (a three-page excerpt from
the FEIS, marked for identification but apparently not admitted into evidence),
it appears that the Board fairly represented and construed the portions of the
FEIS on which the parties relied. We cannot verify this, however, because the
EPA FEIS is not, in fact, included in the 1ecord.

Despite the stafl’s substantial reliance on the EPA FEIS in the presentation
of its case, the staff saw no “need to make it a part of the record” and therefore
did not offer it into evidence. Tr. 427.'% After ascertaining that all the parties
and Licensing Board members had copies of the FEIS and eliciting no objection,
the Board took official notice of the document. /bid. Unfortunately, there are
fundamental problems with the manner in which this “evidence” was treated.

Under the Commission's Rules of Practice, a licensing board “may take
official notice of any fact of which a court of the United States may take
Judicial nouce or of any technical or scientific fact within the knowledge of the
Commission as an expert body.” The rule also contemplates that each officiaily
noticed fact will be identified in the record with sufficient particularity. 10
CF.R. §2.743(iX1). The entirety of a voluminous technical document prevared
by another agency, like the EPA FEIS, thus does not fall within the scope
of the Commission's official notice rule. Further, offizial notice is especially
inappropnaie where, as here, there is an ongoing dispute between the parties
over what the document says.

But more important from a practical standpoint, reliance on official aotice
assumes the ready availability of the noticed material 1o all participants in
the adjudicatory process — including those who conduct appellate review.
Inasmuch as the FEIS is not physically included in the record of this proceeding
and the staff failed to provide us with even one copy of it, we do not have this

"Humuﬂwwms.umumhuDMu-ﬂuUA-mwhh

dwmnmmuummmu!mmmmmw:
the FEIS. Sex Duke Power Co. (William B. McGuare Nuclear Sution, Unis | and 2), ALAB-669, 1§ NRC 453,
477 (1982). The aafl, in fact, produced no EPA winesses oL e hearng Ser also iyva pp 70, 72, & note 2!
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document.'® If the staff, or any other party, expects us to review material that
assertedly supports its arguments on appeal but is not physically in the record
or readily available from familiar sources (e.g., the Federal Register, NRC-
generated documents, law reviews), that party is obliged w0 provide us with
copies of it Cf. Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-804, 21 NRC 587, 592 n.6 (1985) (adjudicatory beards should
not have to complete a party's research for it). See also id., ALAB-845, 24 NRC
220, 249 n.30 (1986), and id., ALAB-836, 23 NRC 479, 485-86 n.3 (1985)
(appellate review hampered by party's failure (0 include important document in
record and board's failure to take care in preservation of record).!” Because we
obviously cannot review material neither provided to us nor properly included
in the record, the staff must now bear the burden of its own shortcomings in
this regard.

The staff's problems with the record are not limited to the omission of the
FEIS. Accompanying its drief on appeal was the staff’'s Motion 1o Accept EPA
Letter (August 11, 1986), tendering an August 8, 1986, letter ‘rom an EPA
official o the Director of the NRC's Office of Nuclear Material Safety and
Safeguards (the office that issued the show cause order in this proceeding).
The staff believes that the letter would aid our understanding of the EPA
radioactivity-in-soil standards, and asks that we accept it “in the nature of a
brief amicus curiae.” NRC Staff Motion at !. It also claims that acceptance
of it would not prejudice other parties. /bid. Kerr-McGee opposes the motion,
calling it “a patent attempt to supplement a gaping hole in the record.” Kerr-
McGee's Memorandum in Opposition (August 19, 1986) at 2.

Our determination that the EPA standards may not legally be applied here
renders the staff motion irrelevant; accordingly, we deny it But assuming that
the contents of the EPA letier were germane (o the outcome, we agree with Kerr-
McGee's assessment of the staff's motion, As noted earlier (supra note 15), the
staff presented no EPA witness to testify in support of the staff’s interpretation of
EPA's Part 192 standards and correspor.ding FEIS. The staff now belatedly and
‘nproperly tries to cure this infirmity in its case by “smuggl(ing] the letter into
the record in the guise of an amicus brief.” Kerr-McGee's Memorandum at 4,

s

© See Lavter from NRC saff counsel Lillian M. Cuoco 10 John H Frye, [I1, & ol (February 5, 1985), wanamising
the FEIS 10 the Licensing Board bt not 0 anyone alse on the service s, including w nd the Cammusaon's
Secretary, the official custodian of e recard under 10 CFR 2701, 2702 Mo wiout enclosures:  Service
Lis™. The Licersing Board no longer has us copy, end the Commussion's Secretary has only the three pages of
the FEIS that were marked for identificatson s Respandent's Exhubut No. 6 a1 the beanng

714 should also go without mying hat, when & party relies on officually noticed matenal, it should so ndicate.
See 10 CFR §276%d) (appellate boels musm ndicate precuse portons of the record relied wpon ). Phuladephua
Elecone Co. (Lamenck Cenersting Suton, Unuis | and 2), ALAB-819, 22 NRC 681, 702 0.27 (1985), off" d ia part
and revaw otherwie declined, CL1-86.5, 23 NRC 125 (1986) (parues’ brefs must contan expliont references
w all relevant pars o the record). Nat anly does the mafl's bnef fail 0 sdvise ws bl he Licerming Board
wak offical notce of the EPA FEIS (1 fact omutied from Kemr MoGee's el and the mutial decwsicn as well), it
includes numerous references 0 “bhe FEIS™ without even fully Wenufying it See, e g NRC Suff Boef nt 7.9

70



RPN S S IO g AT oling Tl o e SO L TR o - TR S L 3 L R
/ - . e >

e

The staff’s suggestion that we treat its filing as an amicus curiae brief is nothing
short of an embarrassment. For one thing, we have never heard of an amicus
brief being submitted by anyone other than the amicus itself (in this case, EPA).
More significant, the EPA letter is not legal argument (the customary content of
an amicus brief), but rather new evidence of EPA’s intent concerning the scope
of its radioactivity-in-soil standards. See, e.2., NRC Swaff Motion, EPA Letter
at 3. As the staff knows, or should know, any party to an NRC adjudication that
seeks 10 add new evidence 10 a closed record must satsfy the Commission's
criteria for reopening, including the submission of the new evidence in affidavit
form. See 10 C.FR. § 2.734(a), (b)." The staff's motion and attached letter do
not even pay lip service w these well established requirements.

B. The staff's arguments in connection with the Licensing Board's discus-
sion of the NKC's Part 20 swandards also fail. To begin with, as the Board
itself recognized, it had no authority to require any remedial action under Part
20 because the staff had not advocated such at any time during the course of
the proceeding. LBP-86-18, 22 NRC at 810." Thus, as Kerr-McGee correctly
points oui, that part of the initial decic.c.. is dictum, Nonetheless, the Board
discussion represents a commendable effort on its part o satisfy itself that the
contamination in Kress Creek does not present a serious threat (o the public
health and safety.™ In this circumstance, we fail 0 understand how the staff is
aggrieved by an opinion that atlempted 10 achieve the ultimate, ostensible goal
of the staff order that initiated this proceeding in the first place — protection
of the public from the potentizlly adverse effects of the contamination in the
Creek.

Perhaps the answer lies in the staff's implicit assumption that the NRC's Part
20 standards and EPA's radioactivity-in-soil standards are mutually exclusive
or present an “either/or” choice. But we are aware of no basis for such an
assumption. That is, even if we were (0 agree with the staff that the Board
improperly applied Part 20 in this proceeding, that would not automatically
mean that the staff’s view concerning the EPA standards would prevail. Indeed,
it is possible — but we need not decide — that neither standard applies.

In any event, the staif's arguments — (o the extent we understand them — are
somewhat disingenuous. The staff criticizes the Licensing Board for looking to
a proposed regulation for guidance (proposed 10 C.FR. § 20.303(a)), when the

“T’hhdt-um--mubunﬂy—u.lﬂmﬂu.—ln-.-iy\h-
evidence was not submutied earier, duning the heanng. 10 CFR. §27340aX1). See inre ncte 21
% The arder suthonzing the Licenting Board 10 conduet s \denufed the wsues as those set forh in
he sall’s show couse order. Ses Commusson Orde: of June 28, 1984 (unpublished) See alvo General Pubiic
Vabaer Nuclear Corp. (Three Mule lsland Nuclear Staton, Unit No. 1), ALAB-88], 26 NRC 465, 6 (1987,
nd Porviand Geseral Elacore Co. (Trojan Nuciear Pant), ALAB-S34, 9 NRC 27, 289 a6 (197) (scape of
WMwmmude
mmmwmmm;m.umdmmﬂauu-u-apnrqu
Wfirmance of the Board's fiadings and conclusians in his regard.

n




staff’s entire case was premised on the equally nonbinding EPA radioactivity-
in-soil standards. Further, on appeal the staff itself relies on other proposed
amendments to Part 20 in a final (unsuccessful) attempt to convince us that the
EPA standards should apply here. See NRC Staff Brief at 14,

C. Lastly, we are compe'led to note our view that the public interest has
not been well served in this proceeding. At least seven years elapsed between
the discovery of the contamination in Kress Creek and the issuance of the 1984
show cause order. Contrary to the 1980 advice of its counsel, the NRC staff
predicated the show cause order on a law that could not be enforced in the
circumstances of this case — a fact the staff subsequently conceded at the second
prehearing conference some five years later. See Respondent’s Exhibit No. 15,
Memorandum from Howard K. Shapar to William J. Dircks (March 31, 1980)
at 4-6; supra p. 67. See also Respondent’'s Exhioit No. 16, Memorandum from
Léo B. Higginbotham to Guy H. Cunningham (September 15, 1980). Despite
opportunities afforded by the Licensing Board 1o pursue the matter on more
legally viable ground under 10 CFR. Part 20, the staff chose aot to assert
this even as an alternative theory. Alithough it relied almost exclusively on
EPA standards and documents, the staff presented no EPA witnesses during the
several days cf hearing and failed to exercise adequate care in the development
of the formal record. See supra pp. 69-71.2' The proceeding has also had a
tortuous history on appeal due to confusion surrounding the characterization of
the contaminant material in Kress Creek, and the related issue of whether an
agreement with the Stawe of fllinois transferred jurisdiction over this proceeding,
as asserted by the staff. See ALAB-867, supra note 14, 25 NRC 900. But worst
of all, hot spots of contamination apparently remain, with no immediate prospect
of cleanup. See supra p. 66. Thus, on the one hand, licensee Kerr-McGee has
been subjected to years of regulatory uncertainty and pointless litigation that
consumed substantial public and private resources alike, while, on the other hand,
the contamination problem ‘*hat led to this proceeding still goes unremedied.

The Licensing Board's dismissal in LBP-86-18, 23 NRC 799, of the show
cause order that initiated this proceeding is affirmed.



The NRC Stail Motion to Accept EPA Letter is denied.

It is so ORDERED.

FOR THE APPEAL BOARD
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman

Howard A. Wilber
In the Matter of Docket Nos. 50-443-OL-1
50-444.0L-1
(Onsite Emergency Planning
and Safety Issues)
PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, of al.

(Seabrook Station, Units 1
and 2) February 22, 1988

The Appeal Board denies as untmely an intervenor's motion o reopen the
record and admit a new contention in the onsite emergency planning and safety
phase of this operating license proceeding.

RULES OF PRACTICE: REOPENING OF RECORD

A motion to reopen a record in an operating license proceeding must
meet three established criteria. The motion must either be tmely or raise
an exceptionally grave issue that should be considered even though untimely
presented; it must address a significant safety or environmental issue; and it
must demonstrate that a materially different result would be oo would have
been likely had the newly proffered evidence been considered iniually, 10
CF.R. 2.734(ax1).
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RULES OF PRACTICE: REOPENING OF RECORD

The burden is on the party seeking the reopening of an evidentiary record
10 demonstrate in its moving papers that the criteria for granting such relief are
met. Cleveland Electric llluminatng Co. (Perry Nuclear Power Plant, Units 1
and 2), CL1-86-7, 23 NRC 233 (1986).

RULES OF PRACTICE: SHOW CAUSE PROCEEDING

10 C.F.R. 2.206 authorizes the filing of a petition with the Director of NRC's
Office of Nuclear Reactor Reguiation seeking the institution of a show cause
proceeding for the modification, suspension, or revocation of a license or such
other action as may be proper. Such petitions may be filed at any time and
are the appropriate means for bringing to the Commission's attention a party's
safety concerns that, for one reason or another, cannot be raised in a licensing
proceeding.

APPEARANCES

Dean R. Tousley, Washingon, D.C., for the intervenor New England Coalition
on Nuclear Pollution.

Thomas G. Dignan, Jr., Kathryn A, Selleck, and Deborah S. Steenland,
Boston, Massachusetts, for the applicaits Public Service Company of
New Hampshire, er al.

Gregory Alan Berry and Edwin J. Reis for the Nuclear Regulatory Commis-
sion staff,

MEMORANDUM AND ORDER

On February 2, 1988, intervenor New England Coalition on Nuclear Pollu-
tion (Coalition) filed a motion to reopen the record in the onsile emergency
planning and safety issues phase of this opercting license proceeding involv-
ing the Seabrook nuclear facility. The motion further seeks the admission of a
new contention challenging the environmental qualification of the RGS9 coaxial

7%



cable that was supplied by the vendor Internatonal Telephone and Telegraph
Carporation (ITT) for use in the radiation monitoring system.'

We agree with the applicants and the NRC staff that the Coalition has not
met the first of the three established criteria for the reopening of a record
o0 consider additional evidence. More specificaliy, the Commission's Rules of
Practice require the Coalition to demonstrate, iater alia, that its motion either is
timely or raises an “exceptionally grave” issue that should be considered even
though untimely presented.? It is manifest that the motion is not only extremely
tardy but also falls far short of providing the necessary showing on the safety
significance of the issue the Coalition seeks now to inject into the proceeding.

la At a hearing before the Licensing Board and under the aegis of its
Contention 1.B.2, the Coalition litigated the environmental qualification of a
differ=nt type of coaxial cable furnished by ITT. That cable, identified as RGSS,
is usea for data transmission in the facility's computer systems. No tests were
performed on it o determine whether it was environmentally qualified. Rather,
according w0 information contained in the applicants’ equipment qualification
file (EQF) periainiiig to cerwin ITT cables (which was placed into evidence
by the Coalition on September 30, 1986)," the affirmative conclusion on that
Guestion was reached solely on the basis of tests performed on the RGS9 cable.

The Coalition did not dispute that the RGS9 test results established the
environmental qualification of that cable. It did, however, maintain that those
results could not properly be employed w qualify the untested RGS8 cable as
well. The Licensing Board rejected that argument in its March 25, 1987 parual
initial decision authorizing the issuance of a low-power license for the Seabrook
facility.* On an appeal from that decision, the Coalition renewed its claim.

In ALAB-875, issued on October 1, we considered the matter.* Early in the
discussion, we stressed that the Coalition did “not dispute that the . . . RGS9
coaxial cable (was) properly demonstrated 1o be environmentally qualified” but
was complaining merely that such a demonstration was lacking with regard to
the RGSS cable.® We then went on o find a lack of any apparent basis for the
Licensing Board's conclusion that the environmental qualification of the RGS8
cable was “adequately documented™ in the applicants’ EQF file (i.e., that the

%0, “
wuch e e
Mu.o“ﬂ-“—ﬂmhuh‘m,“ﬁ L T
3 See 10 CF R 270460)1).

Y S0 Tt €72.73. This EQF, identified o Electrical Euipment Qualification Fils No. 1131901, was introduced
o evidance as the Coalinon's Exhibat 4 One of the purposes of EQFs u 10 record the manner in which parucular
r—.w»uwyw

LBP-§7-10, 25 NRC 177, 210-11
26 NRC 251, 700
‘i w0



RGS9 cable test results could serve as the foundauon for such qualification).” As
a consequence, we remanded the issue Lo the Licensing Board with instructions
either 10 point to such a foundation in the existing record or 1o reopen the record
for further exploration of the RGS8 cable issue.*

In an October 16, 1987 memorandum (unpublished), the Licensing Board
set forth what it deemed 0 be the requisite record support for the challenged
finding that the RGS8 cable was environmentally qualified. On our invitation,
the Coalition (as well as the applicants and the NRC staff) submitted written
comments on the substance of the memorandum. In the course of its comments,
the Coaliton attempted o raise the quesuon whether the tests applied to
the RGS9 cable were sufficient even to qualify rhar cable’ We rejected the
attempt. Although deciding in ALAB-882 that the issue of the environmental
qualification of the RGS8 cable had to be remanded once again o the Licensing
Board, we had this 10 say with regard 10 the newly surfaced RG59 question:
“That quesuon was not presented on the Coalition's appeal from the partial
initial decision and we therefore do not consider it."'°

b. The shornt of the matter, therefore, is that for the entire period that its
Contention 1.B.2 was in litigation below, as well as during the course of the
briefing and argument of its appeal from the Licensing Board's action on that
contention, the Coalition accepted (implicitly if not explicitly) the environmental
Qualification of the RG59 cable. i was not until last November — in a document
that was supposed to be confined to the RGS8 cable question that had been
presenied below and renewed on appeal — that the Coalition endeavored (o
shift directions on the acceptability of the RGS9 cable. And another three months
elapsed before the Coalition undertook 10 give effect tw that shift through the
vehicle of the motion 1o reopen the record that is now at hand.

At least some of the delay in presenting the issue might have been excusable
had there been some recent developmen: that brought into question for the first
time the environmental qualification of the RGS9 cable. But, as the Coalition
recognizes, no such justification is available w it. To the contrary, as will be seen
shortly, the Coalition’s proposition that the RGS9 cable is not environmentally
Qualified rests entrely on disclosures in the applicants' EQF — which the
Coalition itself introduced into evidence well over a year ago. Confronung
this fact, the Coaliton tolls us that it did not become aware of the portion
of the EQF asseriedly - vlishing the inadequacy of the RGS9 cable “until
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recently, when we were immersed in the issue of RGS8 qualification.”' Leaving
aside whether the Coalition had an obligation w familiarize itself with the
content of the EQF before putting it into evidence as a Coalition exhibit, it
appears that that intervenor became “immersed” in the RGS8 cable issue no
later than the time of the briefing of its appeal from the partial initial decision,
last spring Consequently, we remain unpersuaded that there is a satisfactory
explanation for the lateness of the hour.

2. As the Commission stressed in its Perry decision two years ago, the
burden is on the party seeking the reopening of an evidentiary record to
demonstrate in its moving papers that the criteria for granting such relief have
been met.? In that case, the reopening motion was timely and the question was
whether it raised a significant safety issue." Here, to repeat, because the motion
is untimely, the Coalition's burden is considerably greater: it must establish
that the issue it would now add o the proceeding is not merely “significant” but
“exceptionally grave.”

But the fact is that the Coalition's moton does not establish the existence of
any safety issue insofar as the RGS59 cable is concerned. All that we are told in
either the motion itself or the supporting affidavit is that (1) the applicants’ EQF
indicates that the insulation resistance requirement for RGS9 cable is 10,000
megohms per 1000 feet; and (2) “[t}he insulation resistance measuremcents of
samples of RGS9 cable during environmental qualification testing fell as low as
300 megohms 1.7 hours into the steam/chemical spray, high humidity exposurc
tests, and remained below the required level for up to 14.5 days.™* While
that may be so, these questions remain: does the dif/erential have any safety
significance and, if so, precisely what is it? On that score, the mouon and
supporung affidavit are singularly unilluminating. More particularly, we are
not favored with the foundation for the Coalition's apparent assumptions that
(1) the 10,000 megohm value was intended to reflect an acceptance criterion
for performance of the RGS9 cable under accident conditions; and (2) that
cable will accordingly be unable to perform its intended function in an accident
environment. Yet the validity of neither of those assumptions is so obvious as
10 be suscepuble of official notice. To the contrary, both have been challenged
in affidavits supplied in connection with the opposition of the applicants and
the staff 1o the reopening motion. The applicants’ affiant avers that the 10,000
megohm value was nothing more Laar a procurement specification having no
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relationship o the performance of the cable under accident conditions.'® He
goes on 1o assert that the RGS9 cable test results reported in the EQF and relied
upon by the Coalition demonstrate that that cable will withstand an accident
environment.'* For their part, the staff's affiants reach essentially the same
conclusion.'?

In these circumstances, the teachings of the Commission in Perry are not
simply apposite but controlling. The motion o reopen in that case rested
upon a recent earthquake in the vicinity of the Perry plant that assertedly
exceeded cenain facility seismic design parameters. Although not challenging
the characterization of the earthquake, the applicants and the staff maintained
that the event lackec safe.y significance. Upon considering the papers before
us, we decided that, hefore pass.ng upon the reopening motion, a brief hearing
should be conducted ™ *he purpose of exploring further the various claims
on the issue of safety significance. The Commission decided otherwise. Based
upon the determination that the movant had not shown affirmatuvely in its
motion papers that the earthquake had safety significance because it exceeded
the facility's seismic design, the Commission vacated our order calling for the
exploratory hearing and denied the motion to reopen. A different ultimate result
could scarcely be reached here given the fact that, despite being obligated to
establish affirmatively the existence of an “exceptionally grave” safety issue, the
Coalition’s moton papers failed 1o demonstrate the presence of an issue of any
safety significance.

' Se¢ Applicanss’ Oppaosition 1 Matian o NECNP 10 Reopen the Recard and Admit Late-Filed Contenson
(Febroary 12, 1988), Afidavat of Richard Bergeron ot 23
®rd e
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The Coalition's motion to reopen the record on the environmental qualifica-
tion of the RGS9 cable is denied."
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker

Secretary (o0 the
Appeal Board

¥ Although we have cancluded that the Coalition has failed 1o demansrute the safety ngnificance of il concerns
about the RGSY cable, aur denial of it motuon w0 reopen the adjudicatary @ withaut prejudice o
the fling of 2 peution with e Durectar of the NRC's Office of Nuclear Regulation pursuant w0 10
CFR 2206 That secton suthorzes the flling of 4 petition seaking the insutution of 1 thow cause proceading for
the modificaban, susperwion, or revocation of 4 Loense or “such other action & may be proper ” Secton 2206
peutions may be flled & any ume and are the sppropriaie means for bangng © the Commusnan's sienton
party's safety concerns hat, for one reason or another, cannat be rused 10 ¢ Loenmng proceeding.
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In the Matter of Docket No. 50-289-CH

GENERAL PUBLIC UTILITIES
NUCLEAR CORPORATION
(Three Mile Island Nuclear

Station, Unit No. 1) February 23, 1088

After certifying a question w0 the Commission in ALAB-881, 26 NRC 465
(1987), the Appeal Board, as presaged in that earlier memorandum, reverses the
Administrudve Law Judge's order in ALJ-87-3, 25 NRC 345 (1987), that con-
tinued in effect a license condition precluding a specified utility employee from
having supervisory responsibilities for the training of nonlicensed personnel.

APPEARANCES
Michael W. Maupin, Richmond, Virginia, for Charles Husted.

Deborah B. Bauser, Washington, D.C., for intervenor General Public Utilities
Nuclear.

Louise Bradford, Harrisburg, Pennsylvania, for intervenor Three Mile Island
Alert.

Janice E. Moore for the Nuclear Regulatory Commission staff.
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DECISION

In ALAB-881, 26 NRC 465 (1987), we were faced with the appeal of Charles
Husted from an Administrative Law Judge's ruling that left intact a license
originally impose/ on General Public Utilities Nuclear (GPUN) that
barred the utility from employing Mr. Husted as supervisor of non-licensed
operator training.' The appeal was supported by GPUN and the NRC staff

by intervenor, Three Mile Island Alert. The history of

proceeding, the trial judge’s findings, and our discussion of the issues are
detailed in ALAB-881 and need not be repeated here. Suffice it 1o note that
we there determined that certain record evidence concerning Mr. Husted's job
performance at GPUN was pivotal W the outcome of the appeal. We further
found, however, that a jurisdictional deficiency in the proceeding precluded us
from considering that evidence. In shor, we concluded that without the evidence

E
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circumstances, we certified o the Commission the question whether it wished
to expand retroactively the subject matter of the proceeding o encompass the
issue of Mr. Husted's job performance.

In a February 19, 1988 memorandum and order, the Commission responded
o our certfied question by directing us W consider the subject evidence.?
Accordingly, as presaged in ALAB-881, we now reverse the Administrative Law
Judge's order in ALJ-87-3 10 the effect that the “condition regarding Charles
Husted imposed in ALAB-772, 19 NRC at 1224, requiring that he have no
supervisory responsibilities insofar as the training of nonlicensed personnel
is concerned, shall not be vacated.™ Further, we wacate the trial judge's
eomlmion&m“[tmumbsuwmloadiﬂmﬁn&nghrepm
o Mr. Husted serving in those licensed capacities in which the Licensee and
the Commonwealth of Pennsylvania stipulated that he should not serve.™

! See ALJ-87-3, 25 NRC 348 (1987),

101881, 27 NRC 41
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It is so ORDERED

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretarv o the
Appeal Board
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Unh 1) February 1, 1988

Licensing Board concludes that fundamental flaws were demonstrated in the
offsiee emergency plar for the Shoreham Nuclear Power Station by the February
13, 1986 Exercise of that plan. Communications flaws were demonstrated
within the Emergency Operations Center in the handling of information on
traffic impediments;, among field workers in that the plan does not permil
such laleral communications (the Chairman dissented from this conclusion);
at the Emergency News Center in the inability to provide timely information
on protective action recommendations and traffic impediments; and in the EBS
messages in that they contained some conflicting and confusing infornaton. A
flaw was demonstrated in that large numbers of Traffic Control Posts were not
umely staffed until well after traffic congestion would have occurred. Training
Program flaws were demonstrated in communications, functions of Traffic
Guides and Bus Drivers, and prompt response of field personnel.



EMERGENCY PLANS: DEFINITION OF FUNDAMENTAL FLAW

A fundamental flaw is a pervasive problem in an emergency plan or its
implementation which, if uncorrected, would substantially arfect the health and
safety of the public. It describes a condition in which there is a lack of reasonable
assurance that the public can be protected in an emergency. The condition
described by a fundamental flaw is substanually the same as that described by
the Federal Emergency Management Agency's definition of a deficiency in an
emergency plan.

EMERGENCY PLANS: BACKUP ROUTE ALERTING

Appendix 3, B, of NUREG-0654 does not require that backup route alerting
be completed within 45 minutes.

APPEARANCES
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Lockhart, Washington, D.C., for Suffolk County, New York.
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Mario M. Cuomo, Governor of the State of New York.

Stephen B. Latham, Twomey, Latham, and Shea, Riverhead, New York, for
the Town of Southampton.

GGeorge E. Johnson, Oreste R. Pirfo, and Charles A. Barth, Bethesaa,
Maryland, for the Nuclear Regulatory Commission Staff.

William R. Cumming, Washington, D.C., for the Federal Emergency Manage-
ment Agency.
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INITIAL DECISION
(Emergency Plan Exercise)

L INTRODUCTION

A. Procedural History

This Decision addresses the question whether the February 13, 1986 Excrcise
of the offsite emergency plan for the Shoreham Nuclear Power Station revealed
any fundamental flaws in that Plan. Earlier, we issued a Partial Initial Decision,
LBP-87-32, 26 NRC 479 (1987), in which we concluded that the February 13
Exercise did not comply with the requirements of 10 C.F.R. Part 50, Appendix
E, §IV.F.1.' The history of this proceeding is recited in that decision and need
not be repeated here.

In this Decision, we determine the extent to which the Exercise demonstrated
fun.amental flaws. As a preliminary matter, we decide the question of the stand-
ard 10 be employed in making this determination. We also address Intervenors’

' This Decision decided Contentions EX-15 ad EX-16 Because Imervenan e e pomuon Lt & decumon
was Dk necessary. i also sddressed but did nat dence Comtention EX-21



legal arguments concerning whether the results of the Exercise may be used to
support licensing of the plant for commercial operations

The parties 0 this proceeding are the Applicant, Long Islan. Lighting
Company (LILCO); the Intervenors, Suffolk County, New York State, and the
Town of Southampton (the last did not participate in the hearing); and the
NRC Swaff. We noted in LBP-87-32 that this proceeding marks the first time
that a power reacior operating license applicant has, because of state anc local
opposition, taken on the respensibility for offsite emergency planning. LILCO
has established a separate organization to carry out these functions which is
known as the Local Emergency Response Organization (LERO). LERO is staffed
by LILCO employees and contractors

[n this Inibal Decision, we conclude that this record® reveals certain fun
damental flaws which, while they remain uncorrected, bar the issuance of a
full-power, full-term operating license for the Shoreham Nuclear Power Sta
uon. Although we found flaws related to the prompt dispatch of Traffic Guides
and training, the great bulk of these flaws relate 1o communications. Breakdowns
in commumcations occurred within LERO as well as between LERO/LILCO on
the one hand and the public and media on the other. Errors occurred not only
with respect o procedures, but also with respect 0 the substance of the in
formation transmitted. Confusing and conflicting information was furnished to
the public, and erroneous information to the media. It is clear that much needs
o be accomplished if these problems are o be overcome

All of the proposed findings of fact and conclusions of law submited by
the parties have been considered in formulating this Decision. Those not
incorporated directly or inferentially in this Decision are rejected as unsupported
In fact or law or as unnecessary o the rendering of this Decision

While FEMA did not render an overall finding regarding the February 13
I9%6 Exercise, we must nevertheless accord presumpiive validity 1o FEMA's
factual findings contained in its Post-Exercise Assessment and testimons This
presumpuon is rebuttable and disappears in the face of a challenge. See 10
CFR. §5047(aX2); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-698, 16 NRC 1290, 1298 (1982), @/ s LBP-81-59
14 NRC 1211, 1460-66 (1981); Carolina Power & Lighi ( Shearon Harris
Nuclear Power Plant), LBP-86-11, 23 NRC 294, 365 (1986). In this connection
we wish 0 comment on the testimony presented by the FEMA witnesses
Thomas E. Baldwin, Joseph H. Keller. and Roger Kowieski. We found these
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witnesses 0 be highly competent in the field of emergency preparedness. They
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had extensive knowledge of the plan ard the exercise resulls, and their lesumony
was forthright and impartial. We found their lestimony to be most valuable in
the preparation of this Decision.

B. Intervenors’' Legal Argument Based on the Absence of a FEMA
Findiug

In Contention EX-19, Intervenors make two arguments: first, that under
NRC's regulations, it is necessary for NRC to base its finding as o reasonable
assurance on FEMA's finding, so that the absence of a FEMA finding precludes
an NRC finding; and second, that had it not been for FEMA's advance
determination that it could not issue a finding in light of the absence of state and
local government participation in the Exercise, it would have issued a negative
finding. Intervenors’ Proposed Findings at 18-29.

In its September 11, 1987 brief on this contention, Staff urges that Inter-
venors' first argument coincides with the Board's view of the issue raised as
expressed in the October 3, 1986 Prehearing Conference Order. Staff goes on
to argue that Intervenors' position should be rejected. We agree with Staff that
Contention EX-19 was admitied to consider whether FEMA's inability © make
a favorable finding would preclude a finding by NRC. Because we have found
fundamental flaws in the Plan which preclude a positive reasonable assurance
finding so long as they exist, Intervenors' first argument is moot insofar as this
Initial Decision is concerned. Consequently we do not decide it. We note that
Intervenors' second argument is essentally correct. FEMA's witnesses tesufied
that were a finding 1 be made, it would be negative. Tr. 8645-46, 8650-52. How-
ever, our finding that fundamental flaws exist also moots that argument.

C. Definition of “Fundamental Flaw"

In CLI-86-11, 23 NRC 577 (1986), the Commission directed that this phase
of the Shoreham litigation be confined o contentions that satisfy the require-
ments of 10 CFR. §2.714 and which, if substantiated, would demonstrate a
fundamental flaw in LILCO's emergency plan. The Commission based its di-
rection on the proposition that

[uinder [its] regulations and practice, Staff review of exercise resulls is consistent with
the precdictive nature of amergency planning, and i resincied 10 determining | the exeraise
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Third, the alleged problem must not be readily correctable by means of sddiuonal training,
the purchase of new equipment, or some other relisble mnd venfisble method. Rather it
is » problem that is suscepible of correction only through substantial, potentially far-
reaching revision of the writien emergency plan. Even 30, there is no obvicus reason why &
fundamental Aaw should be thought of as being imemediable; a3 with any ather shortcoming,
whether it has been corrected mrns oo the facts of the remedial acuon taken

Id a 89,

In the last element of its test, LILCO appears 10 make a distinction between
ordinary fundamental flaws and bad fundamental flaws. This distinction is
based on LILCO's perception that a FEMA deficiency describes “a present
condition that is ‘not adequate’ to provide reasonable zssurance, but that does
not necessarily require a far-reaching change 10 a plan 10 remedy,” while a
fundamental flaw precludes a finding of reasonable assurance and thus requires
basic plan changes. /d. at 10.

While there is indeed a difference between the NRC definition of a funda-
mental flaw and the FEMA definition of a deficiency, we believe that LILCO
misperceives that difference. The former definition speaks of a condition that
“preciudes” a finding of reasonable assurance, while the latter speaks of a con-
dition that “would cause” a finding that there is not reasonable assurance. Thus,
while the NRC definition contemiplates a situation in which a finding cannot
be made, the FEMA definition contemplates a situation that requires a negative
finding. Consequently, it appears that the situadon described by a FEMA de-
ficiency is more serious than that described by an NRC fundamental flaw. We
see no basis for LILCO's position.

Be that as it may, we can find no basis on which 1 draw any meaningful
distinction dbetween a fundamenial flaw and a deficiency. Both definitions
describe conditions in which there is a lack of reasonsble assurance that the
public can be protacted. That is a situation that the Commission is chartered
0 prevent. A hearing that is designed w0 discover any such conditions is
fully consistent with the predictive natwure of emergency planning. It is of no
consequence whetier the condition is correctable only through substantial and
far-reaching changes 1w the plan. These considerations only affect the amount
of effort required w eliminate the condition,

We agree with the first element of LILCO's wst Indeed, it does little more
than restate the definition of a fundamental flaw found in CLI-86-11, supra. We
also agree with the second element Lo the extent that it stands for the proposition
that the failure demonstrated by the exercise must be pervasive as opposed o
4 minor or ad hoc problem. In this connection, we find Staff's discussion at
pages S o 7 of its proposed findings instructive. There, Swaff points out that
the demonstration in an exercise of a pervasive failure to carry out a portion of
the emergency plan might preclude a finding of reasonable assurance, whereas
an isolated failure would not. This view appears 10 coincide with FEMA's
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definition of a deficiency in that the latter speaks of “demonstrated and observed
inadequacies™ that would cause a negative finding. Thus, while it might be
argued that an isolated failure of communications in an exercise demonstrates a
failure w0 comply with the planning standard set out in 10 CF.R. § 50.47(b)(6),
it would not give rise to the finding of a fundamental flaw. But where, as we
have found here, that failure is not isolated but pervades LERO's performance
in the Exercise, a fundamental flaw is demonstrated.

II. THE CONTENTIONS

A. Public Notification

Contention EX-34 alleges that the Exercise revealed a fundamental flaw in
e LILCO Plan in that LERO was incapable of providing prompt notification to
the public in the event of siren failure, as required by 10 CFR. § 50.47(b)($), 10
C.F.R. Pant 50, Appendix E, {IV.D, and NUREG-0654, {IL.E and Appendix 3
thereto. Intervenors maintain that these provisions require that a backup system
be in place which is capable of notifying the residents of a failed siren area
within 45 minutes,

Under the LILCO Plan, Route Alent Drivers are relied upon 1o notify the
hearing impaired and 1o provide backup w0 the LILCO siren system. OPIP 3.3.4;
LILCO EX-34 Tesumony, ff. Tr. 1327, at 6, Tr. 136162 (Daverio). Upon
learning of any siren malfunction from among any one or more of LILCO's
cighty-nine fixed sirens, these Route Alent Drivers are dispaiched 0 drive
through the areas surrounding the failed sirens broadcasting a message (o the
public through loudspeakers. See Plan at 3.34; OPIP 3.3.4; Suffolk EX-34
Tesumony, ff. Tr. 1495, at §.

During the Exercise, FEMA observed LERO's response to message indicating
a failed siren in each of the three Staging Arcas. The results were as follows:*

Staging Area Time (Minutes)
Port Jefferson 908
Patchogue 70
Riverhead 78
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FEMA concluded that these times were excessive and assigned an ARF1.” FEMA
Exh. § at 14142,

LILCO moved o strike Suffolk's testimony on this contention on the ground
that the testimony was barred by res judicaia' LILCO based its position on
the proposition that the question whether backup notification was required Lo
be completed in 45 minutes had been decided in this proceeding in LBP-
85-12, the Partial Initial Decision on Emergency Planning (PID). Specifically,
LILCO relied on language in the PID, 2! NRC & 758-59, that looked with
favor on the conclusion reached in Kansas Gas & Eleciric Co. (Wolf Creek
Generating Station, Unit 1), LBP-84-26, 20 NRC 53, 67 (1984), that there was
no requirement for backup noufication procedures. The PID concluded that if
there was no requirement, then there could be no ime imit. We denied LILCO's
motion because the contention that had been decided in the PID asserted that
backup notification must be accomplished in 15 minutes. The holding of the PID
was that NUREG-0654 coniained no such requirement. The statement relied on
by LILCO is dicta. See Tr. 1002, 478-500.

Now we must decide whether Intervenors are correct that there is a require-
ment that backup notification take place within 45 minutes. Intervenors take the
position that LILCO was required to demonstrate that its route-alertng personnel
had the capability of providing notification, within 45 minutes aft r the simu-
lated failure of LILCO's siren system, to any segments of the EPZ population
that would not have been initially notified of an emergency at Shoreham. See
NUREG-0654, {1L.E and Appendix 3 therewo. They state that the language of
NUREG-0654 is clear and unambiguous: it requires that, within 45 minutes
of initial siren noufication, any segments of the EPZ population who may not
have received notification must be aleried (o the emergency. See NUREG-0654,
Appendix 3, §B.2.c; see also Tr. 1505 (Michel).

The provision of NUREG-0654 in yuestion states:

B Cruera for Acceplance

I, Within the plune exposure EFZ, the system shall provide an alerting signal and
noufication by camumercial brosdcast (€.8., EBS) plus special srystems such as
NOAA ndio. A system which expects the reapient © twrn on & redio receiver
without bemng alened by an acoustic slerung nignal or some other manner 1 not
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The mnuwnum sccepiable design objectives for coverage by the rysiem are

0) Capability for providing bath an slert signal and an informational or s
uonal message 0 the populastion on an ares wide basis thraughout the 10 mile
EPZ, within 15 minutes

The mitial noufication rystem will assure direct coverage of essentially 100%
of the populstion within S miles of the sue

Speaal arrangements will be made W assure |00% coverage within 45 munutes
of the populaticon who may not have received the mital notification withun
the entire plume erposure EF7Z.

The lack of & specific design obgective for a speciied percent of the popul ation

L

between 5 and 10 miles which must receive the promp signal withun 15 musutes

it 10 allow feublity in systemn design Designers should do scoping studies at
different percent coversges o allow determunation of whether an effective ncrease
in capadility per unit of cost can be achieved while still meeting the objective of
item 2.4 sbove

Intervenors maintain that, up until the time of the Shoreham Exercise, it had
been FEMA R.gion I1's position that, based upon the above language, backup
route alerting was required w be performed within 45 minutes. Tr. 8005
06, 8713 (Kowieski). Because none of the Route Alert Drivers observed by
FEMA completed his rouie-alerting task within the 45-minute period, FEMA
found that Objective Field 5 was only partally met, and initially identified the
performance observed as an ARCA' See FEMA Exh. | at 57, 64, and 74
Tr. 8000 (Baldwin), See also Suffolk EX-34 Testimony, ff. Tr. 1495, at 7
Intervenors maintain that, subsequent o the Exercise, FEMA Region Il was
instructed by FEMA's Washington Headquarters that the failure of LILCO's
Route Alert Drivers 10 complete their assigned routes within 45 minutes could
not be identified as an ARCA; rather, only an ARF1 was permitted. See Suffolk
Exh. 104; FEMA Exh. 5 at 142-43; Suffolk EX-34 Testimony, ff. Tr, 1495, at
7, LILCO EX-34 Testumony, fT. Tr. 1327, at 8-9. Intervenors believe that this
“instruction” was made specifically with respect 0 FEMA's evaluation of the
Shoreham Exercise and despite the fact that in other exercises in New York State
backup route alerting in excess of 45 minutes had been identitied as a serious
problem. They cite Suffolk Exh. 105 at S; Suffolk Exh. 65 at 62-63, 67 (ba kup
route alerting for Indian Point should be completed within 45 minutes of initial
siren notification). They also cite Tr. 1520-21 (Roberts); Tr. 8010 (Kowieski)
Tr. 8013, 8604-05 (Keller); Suffolk EX-34 Testimony, fT. Tr. 1495, at 7-8. They
maintain that, but for the “instruction™ from Headguarters, Region I1 would
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not have taken a contrary positon in the final Post-Exercise Assessment, ciung
Tr. 8019 (Kowieski).
Staff wakes the position that

No preclusion of & reasonable assurance finding could be based on the amount of Lume taken
during an exercise 0 complete backup route alening. See FEMA Exh | at & FEMA Exh §
o 142.43; Tr. 8004.05 (Baldwin, Kowieski). Such backup alerung, while required 10 be in
place, is essentially discretionary a4 10 the time in which | need be completed. See o A
fundamental flaw in the plan, therefore, cannat be based on excessive route alen dnver time.

Swaff Proposed Findings at 87,

LILCO argues that licensing boards have consisiently held that NRC regula-
tions and guidelines do not require any backup notfication system. It relies on
the PID, 21 NRC at 759 (“If no such [backup)] procedures are needed, a fortiori,
no standard time limit need be met™), and Wolf Creek, supra. It urges that,
because NRC regulations and NUREG guidelines do not require any backup o
the prompt notification system,'® the !S-minute and 45-minute ume limits for
public notification, set out in 10 C.FR. § 50.47, 10 CFR. Pan S0, Appendix E,
and NUREG-0654/FEMA REP- 1, do not apply to the discretionary backup route
alerting provided under the LILCO Plan. It cites: LILCO EX-34 Tesumony,
ff. Tr. 1327, at 4-6; Tr. 8004-08, 8008 (Kowieski); Tr. 8004 (Baldwin). It urges
that the FEMA “instruction™ 10 Region i, and the subsequent guidance embod-
ied in FEMA Guidance Memorandum AN-1 (GM AN-1), are fully consistent

We do not agree with Intervenors that NUREG-0654 requires that backup
alerting be accomplished within 45 minutes. Rather, we believe a more reason-
able interpretation 1 be that initial notification of residents in cenain hard-w-
reach areas of the EPZ which are more than S miles from the plant must be
accomplished within 45 minutes. This is the posiuon adopted in GM AN-1.
Requiring the same speed for backup route alerting would not make reguly-
tory sense. Under the interpretation urged by Intervenors, a licensee would be
required 0 provide a discretionary backup nouficauon system that essentially
meets the criteria of the mandatory pnmary system that has failed. Tr. 1413-14
(Daveno).

GM AN-1 “elaborate(s] upon the accepted FEMA interpretacon and appli-
cation of alert and notification system design objecuves”™ in NUREG-0654 and
discusses backup route alerung. FEMA Exh. 4, Auach. 1-1, -5, It 15 consistent
with this interpretanion. It states that there is “no hard and fast ume requirement
for completing the hackup route alerting process.” /d at 1.5,
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We find that there is no requirement that backup r
wilthin 45 minutes; consequently we decide Contention

B. Ewvacuation of the EPZ
Remowal of Roadway Impediments

Contention EX-41 alleges that the Exercise reveale undamental flaw
the LILCO Plan in that LERO failed 10 demonstrate an ability 1o remove impedi
ments, in the form of ralhic accidents, from | 18 aller eva

Ualior

had begun. [t alleges, further, that the
players were incapable of respondir
contention also alleges that the
not eliminate the problems revealed
that FEMA introduced an insufficient number
Exercise
In order o understand these allegations, it is necessary t0 have an appreciatior

f the scheme of operations laid out he Plan. Under the Plan, the Evacuauor
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The LILCO Plan relies on so-called “Road Crews™ 0 remove accidents and
stalled vehicles from evacuation routes, furnish fuel 1o vehicles that have run
out, and, in one instance, O convert a section of roadway o one-way flow." The
Road Logisucs Coordinator is responsible for coordinaung the field acuvities
of Road Crews by receiving information from and issuing directions w0 Road
Crews. The Road Logistics Coordinator delermines which Road Crew posts
W activate based upon which EPZ have been ordered to evacuate, and
determines the Road Crews (0 be deployed. The Road Logistics Coordinator
reports © the Traffic Conwrol Coordinator and is required o keep the latter
apprised of conditions through status reports. Sez OPIP 2.1.1, 36.3,

The Evacuation Route Coordinator also reports o the Traflic Control Coordi-
nator. The Evacuation Route Coordinator, also stationed at the EOC, is respon-
sible for coordinating the field acuviues of the Evacuation Route Spotiers. The
latter ravel the evacuation routes, make periodic reports of their condition, and
make immediate reports of any problems. The Evacuation Route Coordinator is
required to relay information on evacuation traffic low problems w0 the Road
Logwstics Coordinator and the Traffic Control Point Coordinator, as well as keep
the Traffic Control Coordinator apprised of such problems through status re-
ports. In wrn, the Traffic Control Coordinator 15 10 report such problems W the
Evacuauon Coordinator. The Fvacuation Route Coordinator is also responsibie
for keeping the Transportation Support Coordinator, who is responsible for bus
operatons, advised of problems. See FEMA Exh. | at 36; OPIP 2.1.1, 36.3,
Auach. 3, §3.

l.a. Road Crew Performance

Subcontention EX41A comectly alleges that during the Exercise, and ac-
cording 0 the LILCO PMan, Road Crews were not notified ¢/ the emergency or
required (o report unu! after the Site Area Emergency had been declared. See
OPIP 3.32, 3.3.3, 3.6.3. It alleges that although the Site Area Emergency was
declared at 8:19. most Road Crews did not armive al the stag'ng areas until afier
10:00 am., and goes on W allege specific numbers of Road Crew members
responding at specific imes. It alleges that, when the evacuation was ordered,
only about 65% of LERO's Road Crews had been mobilized, in spite of the fact
that the Exercise had been preannounced. Finally, Subcontention EX41A al-
leges that pursuant 0 LILCO's Plan, Road Crews were not dispaiched from the
Staging Area unul after the evacuation had been ordered and dispalch was not
completed at Riverhead untl about 11:00, was not compleied at Port Jefferson

U Ahaugh ¢ wes not rused Grmcly by the comenuan, lnarvenon wsenany ached on e s functian,
Jrverung ¢ roadwey © coe-wey fow Tha wsumany @ coversd 0 commecuor e Comenuon EX 40F whuch
demls wih the v affic comtml scuvine of Taffe Owden



until about 12:40, and was not completed at Patchogue until about 11:28. Thus,
LERO personnel essenuial to the implementation of the evacuation according to
the LILCO Plan were not fully mobilized until after the evacualion. was under
way.

The LILCO Plan provides for the dispatch f a maximum of twelve Road
Crews assigned (0 remove roadway obstructions, to be stationed at different
locations twoughout the EPZ. Duning the February 13 Exercise all twelve Road
Crews were dispaiched. Revision 6 of the Plan (in effect on February 13, 1986)
provided that the Traffic Control Coordinator was initially 0 instruct the Road
Logistics Coordinator 10 implement Road Crew operation. After an order w
evacuate, the Road Logistics Coordinator was W0 determine, in light of the
evacustion recommendation, which Road Crew posts should be staffed and
then notify the Lead Traffic Guides in the three staging areas of the staffing
decision. The Lead Traffic Guides then were w brief and dispatch the appropriate
Road Crews. Upon arriving at their vehicles, Road Crews were required to check
in on their radios with the Evacuaton Support Communicator at the EOC and
then ©w maintain periodic contact with the Communicator following their armval
at their posts. LILCO Tesumony of Messrs. Lieberman, Weismantle, and Wilm
on Contention EX<41 (LILCO EX41 Tesumony), f. Tr. 272, at 5-6; see OPIP
3163,

Pursuant 0 the Plan, LERO Road Crew members were notified of the Site
Area Emergency at the plant shortly after it was declared at approximately
8:19 More than 40 minutes later, &t 9:00, only one Road Crew member
had reporied w0 the Riverhead Staging Area and none had reporied w0 Pon
Jefferson or Paichogue. Under the LILCO Plan, Riverhead s supposed w0 have
ten Road Crew members, and Port Jefferson and Paichogue are supposed (0 have
fourteen each. Direct Testimony of Assistant Chief Inspector Richard C. Robents,
Inspecior Richard Dormer, Inspector Philip McGuire, and Deputy Inspector
Edwin J. Michel on Behalf of Suffolk County Regarding Contention EX 41
~— Mobilizaton and Dispach of Road Crews and Removal of Impediments
from the Roadways During the February 13, 1986 Shoreham Exercise (Suffolk
EX<1 Tesumony), ff. Tr. 1134, at 19. By 9:40, an hour and 20 minutes after
notification 1o report, only five had reported 10 Riverhead, none had reported
Port Jefferson, and only four had reporied 1w Patchogue. Thus, when a General
Emergency was declared at 9:39, less than 25% of the Road Crew personnel
needed o0 implement LILCO's Plan had been mobilized. /d. &t 20; LILCO EX 41
Tesumony at 22. By 10:20, approximately 2 hours after a Site Area Emergency
was declared, there were thireen Road Crew members at Riverhead, nine at
Port Jefferson, and thirteen at Paichogue.'* /d Suffolk's witnesses believe that
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in a real emergency, mobilization times would be even longer, because LERO
personne] knew in advance that the Exercise would be camed out on February
13 and therefore should have been prepared in advance 10 report for emergency
duty the day of the Exercise. Suffolk EX-41 Testimony at 21,

LILCO's withesses argue that it is necessary for only some Road Crews, not
all Road Crews, 10 be dispatched shortly after the order W evacuate because
they predict that there will be only four minor accidents during the evacuation,
LILCO EX 41 Tesumony at 23, LILCO's witnesses Weismantle and Lieberman,
however, acknowledged that there was a possibility that early in the evacuation,
before the buildup of heavy and slow traffic, severe accidents might occur
because evacuating vehicles could travel at high speeds. Tr. 982. At 10:24,
when the order 10 evaiuale was given, there were nine two-man Road Crews
ready W be dispaiched into the EPZ. Four Road Crews left the staging area
for field locations at 11:00; four more left at 11:28; and two more left at
11:58. LILCO EX41 Testimony at 23. During the time from 10:24 until the
Road Crews were finally dispatched, presumably they were oblaining equipment
and being bniefed. After arriving at the staging area, Road Crew personnel had
0 obtain emergency kits, obtain and put on dosimetry equipment, complete
the Emergency Worker Dose Form, atend a briefing given by the Lead Traffic
Guide, receive instructions from the Lead Traffic Guide regarding deployment
locations, be assigned LILCO vehicles as those vehicles amived, be instructed
a8 1o field procedures by the Lead Traffic Guide, and when instructed by the
Lead Traffic Guide, depan for designated field locauons. Road Crew personnel
assigned 10 specialized funcuons, such as dispensing fuel or one-way traffic
responsibilives, had other preparation responsibiliues as well. Suffolk EX-41
Testimony at 22.

Suffolk's witnesses westified that unless LERO's Road Crews are in place
al the outset of the evacuauon, roadway impediments that occur at the outset
would likely result in significant delays or even complete blockage of evacuaton
traffic. They believe that once an impediment is o place for any period of
ume, evacuees would take “self-help” measures in an endeavor W get around
the impediment, such as driving on the road shoulder or using other traffic
lanes. Consequently it would be difficult and perhaps even impossible for Road
Crews 10 get 10 the scene. Moreover, if Road Crews succeeded in reaching the
scene of an impediment that has been in place for some ume, traffic patterns
around the impediment would already have been set by the actuons of evacuees
before the Road Crews armved; the heavy wraffic could make the maneuvering
required o remove the impediment impossible. /d a 27-28.

FEMA swated in its direct esumony that no problems were identified by
FEMA regarding the ability of LERO w0 mobilize staff and dispatch Road Crews
from the staging areas. FEMA Exh. § at 16, The NRC Saff, in its proposed
findings, likewise stated that it found no basis upon which 10 agree with the
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Intervenors’ allegation that the mobilization of Road Crews was untimely, thus
demonstrating a fundamental flaw in the LILCO Plan. Staff Proposed Finding
158 at 57. Staff agrees with LIL.CO that not every Road Crew is need:d at
the moment an evacuation order is issued. Staff Proposed Finding 157. Since
some were promptly dispatched, Staff believes that these crews could handle
the expected frequency of early accidents with the later-ready crews responding
to those occurring later in time. /d.

Dispatch of the Road Crews o their field locations did not begin until
36 minutes after the evacuation order was issued. We believe that this initial
dispatch should have been accomplished more quickly, particularly in light of the
testimony that, in the early stages of an evacuation, any accidents that occurred
might be severe. Tr. 982. However, we do not find that it was so untimely
as to demonstrate a fundamental flaw. Moreover, we agree with LILCO and
Staff that the four crews dispatched initially could handle any early accidents
and other problems, leaving the following crews free to respond to subsequent
problems. Consequently, we find for LILCO on Contention EX-41A.

1.b. Response to Roadway Impediments

Subconiention EX-41B focuses principally on the response at the Emergency
Operations Center (EOC) to two roadway impediments injected into the Exercise
by means of so-called “free-play” messages.'”” The first of these informed the
players at the EOC of an evacuation route blocked by an accident involving a
gravel truck, and the second informed them of a second evacuation route blocked
by an accident involving a fuel truck. The contention alleges that, although
FEMA's free-play messages were given (0 the Evacuation Route Coordinator
at about 10:40 for the gravel truck impediment and at about 11:00 for the fuel
truck impediment, the LERO Evacuation Coordinator was not informed of either
impediment until told by a FEMA Controller at about 12:13, As late as 12:40
the Transportation Support Coordinator had not been informed that the gravel
truck was potentially blocking a bus evacuation route, and as of 13:48 the Road
Logistics Coordinator had not been informed that there might be a need for
equipment at the fuel truck site.

In addition, Contention EX-41B alleges that the Evacuation Route Coordi-
nator failed to provide the Evacuation Support Communicator for Route Spot-
ter/Road Crews with all essential information about the impediments, including
the fact that the gravel truck impediment involved three cars as well as the
truck, that the fuel truck accident presented a fire hazard because the truck was
leaking fuel, and that the overturned fuel truck was blocking both shoulders of

”"Fm-phf‘mau;.mm;ct)mmmprnbl-uuwunﬁx-uumumnakmmuv\n«byth.
Exercuse playen. Thus they provide ~salism w0 the Exercue Tr §197.98, 8459 (Koweski)
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RS the road. The contention alleges that as a result of the foregoing delays and
oversights, the Road Crew dispatched (o (he fuel truck did not arrive at the

B B T scene untii approximately 14:10, over 3 hours afier FEMA informed LERO of
s R the impediment, and only one tow truck was dispatched to move the f ur vehi-
LRI g ot | cles involved in the gravel truck impediment. We deal with these two problems

P e individually.

S ol GRAVEL TRUCK IMPEDIMENT
: oL The chronology of events associated with the gravel truck impediment is as
follows:

10:40 hours The following written free-play message was handed by
FEMA 0 the Evacuation Route Coordinator:

2 A loaded gravel truck with a broken driveshaft, which is up-
right, but turned sideway: in the road is blocking the north
and south-bound lanes and both shoulders of Yaphank-
Middle Island Road, approximately fifty (50) yards north of
the caution: light at the “Y™ intersection of Yaphank-Middle
Island Road (in the vicinity of TCP #124). This is a mul-
tiple vehicle accident also involving three passenger cars
that are blocking both the north and southbound shoulders
of the road. There are no injuries to any individuals.

The LERO responder o the site of this impediment should
locate the FEMA evaluator who will be wearing a red
armband.

10:45 hours The Evacuation Route Coordinator sent the following writ-
ten message to the EOC Communicator:

Have Route Spotter 1004 verify a gravel truck is blocking
the north and south bound lanes of Yaphank-Middle Island
Road, approximately S0 yards north of the caution at the
“Y" intersection of Yaphank-Middle Island Road, Main
Street and Mill Road. '

10:56 hours EOC Communicator reported that Route Spotter had not
found FEMA evaluator a: gravel truck site.

11:04 hours FEMA Controller at EOC gave EOC Communicator a note
describing precise location of FEMA evaluator.
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Route Spotter #1004 met FEMA evaluator at gravel truck
site.

11:50 hours Route Spotter reported to EOC that gravel truck was east
of the “Y" intersection.

12:00 hours Road Crew departs to recpond to gravel truck impediment.

12:13 hours Evacuation Coordinator informed of impediments by
FEMA Controller.

12:20 hours Traffic Control Point Coordinator, after consulting with
Evacuation Coordinator, advised Paitchogue Staging Area
to reroute traffic around gravel truck impediment.

12:40 hours Road Crew reported they were unable to find FEMA eval-
uator and were returning to field location.

12:45 hours After being dispatched again, Road Crew found FEMA
evaluator on Main Street.

13:30 hours Road Crew reported that gravel truck had been cleared from
roadway and traffic flow past site had resumed.

13:45 hours EBS message advising pubiic about gravel truck impedi-
ment was approved by Director of Local Response.

(Citations to the record for the foregoing times and events are given in the text
below.)

The free-play message about the gravel truck impediment was introduced at
the LERO EOC by the FEMA Exercise Controller, who gave it to the LERO
Evacuation Route Coordinator. Suffolk EX-41 Testimony at 33; FEMA Exh. |
at 30. According w LILCO's Plan, the Evacuation Route Coordinator should
have immediately transmitted the message to the Road Logistics Coordinator
and the Traffic Conuol Point Coordinator as well as to his supervisor, the
Traffic Control Coordinator. See OPIP 2.1.1, He failed to do so, however,
choosing instead to try to verify the reported impediments before informing his
LERO associates. LILCO EX-41 Testimony at 19-20; Suffolk EX-41 Testimony
at 34; Tr. 966-67. Nor was the Evacuation Coordinator informed about the
impediments as requirsd by the LILCO Plan, until advised by a FEMA Controller
after about 12:13, FEMA Exh. 1 at 36; see OPIP 3.6.3. The late nutification
of the Evacuation Coordinator resulted in delays in LERO’s response to the
impediments. FEMA Exh. 1 at 36. Moreover, Contention EX41B is correct
in asserting that the Transportauon Support Coordinator had not, as of 12:40,
been informed that an evacuation bus rcute was blocked by the gravel truck
impediment. /d.
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The LERO message form sent by the Evacuation Route Coordinator to the
e Evacuation Support Communicator for Route Spotters/Road Crews at 10:45,
0 R ey reportng the gravel truck impediment, failed to include the information that
JET eI, oY X the gravel truck impediment included three cars as well as the truck. Nor did
G S M the message include the instruction that the LERO responder should locate the
OF L Ty A FEMA evaluator at the impediment site. Suffolk EX-41 Testimony at 37-38. The
> message merely stated as follows:

‘ Have Route Spotter 1004 verify a gravel truck is blocking the north and south bound lanes
of Yaphank-Middle Island Road, spproximately SO yards north of the caution [light] at the
“Y™ intersection of Yaphank-Middle [sland Road, Main Street and Mill Road.

LILCO EX-41 Testimony at 8. Subsequenty the EOC Communicator reported
back that the Route Spotter had found no one at the gravel truck location and
- therefore had returned to his route at 10:56. Because of this report that the Route
: Spotter failed to find the FEMA evaluator at the gravel truck site, the FEMA
Controller in the EOC gave the EOC Communicator a note at 11:04 indicating
that the FEMA evaluator was located 50 yards east of Yaphank-Middle Island
Road at Everett Drive and Main Street. /d. at 9. Route Spotter #1004 was again
dispaiched o meet the FEMA evaluator, which he succeeded in doing about

11:40. rFEMA Exh. 1 at 36.
A Road Crew was dispatched and departed from its field post at 12:00 0
respond (o the gravel truck impediment. LILCO EX-41 Testimony at 9. The Road
Ciew was not informed that the impediment was a multiple-vehicle accident,
however, and only one tow wuck was dispaiched. FEMA concluded that this
equipment would have been inadequate for removal of the loaded gravel truck
plus three automobiles; in addition, no scraper truck was dispatched w0 remove
spilled gravel, nor was a determination made as w whether any gravel had been
spilled. FEMA Exh. 1 at 37, 65. Suffolk's witnesses agree with FEMA that the
equipment dispatched to clear the gravel truck impediment was inadequate 10 Low
anything larger than passenger vehicles and small commercial vehicles. Suffolk

EX-41 Tesumony at 38,

After the FEMA Controller brought the gravel truck impediment to his
attention at 12:13, the Evacuation Coordinator consulied with several of his
& subordinates and was told by them that the accident was reported 10 be east of the
“Y™ intersection. He concluded that it would not affect evacuation flow because
it was on a route that carried litle or no evacuatica traffic. When he advised
the FEMA Controllers of this decision they informed him that the impediment
was north of the intersection. The Evacuation Coordinator then consulted with
the Traffic Control Point Coordinator, who dispaiched a message at 12:20 to
the Patchogue Staging Area advising that southbound traffic on Middle Island
Road must be rerouted westbound on Bartlett Road. LILCO EX-41 Testimony
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‘ '«- - R Lo 4 at 10. Thus LERO did not act to route traffic around the gravel truck impediment
A ARl A BT R TR AR until well over an hour after the free-play message was injected by FEMA, and
B B Y )’ ARl : ":._‘,f then only after prompting by FEMA. FEMA Exh. 1 at 65.
AR g e s e Da s
B TR, e TR T 0 FUEL TRUCK IMPEDIMENT
P ANAN AL o D I T e N
% BT e D A ; 1% ey The chronology of events associated with the fuel truck impediment is as
‘. ? _‘r-__..:' . : e i ‘. .,‘.“’ follows:
B A T L e T 11:04 hours The following free-play message was handed by FEMA to
; : TR LERO's Evacuation Route Coordinator:
ST e Wy On Route 25A, approximately 75 yards east of the inte:-
S F L v B N section with Miller Place-Yaphank Road, (in the vicinity of
: 7 BT o traffic control post #41), a fuel tank-truck has jackknifed
%% . 5 S g ) and turned over on its side blocking both eastbound and
AT b Y 3 . S westbound traffic lanes, as well as both shoulders of the
W ar R, 8 i, road. In the course of the accident, the fuel tank was rup-
L e d I tured and leaking fuel. There is a possibility that the fuel

-, . could ignite causing a fire. There is no fire at present and

AR R AR N s there are no injuries to any iadividuals.
AL ' e The LERO responder 1o the site of this impediment should
. > s ot e T locate the FEMA Evaluator who will be wearing a colored
A o ATy 11:06 hours Evacuation Route Coordinator gave the following message
P el 10 the the EOC Communicator:

"4 g Have Route Spotter #1005 proceed 1o 25A, 75 yards east of
: I « as AT the intersection with Miller Place-Yaphank Road. Fuel truck
RS L0 L et PR wrned over on side, blocking both east and west bound
R A 7o e 3 11:15 hours Unable to contact Route Spotter #1005 by radio, Evacuation
R R R < 4 M ' Route Coordinator asked Port Jefferson whether Route
O ERRE S i s Ao N A Spotter #1005 had been dispatched t his route and was
P v ¥ e advised that he had not been dispatched.
Sy ‘ 11:30 hours FEMA Evaluator arrived at site of fuel truck accident.

- o5, 11:40 hours Transportation Support Coordinator in EOC informed Port
: Jefferson Bus Dispatcher about the fuel truck impediment.

; - " 11:49 hours Pert Jefferson Staging Area advised EOC Communicator
h AR 5 that all Route Spottess had been dispatched.
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hours

hours

hours

7 hours

hours

hours

hours

hours

hours

3 hours

hours

hours

hours

) hours

Route Spotter #1005 instructed by EOC Communicator to
proceed o scene of fuel truck impediment.

Port Jefferson Bus Dispatcher informed Transportation Sup-
port Coordinator that a visual check of fuel truck site indi-
cated no problem

Evacuation Coordinator was informed of the fuel truck
impediment by FEMA Controller

Route Spotter #1005, who had met with the FEMA evalu-
ator, was released by the evaluator

Atempts to get Miller Place Fire Department to respond to
fuel truck accident were initiated

Port Jefferson Lead Traffic Guide instructed to dispatch
dosimetry equipment to support Miller Place Fire Depart-
ment.

Traffic Control Point Coordinator, having conferred with
the Evacuation Coordinator, directed Lead Traffic Guide
at Port Jefferson to begin rerouting traffic around the fuel
truck impediment.

Route Alert Driver with dosimetry dispatched

Traffic Control Point Coordinator was informed that traffic
was being rerouted.

Traffic Guide at TCP #40, where traffic was being rerouted,
advised Lead Traffic Guide at Port Jefferson that another
Traffic Guide and additional traffic cones were needed
Additonal guide and equipment dispatched from Port Jef-
ferson Siaging Area

Road Logistics Coordinator advised of need to send equip-
ment o site of fuel truck accident.

Road Crew dispatched to scene of fuel truck accident

Traffic Control Coordinator instructed Logistics Support
Coordinator to contact owner of fuel truck

FEMA Evaluator left site of fuel truck accident to proceed
0 other assignments

Road Crew arrived at site of fuel truck acciden




14:15 hours Logistics Support Coordinator reported that fuel truck
owner had arranged to offload wrecked tanker.

14:45 hours Evacuation Support Communicator informed Road Logis-
tics Coordinator that fuel truck accident had been cleared
and road was open.

(Citations to the record for the foregoing time and events are given in the text
below.)

As was the case with the gravel truck impediment, after the Evacuation Route
Coordinator was handed the free-play message about the fuel truck impediment,
he auempted to have the impediment verified before ordering a response (0 it.
Thus at 11:06 he instructed the EOC Communicator to:

Have Route Spotter #1005 proceed to 25A, 75 yards east of the intersection with Miller
Place-Yaphank Road. Fuel truck wmed over on side, blocking both east and west bound
lanes.

This message, like the one concerning the gravel truck, did not include
pertinent information. It failed to mention the facts that fuel was leaking from
the overturned truck, that there was the possibility of fire, and that the truck was
blocking both shoulders of the road. Also, it failed to include the instruction
for the LERO responder 10 locate the FEMA evaluator. FEMA Exh. 1 at 30;
LILCO EX<41 Testimony at 19-20.

The EOC Communicator was unsuccessful in his attempts to contact Route
Spotter #1005 by radio. Therefore at 11:15 he inquired of the Port Jefferson
Staging Area whether Route Spotter #1005 had been dispatched to his route. Port
Jefferson responded that he had not been dispaiched. LILCO EX-41 Testimony
at 14,

At 11:40 the Transportation Support Coordinator in the EOC informed the
Port Jefferson Bus Dispatcher about the reported fuel truck impediment. Subse-
quendy, at 12:05 the Port Jefferson Bus Dispatcher informed the Transportation
Support Coordinator that a visual check of the fuel truck problem on Route 25A
had indicated no problem to traffic control or evacuation completion.’* LILCO
EX-41 Testimony at 14. At 11:49 the Port Jefferson Staging Area advised the
EOC Communicator that all Route Spotters had been dispatched, and at 12:02
Route Spotter #1005 was instructed by the EOC Communicator o proceed
the scene of the fuel truck impediment. The Route Spotter found and met with
the FEMA evaluator, who released him at 12:23. /d. at 15,

“I-!MAMWX205m.c!mmﬂ\-mmu‘vumnymumm
wnitien on & sandand LERO message form.” FEMA Eth. | & 30
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The Evacuation Coordinator, who learned about the fuel truck accident when
finally told about both road impediments by a FEMA Controller at 12:13, did
not begin discussing the fuel truck impediment with his associates until after
the rerouting scheme for the gravel truck had been determired and actions
had been taken to implement that decision. Eventually, at 12:47, the Traffic
Control Point Coordinator directed the Lead Traffic Guide at Port Jefferson
to have the Traffic Guide at TCP #40 stop all west-bound traffic on Route
25A and reroute it around the fuel truck accident via North Country Road and
Echo Avenue. At 12:57 the Traffic Control Point Coordinator was informed that
traffic was being rerouted. /d. At 13:10, however, the Traffic Guide at TCP #40
radioed the Lead Traffic Guide at Port Jefferson and advised that an additional
Traffic Guide and six additional traffic cones were needed to effectuate the
rerouting. The additional guide and the necessary equipment were dispatched
from Port Jefferson at 13:32. /4. at 16.

Al about 12:32, auempts were initiated to get the Miller Place Fire Depant-
ment to respond to the fuel truck accident; at 12:37 the Port Jefferson Lead
Traffic Guide was instructed to dispatch dosimetry equipment to assist the fire
deparument; and at 12:50 a Route Alert Driver with this equipment departed. /d.,
Autach. C.9, C.10. The Road Logistics Coordinator was advised of a need to
send equipment to the site of the fuel truck accident at about 13:50, when a
Road Crew was finally dispatched to the fuel truck accident. It arrived at the
scene at approximately 14:10. By this time, the FEMA evaluator, who had been
waiting at the site since 11:30, had left (at 14:00) when it became necessary for
him to proceed to other assignments. FEMA Exh. 1 at 36-37, $8.

At 14:00 the Traffic Control Coordinator instructed the Logistics Support
Coordinator to contact Hess Oil Company to adviss them that one of their trucks
had overturned and was leaking, and 0 request that they send another truck to
the scene for offloading. At 14:15 the Logistics Support Coordinator reported
that Hess had arranged with a local contractor 10 transfer the load, and ai 14:45
the Evacuation Support Communicator informed the Road Logistics Coordinator
that a Road Crew had reported that the fuel spill had been cleared, that the truck
was off the roadway, and that the road was clear. LILCO EX-41 Testimony at
18.

DISCUSSION

There is lictle if any dispute regarding the facts recited above. The parties
differ markedly on the interpretation 10 be placed on them. LILCO witnesses
argued that LERO largely demonstrated its ability to respond to roadway
impediments. LILCO EX-<41 Tesumony at 19. They pointed out that during
the Exercise (1) the Evacuation Route Coordinator immediately attempted to
verify both accidents; (2) following verification of the gravel truck impediment,
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a tow truck was promptly dispatched; (3) after verification of the fuel truck
impediment, steps were taken 0 eliminate the fire hazard and to offload the
vehicle; (4) once the Evacuation Coordinator became involved, decisions were
promptly made on rerouting schemes; (5) rerouting schemes were rapidly and
effectively implemented in the field and then removed once the impediments
were cleared; (6) an EBS message on the impediments was prepared and
broadcast (simulated); and (7) the Transportation Support Group recognized the
potential impact of the impediments on bus operations and promptly informed
the appropriate field personnel of the possible problems. /d.

LILCO witnesses acknowledged the existence of delays in LERO's response
and attributed them to two causes: first, the Evacuation Route Coordinator’s
failure to perform as effectively as he should have and second, the manner in
which FEMA introduced the impediment messages into the Exercise. /d. at
19-22. The witnesses admitted that the Evacuation Route Coordinator’s [ailure
to inform his co-workers and superiors in the EOC of the roadway impediments
delayed LERO's response. /d. at 20; Tr. 96667 (Wilm). They testified that his
omission of information in transmitting the original free-play messages to field
personnel resulted in delays and confusion because field personnel were unaware
of the need to meet with the FEMA evaluators. LILCO EX-41 Testimony at
20. This led to incorrect reports either that no impediment existed or that the
impediment had been cleared. /d.

In presenting their case, Intervenors claimed that LILCO's response to the
two impediments was wholly inadequate. According to the Suffolk County's
testimony, for example, LILCO: 00k 100 long to respond to the impediments;
failed to demonstrate that it could effectively communicate crucial information
about the impediments within the LERO organization; failed to allocate suffi-
cient manpower and equipment or material W deal with the impediments; and
failed to reroute traffic properly around the impediments. See Suffolk EX-41
Testimony at 33-37, 4348, In the County's view, these problems, as revealed
during the Exercise, demonstrated that LILCO's organizational structure, Plan
design, and response personnel are unable to protect the public health and safety.

FEMA assigned a Deficiency, an ARCA, and an ARFI on account of
LILCO's performance. In its proposed findings, Staff concluded that LILCO's
performance demonstrated a fundamental flaw in implementaticn of the Plan.

Although the vanious elements of LERO's response called into question by
this contention are closely related, for purposes of discussion we have divided
them into three parts: Communications, Actions to Clear the Impediments, and
Traffic Rerouting.
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COMMUNICATIONS

FEMA concluded that the lack of timeliness in LERQ's response to the two
evacuation impediments was the result of a failure in lateral and downward
communication in the EOC. Tr. 8259. As a result of this and other communi-
cation problems at the EOC, FEMA identified a Deficiency in its Post-Exercise
Assessment, FEMA Exh. 1:

DEFICIENCY

Description: Delays in responding 1o the two (2) evacuation impediment free-play messages
inserted at the LERO EOC were caused by the failure 10 inform the Evacuation Coordinator
in a umely manner. In addition there was a lack of internal communication in response
10 these impediment problems. Pertinent information was not included on the 1045 and
1106 LERO Message Forms from the Evacuation Route Coordinator to the Evacuation
Support Communicator for Route Spotters/Road Crews regarding the simulated impediment
involving the gravel truck and fuel wuck problems. As a result of this lack of information,
the impediment problems were not analyzed in a timely fashion and incomplete equipment
‘was dispatched 1 handle the gravel truck impediment in the field. NUREG-0654, 11, J.10k.
Recommendation: Internal communications procedures should be reviewed and revised as
necessary o ensure that information on impediments is prompuy passed both up the chain of
comur.and 1o the Evacuation Coordinator and downward and laterally 1o »ll lead coordinators
under the Evacuation Coordinator and their staffs. Additional training is needed to ensure that
the procedures, whether new or current, are properly implemented. All coordinators at the
EOC, and those who initiate messages, must be trained 10 include all pertinent information on
the LERO message forms and 10 analyze the equipment requirements 1 clear impediments.

FEMA Exh. 1 at 39.

In addition, FEMA identified one ARCA that resulted from LERO's responses
o the impediments. We view the ARCA as also raising communications
problems. It states:

AREA REQUIRING CORRECTIVE ACTION

Description:  There was a delay of about forty-five (45) minutes between the LERO EOCs
(sic] first atempt w0 have Route Spotier #1005 venfy the fuel truck impediment and the
dispatch of that spouer from the Port Jefferson Staging Area. This delayed timely ven fication
of the impedument. NURES-0654, II, E2

Recommendation: Personnel need 0 be trained in the development of alternative ap-
proaches when delays are reasonably anticipsted in the field venification of impediments
10 evacuation. Development of alternatives should include consultation between, at a mini-
mum, the Evacuation Coordinator and the Evacuation Route Coordinator.

/d. at 41. Finally, FEMA also identified one ARFI that similarly raises commu-
nications issues. [t states:
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AREA RECOMMENDED FOR IMPROVEMENT

Description: The 1205 message concerning the “visual check” of the fuel truck impediment
from the Bus Dispaicher at the Pawchogue Suaging Area 10 the Transportation Support
Cootd‘uwonvupmmlyilhpblcmdvunawnmonanLEROmugefm
Recommendation: LERO should consider whether operations could be improved by addi-
umdwnin;mnin;wmuﬂmudmadmaugﬂmmdww
of legibility.

/d. at 42,

The NRC Staff, in it> proposed findings, agreed with FEMA that LERO's
responses (o the fuel truck impediment, and (o a lesser extent the gravel truck
impediment, were generally ineffective and failed to demonstrate that LERO
could ceal with impediments to evacuation on roadways. It also agreed with
FEMA that the deficiencies in regard to the removal of impediments were the
result of a failure of communication and training. Staff's view is that these
problems do not show the Plan to be flawed, but rather they demonstrate that if
LERO members do not follow required procedures and prompuy and accurately
communicate evacuation problems, as called for by the Plan, the Plan will not
work. Staff Proposed Finding 229 at 83. Nevertheless, Staff concluded that
“the Exercise revealed . . . deficiencies which preclude a finding of reasonable
assurance that prolective measures can and will be taken, i.e., fundamental flaws
in the Plan” in regard to the removal of roadway impediments. See CLI-86-11,
23 NRC at 581. Before a finding of reasonable assurance is made that the Plan
“can and will be implemented” a FEMA remedial drill or exercise is necessary,
after further training, to demonstrate that the LERO personnel have the skill and
ability to implement the Plan. Staff Proposed Finding 231 at 83-84,

In their proposed findings, Intervenors have raised, in somewhat more detail,
the same communications problems identificd by FEMA.'* See Intervenors’
Proposed Findings at 183-90, 198-205.

LILCO recognized that there were problems revealed in LERO's communi-
cations. Its position is perhaps best summed up by the following findings that
it asks us to make:

237. Clearly, the Evacuation Route Coordinator’s failure 1o communicate immediately
information sbout the two impediments 10 his co-workers and his supenors in the EOC
represented poor judgment and significanly delayed LERO's response 1o the two impedi-
ments. To a lesser degree, his failure 1o communicate all information 1o field workers also
delayed the response, particularly 1o the extent field workers were confused about the need
10 find a FEMA evaluator.

'5 Additionally, they have raised the maner of the umeliness of the simulated EBS messages concerming these
impeduments. See Intervenon’' Proposed Findings 262, of seq. ot 187, ¢f seq. We deal with tus subject in
connection with Contentions EX-38 and EX-19, infra
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238, In addition, we agree with LILCO that the manner in which FEMA input the free
play messages, and the way they graded them in the field, affected LERO's response. LILCO
correctly notes that had accidents of the seventy hypoathesized actually occurred, reports of
their existence would have flowed 1o the EOC from numerous sources and would have
highlighted the need for immediate action. FEMA should reevaluate its procedures for
injecting impediment messages into exercises 10 try 10 make the process more realistic.

LILCO’s Proposed Findings at 88.

LILCO attacks the Staff’s position on the basis that the examples relied on
by the Staff o reach its conclusion do not, on the grounds of timeliness, support
that conclusion. LILCO supports its attack with the following, all of which
relates (o the fuel truck impediment:

Firsy, the delay in the dispatch of a Route Spotter 1o verify the accident
would not in fact have delayed venfication if the accident had been real,
or if FEMA had employed some means o identify the accident in the
field, because then LERO workers would have observed the accident (or
its simulation) and reported it;

Second, after being informed of the two impediments, the Evacuation
Coordinator acted promptly to rerosie traffic and summon the fire
department;

Third, the Traffic Guides were prompt in assessing the need for
addiuonal equipment and assistance in rerouting traffic, and the Staging
Area was prompt in its response to that need; and

Founth, the tming of LERO's actions ia sending a Road Crew and
in contacting the owner of the truck to have it offlcaded may not
be criticized because no message was insertied by FEMA to indicate
when the fire hazard was brought under control so as to permit these
activites. See LILCO's Reply Findings at 29.

Finally, LILCO asserts that the Swaff never explains how these allegedly
unumely actons would adversely affect the public health and safety. LILCO
notes that Stff has accepted the position that, in a real emergency, the existence
of the impediments would come to light much earlier. Consequently, LILCO
believes that Staff must also accept LILCO's position that, in that situation,
prompt action would be taken as it was in the Exercise once the Evacuation
Coordinator was informed of the impediments. /d. at 30.

Intervenors’ proposed findings, LILCO asserts, are defective in that they do
not fairly present what in fact occurred at the Exercise and consequently create
the impression that many more problems were uncovered than was the case.

We can in large part accept LILCO's arguments as factually accurate. We
recognize that artifacts of the Exercise influenced the timeliness of LERO's
response to these impediments and that (o a certain extent, the lack of a
timely response is attributable 10 FEMA's handling of the Exercise scenario.
Nonetheless we cannot accept LILCO's conclusion.
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Accepting LILCO's arguments summanized above, the fact remains that
i e LERO's cominunications were inadequate in the following respects:
; 3w (hty First, the Evacuation Route Coordinator did not inform his superior
"‘3"?“‘ ‘,( fL,: R ».' or his co-workers of the two Mc im pediments on receipt of the‘ free-
‘_ IR .,,, ““u" ,.o*.,'-,,,m.,,k: 4 play messages. Wh!e we recognize thn_u\e Plan gives the Coordinator
ke p \ TN the discretior. in verify the impediments if he believes that necessary, as

i v'.'.:.iv’i "" “.' LN 4 s 3 P
{: ol s " P S he did during the Excreise, nonetheless we can see no justification for

AV - Al ﬂ-’; f A ] his withholdizg of inforn-ation pending verification. Where, as here, the
S g I T P RSO e (R T messages rostulate the coinplete blockage of evacuation routes by major
L AR T R TR g Tl accidents involving heavy trucks, one of which posed a risk of fire, the

BEATE Sl ety A B Coordinater should at 2 minimum have informed his superior and his
SN . il co-workers of the intormation contained in the messages and the action

L R TR he was Laking.

b e A Second, the information contained in the messages that the Coordi-
e A : nator had transmitted to the Route Spotters was incomplete in that it
€ s ol did not give details concerning the two accidents. While LILCO may

; AL KR well be correct that this information was readily obtainable by the Route

§ & bt 28 Spouers on observation of the accidents, nonetheless its inclusion would
S I e T have served as a prompt to ensure that the information contained in the
' e R free-play messages was verified and, more importantly, relayed to those

G T who would need it in mounting a response. It is a fact that LERO re-

Fut Ol 3 i sponded to the gravel truck accident with inadequate equipment. While,
e : s in a real situation, the Route Spotter might well have observed and re-

E; v ‘ LA layed information that would have prompted a response with adequate

: - ot by kS equipment, inclusion of the details contained in the free-play messages
Ao _ ' would have ensured that critical information was noted and passed on.

X : ey Third, the inquiry directed to the Staging Area as 10 whether Route

. Spotter #1005 had been dispatched should have included the information

. s Skt gy SR 35 contained in the fuel truck free-play message and a request that that

Rl e : Spotter be dispaiched quickly to the scene of the accident. This would

o™ S8 b Lvee have prevented a delay in verification.

e S R : These inadequacies demonstrate a fundamental flaw. Further, the fundamental
S TN ek YT SR o flaw involved is, Swaff notwithstanding, a flaw in the Plan itself, revealed in the
Ly S . o implementation but not simply engendered by it. We note that communications
o 0 e St iy problems persisted in subsequent drills. Suffolk County introduced evidence o
b Ao L2V g the effect that in a June 1986 training drill, which was evaluated by a LILCO
N W Y ; contractor, Impell Corp., the two impediments used were identical 1o those used
TR T e 0y in the Exercise. Suffolk EX-41 Testimony at 65. Impell criticized LERO's
& ; VRS TR ; response (o the impediments as follows:

}0

¢:
' .y’h ‘

v

. ! The Transporation Suppont Coordinator should have done a better job of keeping control and
% e managing his group during the road impediment scenarios. No one individual was assigned

Ad .
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1o be in charge of handling these impediments. Because practically all groups in the EOC
need 10 be made aware of such a problem it is important that ane individual be responsible
for coordinating this effort.

The RHC [Radiation Health Coordinator] was not made aware of the impediment to
evacustion until 2:15 PM; | hour and 30 minutes after the 2vent had occurred.

The CBS message telling of the road impediment was issued at 1:29 PM, almost 45 minutes
after the event had occurred. In addition this imporant priece of information was included
with the entire EBS message and might have been missed by the general public. A special
EBS message should have been issued.

The message for the second road impediment was called into the EOC and was properly
logged on the message form, however when the information was related 1o the field,
e wrong road was mentioned; Route 25-A vs Route 25. The word came back from
the Controller, simulating a route spotter, that there was no impediment at the location
indicated. As that time it was assumed that the impediment was either s false alarm or had
been cleared, and no follow up action was taken. [t was nat until the Controller in the EOC
prampied the players three times 10 review the onginal message thal any action was taken.

Id. at 65-66.

Suffolk's witnesses point out that during the June drill LERO personnel
confused Route 25 and Route 25A, which led to an incorrect response and delays
in responding to simulated roadway impediments; this situation was similar to
the confusion over the location of the gravel truck and the resultant delays that
occurred during the February dnill. /d. at 67-68. Suffolk's witnesses attribute
the communication probiems in the EOC to LERO’s “cumbersome, complex,
and vertical decisionmaking and communication hierarchy. . . . /d. at 67.

Indeed, FEMA found that, in order to correct a discovered Deficiency:

Internal communicaions procedures should be reviewed and revised as necessary o ensure

that information on impediments is promplly passed both up the chain of command 1o
the Evacuation Coordinator and downward and laterally 1o all lead coordinators under the
Evacuation Coordinator and their staffs.

FEMA Exh. 1 at 120.

We are fully aware that the OL-3 Board gave its blessing 1o the communica-
uons scheme incorporated in the LILCO Plan. But that blessing was scarcely an
enthusiastic one, recognizing as it did the difficulty the scheme would encounter
if faced with imprompiu problems. The OL-3 Board said:

We found in cur resolution of Contention 65 that wraffic guides are anly required to fa-
cilitate wraffic flow at their assigned intersections and 1o guide traffic in preferred direc-
uons. . . .Muwmwﬁcmumwdhuuw&msw\onggehﬁm
problem solving. . . . LILCO's planning shows a realisic grasp of the fact sincs its com-
municalons system is not intended (o aid in a routine problem-solving function. . . . We
conclude, however, that & umely evacuation of the EPZ could be sccomplished even if
there were no communication whatever amaong traffic guides. That being the case, we find
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that LILCO's administrative communications system i+ a useful provision for emergency
response, even though there can be little doubt that the brosly versatile system the police
advocate is in the final analysis a superior one.

21 NRC 644, 736-37.

Thus that Board gave the Plan its qualified approval, an approval based on
inherent assumptions that traffic guides need only carry out preplanned actions,
that “problem-solving”™ would not be required, and that ad hoc responses were
not called for. Clearly, the Exercise, with its accompanying free-play messages,
indicated that a response (0 an emergency-within-an-emergency was in fact a
natural requirement for an adequate plan. In short, the OL-3 Board’s approval
was based on an assumption that the Exercise proved untenable. And, as that
Board clearly implied, if one accepts the “free-play” conditions of the exercise
(and in deference to FEMA's standard practice we do) the communication
system in LILCO's plan is fundamentally flawed in that it inherently hampers
response o unexpected events,

We agree with FEMA that the communications system should be reviewe !
and revised, and that additional lateral lines of communication should be
considered, and we recommend that the extent 1o which lateral communication
may be incorporated should be examined in the light of a need to respond to
unexpected and untoward occurrences during a radiological emergency.

ACTIONS TO CLEAR THE IMPEDIMENTS

FEMA assigned an ARCA to the Paichogue Staging Area with respect o its
response 1o the gravel truck impediment. FEMA did not observe the response
10 the fuel truck impediment. FEMA Exh. § at 75. The ARCA states:

Descripion:  Appropriate personnel and equipment were not dispatched to clear the multiple
vehicle accident simulaied as an impediment lo evacuation. . . .

Recommendation: The appropnate personnel at the Paichogue “'aging Area should be
trained 1o request more information from the LERO EOC when impediments 10 evacuauion
are indicated.

FEMA Exh. 1 at 67.

Staff did not specifically address this point.

Intervenors essentially agree with FEMA that LERO did not dispatch adequate
equipment 10 the gravel truck accident (see §19 at 15, swpra), and that some
aitention should have been paid by LERO (o the possibility that gravel had been
spilled on the roadway (Intervenors’ Proposed Finding 275 at 193). Suffolk’s
witnesses testified that the Road Crew's response to the fuel truck accident
was inadequate because only one 10,000-pound tow truck was dispatched
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the scene. This vehicle would have been 0o small to remove an overturned
tanker truck from the roadway. Suffolk E.{-41 Testimony at 48. LILCO believes
that the equipment dispatched to the gravel truck was adequate in that it could
have opened one lane to traffic and called for assistance, and that the spilled
gravel was an afterthought in that the free-play message did not mention that
possibility. LILCO EX-41 Testimony at 26-27; Tr. 1019-20 (Wilm). LILCO
notes that the Road Crew dispatched 1o the fuel truck was to stand by to render
assistance if necessary, not to remove the truck from the roadway. Tr. 1024-25
(Wilm),

Given its mission, we agree with LILCO that the equipment sent o the fuel
truck impediment was adequate. The equipment sent to the gravel truck was
not adequate to completely clear the roadway. While that Road Crew could
call for assistance as LILCO points out, it would have been better to have
sent the proper equipment initially. We do not regard this failure, by itself,
as a fundamental flaw. Moreover, we find that it resulted from inadequate
communications discussed above.

Intervenors also assert that the responses 0 the two impediments were
unumely. See Intervenors’ Proposed Findings 270-273, 297-300, at 191-92, 207-
09. LILCO disagrees with this assessment. See LILCO's Reply Findings, Vol. II,
at 58-59, 64-66. We do not believe that LERO may properly be charged with
a delayed response to the gravel truck impediment beyond that occasioned by
its lapses in communications. The chronology reveals that, once the accident
was verified, LERO’s response was timely. The delays in responding to the
fuel truck impediment are less easily explained. LILCO believes that they were
necessary in view of the nature of the accident, and, in any event, were not
of any consequence o the public health and safety in light of the rerouting of
traffic. Assuming Intervenors are correct that LERO should have acted more
prompuy 0 complete the removal of this impediment, we do not find that this
failure rises 10 the level of a fundamental flaw,

TRAFFIC REROUTING

FEMA reached no conclusion with regard (o the efficacy of LERO's traffic
rerouting around the two impediments. Staff, in its Proposed Finding 230 at
83, found both LERO's rerouting schemes and those alternative schemes put
forward by Intervenors to be reasonable and workable.

Intervenors spent a great amount of time exploring this topic at the hearing.
Suffolk’s witnesses testified that LERO's rerouting around the gravel truck
impediment was improper first, because betier schemes were available, and
second, because the delay in implementing rerouting would likely have made
rerouting ineffective because of the traffic congestion that would already have
occurred at the impediment site. Suffolk EX-41 Testimony at 50-51. They
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described, with the aid of aerial photographs and a map, a simple one-block
detour around the impediment via Waters Street and Everett Road, which would
have returned the traffic to Main Street and the route it was traveling; this would
have enabled the evacuating vehicles to reach the Long Island Expressway or
the Sunrise Highway o exit the EPZ. /d. at 52-53.

LILCO’s witness, Mr. Lieberman, a traffic engineer, testified that, while Suf-
folk's scheme was “viable,” LERO's rerouting scheme was preferable because
the Suffolk scheme would reroute traffic within sight of the accident, whereas
the LERO scheme would divert traffic before the accident camie into view. He
stated that rubber-necking can reduce traffic flow rate by as much as one-half,
saying, further, “Every policeman ['ve talked with is aware of the hazards asso-
ciated with the rubber-necking phenomenon.” Tr. 1089-91. Suffolk’s witnesses,
Inspector Dormer and Deputy Inspector Michel of the Suffolk County Police
Department, testified that traffic would be moving so slowly as it approached the
impediment and as it turned left to enter the detour route, tiat rubber-neckers
would have ample time Lo satsfy their cunosity, and rubber-necking would not
significantly affect the flow rate of traffic. Tr. 1210-13. Witness Lieberman also
stated that the simpler detour would have required more manpower than was
there at the time the impediment took place. Tr. 1111, He acknowledged, how-
ever, that the simpler detour could have been implemented with two Traffic
Guides. Tr. 1112, Traffic Control Post (TCP) #124, situated at the intersecton
of Main Street and Yaphank-Middle Island Road, is required (o be staffed by
two Traffic Guides. Suffolk EX-41 Testimony at 31 n.15. Thus, had it been
staffed in a timely manner two Traffic Guides would have been available within
sight of the accident when it occurred. Dunng the Exercise, however, TCP #124
was not staffed until 11:30, 50 minutes aiter LERO learned of the gravel truck
impediment. Suffolk EX-40 Testimony, {f. Tr. 2130, at 26,

In addition, the rerouting scheme around the fuel truck impediment via North
Country Road and Echo Road was not the most effective alternative, according
to Suffolk’s witnesses, because these roads serve an extremely congested area
of the EPZ; consequenty no more traffic thar is absolutely necessary should
be put onto North Country Road west of its iritersection with Route 25A. A
better rerouting scheme, according w0 Suffolk's witnesses, would have been
to detour traffic on Route 25A south on Radio Avenue to Whiskey Road,
then west on Whiskey Road to Cana' Road, and Canal Road back to Route
25A. Suffolk EX-41 Testimony at 56-58. LILCO's Mr. Lieberman also regards
this scheme as “viable,” but preferred LERO's scheme because it was shorter,
involved fewer turns and a higher class of roadway, was more generally
familiar, and would have returned traffic 10 its original route. Tr. 2274-86,
2317 (Lieberman). Moreover, Mr. Lieberman testified that rerouting schemes are
generally not unique, that highway networks generally offer multiple possibilities
for diverting traffic. Tr. 2273-74 (Lieberman).
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We agree with Mr. Lieberman that rerouting schemes are generally not
unique, and that both LERO's and Suffolk’s solutions are workable. It is
interesting that in the case of the gravel truck, Suffolk’s scheme seemed 10
be the better of the two, while in the case of the fuel truck, LERO's seemed
superior. No fundamental flaw was demonstrated in this regard.

TRAFFIC ENGINEER

Subcontention EX-41E alleges that LILCO'’s proposal to add a Traffic Engi-
neer to the LERO personnel at the EOC will not eliminate the problems in the
Plan that were demonstrated by the exercise. The Traffic Engineer is supposed
to assist in evaluating road impediments and developing alternative routing. The
Subcontention alleges that such assistance would have no impact on the basic
problems with the Plan and the incapacities of LERO personnel described in
Contention EX-41.

LILCO's witness Lieberman, who testified that he had served as the LERO
Traffic Engineer in drills following the exercise, stated that he believed the
addition of a traffic engineer 10 the EOC staff has improved the LILCO Plan by
bringing new insights into the decisionmaking process. Because of the Traffic
Engineer's understanding of traffic flows and potential sources of congestion
during an evacuation and his familiarity with computer projections of traffic
flow, witness Lieberman believes that the Traffic Engineer should help LERO
respond more quickly and with more confidence o any roadway impediment or
other traffic problems. LILCO EX-41 Testimony at 29-30.

Suffolk’s witnesses, on the other hand, testified that the only way to identify,
respond (0, and solve traffic problems is 0 have trained and experienced field
personnel who are able and authorized 10 quickly evaluate a traffic problem,
consult with other field personnel to determine other problems and ramifications
to be considered, and then reach and quickly implement a decision. Under
LILCO's Plan, field personnel for the most pant do not confer with each
other. Traffic Guides, for example, cannot inform each other of problems that
require joint response. LILCO's Plan calls for most decisions to be made at the
EOC by coordinating personnel who are neither trained nor adequately informed
in subjects necessary (o respond (o traffic problems. Suffolk EX-41 Testimony
at 77-78. LILCO's witness Weismantle testified that the reason LILCO wanted
rerouting decisions 10 be made at the EOC was (o ensure that the decisions are
coordinated and made by people who have the overall information about traffic
posts and evacuation patterns, rather than being made by people in the field.
Tr. 1102.

The NRC Staff, in its proposed findings, indicated that it did not consider the
addition of a Traffic Engineer to the EOC (o be relevant to the problems that
arose during the Exercise. While it believes that the Traffic Engineer should be
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able 1o assist in evaluating road impediments and deveioping alternate routing
schemes, these areas were not the principal source of problems on the day
of the Exercise; rather, needed and useful information was not flowing to the
persons who required it, with the result being an inadequate field response. Staff
Proposed Finding 232 at 84,

During a drill held on October 1, 1986, the Traffic Engineer was present in
the EOC. In its evaluation of LERO’s performance, the Impell Corp. report on
the drill made the following statement about the EOC performaice:

[one of Lthe major areas of concern during this dnll continues to be the communications
between the EOC and the Staging Areas. Long delays in getung information 1o the Staging
Areas were expenenced throughout the drills. Much more emphasis needs 1o be placed
on communications both in accuracy and umebness. . . . It ippears that the cammon
denaminator in communication delays is the EOC and emphasis must be placed in training
that facility.

/d. at 78. Clearly the problem that was demonstrated 0 be a fundamental flaw
in the LILCO Plan by the February 13, 1986 drill continued to plague LERO's
performance as late as the October 1, 1986 drill. With regard to the performance
of the Tra'fic Engineer during the post-Exercise drills, Impell said the following
in its report on the June 1986 training drill:

The position of the Traffic Engineer was utilized for the first ume. Their exact responsibilities
vu(uclnolverydurmMrmmMs.MMmmwhWﬁcmmmm
Mn.:.c,.eumdwcmnonmm.dwucﬂoaonudﬂcﬂow.mhummqmcuy

advising the Evacuation group of allernative evacuation routes and their #ffect on evacuation
ume estimates.

/d. at 79-80. The Impell report on a drill held on September 17, 1986, during
which a Traffic Engineer was again present in the EOC, stated as follows with
regard o the response 1o impediments:

Improvemen could be made in generating the information and amving at new evacuation
ume estimaltes.

A somewhat similar cnticism was directed at the Traffic Engineer in Impell's repont on
the October 1, 1986 drill: The Traffic Engineer, however, had 10 be prompted 0 develop
revised evacualion ume esumates based upon the rerouted traffic.

/d. at 80. The foregoing evaluations of post-Exercise drills, in the opinion of
Suffolk's witnesses, provide no basis 1 conclude that the addition of a Traffic
Engineer has done anything 10 solve the problems in removing impediments
and rerouting traffic as demonstrated by the February 13 Exercise. /d. In their
view, there is no reason (o believe that the presence of a Traffic Engineer in the
EOC, not in the field and therefore dependent upon field workers and staging
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area personnel to provide him with information necessary for making infarmed
rerouting decisions, will improve performance of LFRO personnel. /d. at
79. The Traffic Engineer in the EOC represents an additional position and
ancther communication layer in LERO's comnlex, vertical communications and
decisionmaking hierarchy, and it does nothing to address the communications
problems within the EOC and between the EOC and the field. /d. at 76, 78.

Conclusion on Contention EX-41E. FEMA found the poor communication
within the EOC and between the EOC and the field during the February
13, 1985 Exercise 10 be a deficiei. . [t recommended that LILCO revise its
internal communication procedures and train coordinators and others o more
effectively transmit messages. Three drills and more than 6 months later, the
Impell Corp. found that the October 1, 1986 drill demonstrated that LERO
needed 1o place much more emphasis on training EOC personnel in accurate
and timely communications. Clearly, whatever steps LILCO ook during the 6
months following the Exercise (o fix the problems noted by FEMA, including
the addition of a Traffic Engineer 10 the EOC, the fixes did not succeed in cunng
the fundamental flaw in the Plan, viz., the deficient communication structure and
procedures.

It may be difficult for LILCO to cure this fundamental flaw because of the
training and experience of the personnel used to implement the Plan. As emer-
gency workers, LILCO personnel are amateurs; this fact may be the root cause
of the communication problems. While both FEMA and Impell call for more and
better training in the area of communicatica, it is questionable whether utility
personnel can ever achieve the level of performance that professional emergency
workers, such as the police, display. Nor can Traffic Guides and Route Spot-
ters, communicating with Staging Areas which in turn must communicate with
the EOC for decisions, deal with evacuauon trafiic problems as efficiendy and
effectively as police who evaluate problems on-the-spot, solicit assistance by
lateral communication, and make and implement decisions. Moreover, Traffic
Guides and Route Spotiers who must be mobilized and briefed before being
dispatched to the field will probably never be able to respond as quickly to an
emergency as police who are already on duty in the field. Consequendy, the
LERO approach is generally and fundamentally unsatisfactory, and it may be
inherently so.

l.c. Exercise Realism

Contention EX-221 was not admiued separately but was dealt with under
Contention EX-41. It challenged FEMA's injection of only two road impedi-
ments into the Exercise, on the grounds that LILCO isell has esumated that
there would be four accidenubreakdowns during an evacuation of the EPZ.
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Suffolk County, on the other hand, claims that the reported accidents from
the Sixth Precinct of the Police Department, which includes most of the
EPZ, indicate that there were over twenty-two reported accidents per day
during the period February 6-20, 1986, with more than four, on average,
requiring one or more tow trucks and approximately two and a half requiring
an ambulance. Suffolk EX-41 Tesumony at 70-71. Suffolk's witnesses believe
that given LERO's problems with handling only two impediments, there is no
way that LERO could effectively deal with even more impediments during a
real Shoreham accident. /d. at 72.

LILCO argues that while the Sixth Precinct is roughly the size of the EPZ,
the population of the Sixth Precinct is about 1.5 times that of the Shoreham
EPZ. Thus, to make the Sixth Precinct statistics applicable to the EPZ, Suffolk’s
accident statistics should be divided by 1.5. Dividing 22 accidents per day by
1.5 gives 14.3 accidents per day predicted for the EPZ, or 0.61 accident per
hour.'* From this prediction, 3.05 accidents would be expected during a 5-
hour evacuation. Of these, only 0.61 would be predicted to require tow truck
assistance, based on the Sixth Precinct statiscs. LILCO EX-41 Tesumony at
30-31. LILCO’s witness Lieberman calculated another prediction, based on data
for the date of the Exercise from Precinct Six police tour two, the 8-how
police shift running from 8:00 to 16:00 hours. Tr. 1051, 1054-55. The total
of eleven accidents was divided by 8 hours and gave 1.375 per hour, which
was then divided by 1.5 w normalize it to the population within the EPZ. The
result, multiplied by 5 hours, yiclded a prediction of 4.58 accidents during the
evacuation, Less than one would require a tow truck. Tr. 1055,

Witness Lieberman acknowledged that a better prediction might be obtained
if normalization of Precinct Six statistics 0 the EPZ was based on number
of vehicle miles traveled rather than population, but that information was not
available 1o him. Tr. 1059. He also acknowledged that there is considerable
uncertainty associated with his predictions, but expressed his belief that with
twelve Road Crews in the EPZ, eight or (en accidents during an evacuation
could be adequately handled. Tr. 1061. Furthermore, because many accidents
and more severe accidents tend 1o occur during periods or in locatons of low
traffic volumes, witness Lieberman argued that normal accident rates probably
overstate the number of accidents that would occur during an evacuation, when
traffic would be heavy and moving slowly. LILCO EX<1 Testimony at 31;
Tr. 1061.

“Dw;mmdm:awSuumby:Shcammpopuhwdme&m Precinct is
1.5 umes that of e EPZ seerms 0 W 10 be inconsutant with witness Lieherman's other wasumony that the taffic
fosality rase in areas of hugh population density u lower than in low-populsuon-denmity areas. See LILCO EX.41
Tesumony at 31, Te. 1061

121



e

Conclusion on Contention EX-221. The Board gives more weight (o the
uncertainty associated with predictions of number of accidents 0 be expecied
during an evacuation than to the predictions themselves. We agree that once
evacuation traffic has reached heavy volume and is moving slowly, any accidents
would probably not be very severe. On the other hand, early in the evacuation,
we would expect frightened evacuees (o drive at high rates of speed and perhaps
be willing to take risks they might not normally take. Therefore, severe accidents
might well occur early in the evacuation, creating impediments that would cause
delays for the heavy traffic to follow. In any event, there is no basis on which
1o conclude that FEMA injected an insufficient number of impediments into the
Exercise.

2. Suaffing of Traffic Control Posts

LERO's Traffic Guides, according 1o the LILCO Plan, are to guide evac-
uees and encourage them 1o adhere (o the evacuation routes prescnbed by the
Plan, They are 1o accomplish this by using traffic control strategies and tech-
niques such as blocked lanes, barmicades, and the channelization of selected por-
tions of the evacuation network. Direct Testimony of Assistant Chief Inspector
Richard C. Roberts, Inspector Richard Dormer, Inspector Philip McGuire, and
Deputy Inspector Edwin J. Miche!l on Behalf of Suffolk County Regarding Con-
tention EX40 — Mobilization, Dispatch, and Staffing of Traffic Control Posts
During the February 13, 1986 Shorcham Exercise (Suffolk EX-40 Tesumony),
ff. Tr. 2180, at 16; see Plan, Appendix A, at V-5 through IV-72¢ and V-2
OPIP 3.6.3. They are also expected 10 expedite traffic low out of the EPZ by
controlling and routing traffic flow through intersections, using hand and arm
movements. Suffolk EX-40 Testimony at 16; see OPIP 2.1.1, They help facili-
tate the traffic strategy outlined in the Plan and are available o perform other
needed duties that fall outside the preplanned traffic strategy, such as reporting
road impediments. Tr. 1563. The evacuation time esumate for controlled (i.e.,
guided by Traffic Guides) evacuation is basad on the assumption that “(r]equired
personnel 0 control traffic are mobilized and in place at outset of evacuauon
process or soon thereafier.” Plan, Appendix A, at V-2

Contention EX-40 alleges that the Exercise demonstrated a fundamental
flaw in the LILCO Plan because the Plan fails w provide traffic guidance
for evacuees unul long after they are likely 0 be on the roads attempung
o evacuate. It alleges that the evacuation ume estimates are based on the
assumption that the Traffic Guides are at their Traffic Control Posts (TCPs)
guiding motorists and implementing traffic control strategies during the entire
evacuation process. The contention also alleges that beginning with the simulated
10:24 EBS message recommending evacuation, all EBS messages broadcast
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every 15 minutes thereafter stated that the Traffic Guides were in placs (o guide
evacuees. /d at 12.

Contention EX-40A focuses on the time it took the guides to report o their
staging areas after callup. It points out that during the Exercise, pursuant (o the
Plan, the Traffic Guides were not notified o report to the staging areas until
after the declaration of a Site Area Emergency at 08:19. /d.; see OPIP 3.3.3 and
3.6.3. It then alleges the numbers of Traffic Guides who had reported 1o the three
staging areas at 09:00 and 09:40, when a General Emergency was declared.

Contention EX-40B points out that dunng the Exercise, pursuant to the
Plan, Traffic Guides were not dispatched from the staging areas until after the
évacuauon recommendation had been made w the public by simulated EBS
message. It alleges that it took substantial amounts of time for Traffic Guides
to reach and staff their posts.

Contention EX-40B also alleges that the Exercise demonstrated that the
LILCO Plan fails to provide evacuation assistance and guidance until long after
evacuees would be on the roads, even if no one attempted to evacuate prior o
the announcement at 10:24, It asserts that LILCO lacks the capability to provide
such assistance because the Plan as wrilten provides that no Traffic Guides,
except for those assigned to posts within 2 miles of the plant (see discussion
of Subcontention EX-40E), are to be dispatched until after there has been an
evacuaton recommendation. /d. at 13-14.

Contention EX-40C alleges that EBS messages, beginning with the 10:24
eévacuauon recommendation, contained statements indicating that Traffic Guides
were available to assist evacuees long before ihe Guides were, in fact at their
posts. It was litigated with Contentions EX-38 and EX-39 and is considered and
decided in our discussion of those contentions.

Contention EX-40D was not admitted for litigauon. Contenuon EX-<40E
alleges that the dispaich of Traffic Guides 0 TCPs within 2 miles of the plant
(2-mile zone) upon the issuance of an evacuation order, even if dispatch were
accomplished more expeditiously than it was during the Exercise, would not
correct the defect in the LILCO Plan. Because of the notification and reporung
provisions for Traffic Guides, and the fact that an evacuation order can swiftly
follow a Site Area Emergency declaration, this atlempted “fix” 10 the defect in
the Plan is ineffective. Consequently, the LILCO Plan is, according to Suffolk,
fundamentally flawed in that it fails o comply with 10 C.F.R. § 50.47(bX10)
and NUREG-0654, 11J. Suffolk EX-40 Testimony at 40,

FEMA's Findings

FEMA found that the objective to demonstrate that TCPs can be established
and staffed by Traffic Guides in a timely manner (Field 6) was met at the
Paichogue Staging Area and partly met at the Port Jefferson and Riverhead
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Staging Areas. Riversead was the only Staging Area at which FEMA found
TCP staffing o be tardy. FEMA Exh. 5 at 9.

FEMA observed eight TCPs in the Riverhead Staging Area’s jurisdiction and
found that the time between deployment of Traffic Guides and their amival at
TCPs was excessive, taking between 50 and 70 minutes. FEMA Exh. | at 74.
Following the 10:24 EBS message recommending the initial evacuation, Traffic
Guides were given their assignments between 10:53 and 11:01. They did not
arrive at their TCP assignments until between 11:50 and 12:10. FEMA noted
that travel times from the staging area to the TCPs were up 10 20 minutes, and,
on average, cach Guide spent 30 minutes receiving bnefings and field kits. /d.
Consequently FEMA judged the procecure for deployment of Traffic Guides to
be a deficiency, which it stated as follows in the FEMA Report:

DEFICIENCY

Description: The tme between deployment of Traffic Guides from the staging area and
their arrival at TCPs was excessive, laking between fifty (50) and seventy (70) minutes;
approtimately thirty (30) minutes was spent in Line al the siaging area receiving field kis
and procedures (NUREG-0654, II, J.10,)).

Recommendation: A more expeditious means of dispaiching the Traffic Guides from the
staging area 10 the field should be developed.

FEMA Exh. 1 at 75.

LILCO's Arguments

LILCO regards the major dispute among the parties to center on the standard
10 te applied in determining whether the TCPs were umely staffed. LILCO's
Proposed Findings at 98. LILC™) does not regard the time it ook (0 implement
the various sieps in the mobilization process 10 be important so long as the
TCPs were timely staffed. LILCO EX-40 Testimony at 4. LILCO's witnesses
put forward two standards against which mobilization should be judged: first,
3 hours (based on the finding contined in the PID that mobilization of
all field workers, including Traffic Guides, could be substantally completed
in this ume (LBP-85-12, 21 NRC at 723)), and second, 1 hour (based on
LILCO's assumption that the onset of congestion of the roadways will occur
| hour following an evacuauon recommendation o the public (ree id. at
720)). However, the witnesses also testified that not all TCPs need to be staffed
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a this point. Rather, only the so-called critical TCPs must be operational.””
LILCO EX<40 Testimony at 6-8.

LILCO argues that both the 3-hour and the 1-hour tests should be em-
ployed. The first test should be applied with flexibility. LILCO believes that
the second test measures whether Traffic Guide mobilization occurred quickly
enough to effect 2 controlled evacuation. Therefore it should be applied only to
the critical TCPs. LILCO's Proposed Findings at 101, LILCO then addresses
the mobilization times observed in the exercise.'®

In the Paichogue Staging Area, eighteen of twenty-eight TCPs, including
all critical ones, were staffed by 11:25, about 1 hour after evacuation was
first recommended, and about 3 hours after callup. By 11:30, 1 hour and 6
minuies after the evacuation recommendation was first broadcast, twenty-six
of the twenty-eight TCPs were staffed. /d. at 13. The last Paichogue TCP was
staffed at 11:40. 1 hour and 15 minutes after the first evacuation recommendation
was broadcast. LILCO believes that the Exercise results show that the Patchogue
Traffic Guides can be mobilized in ume 1 ensure a controlled evacuation. /d. at
14,

The Port Jefferson Trariic Guides began arriving at their TCPs at 11:25, 61
minutes after the evacuation recommendation was broadcast. By 12:00, twenty-
seven of seventy-two Port Jefferson Traffic Guides had arrived at their TCPs,
and by 13:00, sixty had armived. The last Port Jefferson Guide arrived at his TCP
at 13:26.

LILCO argues that it is the staffing times of critical TCPs that are relevant to
whether mobilization and dispatch at Port Jefferson was tumely. /d. Seventeen
critical TCPs are listed in LILCO's testimony, of which twelve were staffed by
11:45. LILCO believes that this would be only 20 minutes after the anticipated
onset of traffic congestion. The last critical TCP was staffed at 12:13. almost 2
hours after the evacuation recommendation was broadcast.

LILCO believes that at Port Jefferson the delays in staffing TCPs would have
lengthened evacuation ume by an insignificant amount, less than 19 minutes.
Although these mobilization times do not sausfy the tests advocated by LILCO,
nonetheless it believes that the Port Jefferson Traffic Guides were mobilized in
a umely manner, /d. at 15.

”A‘mwd‘ﬁ?umvhuwmumw (1) be cepacity-enhancing for the highway — it i,
mhmmmdmwwhwmmm—ummmm
(I)-wnMyvmdufkunmmm.mwﬂemmlmmzmuhmu\d
O)u\cfnm.mmMmmpmgmmmmwquﬁmu
fally wilzed. LILCO EX-40 Tesumany &t 10 LLCO clasnfies 47 of e wral of 128 TCPs as cnucel /d
1011

" The motulizauan umes swied by LILCO we acoursie. However, 1t thauld be home in mund that the dference
dcfc-mmmmnmummmdenmcMmd Thas while LILCO
sccurnialy sates bl as of 1125, eighueen of (wenty-aight TCPy usgned 0 Pachogee were suifed, lnarvenors
can, with equal accurscy, sate Ut as of 1124, | howr afier the evacuauon recommendauon, anly '‘en were
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In addition, Mr. Weismantle testified that on the day of the Exercise, the
Traffic Guides at Port Jefferson parked in a lot that was about a 10-10-15-minute
walk from the building. In an actual emergency they would park much closer
the building. He concludes that this difference should reduce mobilization uime
at Port Jefferson by as much as 20 to 30 minutes. /d. at 16.

LILCO's witnesses testified that they had lost the documents recording the
times at which Riverhead Traffic Guidcs siaffed their TCPs. The only tmes
they could report were staffing times recorded by a LILCO observer for seven
of the eight TCPs observed by FEMA; the observer did not actually observe
the arrival of the Traffic Guides but recorded times that were reported to him
verbally by the Guides. /d. at 16 and Attach. D. These arrival imes do not
altogether agree with those contained in the FEMA Repon. LILCO's times
ranged from 11:15 to 12:10. /d. at 18, FEMA's times, on the other hand, which
were recorded by FEMA observers at the eight TCPs in the Riverhead Staging
Area, ranged from 11:50 o 12:10. FEMA Exh. 1 at 74, LILCO argues that the
staffing of all TCPs by 12:10 would not have resulted in a significant lengthening
of evacuation times. Therefore they argue that, for the same reasons advanced
for Port Jefferson, the Riverhead Traffic Guides were mobilized in a timely
fashion. LILCO EX<40 Testimony at 18. LILCO acknowledges, however, that
the Traffic Guide for TCP 26 had not arrived by 12:50, but states that this TCP
is not critical 0 meeting the controlled evacuation Uime estimates. /d. at 19.

LILCO also argues that when FEMA's observed equipment issuance and
travel times are added to the dispatch times from Riverhead, it is evident that the
mobilization was timely. LILCO notes that the Traffic Guides who responded
following the first evacuation recommendauon were given their assignments
between 10:52 and 11:08. /d. at 17, Auach. E3; Suffolk EX<40 Tesumony at
22; see Tr. 1658 (Weismantle). FEMA noted that equipment issuance took on
average 30 minutes'® and that uavel ume took up to 20 minutes. FEMA Exh. |
at 74. Thus LILCO argues that mobilization from Port Jefferson would have
been in time 0 meet substantially the controlled evacuation time estimates.

For the above reasons, LILCO believes that the Exercise results refute the
FEMA finding of a deficiency in the Riverhead deployment process. LILCO
EX-40 Testimony at 19.

In its Proposed Findings (at 109-10), LILCO takes the position that, having
demonstrated that no fundamental flaw exists with respect to the mobilizauon
of Traffic Guides, it is unnecessary to address Contention EX<40E.

"UJ,COmMMq-quwxmummummmw,mm I wsufied
et tus problam has been eluminated by the addiuon of 4 sexund door LILCO EX-40 Terumany ot 2021
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Suffolk’'s Arguments

Intervenors agree that, in the PID, the Licensing Board concluded that
mobilization of all field workers should be substantally completed in 3 hours
and Traffic Guides should be in place approximately 1 hour after an evacuation
recommendation. Intervenors’ Proposed Findings at 283-84. Intervenors disagree
with LILCO that its failure to meet these standar.is is insignificant. They assert
that LILCO'’s position is contrary o both the PID and the Plan, and they rely on
FEMA's testimony to the effect that Traffic Guides are to be in place at the time
contemplated by the Plan, 1 hour following an evacuation recommendation. /d. at
288; Tr. 8590-92, 8136, 8569. Moreover, they regard LILCO's identification of
certain TCPs as critical (o be a post hoc attempt 0 avoid the consequences of
its performance at the Exercise. Intervenors’ Proposed Findings at 288-89. Even
if one accepts LILCO's position, Intervenors point out that LERO failed 'o
staff the cntical TCPs in a timeiy manner. /d. at 289-90. Further, Intervenors
take issue with LILCO's position that this failure would not have significantly
affected total evacuation ume. /d. at 291-93,

Although Intervenors do not contend that it is a Plan requirement that the
Traffic Guides be in place prior 10 an evacuation recommendation (Intervenors’
Proposed Findings at 280), Suffolx's witnesses disagree with the assumption that
no one wouid have attempted to evacuate prior 1o the evacuation recommendation
at 10:24.® Suffolk EX-40 Testimony at 30; Tr. 2196-97. Based on their
expenence as police officers, they believe that traffic throughout the EPZ would
become congesi=d rather quickly, even prics 1o the time evacuees begin 10
evacuate, both because of preevacuation trips necessary (0 prepare for evacuation
and because of early svacuation. In their view, this congesuon would delay
Traffic Guides in gewing (o their posts even more than they were delayed on the
day of the Exercise, when there was no unusual traffic confronting the Guides
and the date of the Exercise had been announced in advance. Suffolk EX-40
Testimony at 31; 7r. 2255-56.

In addiuon the LILCO Pian calls for LERO Traffic Guides (0 use techniques
such as blocked lanes, conunuous flow treatments, and traffic channelization
reatments in order Lo increase capacity on roadways and at intersections where
traffic demand is high.*' Channelization reatments involve controlling a traffic
stream by adding a lane through use of roadway shoulders, closing existing

nhﬁu.vm:ﬁomﬁmh&m-%mmﬂmmm
Licensing Board 0 the PID found tha f confused or conflicung information was dissemunaied ot the ume of
a0 acoident, & large eacess evacuaton on Long lsland could matenalze PID. 21 NRC & 670 We fnd. n
our conmdersuon of Contenuons EX-38 snd EX.39, i confusing and canflicung nformaton was, in fact,
dissermunaied dunng he Exerise
“AZ»mm-cumdmdnymummmdmbdyMluwm(ﬁwlunm
be converied W one wiy westhound flow by & Road Crew Suffolk EX 4| Tesumony at 29 Our conclumon with
respect 1o e umeliness of the dispeich of the Traffc Guides also applies 0 s Rosd Crew
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signs, barriers, cones, and vehicles on the roadway. Suffolk EX<0

Testumony at 32-33; Tr. 1583-84. Suffolk’s police witnesscs be'.eve that trying
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0 impiement Uus strategy alter an evacuaton had begun would be d “ficult if not
impossible. Suffolk EX-40 Tesumony at 36. Not only is it virtually impossible

to set up traffic cones and barriers in the middle of traffic congestion, it is
very dangerous to attempt to do so. Tr. 2250-51.2 Moreover, to establish and
maintain traffic flow, especially through intersections, requires special training
and expenence which Suffolk’s witnesses believe LERO’s Traffic Guides do not

/d. at 35, If Trafuc Suides do not arrive unti I 18 already congested,
them (0 implement thei control strategies,; as
handle on things
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Keller). They believe that dispatching the Guides aftes the evacuation order has
been broadcast would not enable the Guides 0 be in place W render assistance
o evacuees or implement traffic control strategies unul after evacuation had
begun. Suffolk EX-<40 Testimony at 40-41,

Moreover, they also contend that LILCO's “fix" ignores many important
intersections in the EPZ beyond the 2-mile zone which, because of their
significance 10 the evacuation scheme, would need o be manned early in the
evacuation process if not before evacuation began. They listed several, including
the following:

LIE & William Floyd Parkway;

Route 25A & Miller Place- Yaphank Road.

LIE Exit 66 whound ramp & Paichogue Yaphank Road;
North Country Road & Mt Sinai -Coram Road;

North Country Road & Main Street; and

Route 347 & Old Town Road.

/d. at 4142, The witnesses state that evacuation traffic Uunugh these and
other intersections would need to be kept moving durng an emergency at
Shoreham; othe:wise LILCO's evacuation time estimates would be significantly
lengthened. The LILCO Plan depends on the LERO Traffic Guides 10 implement
the Plan's traffic control strategies; they can carry out such stategis only if
they are mobilized and dispaiched early enough 0 amive at and set up their
pusts prior (o or at the time of the evacuation order. As writlen, the Plan does
not have the capability 0 accomplish this. /d. at 42,

Nonetheless, Intervenors contend that, for purposes of Contention EX-40,
the Traffic Guides should have been in place shorly after the evacuation
recommendation was issued. Because they believe LERO's performance was
unumely under any party's view, they do not regard the issue of when the
evacuauon process would have begun 10 be imponant. Intervenors’ Proposed
Findings at 280-81,

Sewaff’'s Position

Siaff believes that we are bound by the PID with respect to the time when
TCPs should be staffed. It regards this ume to be set at 1 hour following
an evacuauon recommendation, citing LBP-85-12, 21 NRC at 720-24. Suwaff’s
Proposed Findings at S0. Thus, Staff believes that unly the Patchogue TCPs were
staffed in a timely manner. It views the staffing of both ordinary and critical
TCPs assigned w Port Jefferson and Riverhead 1 have been tardy. /d at 48-49,

Saff rejects LILCO's argument that this tardy staffing should be ignored
because it has an insignificant effect on total evacuation time. Staff points out
that under the Plan as approved in the prior litigation, LILCO must be capable
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of effectuating a controlled evacuation. Thus the significance of the effect on
total evacuation ume is irrelevant. /d.

Because the question of the adequacy of LILCO's fix of the problems
identified must be evaluated by FEMA in another exercise, Staff does not believe
that we should decide Contenuon EX<0E. /d. at 49-50.

LILCO's Response

LILCO takes issue with the Staff's position that the significance of any
delay in total evacuauon tme is not o be considered in judging whether a
fundamental flaw exists. It points out that in the PID, the Board concluded
that some evacuation ume esumates were based on opumal conditions and
that those estimates were not highly sensitive 1o modzrate deviations from this
assumption. LILCO argues that the significance of any delays must be considered
and that, when considered, it dictates not only that no fundamental flaw exists,
but that FEMA was in error in assigning a deficiency. LILCO's Reply Findings,
Vol. 1, at 39.

LILCO critcizes Intervenors’ position for the same reasons, arguing that the
effect that its tardiness might have on the public health and safety must be
considered. LILCO denies that its designation of cntical TCPs is a post hoc
rationalization, pointing out that it presented testimony in the prior proceeding
that a schedule for staffing TCPs in order of their importance had been
devised. /d. at 42. LILCO regards the remainder of Intervenors arguments 1o
raise matiers that were decided in the PID. /d. at 43. LILCO correctly points out
that, while we denied its motion to strike Suffolk's tesimony on these matters,
we ruled that the lesumony was admitted only as “necessary background o
understand Suffolk's position.” Tr. 1003-04 (Judge Frye).

Discussion

For purposes of this Decision, all parties agree that the Traffic Guides are 10
be substantially in place at the onset of traffic congestion, which is ssumed to
occur 1 hour following an evacuaton recommendation, We accept this as the
standard against which LERO's performance is to be judged.

Applying this standard, we conclude that the mobilization of Traffic Guides
from Patchogue was umely, but that mobilization from Port Jefferson and
Riverhead was not. In the case of Patchogue, 64% of the Guides were at their
posts in about 1 hour, and 93% in about 1 hour and five minutes, However, at
Port Jefferson, only 38% were mobilized in | hour and 35 mirutes, and only
83% in 2 hours and 35 minutes. At Riverhead, although the records were lost,
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FEMA placed the activation of TCPs between 1 hour and 25 minutes and | hour
and 45 minutes. Accordingly, it assigned a deficiency.

LILCO attempts to rationalize this performance by arguing first, that the
so-called criucal TCPs were timely staffed, and second, where they were not,
the delay would not have a significant impact on total evacuation ume and
consequently on the public health and safety. We cannot accept this position. We
do not believe that, in drafting the PID, the Board premised its conclusions on
the proposition that a controlled evacuation could be effected by the umely
staffing of only a portion of the TCPs. Nor can we accept LILCO's invitation 1o
consider anether the delay would have had a significant effect on public health
and safety. Swaff has correctly charactenzed that positon as follows:

LILCO's Proposed Findings (at 105-06) seem 1o argue that it does not matter if Traffic
Guides did not amve at TCPs in & umely .anner as the differences in time between
4 “controlled” and an “uncontrolled” evacuation are not very substantial. However, this
litigation examined the exercise of a plan which provided for a “controlled,”" and nat an
“uncontrolled” evacuation. The Licensing Board in its PID ruled that the waffic control
procedures in the LILCO Plan are required by 10 CFR. 50.47(ax1) and (bX10). 21 NRC
st 917. The Appeal Board in ALAB-818, 22 NRC 651, 676.77 (1985), faced LILCO's
arguments that the need for such traffic control procedures was “immatenal” in the case
of Shoreham. It indicated that provitions for the evacuation of the public, including affic
control, in the event of a mdiclogical emergency are s necessary pant of an emergency
plan. The Commission, in CLI-86-13, suaed that while there is no specific mention of wraffic
control procedures in NRC's regulauons, wraffic controls may novertheless be necessary for
the protection of the health and safety of the public. 24 NRC at 32 It stated that the question
of whether these measures are necessary is pncipally a question of fact and remanded the
question for further hearing in connection with proceedings on “realism.” /d. The proceeding
here was nat conducted under that Cammission order 1o see if provisions of the plan were
“irematenal,” but rather under C1I-86-11 wherein the focus was on whether the exercise of
the LILCO Plan revealed any deficiencies which preciude a finding of reasanable assurance
that protective measures can and will be ken. Indeed, the question of whether a “controlled”
evacuauon 15 needed is nat before this Licensing Board whose sole charge is 10 examine the

emergency planning exercise, but is before the Licensing Board considenng other Shoreham
issues.

Staff's Proposed Findings at 49 n.11.

Clearly, large numbers of TCPs were not staffed until well after traffic
congestion would have occurred. Consequently, a controlled evacuation would
probably not have been achieved. We agree with FEMA that a deficiency should
be assessed, and conclude that LERQ's performance demonstrates a fundamental
flaw.®

”M.demmnm.uwmuwomwmenwmum
dase that waowd have bheen expenenced as o resull of the wrdy mobdizauon of the Traffic Cuades Tr 201718,
2022-28. LILCO supplied it caloulations an May 4 On June §, lrservenors appased aur considersuan of LILCO's
(Contined)
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We noted above that LILCO correctly pointed out that much of Suffolk’s
testimony on the difficulties that would have been encountered as a result of
the tardy mobilization of Traffic Guides was admitted as background only. That
testimony is not a necessary underpinning for our conclusion. However, it was
offered by Suffolk County Police Officers with considerable expenence. We
agree with the conclusion that they are “experts in the practical problems of
the streets . . ." (PID, LBP-85-12, 21 NRC at 507), and therefore regard their
testimony that it would be difficult, perhaps impossible, and dangerous Lo attempt
10 set up traffic cones and barricades in heavy traffic as very convincing. This
testimony lends considerable credence 1o the conclusion that, given LERO's
performance, a controlled evacuation probably would not have been achieved.

Intervenors have not asked us w0 decide when Traffic Guides must be
dispaiched from the Staging Arcas in order to reach the TCPs in a umely
manner. Moreover, we recognize that there could be an accident that progressed
so rapidly that complete mobilizauon of Traffic Guides was not possible and
that this fact does not dictaie that the Plan be disapproved. PID, LBP-85-12,
21 NRC at 723-24. Nonetheless, we note that LILCO's “fix" of the Plan made
in response (0 the FEMA deficiency moves in the direction of a more prompt
dispatch.

Pursuant to the “fix,” all Traffic Guides posted within the 2-mile zone plus
any beyond 2 miles that are considered necessary (o the evacuation of the 2-mile
zone will be equipped and briefed before an evacuauon is ordered. They are to be
dispaiched immediately on issuance of an evacuation recommendaton. Tr. S818-
20. If future exercises do not reveal a significandy improved performance on
LERO's part as a result of this change, it may well be that the Plan must
be changed further. At that point, consideration should be given 1o requiring
mobilization and dispatch of Traffic Guides in advance of the decision to
evacuate, at a ime in the development of an accident when it appears likely
that an evacuation may be imminent.

However, for purposes of this Decision, we conclude only that the mobi-
lization of Traffic Guides at the Exercise demonstrated a fundamental flaw. We
leave it 1o the emergency planners to devise a means (0 eliminate this flaw,

calculauans absent an opportunily for discovery and cross-etamunauon  lnlervenon also assent et many of Ge
ASUMPLOnS EMpioyed 1 MAkINg e BICuUlALONS are suspect

The calculstions rause 3 compier issue which, a8 nosed above, was memanded by e Cammumon »n CLI 8611
24 NRC at 3132, and » pending before another hoard Consequently, it would have been vappropnaie for us o
have conmdered tham in Uus proceeding
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C. Reception Center and Monitoring
1. Reception Center
The Allegations

Contention EX-22A alleges that a finding of reasonable assurance may not
be made because, on the day of the Exercise, LILCO and FEMA assumed that
the Nassau Veterans Memorial Coliseum was available as a reception center
for evacuees lacking special needs. In fact, that facility is not available. The
contention alleges that Nassau County has expressly refused to permit the use
of Nassau County facilities as part of, or to implement, the LILCO Plan. Because
their underlying premise is legally and factally incorrect, FEMA's conclusions
that objectives EOC 16 and Field 9, 17, 19, and 21 were met or partly met are
without basis and are invalid.* Direct Testimony of David Harms and Martin
Mayer on Behalf of Suffolk County Concerning Contentions EX47, EX-22A,
and EX-49 (Suffolk EX-47, EX-22A, and EX-49 Testmony), ff. Tr. 2992, at
36-37.

The objectives referenced in the contention are:

EOC 16, Demanstrate the organizatonal ability 10 manage an orderly evacuation of all or
pan of the 10-mile EPZ including the waler portion.

Field 9. Demonstrate a sample of resources necessary 0 implement an orderly evacusuon
of all or pant of the 10-mile EFZ

Field 17. Demanstrate the ahility 10 mobilize, staff and activate the Reception Center in a
umely manner.

Field 19. Demonstraie through rosters the abiity 1© maintain siaffing at the Reception
Center on a 24-hour basis.

Field 21.  Demonstrate the adequacy of procedures for registration, radiological monitonng,
and decontamination of evacuees and vehicles including adequate provision for handling
contaminated wasie &t the Recepion Center

Id. a 38.

3 The Ociober 3, 1986 Preheanng Conference Order (a1 27) provided that the substance of Contention EX 46 was
10 he dealt with under Contention EX-22A See also Decamber 11, 1986 Memarsndum and Order st § Comenuon
EX46 alleges hat the Exercue demonstrate that the svalatulity of the Nassau Coliseumn (a) was the essental
premuse of the LILCO Plan as erervued, and (b) was an essenual premuse of the LERO playvem »n anempung 0
mpiement the Plan dunng the Exercise It also alleges hat since LILCO d&d not dem dunng Ue £

it @t could umplement cnucal aspecys of s Plan f the Colseum were nat svallable, the Erercue demonsumed
gt LILCO did nex camply with 10 CFR §504700)(8) and (BX10), and NUREG-0654, §411A 3, )% 10, and
|2 hence the cantenuon alieges Lt & reasonahie assumance finding 8 preci uded
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FEMA's Testimony

FEMA testified that the Nassau County Coliseum was available for use
as a reception Center the day of the Exercise, and the fact that it became
unavailable 4 months after the Exercise has nothing to do with the results of the
Exercise. Moreover, FEMA believes that an orderly evacuauon does not depend
on the specific location of a reception center, because any recepuon center must
be beyond the 10-mile EPZ, and evacuees would already have evacuated the risk
zone before they arrived at the reception center. FEMA Exh. § at 21-22. FEMA
also notes that the issue of the new reception center is being litigated before the
OL-3 Board. /d. at 22.

Staff’s Position

The NRC Staff, in its proposed findings, stated that the testimony of Suffolk's
witnesses failed 10 address the issue admitted and was “litle more a than the
witnesses' ipsi [sic] dixir that without a facility for use as a Reception Center,
that function cannot be accomplished.” Staff went on to point out that the
FEMA Report found that the Reception Center at the Nassau Coliseum was fully
mobilized by 10:15, that the capabilities for 24-hour staffing were demonstrated,
and that procedures for monitoring evacuees were generally good. Staff Proposed
Findings 391 and 392 at 139-40; see FEMA Exh. | at xvii, xix, and 79-
81. Moreover, Suffolk failed w0 present any evidence that would show the
Coliseum as a Reception Center o be any different from any cther large facility
that could be used as a Reception Center, Staff Proposed Finaing 390 at 139,

Conclusion

We agree with FEMA, the Swaaff, and LILCO. The fact that 4 months after
the February 13 Exercise the Nassau Coliseum was made unavailable for use in
LILCO's Plan does not invalidate the findings of FEMA during the Exercise. The
Nassau Coliseum was the designated Reception Center on the day of the
Exercise, and there is no evidence to suggest that LFRO's performance there
would be any different from LERO's performance at another facility. As Staff
points out, there is no evidence that there is anything unique about the Nassau
Coliseum as a Reception Center. We conclude, therefore, that Contentions EX-
22A and EX-46 are without menit
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2. General Population Monitoring
The Allegations

Contention EX<49 alleges that during the Exercise, LERQ demonstrated
that it has insufficient staffing and equipment Lo perform the necessary reg-
istration, monitonng, and deconaminauon of evacuees W comply with 10
CF.R. §5047(bX1), (b)8), and (b)(10). The coniention is divided into three
subparts, each of which will be considered separately. Suffolk EX-47, EX-22A,
and EX-49 Testimony at 40.

Contention EX-49A, which subsumes Contention EX-31, notes that the
LILCO Plan requires LERO's personnel assigned to radiological monitoring
1o monitor one evacuee every 90 seconds. It alleges that during the Exercise,
monitoring frequently took up 0 5 minutes per evacuee. At that monitoring
rate, Suflolk contends that the seventy-¢ight monitors assigned (o the Recepuon
Center could monitor only 11,232 evacuees in 12 hours, NUREG-0654 §11J.12
requires that evacuees be registered and monitored within 12 hours. Suffolk EX-
47, EX-22A, and EX-49 Testimony at 40. The contention notes that LERO's
simulated EBS messages advised all evacuces from zones A, B, F, G, K, and Q,
more than 100,000 individuals, to report 1o the Nassau Coliseum for radiological
monitoring. Such a number of anticipated evacuees could not be monitored
within 12 hours. /d. at 40-41.

Contenuon EX-49B alleges that features of the “alternate” monitoring plan
specified in OPIP 4.2.3, §5.11, which involve telephoning the Institute of Nu-
clear Power Operatons (INPO), other power plants, and other entities W ob-
tin addiuonal monitoning personnel, were not implemented during the Exer-
Cise. /d. at 41. Thus there was no demonstration of the capability of those en-
utie:emmtomvidcmepmonmlaequww«wpmwdem
in a umely manner. /d.; see FEMA Exh. 1 at 8i. Intervenors conclude that
the Exercise provides no basis 0 find that the aliernate monitoring plan can
be implemented or, if it can be, that it would result in an ability to perform
the necessary monitoning of the number of evacuees expecied o report to the
Reception Center. Suffolk EX-47, EX-22A, and EX-49 Tesumony at 41,

Contention EX-49C deals with voluntary evacuees who might go to the
Reception Center w seek radiological monitoring. It was litigated and considered
with Contentions EX-22F and EX 44,

Intervenors' Position

Suffolk’s witnesses testified that the two FEMA evaluators assigned w
observe the radiological monitoring at the Reception Center both noted that
the LERO monitors spend 4-S or 4-6 minutes per person, which is considerably
longer than the 90 seconds called for in the procedures. /d. at 45. They believe
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that the 90-second monitoring rate is essential if there is o be any reasonable
ability 10 process evacuces through the center in a umely manner. They attest
that if one assumes that only 32,000 evacuees arrived at the Reception Center for
radiological monitoring, it would ke the seventy-eight LERO monitors 10.25
hours 1o monitor them at the rate of one every 90 seconds, provided no one 0ok a
break. /d. at 46. Suffolk's witnesses argue that if some evacuees take more than
90 seconds 10 monitor and if the monitors lake reasonable breaks, LERO would
not meet the 12-hour monitoring requirement contained in NUREG-0654. /d.
Further, they quote a FEMA admission stating that, based on its evaluation of
LERO's performance during the Exercise, FEMA inferred that LERO did not
have sufficient personnel 1o handle evacuees in excess of 32,000. /d. at 46-47.

Suffolk's witnesses further argue that with tens of thousands of people lined
up wailing long periods of ume (o be monitored, contamination could easily
be spread, for example by children who may not know they should not ouch
persons or things prior 1o being monitored, or who may be unable to refrain
from doing so. In addition, the witnesses state, people will need to eat and
use restrooms and other faciliues, which could also result in the spread of
contamination. /d. al 47. Furthermore, they argue that anxiety levels will be
high whesi the svacuees reach the Raception Center because they may have
been exposed (o radiation during their evacuation. Suffolk believes their anxiety
levels will nse even more, potentially to the point of panic, if they are forced
to wait long periods of time before they are monitored. /d. at 4748,

Suffolk staied that during discovery depositions LILCO witnesses asserted
that during a real accident, LERO moniiois would perform their jobs faster
than they did during the Exercise. /d. at 48. Suffolk’s witnesses suggest that if
the pressure of a real accident caused LERO monitors 0 work faster, there
would be reason 10 be concerned about the accuracy and adequacy of the
monitoning. They believe that, if anything, the knowledge that people were
potentially really contaminated should make the monitors be more careful rather
than cause them 0 speed up. They point out that individual citizens, having no
monitoring equipment of their own, would have no way of knowing if they are
conaminated except through the LERO monitors. /d. at 49.

Suffolk's witnesses testified that the allegation of Contention EX-49B that
the alternate monitoring plan for evacuees was not implemented or demonstrated
during the Exercise was based on a stalement in the FEMA Report that the
alternate evacuee monitoning plan was not evaluated at the Exercise. Suffolk
EX-47, EX-22A, and EX-49 Tesumony; see FEMA Exh. 1 at 81, They state,

* We checked s caloulauon and found 1 10 be cosect Because Suffall mased twt LERO's EBS message
ving peopie o repont W0 the Recepuon Comser actually sddmssed |00 (00 evacuess, we calculsted how lang
i would ke seventy-Sight MOMILON 10 Manior that many people st the rete of 90 seconds per persan. |1 weuld
ke them shightly over 12 hours, provided they ook no breaks Obwicusly, o manuar thel many people n |2
houn, LERO needs far more than seveniy-eight manion
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however, that apparently there were telephone calls during the Exercise to
INPO and simulated calls 10 other organizations 1o request additional monitoring
personnel, but none of these organizations participated in the Exercise or
acally provided personnel. Suffolk EX-47, EX-22A, and EX<49 Testimony
at 50. Consequently, Suffolk argues that the Exercise provides no basis for
concluding that additional personnel would be available or could get to the
LILCO Reception Center in a timely manner. /d. at 50-51.

Suffolk’s witnesses conclude by arguing that LERO failed o demonstrate
during the Exercise that it could .nonitor, register, and decontaminate the
large numbers of individuals that must be expected at a reception center.
Consequendy, Suffolk believes that the Exercise provides no basis for concluding
that Exercise objective Field 21 was met or even partally met. Moreover, since
on several occasions LERO monitors were not able to perform their monitoring
function in the time prescribed by their procedures, Suffolk thinks that there is
no basis 1o conclude that LERO could do 5o in an actual emergency. /d. at S1,

LILCO's Position

LILCO's witnesses testified that occasions when monitoring 0ok up to 4 or §
minutes occurred only a few umes when federal evaluators were the individuals
being monitored. LILCO EX-22A and EX-49 Testimony at 8-9; Tr. 2777.78.
Consequently, they believe that 32,000 evacuees could be monitored within 12
hours. /d. at 9. They testified that the whole-body frisking technique used by
the monitors can be accurately accomplished in an average of 90 seconds or
less per person. /d.; Tr. 2774-75, Moreover, they state that the FEMA Repon
makes it obvious that the vast majority of the monitoring at the Reception Center
was compleied in 90 seconds or less per person during the Exercise. LILCO's
witnesses believe that the fact that thera were relatively few evacuees (simulated)
wbemomlored.uamuhorwnichmemummumrmpmsmw
perform their jobs expeditiously, caused the monitors W scan more slowly than
was necessary, LILCO EX-22A and EX<49 Testimony at 9.

LILCO believes that a modified monitoring technique provided in OPIP 4 2.3,
§5.11 (Rev. 6), would have enabled 100,000 people 10 be monitored on the
day of the Exercise. The modified monitoring technique calls for monitors
wmimmmmmmddmeﬁmdwhwcmgwme
Reception Center and (0 take a swipe sample of the car hood and wheelwell.
The result of these observations determine whether additional monitoring is
indicated. This modified monitoring was initiated during the Exercise when
it was learned that approximately 100,000 evacuees had been directed 10 the
Reception Center. LILCO's witnesses believe that the 100,000 evacuees could
have becn monitored the day of the Exercise by utilizing the modified monitoring
technique. /d. at 10; Tr. 2787-2801 (Walts).
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With regacd to Contention EX-49B, LILCO's witnesses testified that INPO
provides for mutual aid by parucipatng utilities in a radiological emergency. It
maintains a 24-hour emergency number for requests for assistance. Because
INPO's agreement is with LILCO and not LERO, the initial requests for
assistance by LERO are relayed through the LILCO EOF. Subsequently, LERO
and INPO communicate directly. LILCO EX-22A and EX-49 Tesumony at 11.

On the day of the Exercise, The Manager of Local Response requested at
approximately 12:00 that the EOF contact INPO and make arrangements for
additional monitoring resources. At approximately 12:30, INPO called the LERO
EOC and was informed by the Manager of Local Response of the potential need
for assistance. At 13:00 the Manager called INPO and was told that eighty-
eight people from five utiliues would be available in about 6 hours. At 13:40
the Manager called INPO again and requesied 200 more people. At 14:45,
INPO called and told LERO that the additional people would be available in
approximately 12 hours.” /d. at 11-12. When asked whether this information was
valid, witness Weismantle replied in the affirmative. He stated that during the
January 30, 1986 practice exercise LERO requested assistance from INPO, and
INPO actually contacted senior management personnel at numerous utilities o
obtain details on the numbers of personnel actually available and their expected
arrival umes. INPO used those data on February 13 because it felt it would be
inappropriate (0 call the utilities again after only 2 weeks. /d. at 12.

FEMA's Findings

FEMA found that the facilities at the Reception Center were capable of
handling 32,000 evacuees within the required 12-hour ume limit. FEMA Exh, |
at 80; FEMA Exh. § at 29; Tr. 7723.24. FEMA's witnesses acknowledged
that the overly long monitoring sessions occurred when the individual being
monitored was a FEMA evaluator. FEMA Exh. § at 29; Tr. 7729. Neventheless,
FEMA assigned an ARCA 10 the fact that on several occasions radiological
monitoring ok 4 W S minutes per individual, and recommended that all
monitoring personnel assigned to the Recepuon Center be trained 1o monitor
individuals within 90 seconds as prescribed in the LERO procedures. FEMA
Exh. 1 at 81. On cross-examination, the witnesses pointed out that LILCO's
modified procedure for monitoring evacuees in excess of 32,000 was acceptable
as an ad hoc solution, and that it was not evaluated at the Exarcise, Tr. 7721-23
(Keller).

”Axb-mdmmmmm e FEMA svalusion The FEMA winesses, however,
wesufied that ey had no way of knowing whether the were really being made W INPO and other stuliues or
whather ey wem sl somulated calls Tr 7038



FEMA also noted that the decontamination facility at the Recepuion Center
was set up according  the Plan and that the operatonal activities generally
ran well. On one occasion, however, the FEMA evaluators observed that an
evacuee with a contaminated hand (simulated) was wid 1o don plastc booties,
which could have resulted in their contamination. Ther he was ld to put on
anticontamination gloves after he had put his booties on using his contaminated
hand. FEMA noted that the booties were not necessary, because his feet were not
contaminated. This faulty decontamination procedure was rated an ARFI, and
FEMA recommended that the decontaminauion staff be given additional trasning
on evacuee decontamination procedures. /d.

Staff Position

In its proposed findings the Staff agreed with FEMA's recommendation that
additional training be given the decontaminauion personnel. I¢ dd not, however,
see this problem as rising o the level of a fundamenial flaw in LILCO's Plan.

Conclusion

We agree with FEMA and the NRC Staff on the monitoring time #4d decon-
tamination issues. Since from the evidence before us we can xdenti(y only three
instances of monitors spending 4 1 § minutes monitoring an individual, and all
three of those were FEMA evaluators, we do not find that the monitoring time
problem rises W the level of a fundamental flaw. Nor were the faulty decon-
amination procedures used with one evacuee of sufficient severity w reflect o
fundamental flaw in the Plan. We join FEMA and the Swaff in recommending
addiuonal training for the monitoring and decontaminauion personnel, however,
s0 that the minor flaws that occurred during the Exercise will not be repeated in
the future. We conclude that the Exercise demonstrated that LERO can monitor
up 10 32,000 people within a 12-hour penod as it 15 required 10 do. See the
concluding PID, LBP-85-31, 22 NRC 410, 422-23 (1985).

A more difficult issue emerged from the lesumony on LERO's ability o
monitor in excess of 32,000 evacuees. The concluding PID obligates LILCO w
plan for monitoring all evacuees who seek it. /d. at 430-31, The gquesuon of the
number of evacuees that LILCO should provide for is currently pending before
the OL-3 Board. During the Exercise, the population of the zones advised w
seek monitoring totalled about 100,000, LILCO's tesumony that its modified
monitonng plan could have accommodated this number in a 12-hour penod
stands uncontradicted. However, during the Exercise, LERO sought assistance
in performing the monitoring task through the Institute for Nuclear Power
Operations (INPO). LILCO's witnesses testified that at 13:00 hours LERO was
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advised by INPO that an additional eighty-eight radiological monitors would be
there in 6 hours, i.e., at 19:00 hours. After requesting an additional 200 o assist
in monitoring the expected 100,000 evacuees, INPO advised LERO at 14:45
that it would take 12 hourc for them to arrive, i.e., they would amrive at 02:45
the next morning. Clearly, if these additional monitoring personnel were needed
for large numbers of evacuees, it would be difficult or impossible for LERO w0
comply with NUREG-0654 §11J.12, which states:

12. Each organizauon shall describe the means for registenng and manionng of evacuees
ot relocation centers in host areas. The personnel and equipment available should be capable
of monitonng within about 4 |2 hour peniod all resident and transients in the plume exposure
EPZ amving st relocation centers.

In their proposed findings on this issue (at 350-52), intervenors take the
position that we must reject LILCO's position that it adequately demonstrated
the ability to implement its alternative monitoring system because FEMA
did not evaluate LERO's performance in this regard. We believe that this
position misperceives our charter, which is 1o determine whether the Exercise
demonstrated fundamental flaws, not whether LILCO adequately demonstrated
each element of its Plan called into play by the Exercise. While, on this record,
we cannot conclude that the ability to monitor in excess of 32,000 evacuees
in 12 hours was adequately demonstraled, neither can we conclude that the
demonstration that ok place revealed a fundamental flaw in this regard. Clearly,
the additional monitors from INPO at best would have arrived lawe in the
monitoring process and, by themselves, probably would not have been in ume
to enable LERO t0 monitor 100,000 evacuees in 12 hours.® However, LILCO's
uncontradicted testimony is that its alternative monitoring system could have
accommodated the 100,000 in 12 hours. We suspect that that sysiem, if help
from the INPO personnel were available, might have come close to achieving
that goal.

3. Registrarion, Monitoring, and Decontamination for Special-Facility
Evacuees

The crux of Contention EX-47 is that the Exercise provides no hasis for eval-
uating the adequacy or implementability of LILCO's proposals for registration,
radiological monitoring, or decontamination of the evacuees from special facil-

.hmdummdtﬂmw'mmqmm 2Mup-wlh
g 0 mun The EBS message moommending tai s number of evacuses seek

o 1345 Te 254241 (Wesmande), Atach thﬂ.COuTmyquFJllluEXu
!!Tr 1300 If e periad begins ot that ume or sometime afier, hese manion would “eve had o mubsanual
mpec: befare te 12 hours expured
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iues who would be wransported w special reception centers during a Shoreham
accident. It is premised on the NUREG-0654 requirement of an ability o reg-
ister and monitor evacuees al recepion centers within approximately 12 hours,
as well as other cited regulauons requiring an ability to implement an evacua-
ton of mobility-impaired EPZ residents. It is undisputed that, during the Exer-
cise, LERO personnel did not separately demonstrate the registration, monitor-
ing, or decontamination of special-facility evacuees. LILCO EX-47 Testimony,
ff. Tr. 2879, a1 2; 'r. 7740 (Kowieski); Suffolk EX-47 Testimony, ff. Tr. 2992, at
8. Furthermore, there was no dispute that Revision 6 of the LILCO Plan, which
was exercised, contins no detailed procedures concerning how evacuees sent
10 special recepuion centers would be registered, monitored, or decontaminated.

Contention EX-47 also alleges in Subpants A-E, that a LILCO proposal in
Revision 7 of its Plan, generaied after the Exercise 1 address the lack of planning
for special-facility residents, was inadequate, unworkable, potentially dangerous,
and failed to wke into account the practical realities involved in dealing with and
caring for individuals with special needs. This proposal has been superseded. See
LILCO Brief a1 126. Consequently, we do not rule on Contention EX-47A-E,

Intervenors’ position is that the Exercise revealed the existence of a funda-
mental flaw in the LILCO Plan — the failure of the Plan to include imple-
mentable provisions for registering, monitoring, and decontaminating special-
facility evacuees — because this capability was not demonstrated during the
Exercise. Thus Intervenors contend that the Exercise results preclude a finding
of reasonable assurance that LILCO could or would adequately evacuate, or
regisier, monitor, and decontaminate special-facility residents in the event of
a Shoreham emergency. See generally Harris and Mayer, ff. Tr. 2992, at 8.9,
21-22,

LILCO points out that Intervenors have not raised any issue under this
contention which is related in any way 10 the Exercise. LILCO Reply Findings,
Vol. 1, at 48.49,

FEMA's witnesses (estified that objective Field 21 specifically limited its
evaluation 0 the Recepuon Center which, at the ume of the Exercise, was
the Nassau Coliseum. FEMA Exh. § at 26. FEMA found that the objective
of demonswrating procedures for the registration, radiological monitoring, and
decontamination of evacuees and vehicles, including adequate provisions for
handling contaminated wastes, was partly met at the Recepuon Center (Field
21). FEMA Exh. 1 at 80.® FEMA's witnesses further testified that the exercise
objectves did not include any demonstrations of registration, monitoring, and
decontamination of evacuees from special faciliies who would have been
transporied W reception centers other than the Nassau Coliseum. FEMA Exh. §

B W ducuss FEMA's fndings oo Field 21 in owr considerstion of Comtanians EX-22A snd EX-49A and EX-
498, That duscussion need not be repesiad here.
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at 26. Objective Field 13 pertains w the demonstration of resources recessary
effect an orderly evacuation of the instututionalized mobuility-impaired individuals
within the EPZ. FEMA''s evaluation of that objective was addressed in response
1o Contention EX-21D. /d.

In its proposed findings, the NRC Staff agrees with FEMA that the February
13, 1986 Exercise objectives did not include a demonstraton of registration,
monitoring, and decontamination of evacuees from special facilities. Swaff Pro-
posed Finding 379 at 134; see Tr. 8532 (Keller, FEMA witness). Staff argues
that since these functions were not exercised, it must follow that the Exerci:
did not demonstrate a fundamental flaw in the Plan with regard w these func-
tions. Staff Proposed Finding 380 at 135. Moreover, Staff argues that neither
objective Field 13 nor 21 required a demonstration of regisiering, monitoring,
and decontamination of mobility-impaired individuals at the Reception Cen-
ter. /d. In addition, Swaff points out that the PID adequately treats LILCO's
failure to designate reception centers for special-facility evacuees.™ Swaff Pro-
posed Finding 381 at 135,

Conclusion on Coniention EX-47.  We agree with the NRC Staff and FEMA.
The registration, monitoring, and decontamination of special population evac-
uees was not one of the objectives in the February 13, 1986 Exercise. Nor do
we find that FEMA's failure 10 require these functions as objectives of the Ex-
ercise indicates that FEMA's review procedures are defective. We also agree
that Intervenors' perception of the scope of objectives Field 13 and 21 was
incorrect; those objectives d¢ not apply W special populaton evacuees. More-
over, Intervenors are incorrec in their positon that the failure to demonstrate
the capability to register, monitor, and decontaminate special-facility evacuees
precludes a finding of reasonable assurance. That positon would be correct only
if such a demonstration had been called for by the Exercise objectives. We con-
clude, therefore, that Coniention EX<47 is without merit.

D. Protective Action Decisionmaking

Contention EX-36 alleges that LERO personnel made protective acuon
recommendations that were inappropriate and failed o consider alternauve
protective measures that could have resulted in more dose savings; consequently
LILCO failed w sausfy Exercise objectives EOC 8 and 12. Specifically, the
contention alleges that EBS messages broadcast every 15 minutes between 12:06
and 15:48 contained the recommendauon that persons in the downwind zones
(A-M, Q, and R) lcave their homes and evacuate. It alleges, further, that

%1 the PID, the OL-3 Board ruled “k will e necessary for LILCO w0 wentfy moepton centen for special
focuiues Ut could be evacuaied i an emergency ot Shorsham and 10 suppon tha Wentficeban with letens of
agreament priar 1 opersuon of Shareham st full power * 21 NRC w 840
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documents generated in the EOC fail 1 show that LERO personnel in the EOC
ever considered whether the recommendation 10 evacuate continued to be the
most appropriate protective action throughout this enure period of time. The
contention alleges that while these messages were being broadcast, the EOF
was projecting a wind shift 1o occur about 15:00, which would carry the plume
away from the original downwind zones. In light of that projection, it may have
ummwmrawemwmmwmw 14.00 or
ls:mwnmwwwlm«mewwmmnmmm
evacuate with less exposure and smaller doses. Finally, the contention alleges
that the failure 10 consider such an allernative was significant because the LERO
players knew that as of 14:40 there were still 20,550 people who had not yet
evacuated. Direct Testimony of Gregory C. Minor on Behalf of Suffolk County
Concerning Contention EX-36 (Suffolk EX-36 Testimony), ff. Tr. 2612, at 4-5.
Exzrcise objectives EOC 8 and 12 state:

EOC 8. Demanstrate that the appropriat. official is in charge and in control of an overall
coordinated respanse including decisions on protective action recammendalions.

EOC 12: Mmmnmnummmm
hfamm“w“muwnmmm,hauu?m'u
information received from the Brookhaven Area Office (BHO)

FEMA Exh. 1 at 9-10.
Suffolk's witness lestified that specific factors that should be considered prior

10 the recommendation of protective actions are set forth in OPIP 3.6.1, as
follows:

Thdnumcﬂmmudmnmmhdwbymm
rummuewamdwm,mm.mumm.
projecied evacuation Limes, and plant conditions. Whenever possible, the factors shall all be
cansidered pnor o the recammendauon of prolective actons.

Suffolk Exh. 1 at 7-8, citing OPIP 3.6.1, § 3.1. In addition, OPIP 3.6.1 describes
acuons W be taken by the Nuclkar Engineer using data concerning plant
status, meteorological conditions, survey data, dose projections, release data,
and evacuauon ume esumates (0 determine protective acuon recommendations
for review by the Radiation Health Coordinator. /d. at 8, and Attachs, 2. 3,
and 4; LILCO's Testimony on Contention EX-36 (Wind Shift) (LILCO EX-36
Testimony), fT. Tr, 2364, at 5-6,

The information available to EOC personnel dunng the Exercise included:
data on plant condiuons, including projected release rates and measurements;

—_—
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dose projections and protective action recommendations from the EOF; current
and projected meteorological data, including wind direction; and smear and air
samples from field surveys. /d. at 9-10; Tr. 2480-83,

AL 10:10 on the day of the Exercise, LERO's Director of Local Response
made the initial evacuation decisions for zones A-M, Q, and R after consulting
with the Nuclear Engineer, the Radiation Health Coordinator, the Manager of
Local Response, and the person simulaling the Coumy Representative in the
EOC. He was advised by the Nuclear Engineer that if the situation at the plant
continued there could be a core failure and dramatic release of iadicacuve
material. Applying the guidance set forth in Attachs. S and 6 of OPIP 36.1,
the Director of Local Response, Radiation Health Coordinator, and Manager
of Local Response conferred and agreed that the appropriale protective acuon
was the evacuation of zones A-M, Q, and R. LILCO EX-36 Tesumony at 6-7;
Tr. 241418,

Intervenor's Position

Suffolk’'s witness, Mr. Minor, wstified that at the ume the evacualon
recommendation was made, the Radiation Health Coozdinator had not performed
computer calculations using release data 10 determine appropriale protective
action recommendations, although the EOC did perform a calculavon using
hypotheucal release data shorly afterwards and another later using data from
the Exercise scenario. Suffolk EX-36 Tesumony at 10. When the evacuauon
recommendatior. was made at 10:24, the wind was blowing from the ENE toward
the WSW at § miles per hour, and it was projected 10 shift about 18:00 1o blow
from the WNW toward ESE. /d at 11. At 11:46 the Director of Local Response,
on the recommendation of the Radiauon Health Coordinator, decided to extend
the evacuation recommendation to include zones N, O, P, and S, because of
the expected wind shift and the long duration of the anucipated release. /d. at
1112,

The meteorological data changed with respect to the uming of the projecied
wind shift. As of 10:29 the wind shift was expected about 16:00. As of
11:09 the shift was predicted between 15:00 and 18:00. Finally, at 11:52 it
was projected that the wind shift could occur as early at 15:00. Release data
and dose projections also changed during the accident. The iniual ¢vacuauon
recommendation was based on plant condition and a single reading from
the plant's reactor building standby venulation system. Subsequently, field
survey data from air and smear sampling as well as addiuonal dose projections
became available, /d. at 13. According o0 witness Minor, the Radwation Health
Coordinator recorded the results of a smear reading taken at 14:00, 7 miles WSW
of the plant: the reading was 2700 cpm/cm?, /d. at 17. At 12:45, he recorded an
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air dose of 3130 mR/Mr located 0.5 mile downwind of the plant, and at 12:10
another air dose reading of 180 mR/Ar 2 miles WSW of the plant. /d. at 18,

Peoplemwm;wdownwuuwmmmbjeawbahauomddou
and a cloud dose once the plume arrived over these zones and before the wind
shift. Witness Mmmwmmawmeymwmunmmumgm
the cloud dose and only a small reduction in ground dose. In the average house,
on the other hand, they would have received a 30% reduction in cloud dose and
an 80% reducuon in ground dose. After the wind shift, these individuals would
continue W receive a ground dose bul a smaller potential cloud dose. /d. at
17. Witness Minor acknowledged, however, that the appropriate dose pathway
for consideration in assessing the proteclive actions was the child thyroid
inhalation dose, and that the 0.7 reduction for cloud dose and 0.2 reduction for
ground dose do not necessanly apply t the child thyroid dose pathway. Tr. 2615-
16.

Witness Minor stated that “EBS messages repeated every 15 minutes from
10:23 through the end of the Exercise recommended that people in the original
downwind zone should evacuate if they had not already done s0.” He alleges
that these messages went out without any apparent calculation based on updated
dauaahaconnmamnmaevacmonwswlmempmscMled
likely result in maximum dose savings. Suffolk EX-36 Testimony at 18. When
LERO personnel learned that 20,000 people in the original downwind zones had
not left their homes as of 14:40, with a projected wind shift away from those
zones anticipated about 15:00, Suffolk's witness believes that LERO should
have reassessed the relative dose savings from sheltering versus evacuation.®
/d. at 18-19. He does not autest that LERO should have necessanly rescinded
the onginal evacuation recommendation, but rather that LERO should have
performed updated calculations of relative dose savings from sheltening versus
evacuation. /d. at 19. He admits that the decision to continge with evacuation
may have been correct, but he contends LERO never performed an analysis
that would jusufy its decision. /d. at 20; Intervenors' Proposed Finding 455 at
314-18.

In addivon, witness Minor believes that rather than relying throughout
an accident on precalculated evacuation umes for the dose calculation, the
Rmumuwmcmsmummwumuonmmc.m
example, when the roadway impediments became known to LERO, the Radiation
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Health Coordinator should have been consulted. Suffolk EX-36 Testimony at 21,
Additionally, LERO was continuing to recommend evacuation of the original
downwind zones at 15:45 when evacuees could have been delayed in traffic by
impediments; it may have been more dose-saving to keep them in their homes
for a few more hours and then ask them o leave when the plume was no longer
in the vicinity. /d. at 22.

LILCO's Position

LERO's Radiation Health Coordinator testified that it is not correct that he did
not perform updated calculations throughout the Exercise. He attested that they
ran computerized dose projections at the EOC throughout the Exercise. LILCO
EX-36 Tesumony at 7; Tr. 2425-40. Moreover, a wind shift projected for
sometme between 15:00 and 18:00 was not a sufficiently compelling reason 1o
change the protective action from evacuation to sheltering, because other factors
unequivocally indicated that continued evacuation was appropriate. LILCO EX-
36 Testimony at 8.

The other factors that had 1o be considered were, first, the fact that LERO
knew it was faced with a probable long-term release. The release was projected
0 conunue for approximately 9 hours. Tr. 2445, Second, plamt release raies
and offsite dose rates resulting from the exercise scenario reached much higher
leveis than those assumed earlier in formulaung the original decision 10 evac-
uate. Tr. 2508-09; Intervenors' Proposed Finding 296 at 114. Third, sheliering
would not have been an effecuve protective action for people who had not left
their homes by 14:00 or 15:00, because by then their homes had already been
immersed in the plume for at least an hour, and there was substantial con-
aminauon in the downwind portions of zones A-M, Q, and R. LILCO EX.36
Testimony at 8; Tr. 2419-20; Tr. 2445 2447,

The degree of protection offered by sheliering depends upon the source of
the radiation. For a thyroid dose received by inhalation, the protaction afforded
by sheliering in a house decreases as outside air infilrates inty the house. LERO
considered the criucal dose pathway 10 be the child thyroid dose. Afier a house
has been in a plume for over an hour, the inside air can become almost as
radioactive as the outside air. Moreover, sheltering was never advised and,
consequently, venuilauon controls probably had not been implemented in many
of the occupied houses, which would render them an ineffective shelter even
more Quickly.” By 14:40 the houses in the downwind area had been immersed

”anwnm“mmm.whmwm:‘wmm
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in the plume for at least an hour and there was substanual contamination in the
area; hence homes no longer afforded effective protection from inhalation of
radicactive iodine, LILCO EX-36 Testimony at 10; Tr. 248894, 2511-12. If
the remaining population had sheltered and waited until after the wind shift o
evacuate, the dose actually received would have been greater than that received
with evacuation, LILCO EX-36 Testimony at 10-11; Tr. 2505-07, 2519,

After the initial recommendation, the Radiauon Health Coordinator per-
formed periodic calculations based on informatuon being received at the EOC
which showed that plant releases and resulung dose projections would be much
higher than first projected. LILCO EX-36 Testimony at 4, 7, Auachs. D, E,
and F; Tr. 2446, 2451-52, 2508 (Watts). As a result, the Coordinator concluded
that there was no reason (0 perform additonal calculations W see if shelter-
ing rather than evacuation should be recommended. Tr. 2508-09 (Wauts). The
EOC protective action decisionmaking team conunued to receive and exchange
information on weather condiuons (including wind shift projectuon) and road
conditions during the day. Tr. 2566, 2594 (Weismanue), Tr. 2604 (Kessler),
Tr. 2568-71 (Wauts). The projected wind shift led, in fact, to the recommenda-
tion 1o evacuate additional 2ones at 11:46 am. Tr. 2567 (Kessler). Monitoring
of the situation continued in order W confirm the validity of earlier evacuation
decisions. Tr. 2576 (Wals).

In addiuon w the foregoing considerations, LILCO's witnesses tesufied that
if LERO had changed its protective action recommendaton from evacuauon
to sheliering when large numbers of people were already evacuating, it would
have created public confusion. Both evacuees and persons sheltering would have
heard that others in thewr geographical area were being advised 10 engage in a
different protective acion. Consequently some evacuees may have sought shelinr
and some people advised W shelter may have begun 10 evacuate. Sull others may
have walfled, starting one protective acuon and then changing their minds and
beginning the other. In the judgment of LILCO's witness Milet, the pumpose
of emergency planning is 10 minimize the potential for confusion in emergency
response. LILCO EX-36 Testumony at 12-13; Tr. 2829-33; Intervenors' Proposed
Finding 295 at 114,

LILCO's witnesses believe that evacuauon was clearly the appropriate pro-
tective acton, given the probability of a long-term release. LILCO EX-36 Tes-
umony at 15-16; Intervenors’ Proposed Finding 296 at 114, Indeed, FEMA in
15 postaccident assessment found that appropriate proteclive acuon recommen-
datons were made by EOC personnel. LILCO EX-36 Tesumony at 15 6, see
FEMA Exh. | at 30-31,
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FEMA's Testimony

FEMA tesufied that LERO personnel made appropriale protective action
recommendations, both with respect to the onginal evacuation recommendation
issued at 10:24, and the second evacuation recommendation issued at 12:00 in
anticipation of the wind shift. FEMA Exh. § at 24.25. The NRC Staff agrees that
LEROQ's Radiation Health Coordinator used good judgment in making protective
action recommendation decisions and made proper recommendations based on
the consideration of appropriate factors. Staff Proposed Findings 251-260 at
91.95.

Conclusion

The Board finds the evidence presented by LILCO's witnesses o be persua-
sive on Contention EX-36. We agree with Intervenors’ that “the consideration
of the relative dose savings from allernaive protective actions is the funda-
mental premise and basis of LILCO's protective action recommendation proce-
dure. . . ." Suffolk EX-36 Tesumony at 21-22. We find that LERO engaged in
that process in a fundamentally sound manner.

According (o the findings in the PID, sheliering would provide a S0%
thyroid dose reduction for the first hour and much less after that time, See
PID, 21 NRC at 772.74, LERO personnel in the EOC did consider updated
informauon and based their recommendations on adequate evaluations of this
informauon. Specifically, they considered the fact that the actual releases
were several umes greater (than those they had assumed when the evacuation
recommendation was made iniually: in light of this fact LERO decided that
il was appropriale 10 2et the people out, and we agree. Maoreover, by 14:40,
when LERO learned of the people remaining in the downwind 2ones, their
homes had already deen immersed in the plume for an hour or more and hence
sheliering afforded litde protection from inhalation of radioactive iodine. In
addiuon, we agree that a recommendauon o shelter at 14:40 when much of the
populauon in the onginal downwind arca was already responding o the earlier
recommendation (0 evacuale would have caused confusion. We find Contention
EX-36 10 be without merit.

E. Public Information
1. Overview

These conientions are closely related and were heard together. In Contention
EX-38, Intervenors argue that the Excrcise demonstrated that LERO was unable
o provide um