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BY HAND

Thomas S. Moore, Chairman
Alan S. Rosenthal
Howard A. Wilber
Atomic Safety and Licensing

Appeal Board
U.S. Nuclear Regulatory

Commission
Fif th Floor (North Tower)
East West Towers

,

4350 East West Highway
Bethesda, Maryland 20814

Re: Docket No. 50-322-OL-3 fReception Centers)

Dear Mr. Chairman and Members of the Board:

This is to inform you of a significant development which
affects the appeal now before this Board regarding the Shoreham
Licensing Board's May 9, 1988 decision on the adequacy of
LILCO's reception centers. Specifically, I am referring to an
August 22, 1988 decision by Judge Collins of the Supreme Court of
the State of New York, Nassau County, finding that LILCO's plan
to use certain property in Bellmore, New York, as one of its
reception centers violates local zoning laws. A copy of the
Court's decision is enclos il herewith. In Suffolk County's view,
this decision requires reversal of the Licensing Board's ruling
that LILCo's reception centers are adequate and that LILCO has
complied with NRC regulatory requirements.

Some history la in order. In September, 1986, LILCO
proposed as part of its emergency plan the use of three LILCo-
owned properties as reception centers for monitoring and
decontaminating evacuees in the event of a Shoreham emergency.
Among the three sites was a LILCO operations center located in
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the village of Bellmore, which in turn is located in the Town of
Hempstead (the "Town"). After informing LILCO through both
correspondence and legislative resolution that its proposal and
preparations to use the Bellmore property as a reception center
in the event of a Shoreham emergency violated the Town's zoning
laws, the Town filed suit in the Supreme Court to enforce those
laws on August 14, 1987. A copy of the Town's nine-count
complaint is also enclosed herewith for your convenience.

The Town subsequently moved for summary judgment. The
Court's August 22 decision rejected all of LILCO's defenses and
granted summary judgment to the Town on every count of the
complaint.

In essence, the Court ruled that, contrary to LILCO's
emergency plan, LILCO cannot use, prepare to use, or represent
that it will use the Bellmore property as a reception center.
This ruling is fatal to the Licensing Board's finding that LILCO
has adequate reception centers, as the Bellmore property was one
of the three centers which LILCO relied upon in advancing its
position before the Licensing Board. In light of the Court's
ruling, LILCO may no longer rely on the Bellmore property for
that purpose.

The Licensing Board was aware of the pendency of the Town's
suit when it issued its May 9 reception center decision.
However, since the Court had issued no ruling, the Licensing
Board declined to address the issue, stating:

,

; Although alleged local zoning violations have not
been litigated in this proceeding to date, it is
possible that a decision by the New York State Courts
on the issue may impact the reception center issue.

'

However, the dimensions of any such impact are not
before us now and we refrain from any speculation in
that regard.

Partial Initial Decision on Suitability of Reception Centers,
LBP-88-13, NRC (May 9, 1988) (slip op. at 108). The New
York State Supreme Court has now ruled, and the impact of that
ruling is that the Bellmore property on which LILCO relied is no

'

longer available to serve as a reception conter.

,

,
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.

In light of this ruling, the Licensing Board's decision
should be vacated and any further proceedings on the reception
center issue should be held in abeyance until LILCO comes forward
with a new reception center plan. Nevertheless, if this Board
decides to go forward with the oral argument now scheduled for
September 14, the County will be prepared to address the issues
raised by the New York State Supreme Court's ruling. In
addition, if this Board believes that briefing of the matter
would be appropriate, the County suggests that it would be most
efficient and expeditious for the parties to file initial briefs
simultaneously, with reply briefs due one week later.

Finally, in accordance with this Board's August 12, 1988
Order, I reiterate that I will be presenting the Governments'
argument on September 14, if there is to be such argument.
Counsel for the State will be present, however, to answer any
questions this Board may have on the issues before it.

Sincerely,

ec4
David T. Case
Counsel for Suffolk County

!

Enclosures
t

cc: All Parties
j Shoreham Licensing Board

Docketing and Service Section

|
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MEMORANDUM

SUPREME COURT : NASSAU COUHTY IAS PART 22
...............................___........x
TOWN Or llEMP$tEAD A BERT A. MAYER, Com-
missionar of the Department of Buildings a BY COLLINS, J.

plaintiff, t Index |2J779/87
- against - Motion Date: June 20, 1988

LONG ISLAND LIGHTING COMPANY, and any of :
its agents, officers, servants, employees,
successors a assigns a anyone acting by, t
through or onder the Long !sland Lighting
Company, 1

Defendants :

_______............ ____._________ -______x

W. Kenneth Chave, Jr., Esq. Hunter & Williams, Esq.
Hengstead Town Attorney Attorney for Defendant
Town Hall Plata, 100 Park Avenue,

, Hempstead, N.Y. 11550 New York, N.Y. 10017
i ..... .......,....................................... _______ .......

The Town of Hempstead and Bert A. Hayer, Commissioner of
Buildings of the Town of Hempstead, hereinaf ter referred to es "Town"

| hive commenced an action against the Long Island Lighting Company,
hereinafter referred to as "LILCo", seeking a permanent injunction to'

' restrain certain alleged building and zoning violations.
.

I
l Subsequent to this action havinq been instituted, the Town

has moved for summary judgment in its favor.

The facts are as follows: LILCO owns a parcel, acquired in
1961 for utility p u rpo s e s , located at the southwest corner ofr

'

Newbridge Road and Sunrise Highway, Bellmore, known as 2400 Sunrise
Highway, Bellmore, New York. This is known as the "LILCO Bellmore;

Operation Centers". The Building zone ordinance of the Town places
the parcel in t,wo different use districts. The frontage along Sunrise
Highway up to a depth of 100 feet is in "Article XVI X Business-

Districts (X)" and the balance of the parcel is in "Article VII B
Residence District (D)".

LILCO admits thdt (56 B411f6of 6 0)6f ations Center .has been
identified in its nuclear emerged 69 plah rof Ch4 purpose and uses set
forth by the Town in its complaint (General Population Reception l'or
evacuhed in ENE event of radlological emergency at the Shoreham
Nuclear FOwar Station! the reception to be for Suffolk Codnty
tesidhnts fdr (Md pbtpo64 of radiological assessment and the
decontamination of persons and vehicles) but denies the plans include
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Town of Hempstead v. Lileo, Etc. 423779/87

and have included drills and exercises and the storage of related
equipment, structure and supplien.

The Town s'leges: that prior to July 27, 1987, LitCO
installed or caused to be installed on the property, near the
southerly property line (in a "B" Residence Zone) A Trailer with
stabilizer bars and with connections to electrical and Water supplies
with said utilities being intermittently connected or disconnected by
LILCO. This LitCO denies:

that the trailer contains decontamination facilities
consisting of nine sinks and twenty showers, LILCO denies that the
trailers are to be used exclusive 1_y for decontamination purposes. By
inuendo, therefor, it admits that the proposed use is such as citarged
by the Town;

that this activity should not take place "until a permit has,

been duly issued therefor". LILCO states this allegation is, in fact,
a legal conclusion, requiring no response but is nonetheless denied.

L1LCO admits that no building permits have been issued to
them pursuant to the Town Code. LILCO denies having knowledge or
information as to whether the property is zoned as alleged by the Town
or the Building zone ordinance. Consistently, therefore, LILCo denies

i that the activity at their premises should not have taken place until
a permit had been duly issued and is, therefore, illegal.

LILC0 pro forma denies the Code of the Town was, and is, in'

full force and of fect on the dates complained of by the Town. As,

I well, LILCO denies that the siting of the trailer, the addition of
I stabilizing bars and the utility connections constitute the
| c ommenc ement of Work for the erection of a structure within the
| meaning of the Zoning Code.
I

The Town alleges: that LILCO has installed plumbing and/or'

I drainage and a water supply in connection with the siting of the
trailer. LILCO denies this and admits that no plumbing permits have
been issued to it.

| The Town, in substance, alleges that the installation ofi

. utilities without a permit and the placement of the trailer and its
| proposed use as a decontamination unit is not an expressly provided

use and are illegal. In sum, LILCO denies that any of its conduct isi

illegal on the premise that no special pe rmis s ion, or permits, are
required of it for what has been done at the site.

The Town permits public utility buildings and/or structures
in anf residence br busindsz district when permitted by the Board of

| Eoning Appeals, LILCO holds a 'Special Exception permit for its entire

|
,

3-
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parcel under zoning Board Case No. 553 of 1961 which permits . .
.

"construction and maintenance of an operations headquarter consisting
of an of fice end assembly room, warehouse, garage, storage platforms,
storage rooms, tryck parking, and storage areas" to be "constructed .

.in accordance with the plot plan received by the Board of Zoning.

Appeals"."

This proposed use was never presented to nor passed upon bythe Board of Zoning Appeals end, therefore, t.h e Town maintains suchuse is beyond the scope of the permit.

Further, the use is neither an expressly permitted use in a
"Business District *' nor is it provided for within the Special
Excetstion issued in 1961

The Town seeks an order from this Courts

(1) permanently restraining and enjoining LILCO or anyone
acting under, or through, LILCO from using this trailer or permitting
it to be used in violation of the laws and ordinances of the Town

(2) directing LILCO to permanently remove the trailer and
connections thereto es well as any other equipment, supplies or
atructures relating to the evacuation, reception, radiological
assessment and decontamination uses:

(3) restraining LILCo from using the area for drill
exercises; the storage of equipment and supplies and the installation
of and/or the capability to introduce the trailer structure: ,

(4) directing LILCO to rencve the Bellmore Operations
Center from its planning documents and from, in anyway, representing
that the present and proposed reception-evacuation, radiological
assessment and decontamination uses are permitted and lawful.

LILCO admits that it has identified the Bellmore Operations
Center in its nuclear emergency plan for the proposed uses set forth
in the Town's cornplaint.

.

LILCO admits that it has a Special Use permit for its entire
parcel of land but denies that consideration by the Board of Zoning
Appeals was, or is, required.

Further, LILCO seeks to have the complaint dismissed for
f ailure to set forth a cause of actions and alleges that the action is
barred by estoppel, laches, doctrine of unclean hands and waiver; that
the olelms of the Town are nonjusticidblE Y0r 136K 5f YipiheE6 &nd
some MV6 Eden renderid muut.

.

3-
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LILCO contends the application of the local zoningordinances invoked by the Town is preempted by rederal regulation inthe area of nuclear safety and

that the State of New York, the County of Nassau and the
Town of Hempstead have each abdicated their responsibility to deviae a
nuclear emergency plan under Federal Law and have had a full and fair
opportunity to voice objections to LILCO's nuclear emergency plan in
hearings before the Nuclear Regulatory Commission.

Some of the defenses raised by LILCO are sophistical,wheras, all are without legal merit.
'

l. The complaint meets all of the criteria set forth in
the CPLR and does, indeed, set forth a viable cause of action, i.e.,
the allegation that the admitted installation and proposed use are not
permitted as a matter or right and without a permit and are not
contemplated and/or included within the special Exception granted bythe Town to LILCO in 1961.

1

The Town has submitted evidentiary facts to support theallegations of the complain t . LILCO has not denied either the
installation or any proposed nse and rests its case on untenable legal
arguments individually addressed by this court within this decision.

The Town has a duty pursuant to Sections 261 and 268 of the
Town Law to commence this litigation. When a use has been commencedand its continuance is projected and admitted, injuncrive relief isthe proper remedy.

LILCO has been notified of the alleged violations and there
is nothing before this court to indicate that there has been an; abatement of the violation.

! 2. The equitable defenses prof fered by LILCO of estoppel,
! laches, unclean hands and waiver cannot be asserted against agovernmental body seeking to perform its duty. Insofar as the defense:

| of "estoppel" is concerned, LILCO was notified promptly as to theTown's position. This eliminates a factor of "reliance", which, if)

i present could perhaps create an exception of the doctrine that
t estoppel cannot be erTectively applied to a municipality exercisingits sovereigr. power. N.Y. STATE INSPECTICH, $ECURITY AND LAW|

ENFORCEMENT EMPLOYEES, DISTRICT COUNCIL 82 v. CUOMO, 450 Nif$ 26, 1, 6;
| affirmed 455 NYS 2d 719; HAMPTONS HOSPITMNCi MEDICAL C ENTT,h v.| HOOP E , 435 MYS 24 239, 241542. ~ ~' ~*

l
i

Addressing the defense of "laches": It is hornbook law thati this defense canr.ot be applied against a municipality in the exercise
| of a sovereign duty. *

|

| -<-
|
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COMMIS SIONEFi Or_ _ SOCI AL SERVICES v. JERRY B. 451 NYS 2d 981, 983.
INCOnPORATEQ VII,tA(iE OF WESTDURY v. SAMUELS, 260 HYS 2d 369, 372.

With respect to the defense of "unclean handet, this defense
is likewise meritless. The action of the Town does not sound infraud, illegal or unconscionable conduct.

The final equitable defense of "waiver" is likewiseuntenable in law or fact. The Town acted prudently, conscientiouslyand expedatteusly to enforce the Town codes. The Town notified LILCOand, after non-compliance with said notice, instituted thislitigation.

3. The affirmative defense that this action is
"non3usticiable for mootness and lack of ripeness" is unavailing.

The necessary elements of a justiciable controversy are (a)
legally protected interest and (b) a present dispute. These

a

elements are self-evident and present in this litigation. The Townhas an interest, albeit a duty, to protect against violation of its
codes and ordinances adopted for the common good. LILC0, to itscredit, does not deny the proposed use of the Bellmore site and, in
fact, would be hard put to do so in view of the "trailer". The issues

f ar from moot and certainly ripe enough to litigate.are

4. The defense that the Town is "preempted" because of the
"Emergency Plan" is contrary to the established law. In other words,
because nuclear power is Federally regulated, LILCO maintains that the

| duly enacted local laws may be disregarded and discarded.
Unlike LILCO, the Federal government does recognize the

| validity of local governmental jurisdiction. To sustain this premise.
| LILCO must demonstrate a Congressional intent to preempt State law.
| LILCO has not met this cri te ria and, indeed, cannot. PACIPIC CAS a'

_ ELECTRIC CO. V. STATE ENERGY RESOURCES AND DEVELOPMENT COMMISSION,
461, U5 190,206. JONES v. PATN PACKING CO., 430 US 519,525. NEW YORK
DEPT. OF SOCIAL SERVICES v. D U_B L I N O , 413 US 405,413. SILKWOOD v.MERR-HCGEE CORP. , 464 US 230,25b.

LILCO's argument of "preemption" was ra'ised against SuffolkCounty relative to that County's refusal to adopt an emergency
evacuation plan. The District Court found against LILCO. CITIZENS
FOR AN ORDERLY ENERGY POLICY V. Surr0LJ COUNTY, 604 red supp 10843
af firmed 813 Federal 2d 570.

| The Nuclear Regulatory Commission has recognized toninq laws
as a legitimate function of locci government, although the same may
negatively impact on the utility's operation of licensing a Nuclear
Power Plan.

.

5-
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5. LILCO raises another incredible defense to this action.Town 16 "preempted" from enforcement of its soning laws because it has
"abd cated" its responsibility to prepare a Nuclear Response Plan.

The Town has no duty to defano, promulgate, recommend oradop*. 4 Nuclear Response 71an. The Nucicar Regulatory Commission has
so sr.ated. See 44 red. Reg. 75, 169; and Citizens for an orderly
Enercy Policy v. Suf folk County, 604 fed Supp at 1094-96.

For all of the foregoing reasons, the Court makes thefo11cvang det.ntminatient

Motion for plaintif f for summary judgment is granted.
Cross-motion by defendant for partial summary judgmentdism ssing the third, fourth, fifth, Sixth, seventh, eighth and ninth

causes of action is denied.

Motion by plaintiff for a protective order pursuant to CPLR52004, 3103 no 3122, is denied as academic in light of the decision
reached upon plaintiffs' motion for summary judgment an is thec ros s-mot ion by defendant for an order pursuant to CPLR $3124compelling the production of certain documents.

Settle Judgment on Notice.

Dateds /E u -

XXy '

[ J.s.C "

,

o

I

a

-_ - - . _ - . _. - _ - - _ , . , , _ . . . , - - .- . _ . . - , _ _ - .-
.



- . _ _ _ . _ _ - _ _ _ _ _ _ _ _ _ _ ___ _______ ____.

gTA#14090 - -

. -

"EKF/cb - -

*-
; . ..

.

.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU
...................-x
TOWN OF HEMPSTEAD, and BERT A. MAYER,
Commissioner of the Department of
Buildings of the Town of Hempstead,

Plaintiffs, VERIFIED COMPLAINT

- against . Index No.

LONG ISLAND LIGHTING CO., and any of
its agents, officers, servants,
employees, successors and assigns, and
anyone acting by, through, or under the
Long Island Lighting Co.,

Defendants.
--------------------x

( The plaintiffs, by their attorney, W. Kenneth Chave,

Jr. , Town Attorney of the Town of Hempstead complaining
-

of the defendants respectfully allege as follows:
.

FIRST: That at all times hereinafter mentioned,
the plaintiff, Town of Hempstead, was and still is a domestic

:

municipal corporation with its principal office at Hempstead
.

Town Hall, Town Hall Plaza, Main Street, Hempstead, New York.
| SECOND: That at all times hereinafter mentioned,
|

the plaintiff, Bert A. Mayer, was and still is the Commissioner,

i

of the Department of Buildings of the Town of Hempstea.d.

duly appointed and acting in such capacity and as such ,

official is charged with the enforcement of the Building.
|
tZone Ordinance of the Town of Hempstead.
.

'

THIRD:
!

That upon information and belief at all

;

1

!



-,. .

-
. .

,
,

.

times hereinafter mentioned the defendant, Long Island
.

Lighting Company, hereinsiter LILCO, was and still is

a domestic corporation with its principal office at 175
East Old Country Road, Hicksville, New York.

FOURTH: That upon information and belief the defendant

LILCO generally operates as a utility which supplies electricity
and gas to its customers within the County of Nassau and
the Town of Hempstead.

FIFTH: That upon information and belief the defendant

LILCO by virtue of its corporate capacity and contractual
,

ob' ligations does have, and may have, officers, agents,

servants, employees, successors and assigns, and those

acting by, through, and under LILCO all of whom are named

as defendants herein so that the plaintiffs may have complete
relief in the event of a judgment in plaintiffs' favor.

SIXTH: That upon information and belief the defendant
.

LILCO is the. owner of the premises located at the southwest
.. ,,

,

corner of Newbridge Road and Sunrise Highway in the unincorporatec

hamlet of Bellmore, New York which is also known as Section

56, Block W, Lot 1295 on the Land and Tax Map of Nassau

County and which is known also by street address 2400

Sunrise Highway, Bellmore, New Ycrk. i
.

'

SEVENTH: That upon information and belief the
.

;

above-described real property and improvements thereon

|
2- I
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are popularly &nown as the "LILCO- Bellmore Operations
.

Center".

EIGHTH: That the legislative body of the Town '

of Hempstead, to wit: the Town Board, has heretofore enacted

a certain ordinance known as the "Building Zone Ordinance

of the Town of Hempstead" which was first ef fective on
January 20, 1930

and which has been subsequently amended,

revised, and reenacted and which is hereinaf ter referred
to as the "Building Zone ordinance."

,

NINTH: That the above-mentioned "Building Zone

Ordinance" has divided the unincorporated areas of the

Town of Hempstead into certain enumerated use districts

the boundaries of which are shown on the "Building Zone

Map of the Town of Hempstead, Nassau County, New York"

which Official Map is part of the zoning ordinance.
TENTH: That pursuant to the above'-mentioned ordinance

and map the defendants' parcel herein is in two different,

use districts. The frontage along Sunrise Highway up to
i

. a depth of 100 feet is in "Article XVI - X Business Districts
(X)" and the balance of the parcel is in "Article VII

t

B Residence Districts (B)."
ELEVENTH: That the legislative body of the Town

of Hempstead, to wit: The Town Board, has heretofore enacted !

and has from time to time amended a certain ordinance
i

!

I-

,

e

V
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known as the "Code of the Town of Hempstead."
WELFTH: That the applicable portions of the "5uilding

Zone Ordinance of the Town of Hempstead" and the "Codei

of the Town of Hempstead" were and are in full force and
effect on the dates hereinafter complained of.

THIRTEENTH: That upon information and belief the

defendant LILCO has designated its Bellmore Operations

Center as a General Population Reception Center for evacuees

in the event of a radiological emergency at the Shoreham
Nuclear Power Station.

-

FOURTEENTH: That upon information and belief as
|a consenuence of the abovementioned designation, the defendant
{;

has included its Bellmore property in its emergency response
plans which will include and have included drill (s) or

-

exercise (s) and the location and storage of related equipment. !

struct.ure, and supplies. And, in the event of a radiological
accident, the subject parcel will be site of the reception,

j

of Suffolk County residents for the purpose of radiological
assessment and the decontamination of persons and vehicles.

FIFTEENTH: That upon information and Delief sometime

prior to July 27, 1987 the defendant LILCO installed or

caused to be installed on its Bellmore property near its
southerly property line a trailer with stabilizer bars

~

with connections to electrical and water supplies: with said

utilities being intermittently connected or disconnected by LILCO<

-4-
.
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_ SIXTEENTH: That upon information and belief the

trailer is located in the "5-Residence Zone" of the Town
of Hempstead.

SEVENTEENTH: That upon information and belief

the trailer contains decontamination facilities consisting
of ni'.te sinks and twenty showers.

EIGHTEENTH: That the siting of the trailer, the.

addition of stabilizing bars, and the actual connection

to utilities constitute the commencement of work for the
erection of a structure within the meaning of $256.C of
the Zoning Code.

NINETEFNTH: That pursuant to $256.C of the Zoning

Code such activity should not take place "until a permit
has been duly issued therefor."

TWENTIETH: That the defendants have not been issued
.

any building permits as provided for in 586-9 and 186-13
. .

of the Town Cods.

TWENTY-FIRST: That the defendants LILCO's construction
and improvement of the structure-trailer without the benefit
of a building permit is illegal.

,

AS AND FOR A SECOND CAUSE OF ACTION

TWENTY-SECOND: That the plaintiffs repeat and
reallege paragraphs "FIRST" through "SEVENTEENTH" cs if

more fully set forth herein.

TWENTY-THIRD: That upe ition and beifef<

-5
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in connection with the siting of the within describedi -

structure-trailer, the defendants have installed plumbing
and/or drainage and a water supply.

TWENTY-FOURTH: That $86-10 A and B of the Town

Code require that plumbing, drainage and water supply

all be installed in a structure pursuant to a permit.
TWENTY-FIFTH: That no plumbing permits have been

.

! issued by the Town to sanction the. work performed by the
.; defendants in connection with the structure-trailer herein.

TWENTY-SIXTH: That in consequence of the foregoing,

the defendant LILCO's installation of plumbing or drainage,;

and water supply without the benefit of a permit is illegal.
AS AND FOR A THIRD CAUSE OF ACTION

TWENTY-SEVENTH: The plaintiffs repeat and reallege,

each and every allegation contained in paragraph "FIRST"
|

through "SEVENTEENTH" as if more fully set forth herein,
l

TWENTY-EIGHTH: That.f63 of the Building Zone Ordinance !
.

'

provides,that a lot or premises in a Residence "B" District i

may be used for certain enumerated purposes and no other.
!

,

! TWENTY-NINTH: That the use of the structure-trailer |

; in a Residence B zone as a decontamination unit is not
: (

'

an expressly provided for use.

; THIRTIETH: That in view of the foregoing, because !

| the decontamination structure-trailer use is not expressly
|

>

| [

4 ;

-6- t
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provided for the defendant LILCO's use as such is deemed
to be prohibited and illegal.

'

AS AND FOR A FOURTH CAUSE OF ACTION

THIRTY-FIRST: That the plaintiffs repeat and reallege
each and every allegation contained in paragraph "FIRST"

through "SEVENTEENTH" as if more fully set forth herein.
THIRTY-SECOND: That $63 of the Building Zone Ordinance

provides that a lot or premises in a Residence "B" District

may be used for certain enumerated purposes and no other.
THIRTY-THIRD: That the use of any property in

a Residence "B" District as a general population reception

center for evacuees in the event of a radiological emergency
including use as a decontamination and radiological assessment

facility is not an expressly provided for use.
THIRTY-FOURTH: That in view of the foregoing. |

because the use as an evacuation reception area including.

. -
''

radi'ological assessment and decontamination operations ,

is not expressly provided for defendant LILCO's use as

such is deemed to be prohibited is illegal.

AS AND FOR A FIFTH CAUSE OF ACTION

THIRTY-FIFTH: That plaintiffs repeat and reallege
,

each and every allegation contained in paragraphs "FIRST"

through "SEVENTEENTH" as if more fully set forth herein.

' THIRTY-SIXTH: That $310 of the Building Zone Ordinance

-7-
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permits public utility buildings or structures in any
'

residence or business district when permitted by the Board
of Zoning Appeals.

THIRTY-SEVENTH: That the defendant LILCO has a

Special Exceptio'n permit for its entire parcel under Zoning
I Board Case No. 553 of 1961 which permits the "construction

and maintenance of an operations headquarter consisting
4

of an office and assembly room, warehouse, garage, storage

platforms, storage rooms, truck parking, and storage areas"

to be "constructed . . . in accordance with the plot plan
received by the Board of Zoning Appeals."

THIRTY-EIGHTH: That the installation, use, and
maintenance of the trailer on any portion of the Bellmore

property and the use of any portion of the Bellmore property
.

as a general population reception center for evacuees

including radiological assessment and decontamination,

. .

activities,was never presented to nor passed upon by the.

Board of Zoning Appeals.

THIRTY-NINTH: That in view of the foregoing, the
presence of the trailer-structure and its use as a decontami-

'

nation unit and the use of any portion of the entire premises

as an evacuation reception-assessment area all as done by, i

'or permitted by,the defendant LILCO is beyond the scope

of the existing Special Use Permit and as such is illegal.
'

I

|

.g.. -
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AS AND FOR A SIXTH CAUSE OF ACTION

FORTIETH: That the plaintiffs repeat and reallege
each and every allegation contained in paragraphs "FIRST"

through "SEVENTEENTH" as if more fully set forth herein.
FORTY-FIRST: That $196 of the Building Zone ordinance

provides that a lot or premises in a "Business" District
may be used for certain enumerated purposes and no other.

FORTY-SECOND: That the use of any property in

a "Business" District as a general population reception

center for evacuees in the event of a radiological emergency,

including radiological assessment and decontamination

operations is not an expressly provided for use.
FORTY-THIRD: That in view of the foregoing, the

defendant LILCO's use of its business zoned property as.

.

general population reception center for evacuees in the

event of a radiological emergency including radiological,

'

assessment and decontamination operations is not expressly

provided for and is deemed to be prohibited and is illegal.

AS AND FOR A SEVENTH CAUSE OF ACTION:

FORTY-FOURTH: That the plaintiffs repeat and reallege
each and every allegation contained in paragraphs "FIRST"
through "SEVENTEENTH" and "TWENTY -EIGHTH" as if more

fully set forth herein.

FORTY-FIFTH: That the present use of the subject
premises which is in the Residence "B" District and which

,

.9 I.
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in anyway advances, implements, or prepares for the designated
use as a general population reception area for evacuees

by such items as but not being limited to the designation

of the Bellmore site in the emergency response plan, the

conducting of a drill or exercise, the storage of supplies
or equipment, and the installation and/or the capability
to introduce the trailer-structure is not an expressly

-

permitted use.

FORTY-SIXTH: That in view of the foregoing, because
the present conduct outlined in paragraph "FORTY-FIFTH"

is not expressly provided for in a Residence "B" District

the defendants' use as such is deemed to be prohibitti:

and is illegal.

AS AND FOR AN EIGHTH CAUSE OF ACTION
*

FORTY-SEVENTH: That the plaintiffs repeat and,

reallege each and every allegation conta'ined in parsgraphs
: , .

'

"FIRST" through "SEVENTEENTH," THIRTY-SIXTH" cnd "THIRTY-
.i

; SEVENTH" as if more fully set forth herein.
1 FORTY-EIGHTH: That the present use of the subject

premises which in anyway advances, implements or prepares
i for the designated ~use as a general population reception

! area for evacuees by such items as but not being limited

to the designation of the sellmore site in the, emergency
|

; response plan, the conducting of a drill or exercise,

- 10 -
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the storage of supplies or equipment, and the installation
and/or the capability to introduce the trailer-structure
was never presented to nor passed upon by the Board of
Zoning Apposts.

FORTY-NINTH: That in view of the foregoing, the '

present conduct outlined in paragraph "FORTY-EIGHTH" is'

not expressly provided for on the subject premises pursuant
to the existing Special Use Permit and the defendants'

use as such is beyond the scope of the existing Special
Use Permit and as such is illegal.

AS AND FOR A NINTH CAUSE OF ACTION

FIFTIETH: That the plaintiffs repeat and reallege
each and every allegation contained in paragraphs "FIRST"

through "SEVENTEENTH" and "FORTY-FIRST" as if more fully
.'

set forth herein.
FIFTY-FIRST: That the present use of the subject

premises which is in the "Business" District and which.

*

in anyway advances, implements or prepares for the designated i,

use as a general population reception area for evacuees

by such items as but not limited to the designation of

the Bellmore site in the emergency response plan, the

c6nducting of a drill or exercise, the storage of supplies
or equipment, and the installation and/or the capability !
to introduce the trailer-structure is not an expressly !

!

!

- 11 -

~ . . -- -



_ -_ _ _ _ _ _

-,.

. .

.

.

.

permitted use.

FIFTY-SECOND: That in view of the foregoing, because
the present conduct outlined in paragraph "FIFTY-FIRST"

is not expressly provided for in a "Business" District,
the defendants' use as such is deemed to be prohibited
and is illegal.

FIFTY-THIRD: That the defendants, with knowledge
of the aforementicned violations, continue and refuse

to cease the illegal operation and use of its premises
..

as an evacuation reception area including radiological
assessment and decontamination operations.

*
rIFTY-FOURTH: That the defendants threaten to

continue and do continue to use and operate said premises

and maintain said structure in violation of the Building
Zone Ordinance and Town Code of the Town of Hempstead.

all to the irreparable harm and injury of the plaintiffs.-

* **
FIFTY-FIFTH: That the plaintiff Town of Hempstead,

is authorized to institute these actions pursuant to the
provisions of Section 135 and Section 268 of the Town

Law of the State of New York.

FIFTY-SIXTH: That upon information and belief,

the acts complained of commenced on or about July 27,
1987, and continue to date.

FIFTY-SEVENTH: That the plaintiffs have no adequate
remedy at law for any of the causes of action.

I

'

|12 --

i
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .



_ _ - _. _. - . .. . _ _ _ _ __

O 8

' *
-

. ..,

*
:
}

!*

f

*

!WHEREFORE, the plaintiffs respectfully pray for !
judgment as follows: !

1. Permanently restraining and enjoining the defendants i

LILCO, any of their officers, agents, servants, employees, !
'

successors or assigns or anyone claiming or acting by,
.

through, or under them from using the trailer or permitting
.

the trailer to be used in anyway in violation of the laws ,

,

and ordinances of the Town of Hempstead.
!.

2. Ordering the defendant LILCO to permanently

remove the trailer and utility connections thereto from
i

the subject premises and further ordering the removal

from the premises of any other equipment, supplies, or
!:

structures relating to the evacuation - reception - radio-
logical assessment and decontamination uses..

1
, 3.
l Permanently restraining and enjoining the defendants !

*

LILCO, any of their officers, agents, servants, employees,
|.

.

! -

successors'or assigns or anyone claiming or acting by,
.

through, or under them from using any part of its premises

or permitting the premises to be used in any way as a
general population reception center for evacuees in the '

!

event of a radiological emergency including radiological,
'

! assessment and decontamination operations.
,,

4.
!

Permanently restraining and enjoining the defendants

LILCO, any of their officers, agents, servants, employees, f,

|

,

; - 13 -
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Isuccessors, or assigns or anyone claiming or acting by,

through or under them from using any part of its premises
1
lor permitting the prenises to be used in anyway which

advances, implements, or prepares for the designated use

as a general population reception center for evacuees

in the event of a radiological emergency including but
.

limited to the conducting of drills or exercises,not

the storage of equipment and supplies, and the installation

of and/or the capability to introduce the trailer-structure.
5. Ordering the defendants to remove the Bellmore

Operations Center from its planning documents and further

restraining and prohibiting the defendants from in anyway

representingthatthepresentandproposedreception-evacuationj
- radiological assessment and decontamination uses are

I

permitted and lawful. |
-

'

:6. Granting such further and different relief .
'

which the Court may deem just and proper together with
.

the cost and disbursements of this action.
Dated: Hempstead, New York

August 14, 1987
:

'

W. KENNETH CHAVE, JR., ESQ.,
Town Attorney and Attorney
Plaintiffs

;
e

Office and P.O. Address, |Hempstead Town Hall
Town Hall Plaza, Main Street,
Hempstead, New York 17550 |

|
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