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1 RROCEED1 sos

2 JUDGE KOHL: Good morning. I am Christine Kohl. And

3 on my right is Al Rosenthal, and to my left is Dr. Reed f

4 Johnson.

5 We are hearing oral argument this morning on the "

6 appeal on the Licensing Board's December 7, 1987 partial .

7 initiul decision in the Shoreham operating license proceeding.

8 In its decision, the Board determined that the scope

9 of an emergency exercise conducted in February of 1986 was
t

10 insufficient to comply with certain of the NRC's regulations. |

11 I would like counsel now to identify yourselves for

12 the record. And we will start with Mr. Irwin. |

13 MR. IRWIN: Ms. Kohl, my name is Donald P. Irwin with '

14 the firm of Hunton & Williams at our Richmond office

15 representing Long Island Lighting Company. With me to my right

16 is Lee B. Zeugin, also of our firm.

17 JUDGE KOHL: Thank you. !

:

16 Do you plan to reserve any time for rebuttal?
: L

| 19 MR. IRWIN: My expectation is to use not more than

20 half an hour for oral argument, and reserve about ten minutes

21 for rebuttal, and obviously for the Board's questions. |
: !

| 22 JUDGE KOHL: Thank you.

Ii

23 Mr. Reis.'

! 24 MR. REIS: My name is Edwin Reis, and I am counsel f

25 for the NRC staff. With me at counsol table today is William
t

?'
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O
K/ 1 Cumming of the Federal Emergency Management Agency.

2 JUDGE FOHL- And do you plan to reserve any time for

3 rebuttal?

4 MR. REIS: Yes, about three minutes.

5 JUDGE KOHI , Thank you.

6 MR. LANPHER: I am Lawrence Coe Lanpher with the firm

7 of Kirkpatrick & Lockhart representing Suffolk County, New

0 York. And on my right is Susan Casey of my firm.

9 MR. ZAHNLEUTER: I am Richard J. Zahnleuter, Deputy

10 Special Counsel to the Governor, and I represent the Governor

11 and the State of New York.

12 JUDGE KOHL: Thank you.

13 Mr. Irwin.

O 14 MR. IRWIN: Thank you, Judge Kohl, and members of the

15 Board.

16 May it please the Board, my name is Donald P. Irwin,

17 and I represent Long Island Lighting Company in this matter.

18 This case comes for argument before this Board

19 approximately two years, two months, and two weeks after the

20 conduct of an exercise which was intended to lead to

21 demonstration of the implementability of Long Island Lighting

22 Company's off-site emergency plan for the Shoreham Nuclear

23 Power Station.

24 It is here because a Licensing Board has issued in

25 some respects an unprecede.ted interpretation of a regulation

O
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1 which has been construed in practice literally dozens if not-

2 . hundreds of times.

3 The case arises because the Board took one sentence

4 out of a very complex regulation, chose to read that sentence

5 by itself, and decided that that sentence was clear, and
.|-

6 constructed its entire rationale for an opinion around it.
F

7 LILCO believes that that reasoning by the Board was

8 incorrect, that it had profound effects for the opinion, and

9 that the opinion is therefore in error, and that its results

10 are in error.

11 The exercise which forms the basis for this appeal

12 ultimately deserves a little factual recitation, although it is

13 set out in the brief, and I will not recapitulate it in

('

14 unnecessary detail.
,

15 It began with an inquiry or request by LILCO to the

16 NRC in the summer of 1984 for an exercise that was required to'

a

17 be conducted before a full power license could be issued,4

18 against the background of a New York State court case entitled

19 Cuomo v. LILCO, which has held that implementation of any
*

20 emergency plan by Long Island Lighting Company in which New

| 21 York State or Suffolk County did 1Dt participate might violate

! 22 New York State law.
]
1 23 As the Appeal Board may know, and I say this

24 parenthetically, that case imposed certain structural

25 limitations on the possible scope and extent of play in the

Heritage Reporting Corporation
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'U 1 exercise. That case has also been subsequently reversed by the

2 New York Court of Appeals in a decision rendered I believe late

3 in February of this year.

4 Long Island Lighting Company's request to the NRC in

5 the' summer of 1984 was dealt with in a series of correspondence

6 between William Dirks of the NRC and Samuel Speck of FEMA.

7 FEMA basically posed two choice, to the NRC. One

8 would be for an exercise of a relatively narrow scope dealing

9 on13 c3th plant associated functions, and the other an exercise

10 of nearly normal scope as possible constrained only by the

11 function of state law limitationa as a result of the

12 Cuomo v. LILCO case then in effect.

13 LILCO opted for the broader choice. FEMA told LILCO
O 14 that it would not be able to make its normal finding of

15 reasonable assurance with regard to the exercise, because state

16 and local governments would not be participating.

17 Nevertheless, the NRC responded in its correspondence that it

18 felt that such a broader exercise would be useful and could

19 perhaps lead to the predictive findings which are necessary for

20 the issuance of a reasonable assurance finding and a license.

21 JUDGE KOHL: Mr. Irwin, when you just used the words

22 perhaps, was it the intent originally of the NRC, FEMA

23 and/or LILCO that that particular request for an exercise be

24 the so-called NTOL exercise required in the regulations?

25 MR. IRWIN: Judge Kohl, the evidence on that point is

O
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. vc . 1 entirely circumstantial, but I believe is overwhelming.

2 First of all, there was, as I said, FEMA gave the NRC ..

3 two choices. The NRC opted for the broader choice. Second,

4 .the NRC indicated that it thought that it could reach

5 predictive findings possibly from the exercise. That fits into<

6 a regulatory construct which involves the components of a

7 reasonable assurance finding.

~

8 Third, although nobody mentioned any of the

9 correspondence at any point, the question of particular

10 satisfaction of NTOL exercise requirements or whether it would
i

11 be a "full participation" exercise, I believe that the

i 12 regulatory construct is going to be of such a nature that when
:

13 one looks at it, that those kinds of references on which

(
i 14 Suffolk County and New York State placed great emphasis in
'

15 their arguments, was absolutely unnecessary.
..

| 16 The regulations, as they had existed since 1980,

j 17 talked about full participation exercises and partial
.

| 18 participation exercises. And the whole course of content from
l

j. 19 that point on, from the correspondence on, was dedicated toward

i 20 planning a normal exercise.

I 21 As FEMA testified in its testimony, they intended to

22 demonstrate all functions and all normal exercise objectives.

! 23 The existing FEMA guidance talks of breaking down. This

1

24 guidance is recorded in this hierarchy of documents that startj

25 with regulations, and go through a joint FEMA /NRC document

(}
| lieritage Reporting Corporation
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() I called NUREG 0654 and go into FEMA guidance memoranda.

2 That whole hierarchy of documents talks of exercise

3 objectives which need to be satisfied over a six year period,

4 not all of which need to be satisfied at any one time, and none

5- of which have ever-been satisfied.

6 JUDGE KOHL: Where is the reference to the six year

7 period, is that in any regulation?

8 MR. IRWIN: Not in the regulation, no, but it is in

9 FEMA guidance memorandum PR-1 which was in effect at the time

10 of the exercise. Now it may be in Appendix E as well, I would

11 have to check. But certainly, in the guidance memorandum,

12 PR-1, and in its successor FEMA guidance memorandum EX-3.

13 JUDGE KOHL: I would like for you to check by the

14 time of your rebuttal as to whether or not you think that it is

15 in Appendix E. Because there is a difference, Appendix E being

16 a regulation, and NUREG 0654 and the FEMA guidance memorandum

17 not having a status as a regulation.

gwouldbehappytodothat. One thing18 MR. IRWIN:

19 that is important to bear in mind in this regard though is that

20 is hierarchy and interrelated pattern not only of regulatory

21 materials, but of structure and conduct of exercises that

22 involves both the NRC and "SMA.

23 One must remember, and this is really important when

24 one is thinking about ripping one sentence out of a context of

25 a pretty convoluted regulation, that the original regulations

O
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() 1 which were Section 5487 from the NRC standpoint and

2 44 CFR, Part 350, I think that it is Section 4 or 5 in FEMA's,

3 are virtually parallel.

4 The basic provision in the NRC's regulation is that

5 of 5047(a)(1), which talks about demonstrations that protective

6 action recommendations can and will be taken sufficient to

7 issue a reasonable assurance finding. That is parallel with
;

8 FEMA's regulation.

'

9 The NRC regulation that talks about exercises,

10 5047(b)(14), merely refers to periodic exercises. It does not

11 distinguish between NTOL exercises or subsequent exercises. It

12 does not talk about full participation, and it does not talk

13 about partial participation.

( 14 Appendix E is in aid of 5047. And Appendix E has

15 been construed in several Commission decisions as needing to be
r

16 read in complement and harmony with 5047, its basic regulatory

17 base. That is, of course, also consistent simply with standard

18 patterns of judicial. construction.''

r.

19 There is then a basic regulatory guide, NUREG 0654,

20 which originally was recited as part of the regulation in a

l 21 footnote. And when the Commission removed it as part of the

22 regulation, it said in the Federal Register notice that itsi

23 removal of NUREG 0654 was not intended to diminish the effect"

24 of that re,ulation.

! 25 JUDGE KOHL: Well, was it actually ever part of the
:!

O'

Heritage Reporting Corporation
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(/ 1 regulation and incorporated by reference, or was it just

2 mentioned that this is guidance that should be looked to in

3 interpreting and applying the regulation?

4 MR. IRWIN: Judge Kohl, I believe that it is the

5 latter. But in the complex hierarchy of technical legal

6 guidance that characterizes this kind of agency's regulation, I

7 think that it was and is regarded by very authoritative

8 guidance dignified by two agencies.

9 And that is very important. Because the two agencies

10 operate in tandem, not only pursuant to a memorandum of

11 understanding between them, but pursuant to an executive order

12 signed by President Carter.

13 What you have got is an almost symbiotic relationship

O 14 that has in addition to this whole hierarchy of documents

15 established a pattern of setting up, rating, and conducting

16 exercises over nearly a decade now.

17 JUDGE KOHL: I do not think that anybody is

18 quarrelling with that notion. I think that everybody

19 recognizes the role ot the two agencies in emergency planning.

20 The issue is one respect are the FEMA determinations as to the

21 scope of an exercise essentially unreviewable.

22 MR. IRWIN: They are not absolutely unreviewable.

23 There is certainly a high threshold of deference which ought to

24 be accorded to FEMA's determinations, which has the NRC has, at

25 least ex officio, participation through its own and other

O
Heritage Reporting Corporation

(202) 628-4888



_____ ___-_ _ ___ _ _ _ __ , . _ ._ _ _ _ _ _ _ _ _ _

'

,,

.

11 i

O |

1 agencies participate as well. !

2 We argued in our brief, as the Board knows, that we ;

3 believe that'these contentions as admitted were improper, [
t

4' because they went toward exercise design, without any ;

!

5 allegation that the design departed from the usual pattern. i

i

6 And in the context where you have literally almost a decade of ;d

i ,

7 usage, .there ought to be some showing that some departure from
;

) 8 the norm has been effected.
.

t-

9 JUDGE ROSENTHAL - Is it not a little late in the game j

i
'

10 to be talking about whether that contention was properly
i

! 11 admitted or not? -

?

12 MR. IRWIN: Judge Rosenthal, we might be saying that |
!

d 13 it is a little late in the game to be arguing this appeal,

( f

14 because we have an exercise that is now scheduled. ;

!15 JUDGE ROSENTHAL: That is another question.

I i

16 MR. IRWIN: But the fact of the matter is that there
'

!
.,' 17 is an important aspect of not only of policy but of process ;

,

18 that arises when you have an exercise formation process that is

19 subject willy-nilly to de novo review after literally hundreds !

20 of man years have been invested in the planning, conduct, and
l

21 review of the exercise. ;

L>

22 I think that there should be a high presumption not i'. t

23 only because of expertise, and of planning, and of history and (
f'

| 24 the circumstances against the introduction of such a '

i
i 25 contention. [

i |

() !
IHeritage Reporting Corporation
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1 JUDGE KOHL Well, let me ask you, Iir. Irwin. Let us'

2 assume that we are willing to give the high level of deference

3 to the expertise of the agencies, and also deference to the

4 fact that this is an exercise that was planned over a lengthy

5 period of time.

6 What regulatory significance does the February 1986

7 exercise have vis-a-vis any license issuance, given that under

8 the regulations that another exercise has to be performed in

9 order to meet that two year pre-licensing window requirement.

10 Why are we here, in other words, is this not moot?

11 MR. IRWIN: No, ma'am. It is not moot for a number

12 of reasons. First of all, we are planning another exercise.

13 We would like to know what we have to plan. That is why it is

O
14 important for this Board --

15 JUDGE KOHL: So you are asking for an advisory

16 opinion?

17 MR. IRWIN: No, ma'am. We are asking for a precedent

18 based on history, which has already had the regulatory

l ') consequence of essentially voiding our efforts of two years

20 ago.

21 JUDGE KOHL: Answer my first question, does the

{ 22 exercise which was performed in 1986 has any regulatory

23 significance?

24 MR. IRWIN: If this Board concludes that it was valid

25 in its scope; yes, ma'am, it can have a very significant

O
Heritage Reporting Corporation
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I)ss 1 offect. The reason being that the Licensing Board, we believe

2 incorrectly, that there were certain flaws in that exercise.

3 But they also found that we had done a number of things i

4 correctly.

5 If the exercise was itself a valid structure for

6 evaluation, then the scope of the exercise conducted this year

7 at least for licensing purpcses may be different than it
i
'

8 would be than if the exercise two years ago were a legal

9 nullity.

10 The reason specifically is that it may be that if we |
<

11 are held to have had a valid exercise two years ago from an [
.

12 overall standpoint, but that we had certain areas that needed

13 to be remedied, the areas which would be open for litigation

O 14 for licensing purposes this year would be those remedial

15 aspects of the exercise. But that the other aspects of the

16 exercise would stand on a different footing, that of a normal

17 biennial exercise. j

18 And that could be a very important difference given

19 the nature of the litigation that took almost two years to

20 complete the first time. We frankly are not very interested in

21 another two year hearing on a two year exercise.
.

,

22 JUDGE'JOllNSON: Are you admitting in that last

23 atatement that there is a difference between a NTOL and an

24 biennial exercise?

25 MR. IRWIN: No, sir. There is a difference from the

Heritage Reporting Corporation
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() 1 standpoint of the threshold perhaps of litigability of issues.

2 I believe that in a normal biennial exercise that anybody who

3 wishes to bring its results before a Licensing Board has a far

4 higher threshold to jump than is the case when an applicant

5 still has yet to obtain a full power operating license.

6 But that does not imply that the criteria or

7 requirements for the exercise itself are any different. I do

8 not believe that they are.

9 JUDGE JOHNSON: You mentioned in your not long ago

10 opening remarks that FEMA indicated that they would not be able

11 to make a finding, but that they were going to go ahead and

12 evaluate an exercise anyway.

13 MR. IRWIN: Yes, sir.

D}(- 14 JUDGB JOHNSON: That was an opinion of FEMA's in

15 1995.

16 Did they subsequently make any finding with regard to

17 the exercise in February of 1986?

18 MR. IRWIll: They made numerous technical findings.

19 They did not draw a bottom line policy finding of reasonable

20 assurance or lack thereof. They left that to the NRC. The

21 position which FEMA took was that in the absence of

22 participation by states and localities that their regulatory

23 structure was not set up to enable them to draw a

24 conclusion.

25 If you look at Part 350, it is geared entirely to

O Heritage Reporting Corporation
(202) 628-4888
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\ 1 state and local participation in exercises. The exercise for

2 Shoreham was constructed by analogy from the substantive

3 requirements with different actors and based on a provision of

4 the memorandum of understanding which permits joint

5 corroboration in exercises by NRC and FEMA even without state

6 and local participation.

7 JUDGE JOHNSON: As a result of the recent cmendment,

8 to Appendix E with respect to state and local government

9 participation, will FEMA be able to make a finding on the

10 exercise to be held in the future?

11 MR. IRWIN: Mr. Cumming perhaps could speak better to

12 that than I. But I believe that there may be a broader ambit

13 for FEMA to make reasonable assurance findings.

O 14 JUDGE JOHNSON: Can the NRC make its predictive

15 findings with respect to the emergency plan in the absence of a

16 FEMA finding?

17 MR. IRWIN: Absolutely. This is the Commission's

10 responsibility under the Atomic Energy Act.

19 JUDGE ROSENTilAL: But I take it, Mr. Irwin, that

20 there is no outstanding FEMA finding to which a rebuttable

! 21 presumption of correctness would attach, is that right?
;

22 MR. IRWIN: Not a bottom line matter,

23 Judge Rosenthal. There are literally dozens of them as to the

24 specific components of performance.'

25 JUDGE ROSENTHAL: Is it not the bottom line finding

Heritage Reporting Corporation
,
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b' I that under 10 CFR 50.47(a)(2) that the rebuttable presumption'

2 of correctness attaches?
|

3 MR. IRWIN: An interesting question. I am sure. |

4 There are findings, and then there are findings. I honestly do
)

5 not know the answer to that qu'estion, Judge Rosenthal. I think )

I6 that it is an open one.
i

7 JUDGE ROSENTMAL: The regulation, as you know, is

8 written in terms that a FEMA finding will constitute a

9 rebuttablo presumption on questions of adequacy and

10 implementation capability.

11 MR. IRWIN: That is correct.

12 JUDGE ROSENTHAL: That seems to suggest that the
|

13 finding only attaches to these ultimate findings, which in this
(

14 instance, you have indicated that FEMA has not made,

l 15 MR. IRWIN: That is one possible, but certainly not

16 the cnly necessary construction of that regulation. FEMA has a

17 cadre of experts who make findings as to literally dozens if

'

18 not hundreds of issues in the course of an exercise. The ,

'

19 reason that FEMA did not draw an overall finding was a

20 structural one geared to their own regulations. All kinds of i

!

21 principles involving agency deference to expert judgments and
i
'

22 so forth.

23 And the question is not addressed frankly in the

24 legislative history of the regulation. It is one that I have [

25 frankly puzzled over.

(
Heritage Reporting Corporation !
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17,

: o 1 JUDGE KOllL: Mr. Irwin, you only have about eleven
a

2 minutes left. I would like you to address the so-called four
1

; 3 omissions from the exercise.

4 (Continued on next page.)
|

5
,

1
i 6
4

! 7
.

8

.

|
,

| 10
|
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;
'
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(
. 1 MR. IRWIN: Let me mention one or two things in

'

' i
2 passing if I could, Judge Kohl.

,3 There are a couple of things in'the welter of4

4 arguments about the meaning of Appendix E, and Paragraph j
4 ;

5 4(f)(1) that are clear.
i

-

The first is that when the Commission published that6

7 regulation initially in 1980, there was no distinction made [
t.

'

8 between N10L exercises and FEMA power exercises. And, indeed,j

9 FEMA and the NRC cruised along for four years holding exercises [

10 and developing their administrative structure with those two ;

11 kinds-of exercises, NTOLs and biannual and annual exercises.

12 Second, when the regulation was amended in '82, '83
,

13 and then '04, the amendments were geared not with the goal of
'.

C:1 14 beefing up or changing NTOL requirements, but with the goal of

15 lessening the administrative burden on the states, particularly ,

j 16 those that had multiple plant sites in them arising from annual
I ( i

j 17 exercises. j

i 18 So even if the NTOL exercise requirements are slow the j

i
'

19 same as they always were, and even if operating licensing I
i

| 20 requirements for regular or bi-annual exercises may have been
.

21 relaxed, the NTOL requirements are what they were, and this |
i.

j 22 exercise wats designed in accordance with that. |
4

| 23 As FEMA said, it was as comprehensive exercise as any j
i

i

; 24 that had been conducted. }
| !

25 Now, let me address what you actually wanted to hear. 1

i

; (:) !
| Heritage Reporting Corporation |
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O 1 I'm sorry, I needed to get that off my chest because I think

2 it's very important.

3 There are four areas where the Licensing Board

4 faulted LILCO for not doing more. The first is EBS. What

5 actually was not done in EBS was a pretty small area of the

6 actual integrated demonstration of capability to produce --

7 make the decision, decide what to say, and get the message out.

*

8 JUDGE KOHL: If it was such a small thing, why wasn't

9 it done?

10 MR. IRWIN: Why wasn't it done?

11 We did not broadcast simply because until less than

12 60 hours before the exercise we did not know whether we would

13 be under criminal prosecution in New York State.

O
14 Second --

15 JUDGE KOHL But the failure to broadcast isn't the

16 deficiency --

17 MR. IRWIN That's right.

18 JUDGE KOHL: -- found by the Licensing Board. It was

19 the failure to contact somebody at WALK Radio and to have an

20 authentication which -- am I correct in my understanding that

21 we're talking about two or three people maybe being involved in

22 that?

23 MR. IRWINt Probably. I think there is --

24 JUDGE KOHL: So there was no public participation

25 involved, and so you don't even get into the, you know, was
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O !1 this reasonably achievable without mandatory public
,

2 participation. That's in apposite, right?
'

3 MR. IRWIN: Not in the sense in the public at large,

4 but you have got to remember that radio stations are very

5 sensitive. They are on the cusp of being puolic in everything

6 they do.

7 There was and still is an atmosphere of more

8 totalitarian discouragement of anything related to Shoreham or

9 Long Island. And I cannot speak to that specific arrangement,

10 Judge Kohl. I do know that FEMA did not express profound

11 disagreement with LILCO on it. It is a technical matter. The

12 LILCO matter demonstrated their capability. The only thing

13 that didn't happen was that the WALK people didn't pick up the

14 line and do that which they normally do anyway virtually

15 weekly. They are part of an EBS network. They are used to

16 broadcasting test signals. And that's the technical aspect

17 that remains. That's all that remains.

18 That, I believe, can be done, and the FEMA witnesses

19 testified that it could be done in a FEMA Rep 10 test.

20 By the way, the Intervenors --

21 JUDGE KOHL: Is it the same signal that the FCC or

22 whoever requires stations to do it? I mean you see it on

23 stations around here every month or so. Is it the same, or are

24 we talking about something different?

25 MR. IRWIN: It would not be the identical test

O
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(_)j 1 message. What the procedure for broadcasting test message, I

2 believe, is the same whether one is talking about a regular
,

3 weekly test or Shoreham or-Calvert Cliffs specific test.

4 In.this regard, by the way - 'I'm sorry.s

5 ' JUDGE JOHNSON: Mr. Irwin, are you familiar with'the

6 genesis of the term "without mandatory public_ participation *?

7 Does it have anything to do with the county or state not being

8 willing to participate, or passing laws with respect to the

9 station?

10 MR. IRWIN: No, sir. It has to primarily with, as I

11 recall -- it has nothing specifically to do with Shoreham or

12 anything, or any other specific case. I believe its primary

13 genesis was out of a ecognition that evacuation -- literally

( 14' evacuating the population of an area as part of an exercise

15 would disrupt life as usual to an unnecessary extent, that kind
:

| 16 of thing.

17 JUDGE JOHNSON: And you know when those !

18 determinations were made originally by the Commission?

19 MR. IRWIN: That regulation was initially enacted in

| 20 1980.

21 JUDGE JOHNSON: The determination that public

22 participation was not required in an evacuation exercise, when

23 was that determination made?

24 MR. IRWIN: The regulation containing that phrase I

25 believe initially enacted in 1980.

I }
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'- ~1 JUDGE JOHNSON: You are aware of no Commission

2- . decision prior to that?

3 MR. IRWIN: Well, the modern regulations --
'

4 JUDGE JOHNSON: Or appeal board decisions prior to

5 that?

6 MR. IRWIN: The modern regulations didn't exist until

7 1980, and they have had --

8 JUDGE JOHNSON: Are you telling me that there were no

9 emergency exercise requirements before 1980?

10 MR. IRWIN: No, sir. Appendix E has existed since

11 1962.

12 JUDGE' JOHNSON: And there were no off-site provisions

13 in that appendix?

14 MR. IRWIN: Until 1980, those provisions were purely

15 hortatory. Licensees and state and local governments were

16 encouraged to develop joint plans, but there was no linking of

17 those plans to license issuance or maintenance. That was a

18 result of the post-TMI regulatory changes.

19 JUDGE JOHNSON: Well, I suggest you read ALAB 486,

20 8 NRC 9, starting at Page 14.

21 MR. IRWIN: I will com9 back to that. I have

22 obviously fallen off the boat somewhere, but I'm -- if I can --

23 JUDGE JOHNSON: Well, I think it has a great deal to

24 do with the phrase that we're talking about here, and that is

25 mandatory participation. It had a genesis many years -- I mean i

O
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( ,/. 1 in the years before Three Mile Island,.and it has a meaning,

2 and the meaning is that the public in general will not have to g

3 participate in an evacuation. And that was a determination

4 made by the Commission I think in July of 1976, or '77. But in

5 any event it is somewhat irrelevant except for the term

6 "mandatory participation" has, in the context of evacuation

7 planning, I believe a specific meaning.

8 MR. IRWIN: I'm sorry, now I understand your

9 distinction. I was addressing it solely in the context of

10 exercises, not in the context of planning per se.

11 One additional point on the EBS participation matter.

12 In the Interrenor's brief there is a reference to testimony by

13 FEMA witnesses that a FEMA rep 10 test does not substitute for

( 14 a broadcast of any EBS message.

15 That is correct. FEMA rep 10 test does not

16 substitute for the full range of EBS testing. The point is

17 that most of that testing was in fact done at Shoreham, and the

18 FEMA witnesses did make that distinction and found that at

19 Shoreham they would find a FEMA rep 10 test satisfactory as to

20 the balance.

21 As to school participation, only one school district

22 did participate. If one has to define a vital district,.the

23 vital district, it's the district that occupies the two mile

24 ring around the plant That --

25 JUDGE KOHL: As I understand it, only one high school

O
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s/ ;l within the district participated.

2 MR. IRWIN: That's the only high school within the

o 3 district, Judge Kohl.

4 JUDGE KOHL: There are no elementary schools?

5 MR. IRWIN: There are elementary schools, and I

6 believe that a bus -- I believe there was partial participation

7 at one elementary school.

8 That is the only school district in the 10-mile EPZ

9 that was willing to commit in advance to planning with LILCO.

10 As the Intervenors own testimony in this case attaches numerous

11 resolutions, some pre-dating, some post-da, ting the exercise,
12 but all of it indicating adsmant hostility to planning with

13 LILCO prior to the time the county is willing to plan.

O 14 JUDGE KOHL: Does the record show that any other

15 school district was asked and refused?

16 MR. IRWIN: Judge Kohl, I think that frankly was a

17 question that needn't have been asked, not by you, but by

18 LILCO.

19 JUDGE KOHL: Would you give me a yes or no answer to

20 my question?;

| 21 MR. IRWIN: No, there was no such question, but I can

22 tell you, based on my experienc9 on Long Island, that I am

| 23 absolutely confident of the answer.
A

24 Had we known that that was a requirement, we sure as

25 the dickens would have asked it. I can tell you that.
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1 JUDGE ROSENTHAL: But LILCO did not make a conscious'-

2 decision not to invite other school districts to participate?
I

3 Because there is a footnote in the brief of the Intervenors

4 that quoted a witness as stating that he had been advised that |

5 the management had made a conscious decision not to invite the

6 school districts to participate. |

7 Is that true?

8 MR. IRWIN: Judge Rosenthal, that is testimony by Mr.

9 Devario, I believe.

10 JUDGE ROSENTHAL: That's correct.

11 No, it was by Mr. Coerski.

12 MR. IRWIN: Coerski.

gm 13 JUDGE ROSENTHAL: Saying that he had been advised by

14 Mr. Devario.

15 MR. IRWIN: Okay. I think that the management of

16 LILCO, and I really hate to make fourth-hand hearsay argument,

17 I think the management of LILCO concluded that it would be

18 simply a futile gesture.

19 Had we been aware that there was literally a formal

20 requirement for a turndown, of course, it would have been done,

21 and that's what we think frankly the board is doing. They are

22 saying just check off everybody who is going to play and who is

23 not going to play. I believe we were doing it this time

24 around.

25 But the fact of the matter is we do not believe

buJ
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O 1 school districts would have participated. Most of them had,
. , .

2 either immediately before the exercise or immediately after,

3- said they would not participate in planning. And so, frankly,

4 - we think we got all the schools that would have participated

5 willingly.

6 We are trying this time around to get more.

/ JUDGE KOHL: In your remaining two minutes, would you

8 ' address the participation of the states in the ingestion

9 pathway?

10 MR. IRWIN: Yes, ma'am.

11- LILCO was --

12 JUDGE KOHL: Did Connecticut participate at all?

13 MR. IRWIN: No, Connecticut did not participate.

14 JUDGE KOHL: Not at all?

15 MR. IRWIN: Not at all.

16 JUDGE KOHL: Not even on communication? I thought

17 there was some reference to something of communications.

18 MR. IRWIN: There was communication with Connecticut,

19 but there was no substantial participation by Connecticut.

20 JUDGE KOHL: And therefore no evaluation by FEMA.

i 21 MR. IRWIN: No, but Connecticut had in fact just

22 performed an ingestion pathway exercise at Millstone Point. I

23 And as you know from the regulations, states get credit for

24 their ingestion pathway, performances for continuing periods of

25 time.

O
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1 JUDGE KOHL: Did they get credit under Paragraph F-1?

2 MR. IRWIN: Interesting question as to whether any --

3 the regulations-don't specifically speak to that, Judge Kohl, I-

4 ' don't believe.

5 I'm sorry,.I'm sorry. Paragraph -- there is a

6 . sentence in F-1 that might be construed that way, but I can

7 tell you with some degree of assurance -

8 JUDGE KOHL: I don't see how you can construe it any

9 other way.

10 MR. IRWIN: No, that's right. I was thinking of

11 practice rather than that one sentence.

12 JUDGE JOHNSON: Does that sentence say they have to

13 participate.in simulating an ingestion pathway aspect of a

14 scenario, or does it say that the states within the ingestion

15 pathway have to participate?

16 It doesn't specifically -- from the look on your

17 face, I don't know -- I have got it in front of me, and it says

18 the states in ingestion pathway have to participate.

19 MR. IRWIN: Yes.

20 JUDGE JOHNSON: But it does not necessarily say that

21 that participation must involve an ingestion pathway

22 subexercise. Is that --

23 MR. IRWIN: It is, I believe, as you characterized
,

| 24 it, i.e., not totally clear.
!

25 Judge Kohl, let me take about three minutes from my

,
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~1 time I reserved for rebuttal, because this ingestion pathway

2 matter is important.

The fact is that LILCO was willing tO perform3 '

4 ingestion pathway. It was told that -- while the structure

5 initially stated by the NRC that it would not'be done.

6 secondly, the ingestion pathway performance of all

7 states in all planc, up to that point at least, was not

8 uniform. New York State had not uniformly performed ingestion

9 pathway evaluations. In fact, New York State at that point was

10 refusing to perform them because of the absence of definitive

11- guidance from FEMA.

12 JUDGE JOHNSON: May I ask a question here?

13 MR. IRWIN: Yes, sir.

14 JUDGE JOHNSON: Assuming that the regulation F-4(1)

15 can be read to require that an ingestion pathway participation

16 be included in this NTOL exercise. Does the NRC or FEMA have

17 the right to disregard that regulation?

18 MR. IRWIN: No. I think, though, that you have to

19 look at the regulation in the construct -- in the context of-

20 demonstration of the overall capability of emergency

21 organizations to perform and to mobilize to do their job. You

22 don't do all 35 objectives every time. It is not clear that.

! 23 you have to do an ingestion pathway exercise every time.

|
24 And certainly in practice, they had not. That is my

25 point, Judge Johnson.

O
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1 JUDGE JOHNSON: Is it conceivable that there be a

2 scenario in which ingestion pathway is not an integral part of

3 the emergency response?

4 MR. IRWIN: Yes, sir. It is --

5 JUDGE JOHNSON: Was this scenario that they ran on

6 February 13, 1986 such a scenario? Do you recall?

7 MR. IRWIN: I believe that the scenario would clearly

8 have called for ingestion pathway response within New York

9 State. As to Connecticut, I cannot recall. I would have to

10 check the wind direction. I just can't recall.

11 JUDGE JOHNSON: How about the nature of the release

12 of radioactive material?

<s 13 MR. IRWIN: Well, again, it depends on how long the
| N)

14 scenario is going to run, because typically you don't get an

15 ingestion pathway reuponse really unless you have a two-day

10 exercise.

17 The design of this exercise was arbitrarily limited

18 by FEMA and the NRC to a one-day exercise.

19 JUDGE JOHNSON: Okay.

20 JUDGE KOHL: Mr. Irwin, I think your time has

21 expired.

| 22 MR. IRWIN: It has expired? I'll save the remaining

23 six minutes or so.

24 Thank you, Judge Kohl.

25 JUDGE KOHL: Thank you.

(
| %>

| Heritage Reporting Corporation
| (202) 628-4888

l



r
.

30
' :n

(. ) 1 Mr. Reis.

~2 MR. REIS: If it please the Board, the staff of LILCO,

3- feels the Board erred in finding the exercise was nc'. of

4 sufficient scope. I would like to outline first the four

5 pointo I would like to make.

6 The first point is that the Board applied the wrong

7 standard. It never faced the question of whether the exercise

8 was of sufficient scope to determine whether there was

9 reasonable assurance that adequate protective measures could be

10 taken to protect the public health and safety.

11 It found four alleged matters were not tested, and

12 never went further and examined whether these prevented

13 reasonable assurance findings.

14 Second, the Board failed to consider all the language

15 in Section (4)(f) of Appendix E in determining that this was
'

16 not a full participation exercise, and particularly the

17 language in the paragraph immediately the one it focused on

18 that set out what should be in a test. The Board ignored that

19 language as well as the language in the footnote that a full

20 participation exercise shall be generally one testing the

21 integrated capability of appropriate officials to respond to an

22 accident.

23 Third, my third point will be the Board rejected the

24 Commission's language in amending the regulation to say that

25 they were giving more flexibility or greater flexibility, and
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k,\) I that's the Commission's words, and instead said, no, they were

2 giving less flexibility in amending the regulations and

3 requiring more to be done in exercises.

4 My fourth point will go to the factual judgments on

5 the four functions made by the Board on whether they could or

6 should have been tested.

7 In the staff's view, the Board's major error was not

8 in not seeing whether the four functions it faulted were not

9 being included in the exercise prevented the reasonable

10 assurance finding from being made.

11 As the Commission emphasized in CLI86-11, the purpose

12 of the exercise is to see if there is a fundamental flaw in the

13 emergency plans. If an exercise is broad enough to serve that

p)
(- 14 function, it is sufficient. The fact that it might have

15 included other matters is of no moment.

16 In CLI86-13, the Commission said the root question,

17 and emphasized that the root question was whether there is

18 reasonable assurance that adequate protective measures can and

19 will be taken to protect the public health and safety.

20 The exercise is not an end in itself here, and the

21 fact that other matters might have been tested does not show

22 that it cannot serve the function that the Commission has

23 talked about in CLI-11, and talked about generally that an

| 24 exercise is to serve. It is a predicate to the predictive

25 findings of reasonable assurance.

t '%
i
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([ 1 If the exercise is broad enough to'make those

~2 findings of reasonable assurance, it is sufficient.

3 JUDGE KOHL: Let's get a little more specific, Mr.

4 Reis.

5 Let's assume that the material in Footnote 4 should

6 have been explicitly considered by the Licensing Board. How do

? we decide what's a major observable portion of the plan? What

8 do we look to for guidance, or what's required under the

9 regulation?

10 MR. REIS: A major observable portion, I think we

11 have to go to the paragraph immediately before the one focused

12 upon by the Board, where the Board talked about -- where the

13 regulation itself talks about what you are to test in an

14 exercise, and these are the portions: the adequacy of timing

15 and the content of implementing procedures and methods, whether
'

16 you are looking at that; emergency equipment and communication
,

17 networks, you have to test that.

18 JUDGE KOHL: Well, it says test emergency equipment

19 and communications network.

20 MR. REIS: Right.

21 JUDGE KOHL: So, then, the EBS station participation

22 would fall under that general rubric -- ,

23 MR. REIS: Only to the extent --

24 JUDGE KOHL: -- and therefore would be a major;

25 observable portion that should have been included in the

i
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l' exercise.

|

2 MR. REIS: To the extent it's necessary to reach a

3 conclusion on reasonable assurance.

4 If-the exercise was broad'enough to reach _ conclusions

5- on reasonable assurance, then these are not-fundamental flaws,

6 and we are looking at fundamental flaws.

7 JUDGE KOHL: I thought you just said that we find out

8 if there is reasonable assurance by reference to the material

9 in --

10 MR. REIS: No.

11 JUDGE KOHL: -- that paragraph.

12 MR. REIS: Reasonable assurance is a judgment made

fs 13 not only by seeing whether the exercise was broad enough. We

0
14 don't take out -- -

i

15 JUDGE KOHL: Well, that's kind of an amorphous
,

16 concept. What I am looking for is something more specific.
.

17 And, you know, you are telling us that we have to read i

18 everything in Appendix E, and everything in the regulations.

19 MR. REIS: And in addition to that --

20 JUDGE KOHL: Assume I agree with that.

21 MR. REIS: And in addition to that, examine in detail

22 all the matters that were tested and not pick out the matters '

23 that were not tested alone.

24 JUDGE KOHL: Okay, fine, we look at the glass and

25 it's half full, not half empty.

O
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1- MR. REIS: Ninety percent full, or 95 percent full

2- and maybe 5 percent empty.

3 JUDGE KOHL: All right. But now let's get specific
.

4 again.

5 What do I look to to find out what's a major

6 observable portion of the plan if I want to construe Footnote 4

7 as you and Mr. Irwin have suggested was necessary in your

8 briefs?

9 MR. REIS: You go and see whether communications was

10 simulated communications -- in this case, simulated

11 communications -- to those that you would have to communicate

12 to in the event of an actual emergency, and there were many

- 13 such communications during this exercise. And, therefore, you

14 find out that, yes, the organization had the ability to

15 communicate off site.

16 You don't have to have the ability particularly to

17 communicate to the WALK organization. What they did was
,

18 simulato calls there. That was enough.

19 JUDGE JOHNSON: Did they simulate the preparation of
,

20 the message that they would transmit to WALK Radio?

21 MR. REIS: I don't recall explicitly.;

I

22 JUDGE JOHNSON: Would you consider that a more

23 significant portion of the exercise than the actual conveying
,

j 24 of that particular message to an individual at a radio station?

25 I mean the act of formulating the message to tell the public

| (
'
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(,) - I what to do.

2 MR. REIS: The messages that the public was to' follow

3 were, of course, litigated when we were litigating the plan.
,

4 Those. messages are part of the plan itself. They are pre-

5 prepared. They are at the radio station, and you tell them

6 which one to follow and to read off and fill in blanks on it

7 essentially. So in that sense when we litinattd the plan

8 issues, that was litigated then.
f

9 Now, you call up the radio station and you tell them

10 which one of those types of messages to broadcast.

11 JUDGE JOHNSON: Right, but during the exercise at the !

'

12 emergency operating center somebody has to make a

13 determination, in view of the situations being presented.to

( *

14 them, when to call the radio station and which of the canned

15 messages to tell the radio station to transmit; is that
,

-|
16 correct? ;

17 MR. REIS: Yes, they should, and I know they decided
.

18 when to call the radio station, and simulated a call to the
,

19 radio station. I don't know at this point standing here the
.

20 full scope of what was -- I did not try --

21 JUDGE JOHNSON: Well, regardless of whether they did *

;

22 or not, would you offer your opinion as to whether the timing

23 and the selection of the right message was more significant j

24 than the act of actually getting a hold of somebody at the ,

25 radio station.
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0
1 MR. REIS: Oh, yes.

2 JUDGE JOHNSON: Is that, in your opinion, a

3 significant aspect of that activity?

4 MR. REIS: It may be a -- it is probably a

5 significant activity of the exercise, but again you have to

6 look at the whole exercise and what was tested, and cannot pull

7 out one item, or four items and say, in view of all the items

8 tested in the exercise, that this was significant.

9 I would like to point out that the evidence in the

10 proceeding, in FEMA Exhibit 5, and in FEMA Exhibit 1, there are

11 pages in Exhibit 5, it's pages 94 through 104 say what was

12 tested. In Exhibit 1, it's pages 9 through 15 that say what

13 was tested in this exercise.

14 And if we look at it, and again say that something is

15 missing, we have to see whether that something prevents

16 reasonable assurance findings being made. Because, again, I

17 want to go back and emphasize that the Commission has said that

18 it is only fundamental flaws that are -- we are concerned with,,

19 and the root question is whether there is reasonable assurance

20 that adequate protective measures can and will be taken.

21 JUDGE KOHL: Mr. Reis, when you ask us to look at

22 what was tested, and when the regulation asks us to determine

23 whether or not there are major observable portions included at

24 the plant included in the exercise, don't we have to measure

25 that against something else in order to make that kind of

O
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1 judgment?-

2 MR. REIS: Yes, Your Honor, but I think - let me --

3 JUDGE KOHL: What is the something else that we

4 . measure'it against? That's all I am asking.

5 MR. REIS: The something else looking at the' exercise

6 as a whole. In order to-see whether major portions were not

7 tested, you have to review the exercise as a whole. You

8 cannot --

9 JUDGE KOHL: What's the model? What's the ideal

10 standard?

11 MR. REIS: The ideal standard is you look --

12 JUDGE KOHL: I mean, anytime you are judging

13 something, you judge it against a standard. And I'm asking you

O
14 what's that standard. What do we put it up against to see how

15 does it measure out? And then we can conclude, yes, there was

16 compliance.

17 MR. REIS: The standard is whether there was --

18 whether the exercise provided a basis for determining whether

19 there was reasonable assurance. I go back to that again.

20 Now you are asking me how do you determine what is

21 reasonable assurance.

22 JUDGE KOHL: Well, for example, does the staff

23 agree -- I think LILCO's position in its brief is that the so-

24 called 35 objectives in the FEMA August of '83 memoranda, they

25 would equate that with the major, so-called major observable
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:1 portions of the exercise.

2 Does the staff agree with that?

3 MR. REIS: Yes, but the staff, again here we did

4 not -- there was not the 35 objectives, as I recall, were not

5 all tested here. Most of them were tested. I think 26 were

6 tested here. And --

7 JUDGE KOHL: Twenty-six or 29.

8 MR. REIS: Yes. And certainly that would provide a

9 basis to say that you can reasonably predict, and that is the

10 question. Do you have enough information as a result of the

11 exercise to reasonably predict, and that essentially is a

12 judgment to be made by a judge.

13 JUDGE ROSENTHAL: Now, in this instance, who made the

14 reasonable asrurance finding? Apparently FEMA didn't.
l

15 MR. REIS: No, it is for the NRC to make, because it

16 is a utility's plan.
;

.

17 JUDGE ROSENTHAL: So the NRC made the finding, is

18 that it?

; 19 MR. REIS: That's right.

20 JUDGE ROSENTHAL: Has the NRC staff concluded that

21 there was reasonable assurance?

22 MR. REIS: The NRC staff feels there is reasonable

!

| 23 assurance.

(
' 24 JUDGE ROSENTHAL: All right. Now, is that -- was

25 that finding entitled to a presumption of correctness?

}
|
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\-) 1 MR. REIS: I don't think so, not in the scheme of

2 the regulation. I think that that is a matter that is open for

3 litigation.

4 JUDGE ROSENTHAL: All right.

5 MR. REIS: That presumption isn't much, frankly. It

6 really shifts the burden of going forward.

7 JUDGE ROSENTHAL: So it was up to the Licensing Board

8 then to decide, when this became a litigated issue, whether or

9 not the exercise provided that reasonable assurance; is that

10 correct?

11 MR. REIS: That's right.

12 JUDGE ROSENTHAL: And the Licensing Board concluded

I 13 that presumably it did not.
,_

(
14 MR. REIS: And we think the Licensing Board is wrong.'.

|
15 I mean there is no quest 2on the Licensing Board -- I don't know

16 whether the Licensing Board ever made that determination. What

17 the Licensing Board said, there were four things left out of

10 this massive exercise, and that that in itself prevents you

19 from reaching a -- it never said whether there was reasonable

20 assurance nor whether there was a basis to make a reasonable

21 assurance.

22 JUDGE KOHL: Well, the Licensing Board said that

23 participation of the schools was of great importance. I think

24 can't one infer from the Licensing Board's opinion that it

25 considered each of these items important enough to --

n
k)
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1 MR. REIS: No, I don't think it ever faced the

2 question, and I think that's the major error.of the Board. I

3 don't think it ever went'far enough and said whether the 5

4 percent missing from the glass prevented reasonable assurance

5 findings.

6 JUDGE KOHL: So if we remanded and asked them that

7 question specifically, and they come back with the answer, yes

9 or no, then does that satisfy you?

9 MR. REIS: I would think that the best use of

10 resources of this agency would be for you to decide it directly

11 and look at the evidence in=there, in the record on that.

12 JUDGE ROSENTHAL: So we should make the finding ab

13 initio as to whether the exercise in its totality provided the

14 requisite reasonable assurance?

15 HR. REIS: I would not object to that at all, Your

16 Honor. In fact, I think this Board should.

I 17 JUDGE ROSENTHAL: Well, I am not asking whether you

i 18 object to it. I am asking you --

19 MR. REIS: Yes.

20 JUDGE ROSENTHAL: -- whether you think we ought to do

21 it.

22 MR. REIS: Yes, yes. I'm sorry. Yes, I think you

23 should.

24 JUDGE JOHNSON: With regard to the school issue, it's'

l
I 25 been suggested that that might be a major observable portion of

()|
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0
1 the exercise. But did not the Licensing Board make its

2 ~ decision in'that particular case on a burden of proof argument,

-3 and did they not say, had the licensee had letters in hand from

4 all.the school boards saying, no, we're not going to play, that

5 they would not have considered that a deficiency?.

6 MR. REIS: Well, I --

7 JUDGE JOHNSON: I think that's precisely what they

8 said.

9 MR. REIS: -- think that's so, but also we have to

10 look at these. These are Suffolk County school district.

11 Suffolk County passed an ordinance --

12 JUDGE JOHNSON: No, I am aware of all that. I am

13 looking at --
O

14 MR. REIS: I don't think Suffolk County could raise

15 this issue, frankly, as to the thing.

16 I'm sorry, Your Honor, I interrupted you.

17 JUDGE JOHNSON: Well, I was just wor.dering how big a

18 deal the Licensing Board thought it was if they -- when they

19 were at the bottom line made their decision on a burden of

20 proof issue, and as much as said if these letters were in

21 existence, then we would have ruled that this was not a

22 deficiency.

23 Well, if the letters existed or not, the deficiency

24 was there. It's either a major deficiency or it's not, the

25 burden of proof notwithstanding.
,
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1 MR. REIS: The Licensing Board ruled early in its

2 decision that things you cannot verify, that can't be seen

3 during an exercise need not be done. And it ruled that if

4 people won't play that case, and what it ruled'here was that

5 there was no proof directly that these people wouldn't play.

6 Powever, as I say, we have the county resolution; the

7 county going out and urging everyone not to play. These are

8 county school districts, although they are independent in some

9 sense, independently elected, I believe. They are county

10 school districts.

11 And further, in the Intervenors' findings itself they

12 indicate there is a great question, and I have never seen

13 anybody say that these people vould likely play, even that theyg-
V)

14 could show that these people would likely play. So I think

15 that takes cere of that.

16 JUDGE KOHL: Mr. Reis, you have about one minute

17 left.

18 MR. REIS: Okay. I think the other important matter

19 essentially is the ingestion pathway in that question. And I

20 think there we have a communication with Connecticut, although

21 it didn't, as Judge Johnson indicated, Dr. Johnson indicated,

22 didn't directly go to ingestion pathway.
I

23 There was at least one ingestion pathway action taken

24 within the 10-mile plume. They put animals on store,I feed so

25 there was some there.

O
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() 1- There was also the indication that the New York State

2 officials would not take part in this. They had said they

3 .would. They wouldn't take part in this. So I don't think that

4 it was essentially --

5 JUDGE KOHL: In its initial request to FEMA to

- 6 conduct the exercise, why did the staff'suggest that it not.

7 cover ingestion pathvays?

8 MR. REIS: Because that had been the way many other

9 exercises and the way we had interpreted the regulation, and

10 our guidance, and our regulation to state essentially that a
.

11 full participation exercise need not test every wit and tittle

12 in the plan.

13 JUDGE KOHL: But how do you get around the language

14 in Paragraph F-1 that says states in the ingestion pathway

15 shall be included in the NTOL exercise? ;

16 MR. REIS Well, I think the -- first of all, the

17 Licensing Board itself said you didn't have to invol.vs New York

18 State.

19 Secondly, as to Connecticut --

20 JUDGE KOHL: Well, but wouldn't you have to involve

21- LARO as the surrogate for New York?

22 MR. REIS: To some extent that was done in the sense

23 that they had a simulated message put all dairy animals on ;
t

24 stored feed. L

25 JUDGE KOHLt Okay. What about Connecticut?
|

!
t

(:)
'
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( ~ As far as Connecticut, there was the :1 MR. REIS:
>

2 communications with Connecticut. There weren't much

3 communications, I have to admit, but they did communicate with

4 Connecticut and show the ability to communicate with

5 Connecticut to give them --,

6 JUDGE KOHL: But FEMA didn't evaluate it, according- '

7 to Mr. Irwin.

8 MR. REIS: That's right. There was a limit to --

9 JUDGE KOHL: So that really doesn't count, right?
V

10 For all intents and purposes, Connecticut didn't participate.

11 MR. REIS: Idon'tthinkthefactthatwhetberFEMA
12 evaluated it is the major question here. I think that the fact +

;

13 that they contacted Connecticut is the major question. I don't s

14 think FEMA has to evaluate each and every part of this thing.
"

15 It is true that where they do evaluate it, it is a

16 rebuttable presumption, essentially a shifting of the burden of

17 going forward. But it does not show that it was not done

18 because FEMA didn't evaluate it.

19 JUDGE JOHNSON: Do you have an opinion as to whether

20 or not individual FEMA findings are rebuttable presumptions, or

21 it is only the bottom line finding that is a rebuttable

22 presumption?

23 MR. REIS: I think generally speaking the FEMA

24 immediate findings are rebuttable presumptions. They stand

25 there as well, and I would draw a -- if they are not

O
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(f 1 challenged, they are what was determined in that exercise, or;

2 what was-done.

3 Where they are challenged, it shifts the burden of
1

4 going forward, but that's about it.
.

t

5- JUDGE ROSENTHAL: Burden of going forward or also the

6 burden of proof, ultimate persuasion?

7 I thought if you had a rebuttable presumption, both
,
;

8 the burden of going forward and the ultimate burden of

9 persuasion would --

10 MR. REIS: That's true, Your Honor, but it's not a

11 high burden of -- *

12 JUDGE ROSENTHAL: Then you draw your answer ~to Dr.

13 Johnson's question as to the significance of the interim
'

() 14 findings from the language of 5047(a)(2), or do you draw it .

i

| 15 from something else?

16 MR. REIS: I draw it mostly from general practice in L

j' 17 the past. I think (a)(2), as I recall the language, I don't
i

18 have it right in front of me at the moment, talks about the

19 bottom finding. But I think the practice has been that the

20 immediate findings are considerod the same way.
,

| 21 JUDGE JOHNSON: Mr. Reis, in view of what appears to
i

22 be rather clear language in the latter part of Paragraph F-1

I 23 with respect to participation by states in the ingestion

24 pathway for NTOL, and it doesn't appear in Paragraph 3, how can

25 the NRC suggest an exercise that omits participation in any

O
|
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I.'') 1 sense by these states?

2 I mean, do you all have the right to disregard the

3 regulations yourselves?

4 MR. REIS: Obviously, we don't have the right to

5 disregard our own regulations. I mean --

6 JUDGE JOHNSON: But I mean does past practice -- you

7 have answered the question that in past we don't include

8 participation by ingestion pathway states. But certainly that

9 particular part of the regulation seems to explicitly require

10 some form of participation, and yet the exercise you all

11 suggested didn't include it.

12 MR. REIS: That's true, Your Honor. I have no

13 question about that.

(-)
14 But as I say, our past practice has gone up, and

15 c1though the regulation may have those words, and although we

16 cannot evade our regulation, past practice also tempers the

17 regulation on how it's interpreted. Our past practice has

18 been, and we are not writing on a clean and new slate here, has
,

19 been not to in all cases have ir.gestion pathway part of the

20 near-term operating licenses.

21 JUDGE KOHL: Mr. Reis, your time expired about five

22 minutes ago.

23 MR. REIS: Thank you.

24 JUDGE KOHL: We'll take a four-minute recess.

25 (Whereupon, a recess was taken.)

O
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O 1 JUDGE KOHL: Mr. Lanpher.
,

:

2 MR. LANFHER: Thank you, members of the Board. And

3 first I would like to express my appreciation for the Board's

4 indulgence in moving the argument up somewhat to accommodate

5 some schedules.

6 Briefly to outline my remarks, I am not going to

7 repeat the items stated in our brief. I'll touch on some of

8 those. I think we responded to most of the arguments made in

9 LILCO's written brief. I intend this morning to mainly respond. .

10 to some of the points that were raised, and questions raised by

11 the Board earlier this morning, and also to respond to some of

12 the items in the NRC staff brief. ,

13 Obviously, we didn't have an opportunity to respond

() i

14 in writing to the staff brief, and there are a number of points

15 there that I want to respond to. !

16 First, going to one of the last questions, and I

17 believe it was you, Judge Kohl, why did the staff say don't ds ;

18 ingestion pathway.

19 Well, Judge Kohl, Mr. Reis speculated here today.

20 There was no evidence presented at the trial whether the NRC

21 staff had any rational reason for the 10-mile suggestion that

22 was communicated prior to the exercise.

23 The NRC staff presented witnesses. It presumably was

24 in their power to present on the record why that instruction

25 was given. There was no such evidence.

O
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1 JUDGE JOHNSON: Mr. Lanpher.

2 MR. LANPHER: Yes, sir.

3 JUDGE JOHNSON: ' I. hate to start off so soon, but did

4 there letter back there in 1985 not make the suggestion that

5 the most-important-aspect of emergency, response, the most

6 critical part of the emergency plan with respect to health and

7 safety is the response within the EPZ the ability for rapid

8 response?

9 MR. LANPHER: Judge, that's one of the attachments to

10 our brief. The exact correspondence --

11 JUDGE JOHNSON: Sure.

12 MR. LANPHER: -- you will have to look at those.

13 JUDGE JOHNSON: Sure.

14 MR. LANPHER: My recollection of that correspondence

! 15 is that it did not make precisely that point. It said focus

16 your attention on the plume -- 10-mile plume exposure pathway

17 ETZ.

18 I don't think there is any dispute that in a

19 hierarchy probably plume exposure, immediate evacuation type

20 issues are more important --

21 JUDGE JOHNSON: I mean that's where you save lives,

22 is it not?

! 23 MR. LANPHER: That's correct. I don't think there is

!
24 a dispute on that, Judge.

25 JUDGE JOHNSON: You indicated that there seemed to be

O
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O- 1 no rationale, and I think there is a fairly obvious -- I mean,

2 my opinion, there is a fairly obvious rationale.
.

3 MR. LANPHER: Well, there could be a rationale, but

4 there is no rationale within the structure of Appendix E. I

5 should have added that. In terms of the requirements of

6 Appendix E to test ingestion --

: 7 JUDGE JOHNSON: I had another question.

8 If you were planning an emergency exercise at a

9 nuclear power plant in State X, and somebody handed you.

10 Appendix E and said, here you go, boy, plan the exercise, would

11 you feel that you were provided adequate guidance?

12 Could you plan an exercise off of not only Appendix

13 E, but Section F of Appendix E?-

14 MR. LANPHER: Yes, with one caveat, Judge. I would

15 read Appendix E, and then I would look at the emergency plan

16 that was proposed to be exercised. Because what -- and this
;

17 gets to one of your questions I think, Judge Kohl -- what do,

!

18 you measure, for instance, measurable observable portions

19 against.

| 20 JUDGE JOHNSON: Well, that's my whole point here;

i 21 where did the emergency plan come from. In other words, the
t

22 emergency plan clearly has got to be developed as a result of;
.

I 23 some regulation. I'll let you have all of Appendix E. Can you
!

24 develcp your emergency plan that you are going to exercise from

25 that?'

O
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'' 1 MR. LANPHER: Nell, the emergency plan I believe

2 (9 rives primarily from the planning standards of 5047(b), and

3 also from other provisions of Appendix E prior to 4-F. So

4 there are many derivations of the emergency plan.

5 But getting back to your original question, when you

6 go to decide what needs to be included in this NTOL exercise,

7 Appendix E provides the regulatory guidance. That regulatory

8 guidance then has to be superimposed on the emergency plan to

9 find out what major elements or portions of that emergency plan

10 are.

11 Now preliminarily I'll --

12 JUDGE KOHL: Excuse me.

- 13 MR. LANPHER: Yes.

A/
14 JUDGE KOHL: You said Appendix E provides regulatory

15 guidance.

16 MR. LANPHER: Regulatory requirements, excuse me.

17 JUDGE KOHL: You answered my question.

18 MR. LANPHER: UCS made very clear that that's a

19 binding regulatory requirement independent of the other

20 regulations.

21 JUDGE KOHL: Just to step back briefly to something

22 you said a little while ago.

23 You referred to the correspondence concerning the

24 scheduling of the exercise, and you attached that in your

25 appendix to the brief.

O
Heritage Reporting Corporation

(202) 628-4888



_ _ _ - - _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ . _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ - _ _ _ _ _ _ - . _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _

. ,

51 |

1 Was that correspondence ever introduced into evidence i

2 in the record?

3 MR. LANPHER: I do not believe that was introduced as
i

4 evidence in the record. It was attached to LILCO's Contention
'

d.-

5 19 brief in post-trial findlings. Contention 19 went to the

6 reasonable assutance issue, and it was relied on all the

7 parties and that's why we attached it. It was in the record.

8 I do not believe it was formally introduced into evidence. ,

9 Major portions of it were quoted, I believe, in the FEMA

10 testimony, and I can dig that out if you would like. That
,

,

11 would be in FEMA Exhibit 5~. *

,

12 JUDGE KOHL: But it has enough record status that you i
.

13 would not object to any reliance on any of that correspondence

() '

14 by a Board?

15 MR. LANPHER: I think the Board below relied on it, t

16 I think all the parties relied on it. I think it was a June 20 :

,

17 memorandum from the NRC to FEMA. That was the main item.

18 JUDGE KOHL: There's a whole series.
,

1

19 MR. LANPHER: There are a number of items. The
;

i i
'

* 20 parties below, in their findings and in their various briefs, ,-

21 addressed those.,

i
.

I 22 JUDGE ROSENTHAL: Mr. Lanpher.
'

;

21 MR. LANPHER: Yes.

i 24 JUDGE ROSENTHAL: Do you regard the Licensing Board [
L
t

25 as having explicitly found that in light of these deficiencies

.
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:O
1 as the Board saw it'in the exercise, the requisite. reasonable

2 assurance finding could not beLmade?

3 MR. LANP3ER: Yes, I do believe the Board made that

4 finding.

5 JUDGE ROSENTHAL: Explicitly,

t 6 MR. LANPHER: Well, let's quibble for a moment on the

7 word "explicitly".

7 8 JUDGE ROSENTHAL: Well, I want to know was it
.

i

9 explicitly or implicitly. Those are two different things.'

] 10 MR. LANPHER: It did not -- it did not explicitly

4 11 say, and we hereby cannot make the reasonable assurance

12 finding. I believe that the language that the Board used in

13 emphasizing the significance of items which it found to have

.O
14 been left out of the exercise that were reasonably achievable

15 such as its-language regarding the paramount importance of the

16 radio stations involved, and the great importance of school

17 involvement makes clear the Board's consideration of that

18 matter.
4

19 JUDGE ROSENTHAL: Now would you agree with Mr. Reis

1 20 that what this case, at least insofar as it's before us,

21 ultimately hinges upon is whether we are in agreement that

22 because of these lacks, if one may put it that way, the

23 reasonable assurance finding could not be made?'

24 MR. LANPHER: No, sir.

25 JUDGE ROSENTHAL: That's not what we are called upon

O
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1 to do?

2 MR. LANPHEkt I do not believe that is the question,,

-3 as presented. If you want to reach that question, I think you

4 can clearly find-that the reasonable assurance 1 finding could

1 5 not be made.

6 But the way this case was litigated, and if.I could

7 step back a moment, that was one of the main items that I

8- wanted to address, the arguments by both LILCO and the staff,
i

9 LILCO in its brief and the staff in its brief, and orally

- 1-0 today, that somehow an essential inquiry was left out by the

11 Board in terms of once finding that things were left out of the

i 12 exercise, that then there had to be a further inquiry; how

| 13 materially were these to the Section 5047(a)(1) reasonable

O
14 assurance finding.

,

i

' 15 That's not the way this case was litigated before the

16 Licensing Board, sir. If you go, for instance, and look.at

17 LILCO's reply findings, and I quote from their reply findings.

18 "LILCO and the NRC staff agree that the pertinent
,

| 19 regulatory provisions for resolving this issue," the scope of

|,

20 the exercise issue, "are contained in Appendix E to 10 CFR.

21 But both note," and they go on and say.'

22 There is no mention of reasonable assurance and this
:

23 essential inquiry. That's in LILCO's reply findings at -- I

24 don't have the page number there. I thought I had it written
!

25 down. I'll give it to you in a moment.'

(
| Heritage Reporting Corporation
'

(202) 628-4888
i

'
- - - - - . . . . - -. ___ - ,_ - , _ ,. - . -,.-.



F

.

54

I)\'
1 Appendix E on its face says you do not go above 5

2 percent power unless you have had the exercise that's presented

3 in that Section 4(f)(1). It's absolutely explicit. It's

4 saying you have to have the NTOL exercise before going above 5

5 percent power.

6 JUDGE ROSENTHAL: What's the purpose of the exercise?

7 MR. LANPHER: The purpose of the exercise is to make

8 sure you have a test of sufficient scope that meets the

9 criteria which are specified so that you can make a reasonable

10 assurance finding.

11 Now if you don't have a test that meets the explicit

12 regulatory requirement of Appendix E, you don't even get to the

13 question of whether there is reasonable assurance.7g
V

14 Once you have that test, let's assume arguendo tnat

15 the tests were adequate in scope so that, yes, Appendix E is

16 there. Then you'd make the next step and say, well, how did

17 they do on the test. Did they pase enough such that there are

18 no fundamental flaws, and that was really the Board's second

19 initial decision, the one that will be before you at some point

20 along the way. You haven't scheduled argument.

21 JUDGE JOHNSON: Well, are you -- excuse me, I want to

22 pick this up right now.

23 MR. LANPHER: Sure.

24 JUDGE JOHNSON: Are you saying that the fundamental

25 flaw criterion does not apply to scope? In other words, are

')(O
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1 you saying that even if the scope of the exercise is
'

2 sufficiently minimal, that it would not -- that the criterion

3 for determining the adequacy of scope is something other -tluni

4 whether the exercise would show a fatal flaw?

5 MR. LANPHER: Fundamental flaw.

6- JUDGE JOHNSON: Fundamental.

7 MR. LANidER: Let's not kill anyone.

8 My po!n'., Judge Johnson, is that if the exercise is

9 of deficient scope, it per se cannot provide the basis for a

10 reasonable assu'.ance finding, and that constitutes a

11 fundamental flaw. It's a fundamental flaw if you can't make

12 the reasonable assurance finding.

13 I don't believe there was any obligation on the Board

O
14 to go the extra step once it found that the exercise was not of

15 sufficient scope to then make a separate inquiry on whether

16 those deficiencies which it had found to be noncompliance with

17 Appendix E, in turn then were somehow material to the

18 5047(a)(1) finding.

19 JUDGE ROSENTHAL: Were the requirements of Appendix E

20 in the context of reasonable assurance?

21 If the Appendix E sets forth certain requirements for

22 an exercise, I would assume that the reason that Appendix E

23 would set forth thoso requirements is not that they are trying

24 to load on meaningless obligations upon the utility, but

25 because, in the view of the authors of the appendix, whatever

O
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() 1 is required there la necessary in order to enable a reasonable

2 assurance finding to be made.

I3 MR. LANPHER: I don't disagree at all with that,
!

4 Judge Rosenthal. i

5 My point though, getting back to it, is that you only

6 take that next step, in terms of asking, okay, now can we make !
t

7 the reasonable assurance finding, if you make a determination |
t

8 that you have had the right scope of exercise, because Appendix ;

9 E has an independent requirement that says before going above 5

10 percent power. In other words, before you can make the

11 reasonable assurance finding that would permit you to authorize

12 the licensing above 5 percent power, you have to have that NTOL f

13 exercise.

() 14 JUDGE ROSENTHAL: So you believe that there were
. ;

15 certain specific requirements of Appendix E that were not met,
t

16 and that's the end of the ball game. i
!

17 MR. LANPHER: That's the end of the ball game. If [

18 you want to go'to the next step and take Mr. Reis's argument,

19 which was not raised below exclusively, it's being argued

20 vigorously here, but I think you can confront that argument as ;

i
21 well. I think it's really beyond question that, for instance,

l
22 if you had -- well, I think it was Mr. Reis in his brief that j

23 argues something to the effect that there wasn't a showing or f
i

24 consideration that if these items that they found were left out i

!

25 had been exercised and something went wrong, that would be a i
t

f

(:) !
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1 fundamental flaw that precludes reasonable assurance.

2 Since these were left out, we necessarily are dealing

3 with hypotheticals. But on a hypothetical basis, I think you
4

4 could imagine that LILCO attempts to communicate with the EBS

S radio station. The EBS radio station disk jockeys are not

6 attentive. They don't know what to do. They don't receive the

7 message. They don't even simulate to get it broadcast in time.

8 I can't imagine that the NRC could turn around and say, oh,

9 that's not material to a reasonable assurance finding.

10 The proper operation of the EBS network is absolutely
:

11 critical to the whole sort of scheme of the reasonable

12 assurance finding and how you get messages out to the public

13 and that. So that --
i

| 14 JUDGE JOHNSON: Isn+t that argument a little bit
i

! 15 disingenuous for the suffolk County to be making in view of the

! 16 ordinance which said if those people were participating and

17 were training and were practicing might be liable for criminal
i

i 18 penalty?

! 19 MR. LANPHER: Let's address that. I don't think so

20 at all. I disagree strongly with your characterization.
:

21 LILCO presented evidence at trial concerning that

22 Suffolk County ordinance, and I suggest you look at LILCO's

23 specific prefiled testimony, LILCO Exhibit 12. They said that
!

|
24 that ordinance had precluded the sounding of sirens. It

'

25 precluded the broadcast of an EBS message. It had precluded

O
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L 1 public information program from going forward.

t 2 LILCO never argued that that ordinance -- no

3 testimony that that ordinance precluded or anyway barred WALK

j 4 Radio from coordination with LILCO in the exercise. It's not

5 to be found in their post-trial findings. It's not to be found

6 in the NRC staff's post-trial findings. It's to be found in

7 the briefs here for the first time. It's an argument that was

8 not raised below, Judge. I don't think it's proper for it to

9 be raised for the first time here.

10 Similar situation in the NRC staff brief, but not.the4

11 LILCO brief. You will find on the deficiency relating to

12 special facility and ambulances, the NRC staff argues that the

13 Board erred in some manner by not considering whether that

O 14 local law that you referred to barred special facilities from

'

15 participating. I invite you to look at the NRC staff findings

16 before the Licensing Board. Not a word about that in those
.,

j 17 staff findings.
I

18 Again, that's an argument that's being raised for the

19 first time here on appeal. That's just -- LILCO had no

20 hesitation in raising below in its testimony what it felt were
;

| 21 the impacts of that ordinance.
I

22 We have addressed that ordinance in our brief. We

i 23 don't believe that the Fry Board's ruling that there is some

! 24 sort of a political exception is proper under the
:

| 25 interpretation in as much as it is reasonably achievable
!

()
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() I without mandatory public participation, getting, Judge Johnson,

2 to the questions you were asking Mr. Irwin about what the

3 meaning of those cords are.

4 But even if the Board was correct, it does not go the

5 next step to the coordination between LILCO and WALK Radio.

6 Interestingly, FEMA understood during the exercise and in its

7 post-exercise assessment that WALK Radio had participated; that

8 it had received messages; and that it had gone through the

9 whole simulated communications aspects. It wasn't until after

10 the post-exercise assessment came out, I think we were in

11 discovery, and we asked FEMA. And they said, oh, they didn't

12 participate? FEMA didn't know that. Everyone -- FEMA

13 certainly expected that.

() 14 JUDGE JOHNSON: Does this have anything to do with

15 FEMA's assessment of how important the actual receipt of that,

16 and they knew that the message was not going to be transmitted,

17 did they not?

18 MR. LANPHER: No, they knew that it was not going to

19 be broadcast over the airwaves.

20 JUDGE JOHNSON: I mean, well, that broadcast

21 transmitted.

22 MR. LANPHER: Well, there are a couple of

23 transmissions. Let me clarify one thing.

24 JUDGE JOHNSON: No, I meant broadcast. I mean I --

25 MR. LANPHER: FEMA knew it wasn't going to be
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0
1 broadcast. FEMA understood, however, that everything up to the

2 broadcast, in terms of the radio station actually interacting

3 with LILCO or LIRO personnel, was going to take place. It

~4 wasn't until after the exercise and after the evaluation that
,

5 they learned otherwise.

: 6 Now let me clarify one thing on the. record. You

'7 asked Mr. Reis whether the LIRO personnel hed prepared

8 messages, for instance, EBS messages for transmission.

9 Yes, they did, and apparently the LIRO personnel,

10 talked with other LIRO personnel who were surrogates for WALK

11 Radio, which was the EBS station at the time, or substitutes
,

i 12 for it. So they did -- LIRO did prepare messages, and the
:

13 adequacy of those messages will be before you in that other'

O
- 14 appe 11. There are some disputes about that, and the Fry Board,

; 15 in terms of the substance of those messages, talked about that.

I
: 16 JUDGE KOHL: Let me shift gears a bit here, and
i

; 17 clarify something.
t

| 18 MR. LANPHER: Sure.

19 JUDGE KOHL: Do I understand you in your brief that

| 20 you are not exactly defending the Licensing Board's

21 construction of Appendix E; that you did not urge the Licensing

22 Board to read Footnote 4, for example, out of the regulation;
i

j 23 is that correct?

24 MR. LANPHER: Well, I don't like your

f 25 characterization that we're not defending the Licensing Board's

. ()
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() I reading. We think that the Licensing Board's reading was

2 rational and correct. We argued the case in our findings below

3 somewhat differently, to be quite frank.

4 We argued that you should focus more on Footnote 4,

5 but also on the as much as reasonably achievable language.

6 What the Board did really -- I can't get --

7 JUDGE KOHL: What about the major observable portions

8 language?

9 MR. LANPHER: What about it, Judge?

10 JUDGE KOHL: Well, how would you -- the Board chose

11 not to address that aspect. Would you agree that the first

12 thing you have to consider is whether or not a particular

13 omission from the exercise was a so-called major observable

() 14 portion of the plan?

15 Is that a proper inquiry?

16 MR. LANPHER: I think that's a proper inquiry. The

17 Board did not feel that it had to do that, because the evidence

18 really was undisputed, Judge Kohl, that the areas of omission,

19 particularly those four that the Board was focusing -- the

20 Board found to be deficient because they weren't included in

21 the exercise, there was no evidence whatsoever that those were

22 not major observable portions of the emergency plan. That was

23 undisputed, and that's in our brief, some of the citations to

24 the record on that.

25 So no one was arguing that those were rv. major
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- 1 observable portions. The argument --

2 JUDGE KOHL: Well, I gather though that here today

3 and in your briefs that both LILCO and the NRC staff would

4 argue that as to the particular aspect of the EBS station

5 participation, that that aspect that was not included in the

6 plan was really a relatively minor matter.
,

7 MR. LANPHER: Well, I --

8 JUDGE KOHL: Therefore, it's not material or it's not

9 a major observable portion of the plan. And the fact that the

10 contact with WALK Radio was not implemented is a "no, never

11 mind".
:

12 MR. LANPHER: Well, you will have to ask Mr. Irwin

10 what his real point is on that.

O
14 JUDGE KOHL: Well, you said that there was not

.

15 dispute that these --

16 MR. LANPHER: I don't -- there's a dispute --

17 JUDGE KOHL: -- four items not major observable

18 portions of the plan, and my readirg of the briefs would

19 suggest otherwise.

20 MR. LANPHER: I don't believe there is any dispute

21 but that those are either in and of themselves major observable

22 portions, or parts of major observable portions. I believe the

23 argument that LILCO and perhaps the NRC staff as well is making

24 is that, as you put it, these are not very important parts of

25 those portions. And the Board had before it, the Licensing

O
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(f 1 Board had before it a great deal of evidence, which it

2 weighted, on whether these were important; about the human
;

,

3 interactions, for instance, that would have to take place in :

4 communications between the responders LIRO and the EBS radio
|

'

T 5 station. The Board weighed that evidence, and it's clear from

L
6 its decision that it found that those weren't strictly

i
'

7 mechanical aspects.

8 JUDGE KOHL: I'll ask you the question I asked Mr.

9 Reis. How do we decide whether or not it was important or not?
.

I I

10 What do we look to? What's permitted, in your view? j;

11 MR. LANPHER: What is important in terms of deciding j
;

12 whether it's a major observable portion? !
!

9

13 JUDGE KOHL: Right, right. [

( 14 MR. LANPHER: I come back to really the first
(

15 question. You first look at Appendix E, attempt to construe [,

|
>

| 16 that. And you look at -- 1

i
'

j 17 JUDGE KOHL: Okay, what did that, what did the 4

:
! t

| 18 regulations -- [
; :

1 19 MR. LANPHER: You look at the regulation. You look !

I'

i 20 at the emergency plan. We also do not object to looking at the [

! I

21 standard objectives which have been developed by FEMA relating !
>

22 to off-site emergency planning exercises.

! 23 JUDGE KOHL: Okay, how about their guidance !
5;

i 24 memorandum PR-1 or whatever it's called? !
t :

| 25 HR. LANPHER: Well, those objectives are incorporated f
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'O 1 into that guidance memorandum, all right?

2 JUDGE KOHL: .Well, they are two different. documents,

3 aren't they?

4 MR.'LANPHER: Yes, but there was a -- it's

5 complicated.

6 JUDGE KOHL: Okay, but-you are saying we can-look at

7 that? Can we look at NUREG 0654, planning standard and --

0 MR. LANPHER: Wait a second. Let mo get back to --

9 you didn't let me finish my answer to you.

10 There was no substantial dispute before the Licensing

11 Board that 35 or 36, depending on the version, standard

12 objectives generally correspond to the major observable

13 portions of an emergency plan.

O
14 Now New York State witnesses did say that's not

15 absolutely complete, because there is public information

16 programs that we think are major, and there are some other

17 things.

18 There is not the dispute about what the major

19 observable portions are. The main dispute was whether you have

20 to test in the NTOL exercise all of those major observable

21 portions, or whether the NRC and FEHA are permitted to design

22 and exercise that leaves out a number of those major observable

23 portions.

24 JUDGE KOHLt So the fundamental disagreement here is

25 whether or not -- let's assume that everybody agrees that such

O
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1 and such is a major observable portion. The disagreement comes,

2 down to whether or not they all have to be tested in this first

.3 exercise, or do all of them have to be tested over this so-

4- called six-year period?
,

i
i- 5 MR. LANPHER: I think that's really one of the most
:
>

6 fundamental disagreements that we have. The language of
4

7 Footnote 4 talks about testing the major observable portions.

8 JUDGE JOHNSON: Wait a minute. I would like to

9 inject something here, because if you continue to read that-

10 sentence in Footnote 4, it ends up talking about pursuing the

11 scenario, the cap' ability of the exercise to demonstrate the

12 capability of responding to the scenario.
.

13 Now, it seems unreasonable to me to expect that every

(i
14 scenario would involve a demonstration of every single major

; 15 observable portion of an exercise. There are scenarios which

!

} 16 focus or which accentuate one aspect of an accident. There are

.) -
4 17 scenarios which accentuate others. It's unreasonable, in my

18 opinion, and it seems to me that Footnote 4 recognize this in
i
1 19 specifying that the observables correlate to the particular

j 20 scenario being run in the exercise.

21 MR. LANPHER: All right, a couple of answers to that,

I 22 Judge,

l 23 JUDGE JOHNSON: I realize there were a couple of

'
24 questions in there.

| 25 MR. LANPHER: If I leave out some of your question,
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(202) 628-4888



_- _-- . _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - . _ __ _ _ _ _ _ _ _ _

,

:

66

1 please come back, because I think it's an important question.

2 First, for this exercise, the exercise we are talking

3 about and the four things that were left out, every one of

4 those functions -- EBS radio station; ingestion pathway at

5 least within New York State. As Mr. Irwin said, he's not sure

6 about Connecticut, but at least in New York state; school

7 preparedness. I mean there was a directive to evacuate all the

8 schools -- simulated to evacuate. There was also a simulated
'

9 directive to evacuate all the nursing and adult homes. Every

10 one of the functions that the Board found to have been left out

11 improperly were implicated by this scenario.

12 So you are raising a question that you don't have to

13 reach in the decision you will render, because for this

O
14 scenario each one of those functions was involved.

!

15 Now your question also raises, however, the further

16 issue whether it would be permissible in an NTOL exercise, and

17 I'm not going to speak to biannual at this point, to devise a

18 scenario which purposely does not include major observable,

19 portions of an emergency plan.

20 We have challenged a scenario which was devised for

21 an NTOL exercise with such a thing in mind, because I believe

22 the correct reading of the regulation, you have to then go back

23 out of the footnote, Judge Johnson, up to the text, in as much

24 as reasonably achievable language.

25 JUDGE JOHNSON: Well, let's go to that one. And I

O
'
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| (]) I think your predecessors - what is your opinion of the genesis
-

:;'
2 of that not mandated -- does not mandate public participation?

'

3 Where does that phrase come from? [
'

'

4 MR. LANPHER: My recollection, and I have not read

; 5 the decision recently that you cited to Mr. Irwin, but my ;

6 recollection and understanding of what the meaning of that .

7 language -- mandatory public participation -- is that it does ;

1

8 not require people actually to be evacuated in that sort of ;;

9 thing. And I seem to recall that one when we were in the
!

10 Diablo Canyon proceeding together, that was one of the issues, |
11 or maybe it was before the Licensing Board there, in terms of [

1 12 that, and that the state --

13 JUDGE JOHNSON: Well, it's a long-standing issue with

() 14 respect to emergency exercises, and that's why I have a hard ;

i

15 time accepting your and the Licencing Board's interpretation of |
!

16 that phrase beginning with the word "which" as anything other !
!

17 than saying that this exercise, this full participation
i

18 exercise, which is defined in Footnote 4, is a full !
:

'
J

19 participation exercise, but with the caveat that we mean the
.

20 public does not have to evacuate. |
|

| 21 The regulatory history of emergency exercises !

]
22 highlights that particular aspect as one that the Commission

4

| 23 has had to speak to over and over again because it was raised

24 over and over again in Diablo Canyon and Three Mile Island and'

i

25 other cases that, gee, these exercises aren't worth a darn<

1
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k' 1 unless everybody evacuates. And the Commission has had to say

2 over and over again, no, we don't require that.

3 MR. LANPHER: Yes, but what the regulation -- we

4 never advocated that you had to actually evacuate.

5 JUDGE JOHNSON: No, I realize that, but I'm saying

6 that the reasonably achievable without mandatory public

7 participation simply means, that all thet that means is, hey,

8 you don't shake everybody out of bed.

9 MR. LANPHER: You don't shake everyone out of bed,

10 but if you can shake people without getting them out of bed,

11 you do it.

12 JUDGE JOHNSON: Well, I don't --

13 MR. LANPHER: Let me just finish.g-

(>
14 You don't make the mandatory public participation,

,

15 but those aspects of the emergency plan that can be exercised

16 without doing that, without making people actually evacuate and

17 that sort of action, those things have to be done.

10 Now the staff makes the argument that that language,

19 as much as reasonably achievable, must modify the words in the

20 footnote, and as I understand the staff argument, it is that

21 you do as much as reasonably achievable of those major

22 observable portions which must be exercised in order to respond

23 to the scenario.

24 JUDGE JOHNSON: If --

25 MR. LANPHER: Let me just fin 2sh.

O
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0
.1 JUDGE JOHNSON: Okay.

2 MR. LANPHER: If that in fact is their argument, they

3 still fail in this exercise, because the did not, and the Board

4 made factual findings, do as much as reasonably-achievable of

5 those four items-which, as I discussed earlier, were all >

6 implicated in responding to this accident scenario.

7 So even if you accept the staff interpretation, which

8 we don't, we believe that the Licensing Board's bottom line

9 conclusion that this was not 'a full participation exercise ~ is

10 exactly correct.

11 JUDGE KOHL: You do not challenge, however, the

12 accident scenario that was selected.

13 MR. LANPHER: We did not in this proceeding, that la

0
14 correct. That was not one of the litigated issues, correct.

15 JUDGE JOHNSON: Then you also believe that a

16 radioactive release that passes through filters that remove all

17 the chemically-active species of radioactive fission products

18 still involves ingestion pathway consideration?

19 MR. LANPHER: Yes, sir.

20 JUDGE JOHNSON That no gas release involved in
,

21 ingestion pathway?

22 MR. LANPHER: We believe that in this -- in the

23 exercise accident which was simulated on February 13, 1986,

24 there was a requirement to take ingestion pathway actions, and

25 that was alleged in our contentions, and that they had not been

O
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() 1 done.

2 One point that maybe I should mention. I think it

3 was Mr. Reis who said that there were ingestion pathway

4 actionst namely, putting simulator -- putting dairy animals a

5 within the 10-mile EPZ on stored feed. That's an automatic
\

6 action under the LILCO emergency plan. It's done at the site

7 area emergency level. Nothing significant was done beyond

8 that. It's just an automatic announcement.

9 Ingestion pathway teams weren't sent out. Simulated

10 messages to embargo milk products out in the ingestion pathway

11 were not carried out. So I don't think there is any

12 substantial dispute that ingestion pathway matters were not the

13 subject of this exercise. They were excluded up front pursuant

() 14 to that 10-mile directive or suggestion from the NRC staff.

15 Read those documents, and the FEMA testimony indicates that

16 FEMA, in designing the exercise, relied upon that 10-mile

17 suggestion of the NRC, and that was why they excluded ingestion

18 pathway and also recovery and reentry.

19 JUDGE JOHNSON: Well, it is my understanding -- is my

20 understanding correct that had there been ingestion pathway

1 21 requirements in the FEMA-directed scenario, that LIRO

'
22 representatives would have had to carry them out; that New York

23 State would not have participated?

24 MR. LANPHER: That's right. And what was alleged,

25 and we had that in our brief below to the Licensing Board, that
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1 you have to -- given the exercise that was held with LIRO in
,

2 charge where you had New York State in the regulation, or state

3 in the regulation, you substituted the word "LIRO and/or
i,

4 LILCO".

5 JUDGE JOHNSON: Right.

6 MR. LANPHER: And we attempted to litigate before the

7 Licensing Board the fact that the state and suffolk County had

8 not participated in the exercise. Those contentions were not

9 admitted. Those were Contentions 1 through 14. They are not

10 before you, and they were not admitted.

11 JUDGE KOHL: Mr. Lanpher, with respect to the alleged

12 lack of adequate school participation, Mr. Irwin's

13 characterized it as really a failure in the documentation; that

O
14 it would have been a futile effort given the county ordinance,

15 the criminal ordinance, and other factors- It would have been

16 pointless to actually call up the various school districts and

17 get an actual refusal.

18 How do you respond to that argument? Should we throw

19 this out, or call that a significant omission from the exercise

20 simply because of that documentation deficiency?

21 MR. LANPHER: I don't think there was simply a

22 documentation deficiency. That, frankly, is one area where we

23 don't agree with some of the Licensing Board's reasoning. The

24 implication of the Licensing Board is if LILCO had gotten

25 "no's" from all the other school districts, that would have

O
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1 been fine; no deficiency. We don't agree with that.

2 Let me step back for a moment first. There was no

3 probativo evidence in the record regarding whether school

4 districts would or would not have participated. FEMA put LILCO

5 on notice prior to the exercise that said go and get more

i 6 school districts to participate.

*/ LILCO declined, and in fact it's cited in our brief,

8 Mr. Kolefski, the FEMA RAC chairman at that time, even

9 apparently spoke with Mr. Irwin at a pre-exercise training

10 program and said, please aren't you going to get more school

1 11 districts, and they said no.

12 So there was no evidence presented upon which the

13 Board could have made that kind of finding, except for the fact

O>

14 that FEMA made clear that they thought more was needed.

15 Second, you brought up --

16 JUDGE KollL: Where is your dispute with the Licensing

17 Boaro? You said that you --

18 MR. LA!1PHER: The dispute with the Licensing Board is,

19 the implication that if LILCO had gone out and attempted to get

| 20 more and was unsuccessful -- more schools and was unsuccessful,

! 21 that would have obviated this fallure to test a major

22 observable portion.

23 JUDGE ROSE!1 THAL: Why isn't that right?

24 It seems to me that if LILCC's offorts to involve

25 other school districts had been unsuccessful, and if the lack

O
'
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1 of success could be attributed to direct or indirect pressures

2 on behalf of the Suffolk County government, you would be in a
,

3 very difficult position coming here and claiming that a

ij 4 situation that your client brought about should be regarded as

5 a fundamental flaw in the exercise.

6 MR. LANPHER: You're postulating some facts that

7 aren't in the record, and --

0 JUDGE ROdENTRAL: I understand that, but you are

9 saying -- if I understood you correctly, you were saying that

10 If LILCO had made the endeavor, and the endeavor had been

11 unsuccessful, that that would be a fund mental flaw, the fact

12 that these other districts did not participate, whether or not

13 the refusal of the districts to participate could be traced to

14 direct or indirect pressure from the county government.'

15 Am I right about that, or do you think if they could

16 have established that the county government was indirectly or'

i 17 directly responsible for the lack of cooperation, that that

18 would make a difference?
I

19 MR. LANPHER: I don't think that would make a
,

| 20 difference, and two answers to that.
!

21 First of all, school districts are independent

22 political entities.

23 JUDGE ROSENTHAL: Well, we know that independence

24 comes in various degrees. I mean --

25 MR. LANPHER: Well, but unless you have evidence,

O
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(
1 Judge Rosenthal, I don't think you.should --

'

2 JUDGE'ROSENTHAL: No, I am assuming --
*

t

3 MR. LANPHER: -- speculate.
!
'

4 JUDGE ROSENTHAL: I assume'for the purpose of my _
3

5 question that it could have been demonstrated that directly or f,

G indirectly the county governments had a hand in the lack of |

; 7 cooperation, and I asked you whether that would make a

1 8 difference, and I thought you said no.

9 MR. LANPHER: Okay, and I'll give you my reason why

10 no. Because'in that instance you have got 28,000 school

11 children within the 10-mile EPZ, approximately. It's
,

j 12 absolutely essential that before you make a reasonable
f

,

13 assurance finding, or that the NRC attempts to make a |
'

()4 14 reasonable assurance finding that you have reasonable assurance- |
t

15 that adequate preparedness can be carried out for those school t
.

I16 children.
i

17 And the absence of participation of the EPZ school
i
'18 districts and the private schools, none of the private schools

19 participated either, the absence of any evidence that there is :

i .

; 20 preparedness and a capability to implement off-site protective |
f i

21 actions for those school children would preclude the NRC from !

!) 22 being in a position to make a reasonable assurance finding.
: i

i 23 JUDGE KOHL: Your answer, though, reads the i
i

24 reasonably achievable language out of the regulations. !
i

i 25 MR. LANPHER: No, it does not, Judge Kohl, because j

I
,

(
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O 1 the reasonably achievable, I believe is what is reasonably

2 achievable without public participation. What is reasonably

3 achievable, the way I read that language, is what is done in

4 standard exercises without making people actually evacuate or

5 otherwise take actual protective actions. I don't believe that

6 reads that out of the regulation at all.

7 Let me go --

8 JUDGE JOHNSON: Did not the scenario include the fact

9 that LIRO employees, even before -- early in the morning calls

10 schools up and told them not to open? I mean they simulated4

11 that. Therefore, under the scenario that was being exercised

12 this particular function waa fairly easy to fulfill and at

13 least was simulated by LIRO employees, although the FEMA did

| (
14 not -- again did not witness all these phone calls?

15 MR. LANPHER: Well, the scenario, the way FEMA

16 structured this area, while the scenario called for or

17 permitted that kind of response, the scenario also had

10 injection of so-called free play messages, because FEMA was

19 seeking a demonstration of evacuation capabilities as well,

J 20 Judge Johnson.

! 21 JUDGE JOHNSON: And they did do that, did they not?

22 MR. LANPHER: Excuse me?
,

!

.

23 JUDGE JOHNSON: With one school, they did do that,
i

24 One free play message with one school.;

25 MR. LANPHER: With a school, the Shoreham Whitting
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(') 1 River liigh School, they did have simulated emergency response

2 at that school. The adequacy of that simulated response was

3 subject to some dispute.

4 JUDGE JOHNSON: But that pre-played message was over

5 and above the primary participation called for by the scenario

6 which was tell the school not to open because the emergency

7 came up in the middle of the morning, or the middle of the

8 night so that an early morning call was sufficient.

9 MR. LANPHER: Well, that's right. Under that

10 scenario, they made these simulated phone calls, and I bellove

11 reading the Board'a decision in a practical manner, what the

12 Board was concerned about was that all of the actions taken

13 save one, the one interaction with the Shoreham Whitting River

() 14 High School, and apparently some interaction with the bus

15 company that is involved with that high school, the school

16 districts had no involvement whatsoever ever.

17 You look at little confused, Judge Johnson.

18 A FEMA --

19 JUDGE JOHNSON: No, it seemed to me that all the

20 Board was concerned about was the burden of proof, frankly, and

21 that's what they said they made their decision on, and that's

22 quite explicit in their footnote.

23 MR. LANPHER: Well, the Board went on to say, or

24 maybe it was before that, and say we believe there is great

25 importance attached to school participation. So I think they

O Heritage Reporting Corporation
(202) 628-4888



, . - , - - .
.

I

1 said more than just what was in the footnote.

-2 (Continued on next page.)

3

4

5

6

7

8

9

10

11

12

13

O
14

15
;

16

17

18

19

20

21i

22

23

24

25

O
Heritage Reporting Corporation

(202) 628-4888
i
|

|
. . - - _ - - _ . _ - . . - _ _ . . - - - - - - - . . . . - - - . . , - - .- . - ---, - ..-.. .



, _,_ _ _ _ , - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _,

. .

.

,; . 78
/
\ 1 MR. LANPHER: I want to get back t a couple of

2 other items that were mentioned this morning, or questioned

3 this morning. And one is really one of the fundamental

4 questions, I guess, of Judge Kohl, as to why are we here, is

5- this moot.

6 Mr. Irwin said that he does not believe that it is

7 moot. I think that it clearly is calling for an advisory

8 opinion, because the two year period has expired. I can

9 understand why LILCO would want guidance, because another

10 exercise apparently has been or is being scheduled.
'

11 JUDGE KOHL: Is there anything to prevent us from

12 providing that guidance?

13 MR. LANPHER: My understanding is that you are not

14 limited to a strict case or controversy type of limitation in

15 terms of your jurisdiction.

16 JUDGE ROSENTHALs That is what we have said on

17 several prior occasions.

18 MR. LANPHER: That is right. But in terms of whether

19 this past exercise is going to form the basis for anything, I

20 think that it is passe right now.

21 JUDGE ROSENTHAL: Does it not trouble you that an

22 exercise takes place and some two years and several months

23 thereafter that the question of the scope of that exercise is

24 still in litigation. There must be some better way of handling

25 matters such as this than the course that was followed in this
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\l 1 instance.

-2 It seems to me that if an. exercise ir, . good for two

3 years, to have that exercise still a litigated matter some two

4 years and two' months, or whatever it is, after the exercise

5 took place does not speak very well for the process.

6 MR. LANPHER: Well, you know, your question is just

7 too broad to be capable of being answered, Judge Rosenthal.

8 JUDGE ROSENTHAL: Well, I guess that my question-is

9 broad. But if they are broad, they-are capable I think of some

10 answer.

11 JUDGE KOHL: He wants a specific answer to his' broad

12 question.

13 JUDGE ROSENTHAL: You talk about this as all being

O
14 sort of water over the dam at this point because another

15 exercise is scheduled, and I guess that that is right. But it

16 sort of troubles me. This is the first opportunity that tais

17 Applicant has to had to obtain at least an appellate review on

18 the question of whether contrary to the view of the Licensing

19 Board that the scope of this exercise was adequate.

20 MR. LANPHER: And Judge Rosenthal, that is why we did

21 not move to dismiss the appeal as moot, knowing your prior case

22 and controversy type of decisions. However, I think that it is
,

23 clear that there has to be another exercise before there can be

24 any licensing. And that is my only point. If you want to go

25 ahead and decide the case, that is your prerogative.

O
Heritage Reporting Corporation

(202) 628-4888

- -. ._- . -



, . -. - - .

,

,

' '

80

') 1 JUDGE ROSENTHAL: If we did not decide the case and

2 went forward, then two years from now perhaps the same

3 questions would be up again, on whether the scope-of the coning

4 exercise was adequate.

5 .MR. LANPHER: Well, you are asking me to speculate.

6 I cannot say. My understanding is what whatever FEMA is doing

7 now in terms of structuring an exercises is somewhat different

8 in what they did before.

9 JUDGE JOHNSON: Would you like to estimate the

10 likelihood that your client will find that the scope of that

11 second exercise is sufficient? -

12 MR. LANPHER: Not at this point, I certainly would

13 not.

() '

14 A frequent refrain in both the NRC and LILCO's

15 pleadings and their arguments here has been that there has been

16 a consistent practice by FEMA and the NRC staff in conducting

17 exercises of particular scope. And that for that reason, that

18 the OL-5 Licensing Board should have shown great deference to '

19 that scope.

20 Now as a general proposition, we do not argue with

|
21 the idea that FEMA's determination as to a scope of an exercise

i

22 in the abstract might be due substantial deference. And I

23 believe that a footnote in ALAB A-61 where this was touched on
.

j 24 by at least you, Judge Rosenthal, and two other members of the
!

25 Board as then constituted goes to that point.
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I'd 'l We took that situation, however, and pursued

2 discovery and trial on the matter. And the Licensing Board, I

3 believe, properly did not show great deference here in terms of

4 whether this exercise complied with Appendix E.

5 And there were a number of very cogent reasons that

6 were available to it. The Board did not express those reasons

7 in great deal in rejecting that. But the evidence was clear

8 that FEMA for whatever reason has never attempted to structure

9 its exercises pursuant to its understanding of Appendix E.

10 The NRC staff had witnesses that it could have

11 presented to try to show a consistent practice by the NRC, and

12 perhaps the RAC personnel who sit in on structuring exercises,

13 to show what has been done consistently in the past. There was

O
14 no evidence of that kind put forward.

1. 5 In fact, the evidence which was there has shown that

16 there has not been a consistent practice in our opinion. From

17 1980 through 1983, the evidence indicates that ingestion

| 18 pathway, recovery, and reentry objectives were regularly
!'

19 exercised.

20 After 1983 for some reason, the system changed, and
i

21 they stopped doing those. There has not been a longstanding

| 22 consistent practice there.

23 Further, there has been a consistent practice of

24 greater involvement of school districts. Of having the radio

25 station, the EBS radio station, involved. That was not done
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l)
I here.

2 So when we talk generally about a consistent practice

3 in the conduct of FEMA graded exercises, you just do not have

4 the underlying evidentiary basis to say that that practice that

5 was derived, now we do not dispute that there are a 100 or 150

6 exercise, there is no evidence that that exercise practice was

7 linked at any time to any conscious decision that this is what

8 it takes to meet Appendix E.

9 Now if they had presented that kind of evidenco, we

10 might be making different arguments before this Board now.

11 Instead, we were presented guidance memoranda which were

12 promulgated by FEMA. Apparently, they were all reviewed by the

13 NRC before they were finalized.

_O
14 But FEMA witnesses made clear that it was their

15 understanding that those guidance memoranda were adopted

16 pursuant to 44 CFR 350, the FEHA regs. And there was no

17 evidence that the NRC in their review of the guidance memoranda

18 reviewed them for compliance with Appendix E. You just have a

19 failure of proof.

20 JUDGE KOHL: What about NUREG 0654, which is clearly

21 a NRC document and reflects NRC guidance, policy, whatever you

22 want to call it, is that something that can be relied upon

23 here?

24 MR. LANPHER: I believe that the particular portions

25 of Part 2-N, I think it is, are one of the underlying
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U -I criteria. It'is'in all of our briefs.

2 JUDGE. KOHL: I think that is planning standard ~

~3 N.

4 MR. LANPHER: N-1 or N-2.

5 ' JUDGE KOHL: Is relevant.

6 MR. LANPHER: And we address that in our brief. That

7 is simply guidance. It conf 1'icts, in our opinion.

8 JUDGE KOHL: It is simply guidance. But you would

9 have to admit, would you not, Mr. Lanpher, that in virtually

10 all of the emergency planning decisions that the adjudicatory

11 boards and the Commission.hae issued, that very frequently that

12 you will see many references to that documtent. It.is a major

13 emergency planning document, and represents the input of-the-
;

V
.14 two agencies responsible for this effort.

I

15 MR. LANPHER: I think that is right, Judge Kohl. But

16 the language of that NUREG guidance portion which says, I

17 cannot quote'it for you, but I believe that it says that for a

18 series of five or six years test major portions, not major

19 observable portions, but major portions of that plant, that

20 that simply conflicts with the plain language of 4(f)(1).

21 Which by the way, there is no six year cycle in

22 Appendix E. I believe that was one of your questions to

23 Mr. Irwin when we looked at the regs. I do not find a six year

24 cycle in Appendix E.

25 JUDGE KOHL: I could not find it either.
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\- 1 MR. LANPHER: 'Okay. There is no six year cycle
7

'2 there.

3 ' JUDGE JOHNSON:- But you did agree, I think, earlier

4 with me that you could not plan an exercise on.the basis of
'>

.

5 Appendix E, 4(f)(1) alone, did you not?

6 MR. LANPHER: I think that the other Ecritical item 'id
,

7 the emergency planning.
,

8 JUDGE JOHNSON: No,-I understand.

9 But you cannot plan your exercise on the basis of

10 that regulation, something else has got to'he included; that

11 that is a fairly sterile piece of regulation in terms of any

12 practical application, would you not ray?
s

i 13 MR. LANPHER: Well, if you want to compare sterility,

| (s)
14 I think that NUREG 0654, the portion that was ju.St cited by

15 ' Judge Kohl is far more sterile than Appendix E, which has much

16 more detail concerning the scope of an exercise. That is what

17 we are talking about here. There are other aspects of.0654
,

| 18 that are much more detailed than Appendix E. But in terms of
r

19 exercise requirements, Appendix E is more detailed than

20 NUREG 0654.

21 JUDGE JOHNSON: I choose not to agree with you on

22 that, but okay.

23 MR. LANPHER: Fine. If you would tell me where you

| 24 disagree, I would like to address it.

I
25 JUDGE JOHNSON: Well, first of all, I find that the

:
e,

( -
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s- 1 Appendix E paragraph that you are talking about-says nothing

2 other than there be an exercise. And in terms of the details

# 3' -of what the objectives are and what the measureables are, it

4- does not tell:me anything.

5 MR. LANPHER: Well, I.do not believe that that

6 NUREG 0654 does either. So you will check that out, I am sure,

7 in doing your decision.

8 A frequent refrain also in the briefs is that there

9 is no basis to find that a NTOL exercise should of greater'

10 scope than a biennial exercise. There is a great deal of

11 evidence, quite aside from pure regulatory construction, there'

12 is a great deal of evidence on this subject.

13 And interestingly, even the NRC staff witnesses, and

O 14 it is cited in our brief, they said that it was their
1

15 understanding that a NTOL exercise had to be more extensive

16 than subsequent biennial exercises, because it was the first

17 opportunity to test the integrated capability of the responders

18 and of the emergency plan.
F

19 And the language of Appendix E itself, I think that

20 the Licensing Board was absolutely right. Looking at the

21 facial language of 4(f)(1) and comparing it with 4(f)(3), there
|

| 22 are simply requirements in 4(f)(1) which are not to be found in

23 4(f)(3), the biennial exercise provision. And to read those
i

| 24 provisions as requiring the exact same scope of exercise simply
!

25 is to read the regulation irrationally.

( (
,
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'l Now it is not our argument, and I think that

2 something of a straw man is created in the staff brief. The

3 staff says that the Licensing Board found that the 1984

4 amendment to the regulation, Appendix E, increased the scope of

5 NTOL exercises. And that the question for this Board to decide

6 is whether that in fact was the case.

7 I went back and reread the PID, and I do not think

8 that the PID says that at all. What the PID says, 8732, is

9 that in 1984 when there was a major amendment to Appendix E,

10 that the changes that were made indicated a lessening of

11 requirements for the biennial exercises, taking away the as

12 much as achievable language, and also taking away the ingestion

13 pathway language which previously applied to all exercises.
.O
\/ 14 JUDGE KOHL: But was not the principal function of

15 that 1984 amendment to give the states more flexibility, and

16 does not that amendment lend some general support to the notion

17 that, for example, that the state need not participate in a

18 major observable portion in that first exercise, but as long as

19 it does so during the so-called six year period that that would

20 be acceptable?

21 MR. LANPHER: No, 1 do not think that that amendment

22 does to that point at all. I think that it makes explicit that

23 in the first exercise that the state will participate.

24 JUDGE JOHNSON: How many definitions of full

25 participation are there in Appendix E?
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'(,) 'l MR. LANPHER: There is one.

'2 JUDGE JOHNSON: Does that definition apply to

3 paragraph (f)(3) as well as paragraph (f)(1)?

4 MR. LANPHER: Yes, it does.

5- JUDGE JOHNSON: Thank you.

6 MR. LANPHER: Yes, it does. But there is the

7 additional language in (f)(1) which does not' apply to

8 paragraph (3). The as much as plus the requirement that the

9 initial exercise shall include the participation of each

10 government in the plume exposure and each state in the

11 ingestion exposure, EPZ.

12 Those are not requirements for the subsequent

13 biennial exercises. And I think that you can read the 1984

() 14 amendments quite consistently to say that after the first

15 exercise that we are building in flexibility, so that you do

16 not have to be in every exercise. But for that first exercise,

17 which is the exercise to test for the first time the integrated

18 capabilities for this site, for that we do need all of the

19 principal responders.

20 JUDGE JOHNSON: You are saying a lot of things that

21 do not in any way appear in that paragraph, other than the fact

22 that ingestion pathway states will participate. I mean all of

23 these other things that you are saying, for the first time and

24 all of that, it has no basis in the regulation. I mean they

25 are supposition, as to why the NTOL might be more inclusive
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el thana biennial.

i2 MR. LANPHER: I believe that I am going beyond

3 supposition. As set forth'in our brief, there was evidence

4 presented also, including by the NRC staff witness, that there

5 was a necessity for the initial NTOL exercise to test more of

6 the objectives than a subsequent biennial exercise. There was

7 more flexibility later than in the first exercise.

O Now the staff witness did not eay, and I do not mean

9 to misstate their testimony, that you have to test all of the

10 major observable portions. But they did make the distinction

11 that for the initial NTOL exercise, that the design of the

12 exercise should be more complete than for subsequent biennial

13 exercises.

C. 14 JUDGE KOHL: Mr. Lanpher, you have about ten minutes

15 left to sum up, please.

16 MR. LANPHER: Judge Kohl, I believe that completes

17 the major arguments that we have. We refer you to our brief

18 which sets forth more completely the main items that we rely

19 upon. Thank you.

20 JUDGE KOHL: Thank you, Mr. Lanpher.

21 Mr. Irwin, I think that you have about seven minutes.i

|

22 MR. IRWIN: I do not expect to use them all. First'

; 23 of all, Judge Kohl, to respond to your question, there is no

24 explicit reference in Appendix E to a six year cycle. If one,

25 however, construes Appendix E in the context of the regulatory
,

|
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.1 structure, clearly the cycle and the absence of any expectation

12 that all elements will be performed in any one exercise is

3 apparent.

4 That takes me to my-second point, really'to respond

5 to Mr. Lanpher and the concept which he suggested several times

6 that matters not argued or testified to before the Licensing

7 Board were being argued on appeal here.

8 I have two observations about that. First of all,

9 most of those are matters of legal argument and public record,

10 not evidence. Secondly, the framework of the Board's decision

11 was a good deal different from what I think that the evidence

12 suggests.

13 There are hundreds if not thousands of prefiled and-

0 14 transcript pages dedicated to the question of whether or not

15 the February 13, 1986 exercise constituted a full participation

16 exercise, and whether major observable portions were suitably

17 demonstrated or evaluated, not to the question of whether as

18 much as was reasonably possible was performed.

19 The fact of the matter is that the Licensing Board
|

20 went off on a tangent in its decision relative to what was

21 argued by the parties. The Board said that it did not even

22 have to reach the question of whether or not the exercise
!

23 conducted was a full participation exercise, and conceded that

24 the exercise was as comprehensive an exercise as any that had

25 been performed to date.

O
Heritage Reporting Corporation

(202) 628-4888

|
, .-



-
.

.

90

[ 1 So the long and short of it is that the parties had

:2 to deal with a slightly_different deck, and they dealt for
-

3 themselves below when they got up on appeal here.

4 Let me address the school issue very quickly. On the
.

5 question of the participation of the school districts, the fact

6 of the matter is'most of the school districts in Suffolk County

7 have issued resolutions refusing to cooperate unless and until

8 that county cays that it is okay, until that county

9 participates in emergency planning.

10 School board members and school officials have

11 testified as expert witnesses on behalf of that county. The

12 county involvement is all over the school district's

13 participation.

14 JUDGE KOHL: Most of those resolutions were issued-

-15 after February 1986 exercise?

16 MR. IRWIN: It is perhaps an artifact that the

17 majority of them postdate the exercise. And it is also true

18 that the ones that predate the exercise do not specifically

19 refer to an exercise. The fact of the matter is that they

20 evidence a political position, which I think is universal and

21 which I think that none of them will deny apply to exercises.
;

:

| 22 JUDGE ROSENTHAL: Assuming that that is correct, I
,

23 gather that Mr. Lanpher's point is that there still has to be
,

24 consideration of the welfare of those kids.

25 MR. IRWIN: Then let us have the county join in with
t

i
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\-) 1 us. The fact of the matter is that those schools have go home

12 plans, they have sheltering plans, and'they have everything

~ 3 else. The only thing that is being prevented is the arbitrary

4 indication of the effectuation of those plans.

5 It literally does everything at its end and did

6 everything in 1986 that it could. It just could not get on to

7 the school premises, unless the school districts would

8 cooperate. That is all there is to that one.

9 As to mootness, Judge Rosenthal, you know that I have

10 tried to get these contentions reviewed interlocatorily, that I

11 have tried to expedite briefing in this case, and I have tried

12 to expedite argument in this case. The scope of an exercise is

13 a fundamental question. Because for Lord's sake, we are being

O 14 second-guessed more than two years after the fact. It is not

15 moot.
J

16 If this Board decides that the scope of that exercise

17 was proper before, then we get to the determination of the

18 merits. And I think that Mr. Lanpher did parse that question

19 properly. And if we find that there are substantial areas

20 where we performed adequately, then the structure of licensing

21 is very much as was the situation with the Perry case a couple

22 of years ago, where the Commission structured a follow-on

23 exercise in terms of the open items.

24 Finally, in terms of deference to the expert agency,

25 which Mr. Lanpher suggested should be not given because of the
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1 absence of a cpecific reference to Appendix E. As Judge

2 Johnson pointed out in particular, Appendix E is a rather

3 sterile document which does not go to the matrix or the

4 structure of the major observable components of an exercise,

5 does not relate them to NUREG 0654, etcetera.

6 Those are in fact set out in NUREG 0654 and in the

7 subsidiary FEMA guidance in which the NRC participates. You

8 have to look at those, and you have to look at what the experts

9 are doing.

10 Finally, as to the relative scope of NTOL exercises

11 versus biennial exercises, I have two observations. One is

12 that the track record which the NRC refers to and which

13 Mr. Lanpher alluded to is not that of licensoes, but that of

()'

| 14 agencies in evaluating exercises and having under their belts

15 some confidence in the nature of their evaluations.

16 Secondly, there is a very interesting portion of the

17 Federal Register notice from late 1981 in which the NRC was

18 originally contemplating revising its 1980 regulations. It is

19 set out at page 34 of our brief, and I will not read it fully.

20 Dut the gist of it is, and it is quite explicit, that the

21 Commission was not setting up any special standard for

22 radiological preparedness at any one point of a reactor's life
i

| 23 as compared to any other.

24 It was not setting up any special requirements.for

25 one point as opposed to any other for a whole bunch of reasons
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(m) I which.it goes on to state.

'2 That, it seems to me, bears very heavily on the

#

3 relative requirements for a NTOL versus biennial exercises.

4 Thank you very much.

5 JUDGE KOHL: Thank you.

6 Mr. Reis.

7 MR. REIS: Just to rebut a few points. No matter-how

8 paragraph 4(f) and footnote 4 in Appendix E is interpreted, it

9 still must be borne in mind that the fundamental flaw standard

10 does apply, and that we have to look for a fundamental flaw,

11 and not just that some minor variance might have occurred.

12 Again as to the four matters that were talked about.

13 Whether they be major matters or not, there is no question that

14 parts of them were carried forward. It is just that parts may

15 not have been carried forward. So that when we look at major

16 matters that were exercised, we find that parts of those major

17 matters were exercised.

18 For instance, with the schools, there is no question

19 that the schools were called. There is no question that on

20 ingestion pathway that the animals within the plume exposure

21 ingestion pathway were put on stored feed.

22 And also in that connection, it should be recognized,

23 as Judge Johnson recognized, that the regulation itself or the

24 footnote itself talks about the accident scenario. In this

25 case, the accident scenario was a twelve hour or one day
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g
k- 1 scenario. We did not get to the point of ingestion pathway.

r2 outside the plume exposure area.

3 The next point that I would like to briefly touch is1

4 that we reprint the whole wording of the crdinance of Suffolk

5 County that is involved in this case, and we can whether it

6 requirements the involvement of the people outside or just the

7 exercise itself, the fact that anybody would be involved in an

8 exercise.

9 The next to the last point that I would want to make

10 is that the reasonable assurance argument that I made here was

11 set out in our findings. It is.the first few pages of our

12 findings. Certainly, at page 4 as well as at finding 87. And

13 it was set forth below.

O 14 The last point that I would want to make is that the

15 Commission itself strongly relies on NUREG 0654. And as

16 recently as in 87-12, CLI-87-12, it referred to that document.

17 It is although guidance, strong guidance, and that guidance

18 itself says that all major elements in a plant shall be tested

19 over a six year period.

20 JUDGE KOHL: Thank you.

21 MR. REIS: Thank you.

22 JUDGE KOHL: I would like to thank all of the counsel

23 who participated today. And the case is submitted.
.

24 (whereupon, at 11:00 a.m., the hearing was

25 concluded.)
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