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AND INTERVENORS' BRIFFS OF APRIL 1, 1988
ON MOTION TO AUTHOR!ZE OPERATION AT 25% OF FULL POWER

INTRODUCTION

Cy Crder of February 26, 1988, the Board directed the parties to
file briefs by April 1, 1988, "on the impact of pending emergency
contentions on a reasonable assurznce finding authorized by 10 C.F.R.
§ 50.57(c).” The parties vwere "to develop whether such coritentions are
substantively relevant to a 25% power operation of the Shoreham Nuclear
Facility,” The Order further provided that responses to those briefs
which might be submitted twenty days after April 1, 1988.

In & pleading of March 9, 1988, the Stat! advised the Board, that
although it projected completing work on whether there are issues of
safety significance to operation &t 25% power ard the difference in the
proaression of accidents at that power level as compared with accidents at
100 percent power in the late spring, it would not be able to ascertain
whether pending contentiors are substantively relevant to operation at a
25% power level until early fall of this year.

The Staff here responds to the briefs of the other parties filed on

April 1, 1988,
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DISCUSSICN

In Its April 1, 1988 pleading, LILCO again indicates tnat finding tha.
present contentions are not relevant to c erations at 25% power requires a
deteiled analysis of risks at that power level as compared with cperations
at full power, LILCO's Brief at 2-10. On the basis of such an analys.s
it is maintained that it can be ascertained that the remainiv; contentions
do not have substantive relevance 1o operations at 25% power and that
Shoreham may be authorized to operate at that power level, |d, at 11-24,
As the Staff does, LILCC recognizes that action cn its reauest to operate
at 25% power reauires an analysis of the validity of its projections of
differences in acciden! sequence progressions at a 25% pover level ir
contrast with operations at full power, 1d, at 8-10,

The Intervenors, although recognizing that accident sequencets at
25% of full power has relevance to the remaining contentions, maintain
thut the application for authority to cperate at & 25% power should be
summari!'v rejected. Ccvernments' Brief &t 1-i. !n doing su they ignore
the directiors of this Board in its February 26, 1688 Order of 'e matters
to be encompassed In the subject pleadings, as well as Its January 7,
1088 Memorandum and Order, which cor 'dered and rejected mosu of the
arcuments Intervenors again make to have the Roard summarily reject

/

LILCO's application, Memorandum and Order at A2

-

1/ The Intervenors Iindicate in their brief that they have not yet
started @ review and snalysis of the application., At &, They state
that such a review must await the completion of the Staff review (at
3), and that it would thereafter take Intervanors at least as long as
the Staff to review the application. At 5, The Intervenors are
wrong. They, as other parties in NRC proceelings, are ob!'gated to
reply to ar agplication, not the Staff's review. S2e generally

(FOCTNOTE CONTINUED ON NEXT PAGE)
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This Board has previously rejected arguments that consideration of
the 25% license application was foreclosed because the LILCO plan was not
found to comply with NRC regulations. temorandum and Order,
January 7, 1988, at 7. The guestion upon consideration of the subject
motion is whether emergency planning issues are "sionificant for the plant
in question" (10 C.F.R, § 50.47(c)(1)), &nd whether those issues "are
relevant to the activity sought to be authorized" (10 C.F.R. § 50.57(c)).
Id. at 6-7. Thus the bulk of Intervenors' brief (st 8-18) conce’ ning
what has been decided in former proceedings is not dispesitive, for the
question to be determined uncer LILCO's motion is the relevance and
signific.nce of issues where it has not yet been decided that the

emergency plan met Commission requlations. This in furn, as the Board

{FOOTNOTE CONTINUED FROM PREVIOUS PACE)

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
TLI-63-19, 17 NRC 1na1  (1983). The Intervencrs have an
independent oblicaticn to commence a review of the appiication now if
they seek to oppose it. See Statement of Policy on Conduct of
Licensing Proceedingsg, CLI-81=F, 13 NRC u57, 454 (1881). The
[ntervenors will forfeit any right to an extansion of time tc reply to
the application if they go not commence 2 concerted and expeditious
review of the application now.

The Intervenors also speak of a right to file contentions on the
25% power applicetion, Governments' Brief at 4, n.8. Section
§0.57(c) of 10 C.F.R, provides that the only matters to be heard on
arn application for low power operaticns is whether nresent
"contentions are relevert to the activity to be authorized." Thus
new ccntentions are not to be submitted on the application,
Further, if new ccr.tentions were permissibie on the application they
would be out of time as they would have been due shortly after the
application was filed. _S_gg Catawba, supra. This Bourd tias
indicated that it aid not contemplate the hlmg of new contentions,
but weuld give the Intervenors "further opportunity to state with
basis - d specificity the way in which any of the present contentions
are rewvant to the proposed operation.” Memorag_ryirg_and Order,
January 7, 1988, at 11,
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recognized, is dependent on the nature and scope of emergency planning

needed at 25% power. IC To merely say that areas where compliance

has not been found prevents issuance of a license only restates the

Intervenors' claim that a low power license may not issue, without

showing whether those areas are substantively relevant to the issuance of
) X 2/

such a license, =

Further, as this Boarc has recognized "fundamenta! flaws are by no

means uncorrectable flaws.," Memorandum (Extension of Board's Ruling

and Opinion en LILCO Summary Disposition Motions etc.), April 8, 1988 at
42, see aisc 40. Thus proceecings to determine whether LILCO s
entitled to a 25% power license should go forward at the same time as
pending scheduled hearings and a new exercise are going forward to see
if the fundamental flaws have been corrected.

The Intervercrs' also argue that unless an exemption is obtained
uncer 10 C.F.R., § 50.12(a), compliance with Appendix E to 10 C.F.R,
Part 50 is required whether or not the requirements of 10 C.F.R;
§ 50.47(c)(1) are met. Governments' Brief at 22-23, As we have stated

under 10 C.F.R., § 50.,57(c), the question is whether contentions are

relevant to opergétion at the power leve! scught. If the requirements of

/ Intervenors claim that prior Board decisions on certain issues are
"res judicatz." Those decisions dealt with the issuance of a licensc
for 100% power operations, nct with whether compliance with those
provisions was necessary for 25% power operations, Similarly the
question of whether LILCO's ability to implement the plan is adequate
for 25% power operations was not previously rulec upon. Questions
concerninu the scope of the exercise and the resuits of the exercise
must be viewed under 10 C,F.R. §§ 50.57(c) and 50.47(c)(1) in the
context of the activity for which permission is sought and whether
the deficiencies are significant for the plant in question,

L]
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Appendix E are not relevant to such operations a limited power license
might be authorized.

Intervenors also argue that the provisions of § 50.47(c)(1) allewing
exceptions tc be made to emergency planning regulations for "deficiencies
not significant for the plant in question" is only applicable to the
provisions of § 50.47(b) and not to Appendix E. Covernments' Brief at
22-23, This ignores that & 50,47(b)(14) particularly provides that
emergency plans must provide for the exercises mentionec in Appendix E,
and that § 50.47(c)(1) allows exceptions to be made to all provisions of

§ 50.47(b). Y

As this Boarc indicated in its Memorandum (Excension of
Roard's Ruling and Opinion on LILCO Summary Disposition Motions, etc.),
of April 8, 1988, at 22, the complimentary provisions in § 50.47 and
Appendix E "should be read together where possible." It concluded that
he provisions cf 10 C.F.R., § 50.47(b), allowed "due allowance for
comper.satory measures..., for the reauirements of Appendix E alsn." Id.
The exception to exercise reauvirements, as well as other emergency
plannino requirements, might be shown under 10 C.F.R., § 50.47(c)(1),
when failure to satisfy those reouirements "are not significant for the

: ; 4
plant in question." Y

-

No amendment tc the regulations was needed to include exercise
requirements, a:¢ well as other emergency plannina requirments,
under the provisions of 10 C.F.R, § 50.47(c)(1), as all emergency
planning provisions must be reac together and § 50,47(b)(14) covers
emeragency planning exercises.

(1)
—

4/ Intervenors 2lso seek to butress their argument on the need for an
exemption to waive exercise requirements on the fact that such
exemptions were granted in the past where full power operation was

(FOOTNOTE CONTINUED ON NEXT PAGE)
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No caise is shown to dismiss the subject applicat’on unti! it is
determined whethe pending contenticns are substantively relevant to the
operation of Shoreham at 25% of full power.

CONCLUSION

For the foregoing reasons, proceedings should continue to determine
whether LILCC is entitled to a license for operations at 25% of rated
power under 10 C.F.R. §§ 50.57(c) and 50.47(c)(1).

Respectfully submitted,

Q//M/ / EZ' 7
Edwin J. R

. Reis
Deputy Assistant Ceneral Counsel

Dated at Rockville, Maryland
this 26th day of April 1983

-

(FOOTMOTE CONTINUED FROM PREVIOUS PACF)

sought. Governments' Brief at 22-23. Those instances dc not show
that such relief (s required here where LILCO seeks an authorization
under 11 C.F.R. § 50.57(c).
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