UNITED STATES OF AMERICA
NUCLEAR REGUIATORY COMMISSION

> Hefore the Atomic Safety and lLicensing Board

In the Matter of

Docket No. 50-322-0L-3
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
unit 1)
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GOVERNMENTS ' RESPONSE TQ BOARD ORDER OF JUNE 24, 1228

During the June 24, 1988 telephone conference call, the
Board asked the parties to submit responses to the following
proposal: rather than perzitting LILCO to depose 17 former and
present State and County officials, the Board would itself
conduct a focused hearing on the “integrity of the proceeding”
{ssue raised by LILCO’s allegations that the Governments have
withheld the Suffolk County Operations Plan and other documents
during discovery in 1982-83 and 1988, See Tr. 20923-25. This is
the Governments’ Response, filed on behalf of the State of New
York and Suffolk County.d/

i/ The Governzments do not repeat here the reasons they believe
the LIILCO deposition procedure originally prcposed by the Board

would be unlawful and inappropriate. The Governzents’ pesition

is set forth in their June 20 Motion to Vacate and their June 223
Motion for a Stay. See Governzments’ Motion for Licensing Board

to Vacate June 17 Order (June 20, 1988); Governments’ Motion for
Stay of June 17 Order (June 23, 1988) .
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As demonstrated below, the prenise of the Board’s inquiry
and of LILCO’s accusations -~ that LILCO had never seen Or
obtained a copy of the county’s Operations Plan until

May, 1988 =~ is false. The Governnents subzit, therefore, that
the Board should terminate this *inquiry.”

I. Wm_mﬂil—m
The requested responses are to {dentify the individuals the

parties believe should be witnesses available for Board
questioning on “the pasic issue . . . whether state and county
emergency plans may have peen withheld during the
procaeding . . . (alnd if such plans were withheld what were the
circumstances surrounding the wvithholding?” Tr. 20924. The
Board stated:

Wwitnesses ought to be xnowledgeable about

. . the plans themselvas, and who had
access to them and knowledge of thea . .+ «

d.

In previous filings, the Governments identified the State
and County officials who are knowledgeable about the production
of docunments during discovery, poth in the 1982-83 time frame
(during which only the County was a party) and in 1988. Those
#ive individuals are listed in Section II below with a
description of their respective positions, knowledge, and
anticipated testimony. The Governnments continue to believe that
these individuals are the appropriate persons to respond to Board

questions about the knowledge and access of the State and cCounty
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to the County Operations Plan and other documents produced during
discovery.&/

In order to fully address the isaue presented by the Board’s
#{integrity of the proceeding” inquiry, however, this Board must
not limit itself to the facts concerning the governments’
knowledge cf and access to the County operations Plan., LIICO’s
allegations also require the Board to ascertain the state of
LILCO’s access to and knowledge of that Plan in light of LIICO's
repeated assertions that it was ignorant of the existence of that
Plan until May, 1988, that earlier LILCO access to the Plan would
have altered LILCO’s presentation of its “realisn” case, and
that the GCovernments have attempted to conceal the existence of
the Plan.

Accordingly, the Board must also question at least one
additional witness in order tc determine the complete facts
concerning knowledge of and access to the County Operations Plan.
That witness is Mr., Norman Kelly, whe since 1985 has been
employed by LILCC in its emergency planning division., From 1568
to 1980, Mr. Kelly was the Director of the Suffclk County
Division of Emergency Preparedness. Sae Section II.C below.

Mr. Kelly is a central figure because, notwithstanding
LILCO’s reported clai. of sagtonishzent” upon the *discovery” of

the County Operations Plan for the #eirat tize” in late May 1588,

&/ As stated during the June 24 conference call, the County
would also be willing to submit an affidavit of counsel, in
response to LILCO’s affidavit of counsel, concerning document
production in 1982-83, should the Board believe that is
necessary.



the Governments learned subsequent to the June 24 conference call

that mmwwwim“u

pessession of the County Opexations Plal. At that time the Plan
was provided by the County to Mr. Kelly, At Mr, Kellv's request,

wholly apart from the County’s formal production of the plan
during discovery in this NRC proceeding.

L1100 has made sweeping assertions about the supposed
prejudice to LILCO resulting from LILCO’s alleged ignorance about
the existence of the County Operations Plan prior to May 1988,
LILCO hae charged the Governments with concealing or attempting
to conceal the existence of the County'’s Operations Plan. And,
LILCY has alleged that pre-1988 revelation of the existence of
the Operations Pls would have greatly enhanced LIICO's ability
to present its “realisn” position. 1Indeed, such allegations have
anizated virtually every LILCO filing and statement of counsel
made in this realismz remand since the County’s most recent
production of the County’s Operations Plan in May 1988, For
exanple, LILCO has stated:

yo eopy of [the County Operations Plan) wvas

(m LILOO's possession when Suffolk county
coursel E}Gduccd it on or about May 26, 1988

LILCO did not hold the Suffolk County Plan
when it was produced in May 1988. Thera is
no evidence i{n LIICO's conprchon!}vo reccrds
that it was ever produced. . . .

a/ LILCO’s Response to Intarvenors’ Motion to Vacate (June
23, 198a) at 5.

L V3 14. at 20,




L1100 has heen gravely, if not mortally,
prejudiced by the unavailability ogjtthn
Cuunty Operations Plan) for years.

I can assure the Board as we are all sitting
here today that had ve been able to point to
offices, names, phone numbers, resource lists
instead of having to sh»ot dark into a void .
, . we could have demonr .vated realisa thr 2
years ago, perhaps !zyx. There is no
question about that.

(Tihe effect of the absence of this document,
and pornafl other related documents during
this previous four years, I can’‘t say more
clearly than to state that it would have made
a difference between shooting in thz/dark and
shooting fish in a barrel to LIICO.

The Board mav 2%.iil wish to inquire into the details of
document production in 1982-83, and the Governments would provide
the sppropriate witnesses for that inquiry. The Governments
continue to believe, however, that such an inquiry could only
result in the conclusion that the parties’ honest recollections
about events of %~6 years ago and available documentation create
an impasse which cannot be definitively resolved.

0f overriding significance, however, is the need to inquire

inte LILCO’s actual knowledge and possession ef the County

-4 LILCO’s Response to ssuffolk County Response to
Licensing Board Discovery Inquiries,” (June 1, 1988) at 17
(appearing ff. Tr, 208132).

8/ Tr. 20829-30 (Irwin) (June 3, 1988).
1/ Tr. 20873 (Irwin) (June 17, 1988).
)



Operations Plan -~ assuning an inquiry is conducted at all.
LILCO has concealed from the Board its own pateriai knowledge
concorning the existence ani complete contents of that Plan, all
the while asserting that the Governments’ slleged ulthholding of
documents has caused extrexe prejudice to LILLCO.

No such prejudice to LILCO has occurred, becausae LILJO has
peen in possession of the supposedly “withhold® docuzent, which
it obtained from the County, sirnce approximately 1985 (i{f not
before). In fuct, that docuzent actually could have enhanced
LILCC’s *realism” 4« ‘ense, LILC had more than two years to use

it for that purpose.

II. Jhe Necsssary Witnesees

The Board should call tre following vitresses to determine
ene facts about production of the County Operations Plan in 1982~
83 and in 1988, and to as~ertain the status of LILU's agtual
knowledge and possession of the County Operations & - Y

A. Suffelk county

Tac foilowing individuals are knowledgeab.e abo.t yroduction
of the County Operations llan and who had access to it, during
the 1983-83 and/or 1988 time veriod,

1. IMrank Jopnes, then Deputy Suffolk County Executiva, was
in charge of gathering docurents to be pr.oduced to LILLO in

cesponse to dlscovery requeste in 1982 and 1983, NMr. Jones would

As noted during the confecsence call, should the Board’s
interrogation of these witnessgus reveal a need to question
additional witnesces, that uater can be acaressed at that tlie.
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testify as to how the ., cument gathering ard production process
vas conducted. He would also testi{fy that the County intended to
and believes i did produce to LIILO all non-privileged docunents
responsive to LIILO’s discovery requests, {including the County’s
Operations Plan,2/

2. John. 8ilella has been the Deputy Director of the sugfolk
County Emergency Preparednass Division since February 1980, He
is currantly the Acting Director of that Division. Mr. Bilello
was directly involved in the 1582 and 1983 document production,
and he is xnowledgeable about the County’s plans and procedures
and who has access to them.:2l/ Mr, Bilello would testify that in
1982-83 tho Emergency Praparedness Division produced to |
Mr. F. Jones all documents responsive to LILCO’s 1982-83
discovery requests, including the County’s Operations Plan.

Myr. Bilello is also generally knowledgeable about Mr. Norman
Kelly’s Kknowledge concerning the County’s cmergency plans and
procedures, including the County’s operations Plan, while
Mr. Kelly was the Director of the County’s Emergency Preparedness
Division. Mz. Bilello weuld testify that during Mr. Kelly'’s
employment by LILCO, Mr., Kelly has oc-asionally visited the

8/ Although Mr. Jones is no longer a County enployee, he

has indicated to the (ounty that he is willing to appear at a
hearing to be quastioned by the Board, Mr. Jones is presently
the Supervisor of the Town of Islip, New York.

10/ According to standard County procedure, copies of all
County emergency plans and procedures are forwarded to the
Puergency Preparedness Division,



N
®
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County’s RLuergency Preparedness Division., Mr., Bilello also would
testify that during a recent social lunch with Mr, Kelly,

Mr. Kelly acknowledged that subseguent to commencement of his
exployment by LILCO, he had obtained a copy of the County’s
Operations Plan.

Mr. Bilello alsoc assisted Mr. Frank Petrone (see below) in
the document production which occurred {in 1988, He would testify
that the County diligently searched for and {dentified responsive
documents, and that the County’s operations Plan was again
produced to LIILCO in May, 1988,

3, Righard Joneg has beei the Radiological Officer in the
Suffolk County Emergency Preparedness pDivision since September
1982. He was inveclved, with Mr, Bilello, in the document
productions which took place in 1983 and 1988, He would testify
that in 1983 and again in 1988, the Emergency Preparedness
Division diligently searched for, and produced, all documents
responsive to LIILCO's Aaigcovery requests, including the County’s
Operationa Plan.

My. R. Jones is also generally knowledgeable about Norman
Kelly’s familiarity with the County’s emergency p.ans and
procedures, including the Uperations Plan. Mr., Jones would
testify that Norman Kelly was employed by LILCO in late 1984 or
early 1985, in a position related to emergency preparedness, and
that he occasionally v = ted with some of the personnel in the
County’s Emergency Preparedness Division. Mr. Jones would also

testify that in late 1985 or early 1986, Mr. Kelly asked the



county’s Emergency Preparedness Division for an updated copy of
the County’s Operations Plan and that Mr., Jones personally gave
Mr. Kelly a current copy at that time. Mr. Jones understood that
Mr. Kelly sought the copy of the Plan for use in connection with
LILCO's emergency preparedness work.

4. Frank Petrone was an assistant to the suffolk County
Executive in May, 1988.1d/ He was in chargs of the County’s
document preduction in 1988, assisted by Messrs, Bilello and R.
Jones. NMr. Petrone would testify about how the County’s document
gathering and production took place, and he would testify that
the County produced responsive documents to LILCO, including the

County Operations Plan.
B. The State of MNew YQrk

since the State did not enter this proceeding as an active
party until 1984, it has no i{nformation concerning docunment
production by the County prior to that time. 1I& additioen, there
has been no evidence to suggest that the State failled to respond
appropriately to discovery requests and Board orders in 1988,
Nevertheless, the State would produce for questioning by the
Board the feollowing witness who is knowledgeable about the
state’s receipt of, and knowledge about, the Suffolk cCounty

Operations Plan.

11/ Mr. Petrone has recently become Acting Director of the
County’s Department of Fire, Rescue and Emergency Services. In
this position, he supervises the work of the Emergency
Preparedness Division.




penald Pavite is the Director of the New York State
Emergency Management Office (*SEMO®) . SEMO has authority to
review State and local government emergency plars for non=-nuclear
emergencies. Mr. DeVito would testify that SEMO perscnnel have
known for many years that Suffolk county, like other counties in
New York, had a plan fc. dealing generally with energencies., He
would also testify that a copy of the County Operations Plan was
located in SEMO files on June 6. 1988, and that this copy ".as
received from Suffolk County on May &, 1588, Fe would tamtify
that the State cbtained that copy in connection with a SEMO
raview of non-nuclear emergency plans in early May, 1988, and not

in connection with any Shoreham~-related matters.

C. LILCQ

Thare is at least one LILCC employee whom the Governments
can now identify as necessary to the Board’s inquiry.
Questioning by the Board may reveal the need to call additional
LILCO witnesses in order to determina the full extent of LILCO’s
actual knowledge or possession of the County Operations Plan.

Norman Kelly is currently employed by LILCO in an emergency
preparedness position. The Governments do not know his precise
title, but believe he is a nember of LILCO’s emergency planning
ataff, Based on discussions with Messrs. Bilello and R. Jones,
the Governments believe that Mr., Kelly would testify that:

.= Between 1968-1980, Mr. Kelly was the Director of

Suffolk County’s Emergency Preparedness Division. While in that

10



Q

o

position, he was knowledgeable concerning the County'’s emergency
plans and procedures,»2/ and was intimately famillar with the
county’s Operations Plan.

-- Beginning in late 1984 or early 19835, Mr. Kelly was
exployed by LILCO in an emergency preparedness capacity.

-= In late 1985 or early 1986, Mr. Kelly asked the
County’s Emergency Preparedness pDivision for a copy of the
County’s Operations Plan., Mr. R. Jones gave Mr. Kelly a copy.

-- During a recent lunc.eon with Mr. Bilaello, Mr. Kelly
acknowledged that he had received a copy of the County’s

Operations Plan several years ago.

I11I. congluseion

The Governments submit that the Board’s questioning of the
vitnesses identified herein will result in the following
conclusicns:

1. The County produced the Operations Plan in its entirety
in 1982-83, or, any partial non-production was inadvertent;

2. Any partial non-production whicn may have occurred in
1982-83 was of no consequence, and certainly caused no hara or
prejudice tc .ILCO, because by 1985 LILCO had actual knowledge
and possession of the County Operations Plan and could have used

it in preparing its case; and,

12/ For example, Mr, Kelly was tne author of the suffolk County
Erergency Plan for Major Radiation Incidents, dated August 1979.
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3. Any allegations by LILCO of failure by the Governments
to comply with discovery procedures must be rejected in light of

LILCO‘s failure to daiscleose to the Board that in 1985 LILCO had

actually obtained the County Operations Plan from the County.

Respectfully subnitted,

2. Thomas Boyle

suffolk County Attorney

Building 158 North County Complex
veterans Memorial Highway
Kauppaugs, New York 11788

Herbert H. Brown

tavrence Coe lLa

Karla J. lLetsche

KIRKPATRICK & LOCKHART

18C0 M Street, N:W.

South Lobby = 9tn Floor
washington, D.C. 200365891
Attorneys for Suffolk County

rd J.
Special Counsel to the Governor
of the State of New York
Executive Chambaer, Room 229
capitol Building
Albany, New York 12224

Attorneys for Mario M. Cuomo,
novernor of the State of New York




