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STAFF REPLY TO JUNE 27, 1982 APPEAL BCARC ORDER

n an Order dated Jure 77, 1988, the Appea! PRoard requested the
parties' views on whether, in light of the Jurne 1988 exercise of the
Shereham emergency plan, the partial initial decisions concerning *he
February 1586 exercise Y should be vacated and the related eppeals
gisnissed as moot. Order at 3. The Staff hereby provices its response.

The Staff does not take a position on whether the licersing of
Shorehamr should proceed based on the results of the June 1988 exercise or
on the basis of the February 1986 as confirmed, and/¢r rectified, by the
1008 exercice. In either cese, resolution of the fundarente) legal issues
v appeal f¢ essential, In a Memorandum of May 25, 1988 (at 1), this

Board stated that it would review matte s involving the scope of the

—— -

1/ LBP-87.32, 26 NRC 479 (1987); LBP-88-2, 27 NRC 85 (19€8). These
proceedings were conducted in response to the Commission's direction
in CLi-26-11, 23 NPC 577, 579 (1986), that an exercise hearing be
conducted to consider eviderce offered to show 2 fundamental flaw in
the LILCO emergency pler, The Commission defined fundamental flaws
as "any deficiencies [revealed by an exercise) which would preclude a
finding of reasonable assurance that protective measures can and will
be taken," Id. at %€1,
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Shoreham emergency planning exercise, although the appeal was technically
moot, because the disposition of the appeal "may well be relevant" to
future conduct. Similarly, here we believe the Appeal! Board should
continue its review of the appeals stemming from the 1986 exercise as
the matters are relevant to future conduct and the standards to be
applied in judging the 1988 exercise.

The two decisions on appeal raise fundamental questions regarding the
appropriete legal standard to be applied in evaluating the scope of an
exercise and the appropriate Aefinition of a fundamental flaw, These
legal issues are at the heart of any evaluation of emcrgency plans and an
authoritative decision by the Appea! Board which 1lluminates these
cuestions will have a pervasive effect on this and other emergency
planning 1itigation.

In LBF-87-32, the Licensing Board fourd that the scope of exercise of
the Shoreham offsite plan was too limited and therefore failed to meet the
requirements of 10 C.F.R., Part 50, Appendix E, E&IV.F.1l, 26 NRC at
501-50¢2, Even though NKRC and FENMA guidance documents suggested the
contrary, the Foard found that initial exercises under section IV.F.1., are
required to be rore comprehensive in scope than subsequent exercises.
1d. at 486-89. Based upon the language in section IV.F.1 providing for an
initial exercise "which tests as much of the licensee, State and local
emergency plar. as 1is reasonably achievable without mandatory public
perticipation,” the Board reasoned that scope of an erxercise of an
emergency plan is adequate only if it tests all portions of the plan which
were "reasonably achievable," 1d. at 485, 492, 497-95, 501, Therefore

the scope of the exercise was inadequate because it excluded testing of
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four planning areas which could have been "reasonably achieved." 1d. at
501-02. The Board never addressed, however, the crucial ouestion of
whether the scope of the exercise was so fundamentally flawed so as to
prevent a reasonable assurance finding under 10 C.F.R. § 50.47. Although
the Appeal Board's May 25, 1988 Memorandum provides guidance on the
proper scope of an exercise, such guidance was in the form of "tentative
conclusions” to be followed by the Appeal Board's opinion on the merits.
It is not ciear what the status of such guidance would be if the Appea)
Roard's opinion on the merits were not issued.

In LBP-8€-2, the Eoard reasoned that minor or ad hoc problems did not
constitute fundamental flaws, but a FEMA deficiency is equivalent to a
fundamentel fla=. 27 NRC at 92-93. Thus, the Board found that each
deficiercy identified by FEMA was ¢ fundamental flaw,

There is little doubt that litigation of the 1988 exercise will again
center on issues of adequate scope and on what constitutes “a fundamental
flaw.” Thus resclution of the basic legal issues of the proper sccpe of
the exercise to satisfv the requirements of the Commission's regulations
and of the legal characteristics of "a fundamental flaw" is required to
eveluate the results of either the 19C€ or 1988 exerzise. If no
contertions are filed ce-.erning the 1982 exercise and there is no
controversy concerning tne adequacy of the 1988 exercise, questions raised
in connecticn with the 196€ exercise would indeed be moot. The litigious
history of this case, however, makes that possibility highly unlikely.

The proper interpretation of the fundamental flaw standard and the
required scope of an initial exercise are issues which warrant appellate

interpretatior since they will impact this and other emergency planning
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1itigation. The Appeal Board should decide these issues now so that any
controversy surrounding the Shoreham exercise, whether in February 1986 or
June 1988, will be evaluated according to a proper interpretation of

the relevant lecal standards.

Respectfully submitted,

lated at Rockville, Maryland
this 11th day of July, 10&¢



ERICA

UNITED STATES M
T CMMISSION

CF A
NUCLEAR REGULATORY C

BEFCRE THE ATOMIC SAFETY AND LICENSING APPEAL BCARD

—

Ir the Matter of

LONG ISLAND LIGHTING COMPANY Docket No. 50-322-0L-5%
(EP Fxercise)
Shorehan MNuclear Power Station,
Upit 1}

e LN

CERTIFICATE OF SERVICE

I hereby certify that copfes of "STAFF REPLY TO JUNE 27, 1988
APPEAL BOAKD ORDER"™ in the above-captioned proceeding were served
on the following by deposit in the United States mafl, first class or,
ae indicated by an asterfck, through deposit in the Nuclear Fr:gulatory
Commissicr's interne! mail system, on July 11, 1988 ana that carracted
copies of thet docuiment have been served this 28th day of July 1948,

Christine N. Kohl, Chairman* Joel Blau, Esq.
R cministrative Judge Director, Utility Intervirton
Atomic Seéfety and Licensing Appeal Suite 1020
Beard 99 Washington As2nusg
U.S. Nuclear Regulatory Commission Albany, NY 12210
Washington, DC Z0E%%
Rlan £, Rosenthal* Fabian C, Falomino, Esa.
Administrative Judge Special Counsel to the covernor
Etoiic Safety and licensing Appeal Executive Cheanber
Boerd State (apitol
U.S. Nuclear Pequletery Commissien Albany, NY 17224
Kashington, DC 20555
Or. W. Reed Johnson* Jonathan D, Feinberg, Esq.
Administrative Judoe New York State Department of
Atoric Safety end Licensirc Board Public Service
Board Three Empire State Plaza
I'.S. Nuclear Regulatory Comrission Albary, NY 12203
Weshington, DC 2058E
Fhilip Mclntire W. Tayler Reveley III, Esa.
Federal Emergency Manégement Donald P, Irwin, Esq.
Agency Hunton & Williams
26 Federal Plaze 707 Fast Mein Street
Room 1349 F.0, Box 1535

bew York, NY 10278 v.chmend, VA 23212



Stephen B, Latham, Esq.
Twomey, Lathar & Shea
Attorneys at Law

32 West Second Street
kiverhead, NY 11901

Atomic Safety and Licensing*

Board Panel
U.S. Nuclear Regulatory Commissicn
Kaeshinaton, DC 20558

Atomic Safety and licensing

Appea! Board Pane!
U.S. Nuclear Regulatory Commission
Washington, DC 20855

Martin Bradley Ashare, Esq.
Suffolk County Attorney

H. Lee Denniscn Building
Veteran's Memorial highway
Mauppauge, NY 11788

Anthorny F. Earley, Jr.
General Councel

Lera Island Lighting Company
175 East 0ld Country Foad
Hicksville, NY 11801

Dr, Monrue Schneider
Nerth Skeore Comniittee

P.0. Rex 231
Wading Rivei, NY 11792
¥illam R, Cumming, Esq.

Office of General Counsel

Federal Emergency Mareuemeni Agency
00 C Street, SW

Washington, DC 20472

Or. Robert Hoffman

Long Tsland Coalition for Safe 'iving
P.C. Box 1355
Maisapequa, NY 11788

Docketing and Service Section*
0ffice of the Secretary

U.S. Nuclear Regulatory Commissicn
Washington, DC 20555

Herbert H, Brown, Esq.
Lawrence Coe Lanpher, Esq.
Karla J, Letsche, Esq.
Kirkpéetrick & Lockhart
South Lobby - 9th Floor
"800 M Street, NW
Washington, DC 2CC26-5891

Jay Dunkleberger
New York State Energy Office
Fgency Buildirg 2
Empire State Plaza
ARlbany, NY 12223

Spence W, Perry, Esq.

General Counse)

Federal Emergency Manacement
kgency

500 C Street, SV

Washington, DC 20472

Dr. W. Reea Johnson
115 Falcon Drive, Colthurst
Charlottesville, VA 22901

Ms. Nora Bredes

Shereham Opponents Coalition
165 East ¥ain Street
Smithtown, NY 11787

Rarbara Newman

Director Environmental Hea'th
Coalition for Safe Livine

Rox 944

Huntingtcn, Mew York 11743

Alfred L, Mardelli, Esc.

New York State Department of Law
120 Broadweay

Room 3-118

New York, NY 10271

CounseY for NRC Staff




