March 15, 19276

FPile: 3346

Mr. H., John Abbiss

Manager

Safety and Environmental Services
United Nuclear Corporation

Mining and Milling Division

P. 0. Bex 3951

Albugquerque, ew Mexico 87110

Dear Mr. Abbiss:
Your check in the amount of $107.00 is heing returned because

it was not signed. Please comply and return.

Very truly yours,

S. . Reynolds
State Fngineer

By:
MBC:fr M. B. Compton
Engineer
Enc. Check No. 010008 Water Rights Division

5010061
POR 4S54 028343,,
PDR
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RHOADES

Occupational Health and Safety

DATE  March 23, 1976

FROM L« ' !

WILLIAM R. MURPHEY, Asst., Attv.

Cen

pe: MEMO ON JURISDICTION LINE BETWEEN E.I.A./RADIATION AND THE STATE MINE INSPECTOR

The interface of the State Mine Inspector's
authority under Chapter 63 with the E.I.A.'s authority
under the Radiation Protection Act produces some different
wrinkles. As discussed earlier, the State Mine Inspector
has general safety responsibility for "mines;" that is, to
provide rules and regulations for the protection of the
life and safety of employees." Secticn 63-31-5, 6. "Life
and safety" is broad enough to encompass health aspects of
radiation exposure to emplovees. There does not appear to
be a charge to the State Mine Inspector to regulate the
environmental aspects of the mining of uranium.

The Radiation Protection Act charges the E.I.B.
with regulation of both health and environmental aspects
of radiation. Section 12-9-5(A) reads as follows:

"A. The board shall be the radiation
protection consultant for all agencies and
institutions of the state and shall, with the
advice and consent of the council, have the
authority to promulgate rules and regulations
concerning the health and environmental aspects
of radioactive material and radiocactive eguipment."

How much assistance the board might be able to
provide the State Mine Inspector as his consultant for radiation
protection is open for discussion. Section 12-9-9 of the
Radiation Protection Act envisions the E.I.A. as the agency
responsible for seeing that board regulations are followed,
not the State Mine Inspector or any other state agency. The
consultant role of the board is easily overlooked. Perhaps
it could be of some future use in working with the State
Mine Inspector. More significant is the grant of regulatory
authority to the board for both health and environmental
aspects of radioative material and radiation eguipment.
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The environmental aspect of radiation is the sole
preserve of the Environmental Improvement Board. This should
be applicable from the mines forward.

The health and safety aspects are more difficult.
Section 12-9-8(C), EXEMPTIONS, reads as follows:

"C. The Radiation Protection Act shall
not apply to the mining, extraction, processing,
storage or transportation of radioactive ores
or uranium concentrates that are regulated by
the United States Bureau of Mines or any other
federal or state agency having authority unless
the authority is ceded by such agency to the
board." (emphasis added)

Historically, within the E.I.A., the provision
has been read as drawing the line of authority between the
E.I.A./E.I.B. and the State Mine Inspector at some point
in the uranium production process. This line has often
been considered to be at the mill, “"processing" having been
interpreted not to include milling.

A better reading would be to emphasize the words
"that are regulated by." Since the State Mine Inspector
is not given environmental duties, it is clearly an area
that is not regulated by the State Mine Inspector. Thus,
the environmental consequences of radiocactive material
encountered in the mining process is within the E.I.A./E.I.B,
bailiwick whether in mine, mill, or in between,

Since the Mine Inspector has general safety
authority in the broadly defined "mine" area, and since he
does have regulations regarding safety, he "is regulating"
in that area and the E.I.A. is preempted. This preemption
would extend to the extent that he is regulating. Matters
of health for which we have regulations and the State Mine
Inspector has less effective regulations or lacks regulations
altogether would appear to remain within the jurisdiction of
the E.I.A./E.1.B. As with the OHSA act, the E.I.A. is again
faced with a moving jurisdictional line depending on how



RUSSELL H. RHOADES
March 23, 1976
Page Two

active the State Mine Inspector is in fulfilling his legis-
lative mandate. As with the OHSA act, this flexibility
points out a need for a good working relationship with the
State Mine Inspector if gaps and overlaps in coverage are
to be avoided.
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