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MEMORANDUM FOR: E. Kevin Cornell
Deputy Director for Operations

FROM: Howard K. Shapar
Executive Legal Director

SUBJECT : THE "SHOLLY AMENDMENT" AND NO SIGNIFICANT HAZARDS CONSIDERATION

The Problem: The Court Decision

Section 189a. of the Atanic Energy Act presently allows NRC to dispense with
prior notice and publication in the Federal Reaister of a license amendment,
with respect to granting an opportunity for a hearing, whenever it detennines
that the amendment involves no significant hazards consideration. On November
19, 1980, the U.S. Court of Appeals for the D.C. Circuit, in Sholly v. NRC,
held, however, that section 189a. requires NRC, upcn the request of any person
whose interest may be affected, to conduct a hearing on any license imendment
before issuing and making immediately effective that amendment, even if it
determines that the amendment involves no significant hazards consideration.

The Basic Solution of S.1207 and H.R. 4255
.

Bot; S.1207 and H.R. 4255, in ef fect, overrule the Sholly decision by author-
izing NRC to issue and make im ediately effective a license amendment upon a
determination that the amendment involves no significant hazards considera-
tion, notwithstanding the pendency before it of a request for a hearing.

Ccroarison of S.1207 and H.R. 4255: OELD's Views

S.1207 is preferable, on the whole, to H.R. 4255, as explained below; how-
ever, the third point, concerning public notice and comment, is a close call
and n.R. 4255 may be preferable as to. this point.

First, in authorizing NRC to act on a license amendment before holding a re-
quested hearing, Section 202 of S.1207 actually amends section 189a. of the
Atomic Energy Act, while Section 11(a) of H.R. 4255 merely authorizes HRC to
act with respect to its appropriation for fiscal years 1982 and 1983, thus
allowing NRC's authority to expire at the end of the authorization period.
Therefore, in this regard, S.1207 is clearly' preferable.

Second, both Section 202 of S.1207 and Section 11(a) of H.R. 4255 require NRC
to consult, in connection with each request for a license amendment, with che
State in which the facility is located. Section 301, which complements Sec-
tion 202 of S.1207, specifies that, within ninety days of enactment, NRC must

yJ)T pronulgate regulations establishing procedures for consultation with States.Report No. 91-113, accompanying S.1207, clearly specifies the elements of the,

such as the right to
@ procedures, including the rights States will not have:veto an NRC detemination; a right to a hearing before the amendment becomesog

@\rP .g
effective; and a right to insist upon postponenent.cf a detemination. Section

M 11(a) of H.R. 4255 requires NRC not only to consult with the State, where prac-
ticable, but also to give it notice before issuing an amendment. That section
specifies that the consultation shall not be construed to delay the effective
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date of the amendment; but there is no specificity about the elements of State
consultation, nor is there the recognition that an absolute requirment for
prior notice to the State on each alendment occasionally may delay issuance of
an amendment. Though S.1207 conte 5s a time limit for pronulgating regula-
tions, which, by the way, we can meet easily, there is no ambiguity about the
consultation procedures -- as there might be with H.R. 4255 -- and there is no
corresponding State notice provision. On balance, therefore, S. 1207, com-
bined with its accanpanying report, is preferable.

Third, Section 301 of S.1207 requires NRC to prmulgate regulations, within
ninety days of enactment, establishing criteria for providing or dispensing with
prior public notice and public cement on its no significant hazards consideration
detemination with respect to each license amendment. The acconpanying report
explains the reasons for such notice and comment procedures and gives NRC some
leeway in fomulating and implementing the criteria. This notice provision,4

incidentally, is for receiving public comment on the no significant hazards
consideration detemination and not for providing an opportunity for a prior
hearing as otherwise required under section 189a. Section 11(b) of H.R. 4255,
on the cther hand, contains a cumulative, as opposed to individual, public
notice provision which is not connected to a request for public cmment. More-
over, it is not tied to a time limit for pronulgating regulations. It specifies
that at least every thirty days NRC must publish notice of amendments it has
issued or proposes to issue including notice of all amendments not previously
noticed. Both S.1207 and H.R. 4255 have advantages and disadvantages. Though
S.1207 sets a time limit for pronulgating regulations (which we can meet), it
gives the Commission more leeway to structure the noticing provision than does
H.R. 4255. Its main drawback is that NRC would have to await public conment
before it could issue an amendment, except in those instances where it has to
act quickly to avoid the shut-down or derating of a plant. Assuming a thirty-
day comment period, NRC nomally would not be able to issue an amendment in less
than forty-five to sixty days. At first glance, the. cumulative notice provis-
ion of H.R. 4255 appears to be simpler than the-individual notice provision of
S.1217; however, unless NRC chooses either'to postnotice all amendments
(which it already does -- see 10 CFR 2.106) or prenotice all amendments

~

(which could delay their issuance because of the ctrnulative aspect), the track-
ing system for H.R. 4255 may require considerable time, effort, and paperwork
to administer. S.1207 appears preferable if. public conment is desired, while
H.R. 4255 may be preferable if an af ter the fact, cumulative, Dublic notice
provision is sought. The Conference Cmmitt'ee will have to grapple with this

*issue.

Finally, both Section 301 of S.1207 and Section 11(c) of H.R. 4255 require
NRC, within ninety days of enactment, to promulgate standards for detemining
whether a license amendment involves no significant hazards consideration.
Section 202 of S.1207 ties NRC's author ty (to issue and make license amend-i

ments immediately effective) to the pronulgation of regulations establishing the
standards (implicitly assuming the applicability of the Administrative Procedure
Act), while Section 11(c) of H.R. 4255 explicitly requires NRC to prmulgate
standards in accordance with the rulemaking provisions of that Act. On the
whole, there is no significant dfference between the two bills in this respect,
since the standards are ' ready foi promulgation as a final rule.

If you have any questions about the lecislation, please feel free to call
Thomas F. Dorian of my staf f (492-8690).

k
Howard K. Shapar
Executive Legal Director

.- .__- - _ _ - _ . - -. ._. . .. .-
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Dockets Nos. 50-313
; and 50-368

Mr. William Cavanaugh III
Senior Vice President
Energy Supply
Arkansas Power & Light Company
P. O. Box 551
Little Rock, Arkansas 72203

Dear Mr. Cavanaugh: -

The Commission has requested the Office of the Federal Register to
publish the enclosed " Notice of Consideration of Issuance of Amendment
to Facility Operating Licenses" for the Arkansas Nuclear One (ANO),
Units Nos. 1 and 2. This notice relates to your license amendment ;

application dated November 5,1982, which would permit the expansion .

of the spent fuel pool storage capacity for Units 1 and 2

This expansion would be accomplished by replacing the existing spent'
fuel storage racks with new high density storage racks. Reracking
the spent fuel pools would increase the ANO-1 pool storage capacity
from 589 spaces to approximately 968 spaces and the ANO-2 pool storage
capacity from 485 spaces to approximately 988 spaces.

Sincerely,

Jo F. Stolz, Chief
rating Reactors Branch 14

Division of Licensing

Enclosure:
Notice;

,

cc w/ enclosure:
See next page
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Arkansas Power & Light Company

ec w/ enclosure (s):

Mr. John R. Marshall c

Manager, L.icensing s 3
Arkarsas Power & Li.3ht Company ,

P. O. Box 551 ' s ' Director, Bureau of Environmental
,.

Little Rock, Arkansas 72203 Health Services ''
4815 West Parkham Street,

Mrc James P. O'Hanlon Little Rock, Arkansas 72201'

Ge'neral Manager . '
-

1

Arkansas Nuclear One
P. OP Box 608

~

Russellville, Arkansas "72801

Mr. William Johnson
U.S. Nuclear Regulatory Ccmission .,

- -

P. O. Box 2090 -

Russellville, Arkansas 72801
% . , ,

Mr'. Robert B. Borsum
. Babcock & Wilcox '

Nuclear Power Generation Division .

Suite 220, 7910 Woodmont Avenue .

Bethesda, Maryland 20814
,

Mr. Nicholas'S.' Reynpids '

. .Debevoise & Liberman
cl20017th Street, NU 'a ,

Washington, DC 20035
,

,

( -

.

i

,

Hono'rbbleErmilGrant -

Acting County Judge of Pope County
Pope County Courthouse

-Russellville, Arkansas 72801-

'.- -, . .

Regional Radiation Represintative !
'

EPk Region VI
, s

. ,
* - ' '

t
120]Las, TexassElm Street

'
''

Dal 75270
.-

, s

Mr. John T. Collir.s, Regional Administrator\
* , .

U. S. Nuclear Regulatory Comission, Region IV

$1. r ing n xa
.
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UNITED STATES NUCLEAR REGULATORY CGt4ISSION

DOCKETS NOS. 50-313 AND 50-368

ARKANSAS POWER AND LIGHT COMPANY
-

NOTICE OF CONSIDERATION OF ISSUANCE OF AMENDMENTS TO
FACILITY OPERATING LICENSE 5

.

The U.S. Nuclear Regulatory Casumission (the Comnission) is considering

issuance of amendnents to Facility Operating Licenses Nos. DPR-51 and

NPF-6, issued to Arkansas Power & Light Company (the licensee), for .

.

operation of Arkansas Nuclear One Units Nos.1 and 2 (ANO-1 and ANO-2),
.

located in Pope County, Arkansas.
,

. In accordance with the licensee's application for amendnents dated
'November 5,-1982, the amendments would pennit the expansion of the

spent fuel storage capacity for ANO-1 and ANO-2. This expansion would

be accomplished by replacing the existing spent fuel storage racks with
,

; new high density storage racks. Reracking the spent fuel pools would increase

the ANO-1 pool storage capacity from 589 spaces to approximately 968'

spaces and the ANO-2 pool storage capacity from 485 spaces tc approximately

988 spaces.

Prior to issuance of the proposed license amendnents, the Comission

will have made the findings required by the Atomic Energy Act of 1954,

as amended (the Act), and the Commission's regulation.s.

By January 20, 1983 , the licensee may file a request for a hearing'

with respect to issuance of the amendments to the subject facility "

operating licenses and any person whose interest may b'e' affected by this
,

proceeding and who wishes to participate as a party in the proceeding

| must file a writ'tFpetition for leave,to intervene. Requests for a

hearing and petitions for leave to intervene shall be filed in accordance
,

*
l

| with the Comission's " Rules of Practice for Domestic Licensing Proceedings"
''

in 10 CFR Part 2.

_ .W_ . . . . _ _ _ _ _ . . .. . .
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If a request for a hearing or petition for leave to intervene is filed 'yb

the above date, the Commission or an Atomic Safety and Licensing Board,

designated by the Co= mission or by the Chair =an of the Atomic Safety and

Li, censing Board Panel, will rule on the request and/or petition and the

5ecretary or the desi.gnated Atomic Safety and Licensing Board w'ill issue
,

a notics of hearing or an appropriate order.

As required by 10 CFR 2.714, a petition for leave to intervene shall ''

. .
.

set forth with particularity the interest of the petitioner in the pro-

ceeding, and how that interest may be affected by the r'esults of the
'

pro:eeding. Tne petition should specifically explain the reasons why inter -1

vention should be permitted with particular reference to the following

factors: (1) the nature of the petitioner's r.ight under the Act to be
.o .

made 'a ; arty to the proceeding; (2) the nature and' extent of the petitioner's

' prc;erty, financial, or other interest in the proceeding; and '(3) the pos-

sible,6ffect of any order which may be entered in the proceeding on the

petitiener's interest. The petitien should also identify the specific

aspect (s) of the subject catter of the proceedin.g as to which petitioner>

vishes to intervene. Any,. person who has filed a petition for leave to
'

. intervene or who has been admitted ts a party may amend the petition

without- requesting . leave.of the Board up to fifteen '(15) days prior to '

the first prehearing conference scheduled in the proceeding, but such a$

amended petition must satisfy the specificity requirements' described -

,

above.; ..

Not later than fifteen (i5) days prior to the first prehearing con,-;
.

farenes scheduled in the proceeding, a petitioner shall file a supplement

| to the petition to intervene which cust include a list of the contentions

~
.
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which are sought to be litigated in the matter, and the bases for each

content'en set forth with reasonable specificity. Contentions shall

be limited to mat ers within the scope of the amendments under con-

sideration. A petitioner who fails to file such a supplement which

satisfies these requirements with respect to at least one contention
* will not be permitted to participate as a party.

Those permitted to intervene become parties to the proceeding, subject, ,

to any limitations in the order granting leave to intervene, and have

the opportunity to participate fully in the conduct of the hearing, in-

cluding the oppertunity to present evidence and cross-examine witness'es. ,

A request for a hearing or a petition for leave to intervene shall

be file.d with the Secretary of the Commission, United States Nuclear
w. ,

Regulatory Co missicn, Washington, D. C. 20555, Attention: Dohk'eting

and Service Branch, or may be delivered to the Commission's Public

Document Room,1717 N Street, N.W., Washington, D.C., by the above.

~

Whcre petitier.s are filed during the last ter. (1C) days of the'ca .e.

notice period, it is requested that the petitioner cr representative for

the petitiener promptly so inform the Commission by a toll-free telephone

call to Western Union at (800) 325-6000 (In Missouri (Sdo) 342-5700). The

Western 1!nion operator should be ginn Datagram Identification Number 3737s

'

and the.following message addressed to John F. Stolz: (petitioner's name
~

and telepnene number);(date petition was mailed); (AN01&2); and

(publication date and page number of this FEDERAL REGISTER NOTICE). A

copy of the petition ~ should also be ser.t to the Executive Legal Director,
,

! U. St Nuclear Regulatory Commission, Washington, D. C. 2Q555, and to
I

o

e

e
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Nicholas S. Reynolds, Debevoise & Liberman, 1200 17th Street, N.W. ,

Washington, D.C 20036, attorney for the licensee.
.

Nontimely filings of petitions for leave to intervene, amended

petitions, supplemental petitions and/or requests for hearing will not

be entertained absent a determination by the Commission, the presiding

officer or the Atanic Safety and Licensing Board designated to rule on

the petition and/or request, that the petitioner has made a substantial ~

showing of good cause for the granting of a late petition and/or request. *

That determination will be based upon a balancing of the factors specified
'

in 10 CFR 2.714(a)(1)(i)-(v) and 2.714(d) . .

For further details with respect to this action, see the application

for amendments dated November 5,1982, which is available for public

inspection at the Commission's Public Document Room,1717 H Street, N.W.,

Washington, D.C., and at the Arkansas Tech University, Russellville,

Arkansas .

Da'ted at Bethesda, Maryland, this 10th day of December 1932.

FOR THE NUCLEAR RE ULATORY COMMISSION

.

*
John F. Stolz, Chief
0 erating Reactors B neh #4

ivision of Cicensing

,-

*e

8

-
.

-



a

'

e , --

C'""' "*" . sewn suet e.mn. conn.omiNORTHEAST UTILITIES
,* cmc cne e.o .co

9
P.O. BOX 270

.iste== n.c,asies nic*ac co--
HARTFORD. CONNECTICUT 061410270**'*8**'***"''*****
(203) 666-6911g ' J .or-east un va<a ccw- M /7.

eo- .s, cu n. co (V Litw ,e fu

- L
. -

|bFebruary 9,1983
| IwB10682
bL

The Honorable Nunzio J. Palladino
Chairman
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

.

NRC Rulemaking Regarding No g' ''
Significant Hazards Consideration .

Dear Mr. Chairman:

,The NRC Staff recently submitted to the Commission in SECY-83-16 another
draft proposal for determining whether operating license amendments involve
"no significant hazards consideration." There is a portion of the Staf f's proposal
that we find troublesome, and we want to invite your attention to it. In that
SECY document, the Staf f included "reracking of a spent fuel storage pool" as a
specific example of an OL amendment that is "likely" to involve significant
hazards. SECY-83-16, Enclosure 3 (January 13, 1983).

We believe as a technical matter there is no justification for presuming that
reracking involves significant hazards. During the past eight years, the NRC has
approved over eighty (80) applications for reracking of power reactor spent fuel
pools. To the best of our knowledge in each instance where a reracking
application was pursued to completion by the licensee, the NRC has found that
(1) "the actions can be taken with no sacrifice of public health and safety," and
(2) "the environmental impact . . . was negligible." See e.g., Final Generic
Environmental Impsct Statement on Handling and Storage of Spent Light Water
Power Reactor Fuel (NUREG-0575, August,1979) at p. ES-5 ("FGEIS"). In all
cases preparation of an environmental impact statement was found to be
unnecessary. Such findings are consistent with the conclusions reached by the
Staff in its FGEIS, where it stated that the " storage of spent fuel in water pools
has an insignificant impact on the environment." M. at p. 8-2.

To the best of our knowledge, the NRC Staff has never been asked to make a
judgement on any specific docket as to whether a proposed reracking involved a
significant hazards consideration. Past practice did not address whether
rere.cking involved significant hazards, apparently because the early reracking
applicetions (filed in around 1974) involved unreviewed technology, and thus were
rightfully prenoticed ( ig, notice was published in the Federal Register before
issuance of the amendment). This' precluded an actual technical analysis of-

whether reracking in fact involves a significant hazards consideration prior to
publication of prenotice.

2/14. . .To ED0 for Approp; Action . . . . . . .SECY-83-1455-

{
W '~ W g ,q ,
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Thereaf ter, on September 10, 1975, the Commission issued a policy statement
regarding spent fuel storage, see 40 Fed. Reg. 42301 (1975), in which it noted
that spent fuel storage can more ef fectively "be examined in a broader context"
and, thus, determined that a generic environmental impact statement on the
handling and storage of spent fuel should be prepared. In the interim, the;

Commission stated that case-by-case treatment of all applications for expansion
of storage capacity by reracking (or other means) was to be accorded, with focus
placed upon five enunciated factors. & at 42802. As to the issue of prenotice,
the policy statement was silent. However, it appears that an internal decision
was made by the Staff that prenotice was required so as to afford the public an
opportunity to comment on the five factors. Accordingly, the prenotice

#.

procedure, initially utilized because of the developing state of the technology,
was kept in place so as to comport with what was thought to be required by the
Commission's policy statement..

'

In August of 1979, the final generic environmental impact statement was
published (FGEIS, supra) and the Commission withdrew its 1975 policy statement.
See 46 Fed. Reg. 14506 (1981). Since that time, the matter of prenotice has
never been raised and the Commission has continued the practice of prenoticing
spent fuel reracking applications. In short, it appears that what was once
justified on the basis of new technology has been carried on to the present due to
inertia and not on the basis of technical considerations.

We maintain that this past practice does not provide an adequate basis upon
which to state unequivocally that reracking is likely to involve a significant
hazards consideration. Indeed, a comparison of the findings made in reracking
applicationsll) to the three significant hazards criteria set forth in the Staff's
draft proposal clearly indicates that reracking falls outside the scope of these
criteria and thus, as a general matter, should not be viewed as an activity
involving a significant safety hazard consideration.

! We would prefer to see safety decisions based upon technical considerations,
and we are unaware of what technical motives support the proposed staff
action. We assert that there is no technical justification for the Staf f's
position that reracking should be presumed to involve a significant

(1) Examples of relevant safety findings that appear routinely in Staff Safety
Evaluation Reports regarding spent fuel pool reracking applications are:

o The installation and use of the new fuel racks does not alter the
potential consequences of the design basis accident for the spent fuel:

pool.-

o The installation and use of new racks (high-density or poison) will not
change the radiological consequences of a postulated fuel handlingi

accident or spent fuel cask drop accident in the spent fuel pool area
from those values reported in the FES supportmg the issuance of an
operating license.

~
.
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hazards consideration. If the Staff's position is adopted, it could subject
licensees attempting to expand spent fuel storage capacity through the usg of
safe, proven reracking technology to the unnecessary and unfair burden of
lengthy and costly hearings before an OL amendment is issued.

Thus, we strongly urge that you delete from the Rule the reference to reracking
as an example of an OL amendment that involves a significant hazards
consideration. We recognize that applications for reracking must be reviewed to
determine whether a significant hazards consideration is involved. We also
recognize that such applications could involve a significant hazards consideration
in some cases. However, we believe that the determination of significant

,

hazards consideration should be made on the basis of the facts in each case
rather than prejudged as a matter of policy.

| We appreciate the opportunity to present our views to you on this important
*

| question and are prepared to discuss this matter further if you should need
-

additior'al iniormation.

Very truly yours,

NORTHEAST UTILITIES SERVICE COMPANY
'

'

s

libf2
'

W. G. Counsil
Senior Vice President

cc: Comissioner Gilinsky
Comissioner Ahearne
Commissioner Roberts
Commissioner Asselstine

bec: G.H. Cunningham
W.J. Dircks
M.G. Malsch
J. Scinto
V. Stello

.
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