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while making it abundantly clear that both "expressions of interest" and
“requests for hearing" will have to meet all of the Commission's require-
ments in Part 2 in order for a hearing to be granted.
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William J. Dircks
Executive Director for Operations

STEVEN SHOLLY, ET AL. V. NRC, ET AL., U.S.C.A., D.C.
CIR., NO. 80-1691 - RECOMTENDED FINAL AVIENDMENTS TO

10 CFR PART 2, RULES OF PRACTICE, TO IMPLEMENT THE
DECISION IN SHOLLY ON HEARING RIGHMTS UNDER SECTION 18%a.
OF THE ATOMIT ENERGY ACT FOR NO SIGHIFICANT HAZARDS
CONSIDERATION AMENDMENTS.

Comnission review of a Federal Register notice promul-
gating a final rule contingent upon issuance of the
Court's mandate in Sholly.

On November 26, 1980, the General Counsel and the Execu-

tive Legal Director provided the Commission (SECY-A-80-183A4)

with the Staff's preliminary views on the impact of the
Court's decision in the Sholly case on agency licensing
functions and on the TMI-2 cleanup operation. Sholly
held, among other things, that even where a license
amendment involves no significant hazards consideration,
an interested person who requests a hearing is entitled
to a hearing by section 189a. of the Atomic Energy Act
before the amendment becomes effective. The Sho?!
decision has no effect upon the Commission's authority

to issue immediately effective amendments when the

public health, safety, or interest, or the common defense
and security so requires. Nor does Sholly alter existing
law with regard to the Commission's p1eaa!ng requirenents
which enable the Commission to determine whether a

person requesting a hearing is, in fact, an "interest~d
person” within the meaning of section 18%a. of the Act,
that is whether the person has demonstrated "standing,"
indicated the specific aspect or aspects of the subject
matter of the proceeding as to which intervention is
sought, and identified one or more issues to be liti-
gated. (See 10 CFR 2,714.)

In SECY-A-80-183A (see p. 9) the Commission was informed
that OELD was reviewing NRC s Rules of Practice to
determine whether any changes might be needed to accommo-
date the Court's interpretation of hearing rights under
section 18%a. for amendments involving no significant
hazards consideration. The Commission has decided to

Shapar

Executive Legal Director

492-7308



The Commissioners

seek Supreme Court review of the Sholly decision and the
Court of Appeals has not yet issu ts mandate. Assuming
the Court issues its mandate, procedures need to be
established to enable the Commission to respond promptly
to requests for hearing while the issues presented in
Sholly are being resolved by the courts. On the basis
of the OELD review, now completed, the Staff has con-
cluded that, with some minor modifications, the proce-
dures in 10 CFR Part 2 are adequate to deal with the
interpretation of section 189a. in Sholly. Although
OELD and 0GC wil! examine, once again, ;ﬁether

section 189a. requires an adjudicatory hearing (in the
context of an amendment involving no significant hazards
consideration), the recommended rule need not be held up
pending completion of this review. Accordingly, though
no action is needed until the Court's mandate is issued,
the Staff is transmitting for Conmission review the
attached Federal Register Notice of Rulemaking (Enclo-
sure A) containing six minor procedural amendments to

§§ 2.700, 2.701(b?. 2.704(a), 2.714(a)(1), 2.717(a) and
2.780 in final form, The amendments are presented in
comparative text. HNew material is underlined. No dele-
tions were made in the Commission's existing regulations.

The purpose of the amendments is to provide procedures
for expeditious treatment in all phases of the hearing
process of written requests for a hearing (including any
written expressions of interest which can reasonably be
construed to be requests for a hearing) on proposed
amendments to reactor construction permits and operating
licenses involving no significant hazards consideration,
The procedures are not applicable to generalized requests
dealing with continued or future construction or opera-
tion of a particular facility; requests of this type

will be considered under other provisions of the Commis-
sion's requlations such as 10 CFR 2,206, In addition,
the Director of the Office of Nuclear Reactor Regulation
will inform the requester that, upon written request,

the requester's name will be placed upon a mailing 1ist
to receive automatic not!“‘.ation of requested amendments
relating to that facility.

In general, the new procedures are designed to assure
that:

(1) If a request for a hearing or an expression of
interest in a pending proposed amendment involving
no significant hazards consideration is received,
it will be expeditiously processed before action is
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taken on the proposed amendment. Under the new
procedures, except where the public health, safety,
or interest or common defense and security requires
an effective amendment to be issued imnmediately,
issuance of the amendment will be stayed until it
is determined whether a hearing will be held. If a
hearing is to be held, action will not be taken on
the proposed amendment until after the conclusion
of the hearing process and final disposition of the
matter.

(2) An expression of interest which simply seeks
information or offers comment on a proposed Commis-
sion action is separated from an expression of
interest which can reasonably be construed as a
request for a hearing.

(3) When a request for a hearing or an expression
of interest which constitutes a request for a
hearing is received, unless the Commission wishes
to preside, an administrative law judge or an
atomic safety and licensing board appointed by the
Chairman of the Atomic Safety and Licensing Board
Panel, as appropriate, will promptly rule on essen-
tial preliminary matters such as “"standing" and
identification of the aspect or aspects of the
proposed amendnent to be litigated.

(4) 1f a hearing is to be held an atomic safety
and licensing board will preside, unless the Commis-
sfon directs otherwise. OELD and OGC wi'l further
explore the feasibility of using administrotive law
judges to preside at hearings.

(5) A1l aspects of the proceeding will be conducted
expeditiously, without infringement of the rights
of any party.

Thus, the amendments provide that where there 1s a
request for a hearing or an appropriate expression of
interest in the subject matter of a pending proposed
license amendment as to which prior notice of hearing or
opportunity for hearing has not been published, an
adjudicatory hearing will be ordered and the requester
admitted as a party if the requester satisfies the
Commission's intervention requirements in 10 CFR 2,714,
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Recommendation: That the Commission:

1. Review the Federal Register notice (Enclosed)
promulgating amendments to 10 CFR Part 2, “"Rules of
Practice for Domestic Licensing Proceedings,” in
final form. No action is necessary unti! the
Court's mandate is issued.

2. Note that:

(a) The amendments will be effective immediately
upon publication in the Federal Register,
although comment will be sought with a view to
whether further amendment is appropriate.

(b) The amendments relate solely to agency proce-
dure and practice and are insignificant from
the standpoint of environmental impact.
Therefore, pursuant to 10 CFR 51.5(d)(2), an
environmental impact statement, negative
declaration, or environmental impact appraisal
need not be prepared.

(c) The appropriate Congressional Committees will
be informed.

(d) A public announcement, will be, prepared by
the Office of Public Affairs and issued when
the Federal Register notice is filed with the
Office of the Federal Register.

Coordination: The Chairman of the Atomic Safety and L1cens1n$ Appeal

Panel, the Chairman of the Atomic Safety and Licensing
Board Panel and the General Counsel concur in the pro-
posed final amendments.

William J. Dircks
Executive Director for Operations

Enclosures:
Federal Register Notice of
Rulemaking




[7590-01]

Nuclear Regulatory Commission
10 CFR Part 2

Requests for Hearings on Amendments Involving
No Significant Hazards Consideration

AGENCY: U.S. Nuclear Regulatory Commission (NRC).

ACTION: Final Rule.

SUMMARY: In order to implement a recent court ruling, NRC is amending its
regulations with respect to participation in proceedings relating to appli-
cations for nuclear facility construction permit and operating license
amendments involving no significant hazards consideration, The amendments
specify procedures that the NRC will use when acting on requests for a hear-
ing on a pending proposed application for amendment, including expressions
of interest in the subject matter of the proposed amendment, where the
proposed amendment involves no significant hazards consideration and with
respect to which there has been no prior publication of notice of intent to
issue the amendment, The amendments are immediately effective because they
relate to agency practice and procedure, However, public comments are
fnvited on the new regulations, which are subject to modification in response

to these comments,

DATE: The amendments are effective [Upon publication in FR], Comments

must be received on or before [30 days after publication in FR],



FOR FURTHER INFORMATION CONTACT: Guy M. Cunningham, 111, Esquire, Office of

the Executive Legal Director, U.S. Nuclear Regulatory Commission, Washington,

D.C. 20555 (Telephone (301) 492-7203).

SUPPLEMENTARY INFORMATION:

Background

r—————
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involves a significant hazards consideration. These amendments apply to
such cases, but nothing in these amendments prohibits the presiding officer,
either upon his or her own motion or upon motion of a participant, from
deferring the decision on a request for hearing until the det. ‘mination on

significant hazards consideration has been made.)

Generally, the objective of the new rule and new procedures is to assure
that if a request for a hearing or an expression of interest in a proposed
amendment involving no significant hazards consideration is received, it
will be expeditiously processed before action is taken on the proposed
amendment, The new procedures are designed to assure that an expression of
interest which simply seeks information or offers comment on a proposed
Commission action will be separated from an appropriate expression of inter-
est; and, where a request for a hearing or an appropriate expression of
interest has been received, a presiding officer will promptly rule on essen-
tial preliminary matters such as standing and identification of the aspect
or aspects of the proposed amendments to be litigated, Finally, it carnot
be overemphasized that the Commission expects presiding officers to conduct
the proceeding expeditiously, without, of course, infringing on the rights
of any party. Thus, the amendments provide that where there is a request
for a hearing or an appropriate expression of interest in a pending proposed
license amendment 2s to which prior notice of hearing or opportunity for
hearing has not been published, an adjudicatory hearing will be ordered and
the requester admitted as a party if the requester satisfies the Commission's
intervention recvirements in 10 CFR 2,714, It should be noted that only



written requests or expressions of interest will be considered within thece

new procedures.

Section 189, of the Act requires the Commission to grant a hearing only
upon the request of a person "whose interest may be affected by the pro-
ceeding." In many cases, a request fcr a hearing without accompanying
information as to the requester's affected interest(s) may leave the Com-
mission unable to judge whether the request should be granted; similarly, an
expression of interest in a Commission action, without more, may leave the
Commission unable to decide whether the person is requesting a hearing,
wishes to participate in it, and is legally entitled to participate. Accord-
fngly, the Commission believes it necessary that the information called for
by the provisions of its intervention rule in 10 CFR 2,714 must be provided
before the Commission can formally determine whether or not to grant a
hearing. Section 2,714 requires, in essence, that persons requesting a
hearing and intervention set forth with particularity their interest in the
proceeding, how that interest might be affected by the results of the pro-
ceeding, and the specific aspect or aspects of the subject matter of the
proceeding as to which they seek intervention. Subsequent identification of
specific contentions, and the bases therefor, is also required, Conten-
tions shall be limited to matters within the scope of the amendment under

consideration,

Requests for a hearing, including appropriate expressions of interest, must
comply with the Commission's "Rules of Practice for Domestic Licensing

Proceedings” in 10 CFR Part 2, Among other things, this means that under



10 CFR 2.701(a), they shall be filed by mail or telegram addressed to the
Secretary of the Commission, United States Nuclear Regulatory Commission,
Washington, D.C, 20555, Attention: Chief, Dock:ting and Service Section, or
may be delivered to the Commission's Public Document Room, 1717 K Street,
N.W., Washington, D.C.; and, as prescribed in § 2,701(b), al1 documents

offered for filing must be accompanied by proof of service.

If a request for a hearing or an appropriate expression of interest in a
pending proposed amendment (which may involve no significant hazards consid-
eration and as to which notice of proposed action pursuant to 10 CFR 2,105

has not been published) is filed with the Secretary as required by these
amendments, and, on its face, appears to meet the requirements of 10 CFR

2.714, normally the Secretary will refer the filing to the Chairman of the
Atomic Safety and Licensing Board Panel, who will designate an atomic safety
and licensing board to preside, Alternatively, the Commission may refer the
request or appropriate expression of interest to an administrative law

judge, who will preside. Either the designated atomic safety and licensing
board or administrative law judge will expeditiously make the preliminary
determination as to whether the inte-vention requirements of § 2.714(a) have
been met and a hearing shall be held, If an atomic safety and licensing

board originally presides and determines that a hearing shall be held, normally
it may continue to preside, However, if an administrative law judge originally
presides and determines that a hearing shall be held, normally the matter may
be referred to the Chairman of the Atomic Safety and Licensing Board Panel, who

will appoint an atomic safety and licensing board to preside at the hearing.






requester has determined not to formally seek an adjudicatory hearing and
party status in that hearing and that the proposed amendment may be granted

without further notice.

The procedures described in this notice and required by the accompanying
amendments will be applied only in cases where the person submitting a
request for a hearing or an appropriate expression of interest has identi-
fied a particular pending proposed arendment actior or a subject ratter
encompassed within such a proposed amendment action., They will not be
applied *> generalized requests dealing with continued or future construce
tion o' operation of a particular facility (although such generalized requests
may require consideration under other provisions of the Commission's regula-
tions such as 10 CFR 2,206)., However, where a request or an expression of
interest relates generally to actions affecting a particular facility,
rather than to a specific proposed amendment, the Director of NRR will
inform the author that, upon request, he or she will be placed upon a mail-
ing list to receive automatic notification of amendrents requested by the

facility licensee,

As previously noted, the Court's decision in Sholly has no effect upon the
Commission's authority to issue immediately effective amendments when the
public health, safety, or interest, or the common defense and security so
requires., Except in those circumstances, however, receipt of a request for
a hearing or an appropriate expression of interest in an application for an

amendment as to which prior notice of hearing or opportunity for hearing has
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not been published shall serve to stay issuance of the amendment until it fis
determined, in accordance with the procedures specified in these amendments,
whether a hearing shall be held. If a hearing is to be held, action shall
not be taken on the proposed amendment until the matters raised in the

request have been determined.

Finally, although the Commission is not amending 10 CFR 2,718, "Power of
presicing officer," it emphasizes that presiding officers are to take expedi-
tiously all appropriate actions within the terms of 10 CFR Part 2 to deter-
mine whether a hearing 1s required with respect to any proposed amendment
involving no significant hazards consideration, In addition, the Commission
expects presiding officers to deal expeditiously with all aspects of the
hearing process using all avaflable appropriate techniques in Part 2, such
as, among others, the use of summary disposition, expedited schedules for
completion of various hearing phases, approyriate prehearing conferences,
expedited discovery, expedited schedules for submission of testimony as well
as special care to avoid duplicative testimony, and strict schedules for the

submission of findings of fact an. conclusions of law,

Because these amendments relate solely to agency procedure and practice, the
Commission has found that good cause exists for omitting notice of proposed
rulemaking and public procedure thereon, as unnecescary, and for making the
amendnents effective upon publication in the FEDERAL REGISTER without the
customary 30-day notice, However, public comments are invited on the new

regulations, wiich are subject to modification in response to these comments,



- 11 -

Pursuant to the Atomic Energy Act of 1954, as amended, the Energy Reorgani-
zation Act of 1974, as amended, and sections 552 and 553 of Title 5 of the
United States Code, the following amendments to Title 10, Chapter 1, Code

of Federal Regulations, Part 2, are published as a document subject to

codification,

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. Section 2.700 is revised to read as follows:

§ 2.700 Scope of subpart,

The general rules in this subpart govern procedure in all adjudications
initiated by the issuance of an order to show cause, an order pursuant
to § 2.205(e), a notice of hearing, a notice of proposed action issued
pursuant to § 2,105, a notice fssued pursuant to § 2.102(d)(3), or a
request for a hearing or an expression of interest in a pending proposed
amendment to a constructfon permit or operating license for a utilization
or testing facility as to which prior notice of hearing or opportunity
for hearing has not been published.

2. Section 2,701(b) 1s revised to read as follows:

§ 2,701 Filing of documents,
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December 19, 1980

Note to: Tom Engelhardt
From: Stephen H, Lewis
Thru: Larry Chandler q"

Subject: IMPACT OF SHOLLY ON LICENSING ACTIONS PROPOSED TO BE TAKEN
WITHOUT A CTCENSE AMENDMENT

At Joe Scinto's request, I am bringing to your attention a question which has
arisen with respect to the attached proposed licensing action on TMI-Z. The
question arises because of the statement in Sholly that any Commission action
which authorizes "any significant change in the operation of a nuclear facility"
(slip op. at 23) requires an implementing license amendment.

In this proposed action, the Staff would amend the Recovery Operations Plan to
specify certain additional reactor cojlant chemistry surveiliance requirements.
The conditions of the February 11, 1980 Order of the Director, NRR, pursuant
to which the facility is currently being maintained, provide that

1.2. The Recovery Operaticns Plan shall describe unit Operations
Requirements for the impiementation of these Technical Specifica-
tions. This plan, and changes thereto, shall be approved by the
Commission prior to implementation.

Section 4.0.1 of these conditions provides that Surveillance Requirements
shall be performed in accordance with the Recovery Operations Plan, but that
the plan shall not be considered a part of tne Technical Specifications.

Based upon the fact that the Plan is not part of the Technical Specifications,
the Staff proposes to implement the amendment to the Plan without the necessity
of seeking an amendment to the license. In support of its action the Staff

has prepared an Evaluation. In order to justify the marner in which this action
is proposed to be undertaken, the Evaluation should contain a finding that the
action does not authorize "any significant change in the operation” of the
facility. Such a finding is presently lacking.

Actions which the Staff proposes i« ortake without license amendments will
occur in many other cases and it may desirable, therefore, to develop some
guidance to the Staff regarding the necessity to make the finding of no sig-
nificant change in the operation of the facility.

Joe Scinto also suggested that Mr. Shapar might want to focus on this aquestion
since he has been closely involved in the interpretation of the Sholly decision.

MT:I- Stephen H. Lewis :

!S(’\ \)‘)
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651 FEDERAL REPORTER, 2d SERIES

Steven SHOLLY and Donald E.

Hossler, Petitioners,
v

UNITED STATES NUCLEAR REGULA-

TORY COMMISSION et al. and United
States of America, Respondents,

Metropolitan Edison Company et
al, Intervenors.

PEOPLE AGAINST NUCLEAR
ENERGY, Petitiorer,

Y.

UNITED STATES NUCLEAR REGULA-
TORY COMMISSION; John Ahearne,
Victor Gilinsky, Richard T. Kennedy, Jo-
seph M. Hendrie, and Peter A. Bradford,
in Their Individual Capacities; and the
United States of America, Rospundents,

Metropolitan Edison Company, Jersey
Power & Light Company, and Pennsyl-
vania Electric Company, Intervenors.

In Re PEOPLE AGAINST NUCLEAR
ENERGY, Petitioner

Nos. 80-1691, 80-1783 and S0-1784

rited States Court of Appeals

Distriet of Columbia Circuit

Argued Sept. 8 1980

Decided Nov

19, 1980

Certiorari Granted May 26, 1981
See 101 S.Ct. 3004
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two orders of the Nuclear Regulatory Com-
mission, which temporarily modified nuclear
power plant operating license to permit the
licensee to release radioactive gas into the
atmosphere at a faster rate and authorized
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violated the

Act by failing to hold requested

clear containment building
Appeals held that
that the

Energy

Commission Atomic
hearing prior to issuing the orders was not
moot,
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sign

entitle the Commission to dispense with re-

(2) the Commission’s finding of “ne
icant hazards consideration” did not
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order for temporary modification of license;

was filed seeking review of

and (3) the Commission’s order authorizing
the licensee to vent the atmosphere of the
reaclor containment I»u;iwl:ng WAas a heens
amendment within the scope of the Atomic
Act and,
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Energy therefore, the Commis
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Order accordingly

Petition for rehearing denjed
651 F.2d 792
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On June 26, 1980, this court deaied peti-
tioners’ request for emergency injunctive

relief to block the release of the radioactive

gas. Now that the radioactive gas from the

nuclear plant has been fully vented into the

atmosphere, the petitioners seek only de-
claratory relief from this court
I. BACKGROUND

This case arses in the aftermath of a

widely publicized accident that occurred on

March 28, 1979 at “Unit 2" of the Three
Mile Island nuclear plant. As a result of

¢

the

radioactive gas collected in the reactor con

accident, dangerous concentrations o
tainment building, inhibiting cleanup and
maintenance work

Three months the the
NRC issued an “Order for Modification of
44 Fed Reg. 45271 (1979
pending Metropolitan Edison’s authority to
operate Unit 2 of the Three Mile
plant (TMI-2) requiring it to

after accident

License Sus-
Island

and “main-

tain the facility in a shutdown condition.’
Id* The NRC order indicated that, in

about thirty days, the Commission would
issue a “Safety Evaluation’

imposition of

addressing “the
new and/or revised Technica
setting forth

Specifications appropriate

license conditions Id

NRC issued no such evalua-
1979, the
and

In fact, the
tion
NRC
Notice of Intent to Prepare a Programmat-
ic Environmental Impact Statement,” 44
Fed Reg. 67,788 (1979), which was to be an

of the decontamination and

Instead, on November 21,

issued a “Statement of Policy

“overall study

nation by the Commission that the amend
ment involves no significant hazards consid
eration

of the factual basis for the NR(
the “Final Envi
ronmental Assessment for Decontamination of
the Three Mile Island Unit 2 Reactor Building

3. Much

tons iIs

§

contained in its report

Atmosphere” (May 1980), which is reprinted in
the Intervenor-Respondents’ Appendix (App.)
18

4. The February 11, 1980 order specified that
any interested person or the licensee could re

gquest a hearing before March 21, 1980 on
whether the proposed changes in the t- rhnical
specifications would be sufficient “to protect

health and safety or to minimize danger to life

651 FEDERAL REPORTER, 24 SERIES

The NRC Statement

disposal process.” Id
of Policy directed the agency's staff
to include in the programmatic environ
mental impact statement on the decontam
of TMI-2

description of the planned ac

mnation and disposal wastes

an overall
tivities and a schedule for their comple

with a discussion of

uon along allerna
tives considered and the rationale for
choices mmh
Id
On February 11, 1980, the NRC issued
another order, 45 Fed Reg. 11,282 /1980

which stated that
the .’Itl'll]!_‘n"‘ operating license should be
modified so as to (3) Prohibit vent

ing or purging or other treatment of the

reactor building atmosphere unt
each of these activities has been approved
by the NRC, consistent with the Commis
sion's Statement of Policy and Notice of
Intent to Prepare a Programmatic Eny

ronmental Impact Statement

Six later the NR(

“Availability of

weeks published a

notice of the

fronmen
tal Assessment for Decontamination of the
Three Mile Island Unit 2 Reactor Building
Atmosphere,” 45 Fed Reg. 20,265 (1980
The notice stated that the Assessment “con
siders five alternative methods for deconta
minating the reactor building atmosphere
that
sphere be decontaminated by purging to the

and recommends the building atmeo-

environment through the building’s hydro
gen control system” Id' The NRC staff

and property’ or “whether the provisions

this Order would significantly affect the qual
of the human environmen Id at 1l
The order also provided, however, that a re
quest for a hearing on part (3) of the order
would not stay the effectiveness of the orde
id

5. The NRC desired to remove the radioactive
gas from the reactor building so that workers
could begin to clean the building, maintain the
equipment, and prepare (0 remove the darm
aged fuel from the reactor core Remowving the
radicactuive gas from the rea r containment

building was only the first step 1n an extensive

cleanup
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concluded in the Assessment that venting
the gas into the atmosphere would “not
constitute a significant environmental im-
pact and, accordingly, the staff does not
propose to prepare a separate Environmen-
tal Impact Statement on this action."” Id
at 20265-66. Public comments on the As-
sessment originally were due by April 11
1980, but the period was extended to May

1980. 45 Fed Rk'g 30.760 (1980)

In May of 1980, the NRC issued the “Fi-
nal Environmental Assessment for Deconta-

mination of the Three Mile Island Unit 2
Reactor Building Atmosphere.” On June
12, 1980, the NRC issued without a hearing
two final orders, entitled “Order for Tem
porary Modification of License,” 45 Fed
Reg. 41,251 (1980), and “Memorandum &nd
Order,” 2 Nuclear Reg.Rep. (CCH) 9 80,488
01 (1980). The first order modified the
operaling licens¢ ¢ to permit the licensee to
release the radioactive gas from the reactor

) +

uilding at a faster rate than the existing

specifications allowed.” The first order also
exy N-\sf: stated that, because the NRC had
found that the modification of the operat
ing license involved “no significant hazards
o ’.szril‘r‘a'.an,”
would not stay the ‘rr.;'lrm- ntation of the
rder. 45 Fed.Reg. at 41, 25°.* The second

order authorized release of radioactive gas

requests for a hearing

from the reactor building® Venting was o
begin on June 22

6. As pant of its argument, the NRC contends
that the second order, permitting purging. was
not a license amendment However the NR(

admits that the first order amended the TMI-2

wperating license

Before the accident of March 28, 1979 the
TMI-2 operating license authorized periodic re
lease of specified amounts of radicactive gas
into the atmosphere as a normal and necessary

part of plant operations

8. Part of the basis for the Commission’s deter
mination of “no significant hazards considera
tion™ was its conclusion that, although existing

ff-site

Since the

NRC's concern was the effect of the venting on

release rate limits would be exceeded
dose limits would not be breached

human health, the Commission felt that the
more direct measure—off-site dose limits—
would provide a satisfactory standard to deter
mine the appropriate limits on the venting of
the radicactive gas

On June 16, petitioners wrote a letter to
the NRC requesting that it reconsider its
finding of “no significant hazards consider-
ation” and its decision to make the June 12
The NRC did

orders effective immediately
not respond

On June 23, petitioners filed a petition in
this court for review of the two June 12
orders.! Three days later this court denied
the petitioners’ requests for emergency in-
The next

day, one day before the venting began, the

junctive and declaratory relief

petitioners filed a request for a hearing
with the NRC on the two June 12 orders
The hearing request was referred to an
Atomic Safety and Licensing Board. On
July 3, one of the petitioners in No. 1691
moved the Board to suspend the venting
however, this request was subsequently

withdrawn, on July 8, shortly before the

venting was completed

.\h-irw-pv tan Edison began to vent the
reactor building on June 28, 1980, at a rate
that was within the original license specifi-
cations for a normally operating reactor
On July 8, the licensee began to vent the
radioactive gas at a faster rate, pursuant to
the specifications set in the June 12 license
amendment
on Ju’:'\ 11
the of

below the limits set in the June 12 radiation

The venling was completed
As the NRC had anticipated

f-site doses from the venting were

9. The NRC made no finding that this order
involved "“"no significant hazards considera
ton See Brief for Respondent Nuclear Regu

latory Commission at 20, 35

19. By making the orders effective immediately
the Commission failed to give any notice in the
Federal Register of the license amendment
The Commission contends that so long as it
makes a finding of “"no significant hazards con
sideration,” the governing statute does not im

pose such a notice requirement See note 2

supra for statutory notice and hearir R require

ments

11. On July 8 1980 a petition for review (N«

80-1783) and an accompanying petition for
writ of mandamus (No 8 ’84) were filed in
the Third Circuit.  On the NRC's motion. those

cases were transferred to this court and consol
idated for review with No 80-169]. the case

origmnally filed in this court




license amendment. In its draft Program-
matic Environmental Impact Statement,
NUREG-0683, issued August 14, 1980, the
Commission staled that it did not anticipate
a recurrence of the purging of the reactor
building atmosphere, but that some minor
releases of gas might be necessary for data
gathering purposes. See Brief for Respon-
dent Nuclear Regulatory Commission at 6
nd & 20 n.11

II. MOOTNESS

(1] Because the licensee has completed
the venting of the reactor containment
building, and because both of the June 12
orders have expired, the Commission and
the licensee claim that petitioners’ claims
for injunctive and declaratory relief are
moot.® However, because we find that
these cases are “capabie of repetition, yet
13

evading review we hold that the pet

tioners’ claims are Justiciable in this court "

The mootness doctrine is primarily based

i
N

on artic’ » II1 of the United States Constitu

tion, which limits federal court jurisdictior
to “cases” or “controversies.” Courts have

interpreted the

limit their

onal provision to

iisdiction to “a present, live

12. Metropolitan Edison seems to argue that

since petitioners’ claims for injunctive relief are
IS Bl

moot (1. e, the reactor building atmosphere has
been purged), the case should be dismissed
This argument, however, misstates the naiure
of the relief sought by petitioners. They have
sought both injunctive and declaratory relief in
this action. Although petitioners cannot now
obtain injunctive rel;

to prevent the purging
they continue to pursue their claim for a de
claratory judgment that the NRC must grant
m statutorily mandated notice and a hearing
whenever it amends a license See. ¢ 8. Super
Tire Engineering Co. v. McCorkile, 416 S 115
94 SCt 1694, 40 L.Ed2d | (1974) (the Coun
found that even though the strike had beer
settied, mooting injunctive relief, the petitioner

alleged sufficient facts in support of declarato
ry relief so that the case should not be dis
missed as moot)

13. See Southern Pac Terminal Co. v Interstate
Commerce Comm™n. 219 U S 498 515 31 St
279, 283, 55 L.Ed 310 (1811)

14. We note that the United States has take-
the position that the petitioners claims are
capable of repetition since the Commissior
has stated that it will continue to deny request
ed hearings when it finds no significant hazards

784 651 FEDERAL REPORTER, 24 SERIES

controversy of the kind that must exist if
we are W avoid advisory opinions on ab
stract propositions of law.” Hall v. Beals
396 U.S. 45, 48, 90 S.Ct. 200, 201, 24 L.Ed.2d
214 (1969). The case or controversy re
quirement “preserves the separation of
powers” and *“ ‘limit[s] the business of fed
eral courts to questions presented in an
adversary context and in a form historically
viewed as capable of resolution through the
judicial process.’"” Tennessee Gas Pipeline
Co. v. Federal Power Comm'n, 606 F.24
373, 1379 (D.CCir.1979) (quoting Flast »
Cohen, 392 U.S. 83, 95, 88 S.Ct. 1942 1950
20 L.Ed.2d %47 11968))

¢

Lases arsing {rom agency action, no less

than cases involving only private parties
are subject to the mootness doctrine. Yet
as this court has "M'(-!‘i!} noted, “the cor
cept of mootness is placed under soms
strain In the context of administrative or

ders whose formal legal effect is typica

shortlived.” Tennessee Gas Pipeline Co. »

Federal Power Comm'n, 606 F. 24 at 137%

1
=_( Th t re 11 4 at b
I he strain 18 relieved somewhat by ar

f

exception first articulated

in Southern Pac

Terminal Co. Interstate Commerce

Comm'n, 219 US. 498 81 S.Ct. 276. 55 LEd

considerations are involved-—but that fut
aims will not evade review since ‘there s
no reason to believe that [INRC) actions wi
charactenistically be irreversible Memorar

dum of Respondent United States at 4 Conse

quently. the United States also argues that the
petitions should be dismissed as moot

We reject the Government's position for tw
reasons. First, as we explain in the text of the
opinion, many NRC license amendments are
ureversible The facts in the present case illus

trate how making an amendment effective in

mediately can preciude complete judicial re
vView Second, we believe that it is unreasor
able for the Government 1o take the positior

that, in order to seek judicial review of a
license amendment, a petitioner must race 1

the courthouse before the NRC takes an irrev
ersible actior Even if a petitioner could file
the petition before the NRC acted. a court more
often than not will decline to grant emergency
relief Indeed, such & request for emergency
reliefl was denied in this case ( onsequent|

because a petitioner will not receive complete
judicial review of hiz claim. even though
might be meritorious, we find that these clair

evade review
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that tecl
they inv
repetitic
81 S.Ct

(2] A
“the it
immedia

tion or

and cont

Super T
416 US
1700, 40

demonsu
bor dispt
for comy
versies L
must not
the impo

putles pr
1700--170
Southern
must not

action w
fully litig
ration,” }
8 reason
complain
the same
ford, 423
L.Ed2d |

The iss
whether 1
tor build
INg notice
1s whethe
of makir

amendme
even thou

ever the

15. Thisa
itan Edis
dence th
repeated
politan F
mental a
that it we
e g, Mu
1959). ce
LEd2d
contrast
tion to «
conduct -



SHOLLY v. UNITED STATES NUCLEAR REGULATORY COM’'N

785

Chie as 85) F 24 780 (1980)

310 (1911), where the Supreme Court held
that technically moot cases are justiciable if
they involve “short term orders, capable of
Id. at 515,

repetition, yet evading review.”
31 S.Ct. at 283

[2] A case is considered justiciable if
“the litigant show{s] the existence of an
immediate and definite governmental ac-
tion or policy that has adversely affected
and continues to affect a present interest.”
Super Tire Engineering Co. v. McCorkle.
416 US. 115, 125-26, 94 S.Ct. 1694, 1699
1700, 40 LEd2d 1 (1974). As this

iemonstrates, administrative orders, like la-

case

bor disputes, often “do not last long enough
for complete judicial review of the contro-
versies they engender The judiciary
must not close the door to the resolution of
the important questions these concrete dis-
putes present.” Jd at 126-27, 94 S.Ct at
1700-1701. Yet, in invoke the
Southern Pacific exception, the petitioner

order to

must not only show that “the challenged
short to be

fully litigated prior to its cessation or expi-

action was in its duration too

ration,” he must also show that “there was
that the
complaining party would be

& reasonable expectatior same
subjected to
the same action again.” Brad-
ford, 423 U S. 147, 149, 96 S.Ct. 347, 349, 46

L.Ed.2d 350 (1975)

Weinstein +

The issue in the present case is not simply

whether the NRC will again purge the reac-
tor building atmosphere without first giv-
ing notice and holding a hearing. At stake
is whether the NRC will continue its policy

of making immediately effective license
amendments without holding a hearing,
even though petitioners request one, when-

ever the NRC finds that the amendment

I15. This admission entirely undercuts Metropol
itan Edison’s argument that there is no evi
dence that the actions complained of will be
repeated. In each of the cases cited in Metro
politan Edison's brief, the challenged govern
mental activity had ceased with no indication
that it would be continued at a later time See
® 8. Murphy v. Benson, 270 F 2d 419 (24 Cir
1959). cert. denied 362 US 929, 80 S.Ct. 750 4
LEd2d 747 (1960). In the present case, by
contrast, the NRC has clearly stated its inten
ion to continue with its allegedly unlawful
conduct—making certain license amendments

involves “no significant hazards considera-
tion."”

Under this view of the issues in this case.
the conditions for avoiding dismissal on
grounds of mootness, set forth in Weinstein.
are met. The Commission has candidly con-
ceded that

at some point in the TMI-2 cleanup, per-

haps on more than one occasion, the Com-

mission will amend the utility’s license in
respects so minor that the Commission
will think itself justified in making the
amendment immediately effective based
upon a no significant hazards considera-
tion finding. Certainly, that kind of
finding has been utilized in the past

Briei for Respondent Nuclear Regulatory
Commission at 23" The Commission plain-
ly intends to adhere to its policy of denying
a hearing on & license amendment, under
certain circumstances, even though interest-
ed parties specifically request a hearing
The chances of recurrence are more than
speculative; because the NRC policy will be
carried out during the TMI-2 cleanup, there
1s a “reasonable expectation that the same
will be denied their
alleged statutory rights to hearing and no-
tice

compiaining part{ies]”

As the present case demonstrates. chal-
lenges to the NRC’s policy of denying a
hearing on license amendments may well
The difficulty here is that
the orders are often shortlived and the NRC
actions, like venting, may be irreversible
The difficulty is when the
NRC elects, as in this case, to make its
orders effective immediately. These con-
siderations indicate that future challenges
to the NR(
view .’

escape review

compounded

policy may easily “evade re-

effective immediately without holding a re
Quested hearing or giving notice. We think it
obvious that the NRC will also continue to rely
on the second method employed in this case for
avoiding the notice and hearing requirements
of § 18%a)—des rnbing an order as something
other than a license amendment
supra
its authority to follow this policy makes peti
tioners challenge to the policy
etition See Nader v

(DCCir 1973)

See note 6
The Commission's continued belief in

capable of rep
Volpe. 475 F2d 916
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This court has stated that “[t]he situa-
tions [involving appellate consideration of
recurrent controversies] are necessarily var-
iant, and the variables complex [T]he
court’s decision to maintain the appeal, in
the interest of sound judicial administra-
tion, is dependent on a prediction of a re-
currence or continuation of what is per-
ceived to be essentially the same legal dis-
pute.” Alton & Southern Railway Co. v
International Ass’n of Machinists & Aero-
space Workers, 463 F.2d 872 879 (D.CCir
1972). “While an ‘effective remedy’ for the
immediate dispute is not obligatory, there
must be at least a capacity for a declaration
of legal right concerning a future
projection of the actual dispute that precipi-
tated the litigation.” Id at 879-80. In the
present case, that capacity exists, and we
hold that this case is not moot

[1I. THE ORDER FOR TEMPORARY
MODIFICATION OF LICENSE
The NRC issued without a hearing the
“Order for Temporary Modification of
License” (OTML) of June 12, 1980, which
substituted off-site dosage limits for release
limits in the TMI-2 operating license. The
petitioners contend that the NRC's failure
to provide a hearing violated section 18%a)
of the Atomic Energy Act of 1954. The
first sentence of that section provides in
relevant part
In any proceeding under this chapter
for the granting, suspending, revoking, or
amending of any license or construction
permit the Commission shall grant a
hearing upon the request of any person
whose interest may be affected by the

18. The petitioners, challenging the correctness
of the “no significant hazards consideration
determination, also contend that the NRC was
required under the third sentence of § 18%a) to
provide 30 days’ notice and publication in the
Federal Register of the Commission’s intent to
issue the license amendment without a hearing
The third sentence provides that

the Commission may. in the absence of a
request therefor by any person whose inter
est may be affected, issue an operating
license or an amendment to a construction
permit or an amendment to an operating
license without a hearing, but upon thirty

proceeding, and shall admit any such per.

sOn as a party to such proceeding
The NRC and Metropolitan Edison do not

dispute that the OTML constituted a license

amendment subject to the terms of section
18%a). They do maintain, however, that
under the fourth sentence of the section the
Commissior: ~ould dispense with a hearing
The fourth (and last) ~cntence of sectior
15%(a) reads
The Commission may dispense with such
thirty days’' notice and publication with
respect to any application for an amend
menl to a construction permit or an
amendmenc to an operating license upor
a determination by the Commission that
the amendment involves no significant
hazards consideration
The NRC and the licensee argue thit the
NRC properly made a finding of “no signif
icant hazards consideration” with respect u
the OTML, and that consequently a hearing
was not required. Although the last ser
tence of section 18%a) only explicitly “dis
pensefs] with thirty days’ notice and
publication” upon a determination of “ne
significant hazards consideration,” the NR(
and the licensee contend that such a deter
mination also permits the Commission «
dispense with a hearing because notice and
a hearing are inextricable '

{3] We are convinced that such a find
ing did not permit the NRC to dispense
with a hearing that is otherwise required by
section 18%a)."" This is not the first case ir
this circuit in which it has been argued that
a finding of “no significant hazards consid
eration” permits the NRC to issue a license
amendment without a hearing. In Brooks

days’ notice and publication once the Fed

eral Register of its intent to do s«
(Emphasis added ) Since, however, we hold
that the petitioners requested a hearing. see
note 25 infra, and that the NRC was required t
hoid a hearing, we need not reach the questior
whether the Commission was required Lo pre
vide 30 days’ notice of its intent to issue the
License amendment without a hearing

17. It is noteworthy that respondent United
States concedes—indeed argues-—that the
NRC's failure to provide a hearing violated
§ 18%a) of the Atomic Energy Act See Mem
randum of Respondent United States at 4 2
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v. Atomic Energy Comm'n, 476 F.2d 924,
926 (D.C.Cir.1973) (per curiam) this court
soundly rejected the contention that the
fourth sentence in section 18%a) “indi-
cate{d] Congressional ir‘2nt to dispense
with hearings in construction permit
amendment proceeding® when the
Commission determines that the amend-
ment involves ‘no significant hazards con-
sideration.’” Instead this court, after an
examination of the legislative history of
section 18%a), held that the fourth sentence
only dispenses with requirements of notice
and publication. Because this circuit has
previously rejected the very construction of
section 18%(a) offered by the NRC and the
licensee,™ the doctrine of stare decisis com-
pels us to hold that the NRC improperly
failed to provide a hearing in the instant
case.

Moreover, even if this court were not
bound by stare decisis, we would still adopt
the Brooks interpretation of the last sen-
tence of section 18%(a). The plain language
of section 18%(a) dispels any notion that by
a finding of “no significant hazards consid-
eration” the NRC may dispense with the
hearing requirement. The fourth sentence
makes no mention of the hearing require-
ment's being | ssened, but makes reference

18. It is true, of course, that 15 months after the
Brooks decision this court stated in dictum in a
footnote that “[ajn amendment can be made
without opportunity for a hearing if the AEC
determines that it ‘invoives no significant haz-
ards consideration.' " Union of Concerned Sci-
entists v. Atomic Energy Comm'n, 499 F2d
1069, 1084 n.36 (D.C.Cir 1974). The court pro-
vided no support for its far-reaching statement,
nor did it even make mention of the recently
decided Brooks case, which had squarely heid
to the contrary on the basis of the legisiative
history of § 18%a). We accordingly decline to
place any reliance on the dictum in Union of
Concerned Scientists

19. For the text of the third sentence, see note
16 supra.

20. We are cognizant of the fact that the plain
meaning of the third and fourth sentences of
§ 189%(a), when read together, produces in theo-
ry a somewhat paradoxical result. Under the
fourth sentence the NRC may issue a license
amendment without providing 30 days’ notice
and publication in the Federal Register of its
intent to do so. while under the third sentence

only to the requirements of notice and pub-
lication. Despite the plain, unambiguous
language contained in the last sentence, the
NRC and Metropolitan Edison suggest that
the requirements of hearing and notice are
80 intertwined that the reference to notice
in the fourth sentence must also compre-
hend & hearing. While it is true that re-
quirements of notice and hearing are in-
terrelated, it is clear that Congress was not
merging them in section 18%a). That is
demonstrated by the third sentence of the
section where Congress made explicit refer-
ence to the hearing requirement' That
sentence plainly demonstrates that Con-
gress did indeed intend to disentangle the
two requirements of notice and hearing ®
and “to lessen the mandatory hearing re-
quirement only when there was no request
for a hearing.” Brooks v. Atomic Energy
Comm’n, 476 F.2d at 927

A review of the legislative history of the
1962 amendments to section 18%a)—by
which the last two sentences of the section
were added —also firmly persuades us that
the Brooks court properly ~onstrued the last
sentence of section 18%(x). That history
demonstrates that the 1962 amendments to
section 18%a) had their origin in congres-
sional concern over a hearing requirement

the NRC need not provide a hearing when one
has not been requested As the NRC and the
licensee note, it is difficult to imagine how a
hearing can be requested when the NRC issues
a license amendment without notice. This
“paradoxical resuit” did not occur, however, in
the instant case Although petitioners did not
formally request a hearing prior to issuance of
the OTML, their prior expressions of interest
constituted in effect a request for a hearing
See note 25 infra. It is also unclear whether
the “paradoxical resuit” will ever in fact occur
As the NRC conceded at oral argument, there
may be some type of notice requirement-—al-
though perhaps not 30 days’ notice and publi-
cation in the Federal Register—implicit in the
opportunity to seek judicial review of determi-
nations of “no significant hazards considera-
tion." Moreover, our decision today does not
reach the question whether some notice of the
NRC's intention to amend a license is required
under the due process clause of the Fifth
Amendment or the Administrative Procedure
Act notwithstanding a finding of “no signifi-
cant hazards consideration ”
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in uncontested cases—that is, when a hear-
ing had not been requested.® Representa-
tive of that concern was the statement by
Raoul Berger, serving as an American Bar
Association spokesperson, that

14 out of 15 of [the Atomic Energy Com-
mission's] cases have been uncontested
And the central problem appears to be
whether trial-type proceedings should be
employed under sections 7 and 8 of the
Administrative Procedures [sic] Act in
uncontested cases
AEC Regulatory Problems: Hearings on
HR. 12336 and S. 3491 Before the Sub-
comm. on Legislation of the Joint Comm. on
Atomic Energy, 87Tth Cong., 2d Sess. 64
(1962) (statement of Raoul Berger) (empha-
sis added).® Accord, e. g, id. at 32 (state-
ment of Herzel H. E. Plaine, Chairman.
Special Comm. on Atomic Energy Law,
ABA). Thus an interpretation of section
18%(a) that would permit the NRC to issue a
contested license amendment without a
hearing would enlarge section 18%(a) be-
yond the scope originally intended ®
The 1962 Report of the Joint Committee
on Atomic Energy also suggests that Con-
gress perceived the changes to section
18%(a) as permitting the NRC to dispense

21. Indeed, counsel for Metropolitan Edison tes
tified in 1961 before the Joint Committee on
Atomic Energy and argued for retention of a
hearing requirement when a hearing has been
requested

I hope that this committee will seriously
consider repeal of the mandatory hearing re
Quirements of section 189%(a), leaving intact
of course, the provisions for a hearing at the
request of any person whose interest may be
affected by the licensing proc eedings

Radiation Safety and Regulation Hearings Be
fore the Joint Comm. on Atomic Energy. 87th
Cong Ist Sess 266 (1981) (testimony of
George F. Trowbridge)

22. In response the staff counsel to the Joint
Committee noted
Mr. Berger, | think you are absolutely cor
rect that the difficuity, the background that
led to the Joint Committee study and the
bilis, was the concern over the handling by
AEC of uncontested cases
AEC Regulatory Problems Hearings on HR
12336 and S 3491 Before the Subcomm on
Legislation of the Joint Comm on Atomic En
ergy, 87th Cong., 2d Sess. 70 (1962) (remarks
of David Toll)

only with notice and publication—not &
hearing—upon a finding of “no significant

hazards consideration”

In the absence of a request for a hearing

wsuance of an amendment to a construe-
tion permit, or issuance of an operating
ficense, or an amendment to an operating
license, would be possible without forma
proceedings, but on the public record

Finally, it is expected that the suthori
ty given AEC to dispense with notice and
publication would be exercised with great

care and only in those instances where
the application presented no significant

hazards consideration
H R}(«‘[!Nw 1966, 8Tth "ung‘ 2d Sess B
(1962), U.S.Code Cong. & Admin News 1962
pp. 2207, 2214 S.Rep.No.1677, 8Tth Cong
2d Sess. B (1962), U.S.Code Cong. & Admin
News 1962, pp. 2207, 2214 (emphasis added
And in a committee hearing one year prior

the Joint Committee on Atomic Energy had
noted

When no substantial safety questior

involved in the amendment the
public interest would be protected by
publication of an apt notice in the Feder-
al Register ™ and the giving of an oppor
23. In support of its interpretation of § 18%a
the NRC quotes from a letter written in 1961 by
former AEC Commissioner L. K. Olson to the
Joint Committee on Atomic Energy, repnnted
in Staff of the Joint Comm on Atomic Energy
87th Cong ., st Sess., Improving the Regulaton
Process, Vol 11, at 578 87 (Comm. Print 1961
The quoted portions of the letter SUggest. ir
ambiguous terms, that the Commissioner was
of the view that the AEC should be able 1
dispense with hearings on license amendments
upon a finding that “no substantial new safety
Questions  are presented See Reply Brief for
Respondent Nuciear Regulatory Commission at
9 Even if Commissioner Olson intended his
comments to apply to contested matters. it is
clear from the rest of the egislative history

that Congress did not share the Commissior
er s view

24. It is not entirely clear what the Committee
meant by the phrase “publication of an apt
notice in the Federal Register Presumably it
only refers to publication of the amendment
after the Commission has issued it This is not
inconsistent with the fourth sentence of

§ 16%a), adopted in 1962, which dispenses with
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tunity to any interested party to inter-
vene

Staff of the Joint Comm. on Atomic Ener-
gy, 8Tth Cong., 1st Sess, Improving the
Regulatory Process, Vol. II, at 4950
(Comm. Print 1961) (emphasis added). The
language of the reports, consonant with the
plain meaning of section 18%(a), thus indi-
cates that the section only permits the NRC
to issue a license amendment without a

hearing when there has been no hearing
request.®

Statements by Representative Holifield,
Chairman of the Joint Committee on Atom-
ic Energy, and Senator Pastore, Vice-Chair-
man, on the floors of their respective houses
further reinforce the language in the re-
ports. Both individuals explicitly stated
that the “amendment [to section 18%a)] in
no way limits the right of an interested

30 days' notice and publication in the Federal
Register of the Commission’s intent (0 issue &
license amendment without a heanng

This ambiguity in the quoted language is not
unique in the context of § 18%a) The text and
legisiative history of the section are replete
with ambiguities and inconsistencies CIf. note
20 supra. But there is no ambiguity in the
legislative history or the text of § 188(a) with
respect to the gquestion before this court—
whether a finding of “no significant hazards
consideration” permits the NRC to dispense
with a hearing

25. Whether petitioners did in fact request a
hearing was not argued by the parties While
respondent United States suggests in a footnote
that “[it is not wholly clear that petitioners did
make such a request” Memorandum of Re-
spondent United States at 6 n2, we are con-
vinced that the petitioners requested a hearing
In Brooks v. Atomic Energy Comm'n, 476 F 24
924, 926 (D.C.Cir.1973) (per curiam ), this court
held that expressions of interest may be suffi-
cient to constitute a request for a hearing In
the instant case petitioners’ continued interest
in—and opposition to—the actions of the NRC
at TMI-2 clearly constituted a request for &
hearing. Indeed, the petitioners were among
the many that submitted comments in April-
May 1980 to the NRC regarding the Commis-
sion's Environmental Assessment for Deconta-
mination of the Three Mile Island Unit 2 Reac-
tor Building Atmosphere. See text at notes 5-6
supra.

26. As part of their argument the NRC and the
public utilities contend that the NRC, and the
Atomic Energy Commission prior to the cre-

pariy to intervene and request a hearing at
some later stage, nor does it affect the right
of the Commission to held a hearing on its
own motion.” 108 Cong Rec. 16548 (1962)
(remarks of Rep. Holifield), see id. at 15,
746 (remarks of Sen. Pastore). The inter-
pretation that the NRC and the public utili-
ties press upon us® however, would
“limit] ] the right of an interested party to
intervene and request a hearing.”

In sum, we are confident that Brooks was
properly decided and that it dictates the
construction that must be attached to the
last sentence of section 18%a). Because the
NRC's finding of “no significant hazards
consideration” did not entitle the Commis-
sion to dispense with a requested hearing
prior o issuance of the OTML, we hold that

its failure to provide a hearing violated
section 18%a) of the Atomic Ene Act

ation of the NRC, consistently interpreted (he
section as permitting hicense amendments to be
issued without a hearing upon a finding of “no
significant hazards consideration’™ See 10
CFR § 2105ax3) (1980). id § 505&Db), id
§ 50.59(c) (1963), 45 Fed Reg 42,908 (1980)
45 Fed Reg 20.491-92 (1680), 43 Fed Reg 13,
928 (1978). 4) Fed Reg 10,482 83 (1976), 40
Fed Reg 18231 (1975), 39 Fed Reg 10,554
(1974). 39 Fed Reg 187576 (1974). 27 Fed
Reg 12,184 (1962), Consumers Power Co., 7
AEC 297 (1974). General Electric Co., |
AEC. 541 (1960) Even if the history of regu
lations and administrative practice by the AEC
and the NRC were unambiguous—which we do
not think it is—deference to the agencies’ inter-
pretations would be inappropriate in this case
As we have indicated, the statute and legisia-
tive history are in our view unambiguous: &
finding of "no significant hazards considera-
tion” does not permit the NRC to dispense with
a hearing As the Supreme Count has noted,
[A}dministrative practice does not avall to
overcome a statute so plain in its commands as
to leave nothing for construction™ Norwegian
Nitrogen Products Co. v. United States, 288
U.S 204, 315, 53 SCt 350, 358, 77 LEd 796
(1833)

It is also worth noting that because of to-
day's decision the NRC will not be able to put
into effect & regulation proposed earlier this
year that would explicitly permit the NRC to
dispense with hearings on \c . nse amendr ents
upon a finding »f “no significant hazards con-
sideration ’ See 45 Fed Reg 20491-92 (1980)
Such a regulation would be clearly inconsistent
with the congressi-.al mandate in § 18%a)
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IV. THE NRC'S MEMORANDUM
AND ORDER

[4,5] The second order issued by the
NRC on June 12, 1980, entitled “Memoran-
dum and Order” (Venting Order), authoriz-
ed Metropolitan Edisor to vent the atmo-
sphere of the reactor containment building.
Respondents argue that section 18%a) did
not require a hearing with respect to the
Venting Order because the order was not a
license amendment. We reject respondents’
description of the order and find that sec-
tion 18%(a) was indeed applicable and, as a
consequence, that petitioners were entitled
to a hearing on the Venting Order.

Section 18%(a), quoted in pertinent part in
note 2 supra, requires that a hearing be
given upon request “{iln any proceeding
under this chapter, for the granting, sus-
pending, revoking, or amending of say
license or construction permit” 42 US.C.
§ 2239%(a) (1976). Respondents maintain
that because the Venting Order merely lift-
ed a prior suspension of the licensee's au-
thority to vent, and did not authorize re-
lease of a greater amount of radioactive gas
than was permitted by the original techni-
cal specifications of the operating license, it
was not a license amendment. However, on
the facts here, this characterization of the
Venting Order appears to be nothing more
than an after-the-fact rationalization, which
finds no support in the record of this case.

The NRC’s July 20, 1979 “Order for Modi-
fication of License” suspended Metropolitan
Edison's authority to operate TMI-2 and
directed the licensee to “maintain the facili-
ty in a shutdown condition in accordance
with the approved operating and contingen-
ey procedures.” 44 Fed Reg. 45271 (1979)
In a second order, dated February 11, 1980,
the NRC recognized that TMI-2's operating
license did not permit venting as part of a
cleanup operation because the license speci-
fications pertained only to normal operation
of the facility:

[Tn the present post-accident status of

the facility, the license itself does not

include explicit provisions or Technical

Specifications for assuring the continued

maintenance of the plant in a safe, stable

condition or for coping with foreseeable

off-normal conditions. Moreover, certain

portions of the facility's operating license
relate to or govern power operation of
the facility, the authority for which was

suspended by the Order of July 20, 1979,

These provisions are now simply inappli-

cable to the facility in its present post-ac-

cident condition.
45 Fed.Reg. 11,282 (1980) (emphasis added).
The NRC concluded that “the facility's op-
erating license should be modified so as to:
[plrohibit venting or purging until
approvad by the NRC." Id. (emphasis
added).

There is no indication that this order was
intended or perceived as a mere suspension
of the licensee's existing authority to vent.
In February 1980, it appeared that ade-
quate venting of the reactor building might
not be possible under the existing license
authority. Consequently, the NRC acted to
modify—and thus amend —the TMI-2
license in order to regulate the plant in an
“off-normal” condition and to facilitate
whatever venting scheme might be deter-
mined to be necessary. By its very terms,
the February 11, 1980 order was a license
amendment intended to reflect TMI-2's
post-accident condition. Given that the
original operating license was inapplicable,
the NRC could not simply rely on its terms
as authority for the venting. Authority for
venting—in this case the June 12 Venting
Order—therefore had to come in the form
of a license amendment.

The specific language of the June 12
Venting Order further corroborates our in-
terpretation of that order as a license
amendment. In the Venting Order, the
NRC noted that TMI 2 was being operated
according to the provisions of the February
11, 1980 order, see 2 Nuclear Reg Rep.
(CCH) 1 30,498.01, at 29,456 (1980), and the
Venting Order did nothing to change that.
TMI-2's operating license was not simply
“unsuspended” by the Venting Order. In-
stead, in the words of the NRC, “[i]n the
present order we give the approval contem-
plated by [the February 11] restriction inso-
far as necessary for the licensee to conduct
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& purging of the TMI-2 o ntainment.” J
at 29456-57. Nowhers

1
i

does the Venting

Order support respondents’ characterization

of it as a4 reinstate;

ent of some pree Xisting

authority. Rather. the Venting Order ap-

Pears as an amendment to the February 11

amendment to TM]-2'% operatin

1€ license
Because the June 12 Venting Order modi.
fied the February 11 order, and granted the
censee authority to do someth ng that it
otherwise could not have done under the
eXisting license authority, the Vent ng Or
der was a license amendment within the

scope of section 18%a)

Our reading of the Venting Order is als:
Supported by Congress’ intent in
section 18%(a). By requ ring

Censs 3

enacting
a hearing
request whenever a

Suspe “f\tifr revokied], or ame 'ufi\"f;

gress apparently contemplated that inter

esled parties would be able to intervene

before any significant change in the opera
ton of a nuclear faci ity. Whatever the
Venting Order is called, it certainly was
such a change

As we held in Section III of this
the NRC is required under section 18%(a) to
hold a hearing on a

inion

license amendment
whenever interested parties request one ¥

¢
n th

1 this case, see note 25
Supra, and the NRC therefore ac

Petitioners did so i

ted unlaw-

27. We note that the NRC and the public utily

tes briefly argued that a full adjudicaton hear

INng was not required here See Brief for Re
spondent Nuclear Regulatory Comm ssion at
32-34. Brief for Intervenor Respondents at 44

45. Because this question was not fully briefed
and argued by

the parties, we eXpress no opin
ion on the precise nature of the hearing re
Quired by § 18%a)

28. Respondent 1 nited States argued that peti
toner requested a hearing. as provided for in
the OTML, and then failed to exhaust their

administrative remedies by wi hdrawing their

motion. The intended sc« pe of that hearing
and the facts surrounding the withdrawal are
somewhat muddied by the record What

Clear, however

is
is that the offer of a hearing
Was made only in the OTML and not in the
Venting Order Pres imably, then, petitioners
would have been able t challenge only the

license amendment substituting off.site dosage
limits for release imits and not the actual deci

SOn to vent. Moreover any hearing was to
revolve around the Issues whether the license

UNITED STATES NUCLEAR REGUI
Clte as 651 F 24 780 (1980)

ATORY COM'N 791

fully in refusing to hold a hearing on the

Venting Order ®

V. CONCLUSION
Because the NRC's actions

Are “capable of repetition

in this case
yet evading re

VIEw," the issues presented by petitioners
are not moot. We hold that under section
18%a) the NRC is required to hold a hear
ing on license amendme nts whenever inter-

ested parties request one Finally, we hoid
that the June 12 \rnt."!g Order, which ay.

thorized the NR( to

from the

release radioactive gas
disabled nuclear reactor, was a
subject to the hearing

of section 18%a) Because

the petitioners req

Icense amendment

requirements
{ t L

lested a hearing on the
12 license ame ndments, they were
t W a he aring under section 18%a
The NRC's refusal to hold a hearing violat-
ed the petitioners statutory rights

eéntitied

amendment was in the public interest and
whether it should

i be sustained See 45 Fed
Reg 41251 4)2% 1980 It appears from
this description that petitioners would not have
been permitted ¢ raise their arguments regard
Ing the NRC's interpretatior of § 18%(a), which
f f this suit. Finally. the Com
mission specifically provided that a request for
4 hearing would not stay the effectiveness of
the order See id But § 188¢a required a
hearing upon request on the Venting Order
before it went inte effect. a» hearing after the
ympleted would not have
it § requirement For all
these reasons the remedy ¢
‘egedly failed to exhaust
andc theref

ormed the basis

veniing had been co
satisfied the gta

&l petitioners ai
Was an inadequate one
re need not have been pursued See
McNeese v Board f Educ, 373 U S 668 674
76, 83 SCt 1433 1437-38, 10 LEd24d 622
(1963), Union Pac R R Co. v. Board of Coun

ty Comm'rs, 247 US 282, 38 SCt S0 62
LEd 1110 (1918

e e W
2 .n,_,b...—.o.-mo-h-w



792 651 FEDERAL REPORTER, 2d SERIES

Steven SHOLLY and Donald E.
Hossler, Petitioners,

¥
UNITED STATES NUCLEAR REGULA-
TORY COMMISSION et al, and Unit-
ed States of America, Respondents,

Metropolitan Edison Company et al.,
Intervenors.

PEOPLE AGAINST NUCLEAR
ENERGY, Petitioner,

v.
UNITED STATES NUCLEAR REGULA-
TORY COMMISSION; John Ahearne,
Victor Gilinsky, Richard T. Kennedy, Jo-
seph M. Hendrie, and Peter A. Bradford,
in their individual capacities; and the
United States of America, Respondents,

Metropeolitan Edison Company, Jersey
Power & Light Company, and Pennsyl-
vania Electric Company, Intervenors.

In re PEOPLE AGAINST NUCLEAR
ENERGY, Petitioner
Nos. 80-1691, 80-1783 and 80-1784

United States Court of Appeals
District of Columbia Circuit
March 4, 1981

Certiorari Granted May 26, 1981
See 101 S.Ct. 3004
On Suggestion for Rehearing En Banc

Before McGOWAN, Chief Judge, and
WRIGHT, TAMM, ROBINSON, MacKIN-
NON, ROBB, WILKEY, WALD, MIKVA,
EDWARDS and GINSBURG, Circuit
Judges

ORDER

PER CURIAM

The suggestion for rehearing en banc of
the Public Utilities has been circulated to
the full court and a majority of the court
has not voted in favor thereof. On consid-
eration of the foregoing, it is

ORDERED, by the Court, en banec, that

the suggestion of the Public Utilities is
denied

I. We would only have this court reconsider
pages 786 790 of the panel opinion, 65]

TAMM, MacKINNON, ROBB and WIL-
KEY, Circuit Judges, would grant rehear-
ing en banc. Their statement is attached

STATEMENT ON DENIAL OF
REHEARING EN BANC
TAMM, MacKINNON, ROBB and WIL
KEY, Circuit Judges

We would grant a rehearing en hanc in
Sholly. et al. v. United States Nuclear Reg
ulatory Commission, et al., 651 F.2d 780
(DCCir. 1980) to review the startling
proposition found within that opinion: that
even when the Nuclear Regulatory Com
mission (NRC) has expressly found that
& proposed amendment to an existing
ruclear power plant operating license poses
“no significant hazards” to human health
or safety, the Nuclear Regulatory Com
mission 18 nevertheless h'v";,‘.fﬁf U pro
vide a preamendment hearing to any
one who has expressed “continued interest
in—and opposition to” its actions on related
matters. At 789 n.25!

The panel’s action raises an issue of “ex
ceptional importance Fed. R App.P. 35a)
Under the rubric of statutory interpreta
tion, the panel has made a policy decision of
major consequence. The panel hLas read
into section 18%a) of the Atomic Energy
Act of 1954, 42 USC. § 223%a) (1976), as
amended, the requirement that even not-
withstanding a finding of “no significant
hazards consideration” in a proposed license
amendment, the NRC must nonetheless
hold a prior hearing on the proposed
amendment upon request of any interested
person. By then drastically loosening the
standard for what constitutes a “request’
for a hearing, the panel has thrust upon the
NRC the burden of holding full-fledged
hearings before even the most trivia
amendments to NRC operating licenses may

be adopted

We believe that the panel's inflexible

blanket rule violates the Supreme Court's

F 24, where this proposition 1s set forth
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unanimous mandate in Vermont Yankee re-
jecting judicial imposition of administrative
procedures upon an agency in excess of the
statutory minima prescribed by Congress
Vermont Yankee Nuclear Power Corp. v
NRDC, 435 U.S. 519, 543, 98 S.Ct 1197,
211, 55 L.Ed.2d 460 (1978). Fur’hermore
by reversing long-standing NRC policy, the
panel’s decision forces a major reallocation
of Commission resources, which appears
likely both to overwhelm the agency’s hear
ing machinery and to divert staff attention
from safety issues of greater significance
Finally, the panel decision threatens to re-
sult in the closing—for as much as nine
months—of numerous power plants cur-
rently awaiting license amendments pend-
ng completion of hearings, when post hoc
hearings might in fact be more than ade-
quate to ventilate any health and safety
ssues posed by most amendments
The license amendment in this case—a
temporary modification of the Three Mile
2. The peculiar circumstances u. % vhich the
Sholly appeal arose made this case p. sial
nappropnate for judicial articulation of sw “ep
ing procedural rules in the aftermath of u
widely publicized Three Mile Island incident
the NRC had suspended the licensee’s authonty
perate the stricken plant, requiring that the
ility be maintained in a shutdown condition
F2d at 78 Before the accident, the

t's operating license had expressly authe
riodic release of specified amounts of
ve gas into the atmospl ere as part of

t's normal and necessary operations
783 n7 Because the incident had

aused “dangerous ncentrations of radioad

ve gas [l collect [] within [the power
plant's] reactor containment building, inhibit
ng cleanup and maintenance work i oat
782, the NRC proceeded ¢ prepare ar overal
study of the environmental impacts likely t
result from decontamunation and disposal of
wastes resulting from the incident In the
meantime the Commission modified the facih
ty's operating license to prohibit any venling or
purging of the reactor building atmosphere
pending explicit future approva Id at 782

Almost a year after the incident, after exten
sive environmental assessment and after con
cluding that reiease of gas from the piant
would not constitute a significant environmen
tal impact, the Commission tentatively recom
mended that the reactor building atmosphere
be aecontaminated by venting the gas through
the building’s hydrogen control system. Id at

|, ¥4 3 On 12 June 1980 the NRC modi

Island nuclear power plant's operating
license to permit post-accident release of
radioactive gas from the reactor building at
rates exceeding existing specifications—
was atypical among NRC operating license
amendments.? Only a tiny fraction of all
license amendments involve emergency
matters so subject to factual dispute as the
hazards attendant to venting radiocactive
gas into the atmosphere. The Commission
acts on an average of mure than 400 license
amendments per year. NRC's Motion to
Stay Issuance of Mandate at 3. For the
seventy-one power reactors currently li-
censed for operation, some B00 license
amendment actions are presently before the
Commission. The vast bulk of these con-
cern matters such as: changing or adding
to the myriad Technical Specifications em-
bedded in a given power plant's 400-page
operating license, detailing a plant’s operat-
ing conditions, modifying surveillance re-
quirements, administrative controls, design
features or the like. Affidavit of Roger S

fied the plant’'s operating license to permit the
licensee to vent the gas from the reactor build
ing at a rate faster than allowed by existing
specifications, based on its explicit finding that
offsite radicactive dose limits would not be
breached if the gas were vented at a rate In
excess of existing release rate limits Id at
783 & n 8

The Commission further expressly found that
modification of the operating license would in
voive “‘no significant hazards consideration
Id at 783 The petitioners who later chal
lenged the NRC's decision not to provide a
hearing on that modification did not file a re
quest for a hearing until the day before venting
was to begin  Id at 7R3 When venting final
ly began, release proceeded at first at a rate
within the levels previously specified for nor
mally operating eactors. Id During this peri
od at least one of the petitioners moved to
suspend the venting but then subsequently
withdrew their request on 8 Jul On the same
day as the request was withdrawn, the licensee
began to vent gas at the faster rate permitted
by the 12 June license amendment Venting
was compieted in three days, producing offsits
doses well under the expected limits, shortly
thereafter the 12 June venting orders expired
The Commission has asserted, and petitioners
have not controverted, that any future purging
of the Three Mile Island reactor atmosphere
will be at worst minor and sporadi Id st
784
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Boyd, Former Director of the Division of
Project Management, NRC Office of Nucle
ar Reactor Regulation at 3, attached to
Intervenor-Respondents’ Petition for
Rehearing and Suggestion for Rehearing
En Banc [Boyd Affidavit)

The NRC staff complites review of some
fifty of these amendments per month; typi-
cally, it refuses to make a finding of “no
significant hazards consideration” in a pro-
posed amendment unless (1) the proposed
change raises no significant new safety in-
formation of a type not previously con-
sidered in prior safety reviews, (2) the
change raises no significant increase in the
probability or consequences of an accident,
or (3) the change offers no significant de-
crease in the plant’s safety margin. Id. at
781-T82. Over the past four calendar
years, the NRC has published notice in the
Federal Register of more than 1500 amend-
ments Lo operating plant licenses which the
NRC staff found to have “no significant
hazards considerations.” Jd at 782 The
NRC has recognized that delay in issuance
of license amendments would require plant
shutdown if agency review is not expedi
tiously completed® Moreover, plants al-
ready shutdown for refueling or other rea-
sons cannot restart until such review is
completed. Thus NRC, practice and regula-
tions have long called for approval of
license amendments without hearing upon a
finding of no significant hazards accompa-

3. The former Director of the NRC's Division of
Project Management estimates that there are
about 50 license amendment applications now
pending before the NRC which are likely to be
classified »i having “no significant hazards
considerations” and which, if not approved
within the next few months, will result in the
shutdown of the reactor involved Bovd Affi
davit at §

»

Id at 783

Section 189(a) of the Atomic Energy Act of
1954, 42 U S C § 2230 6), as amended ir
1957, PubLNo. 85256 § 7. 71 Stat 57
(1957), and in 1962, Pub L No. 87-615 § 2. 7¢
Stat. 408 (1962), reads in pertinent part as
follows

In any proceeding, under this chapter, for the

granting. suspending, revoking. or amending

of any license the Commission shall
grant a hearing upon the request of any per

nied by post-approval publication of notice
in the Federa! Register?

We believe that the agency's past prac-
tice complied fully with statutory man
dates. Whether or not a finding of “n«
significant hazards consideration” has been
made, no hearing is required under the ap-
phcable language of section 18%a) of tl«
Atomic Energy Act, 42 USC. § 2239
(1976), unless a hearing has first been Spe
cifically requested. The fi~t! sentence of
secion 18%a) only requ: the NRC to
grant a hearing on a license amendment
proposal “upon the request of any person
whose interest may be affected by the pro
ceeding.” (Emphasis added) The third
sentence, however, permits the NRC “in the
absence of a request therefor by” such a
person Lo i1ssue an amendment without a
hearing, “upon thirty days’ notice and pub
lication once in the Federal Register of its
intent o do s0.” (Emphasis added.) With-
out mentioning hearings, the fourth sen-
tence then specifies that the Commission
may even dispense with such “thirty days
notice and publication upon a determ
nation by the Commission that the amend
ment involves no significant hazards consid

eration.” ¥

The Sholly panel read this language U
conclude that the agency has for years in
fact been operating in violation of section

18%a). The panel first argued that this

court had previously held in Brooks

son whose interest may be affected by the
proceeding, and shall admit any such persor
@5 a party to such proceeding The Commis
sion shall hold a hearing after thirty days
notice and publication once in the Federa
Register, on each application for a con
struction permit for a facility (T)he
LCommission may, in the absence of a request
therefor by any person whose interest may
be affected, issue an amendment to ar
operaung license without a hearng. but upon
thirty days' notice and publication once in
the Federal k,‘ ster of its intent to do s«
The Commission mav d spense with such
thirty days' notice and publication with re

spect to any application for an amend

an operating license upon a determ
nation by the Commission that the amend
ment involves no significant hazards consid

eration
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Chte a8 851 F.24 792 (1980)

of notice Atomic Energy Comm'n, 476 F.2d 924, 926
(D.C.Cir. 1973) “that the fourth sentence [of
section 18%(a)] only dispenses with require-

and publication,” not the

hearing. 651 F.2d at

Furthermore, the then inde-

language U

finding that

the fourth sentence of

of notice
ment of a
panel

read the statutory

the same conciusion,
section
ly to thirty days’ notice and
that

intend to disentangle the

“plainly demonstrates
Congress did
hearing.”
history of the

two requirements of notice and

- ,r{’

]
legnsiative

2 amendments t

section 18%a)
that

section

the pan-
Congress
18%a) as
permitting the NRC to dispense only with

el concluded, demonstrates

perceived the

changes to

and publication—not a hearing
“no significant hazards

ration Id. at T8RS

finding of

believe that the pane unjustifiably
on this court’s brief per curiam opin
Brooks to support its central proposi-
We further believe that the

interpretation of the

pane! s
ndent

relevant

n section 18%a) iqnored logic and

of that sec-

Anguage

storted the legislative history

In Brooks two utility
Atomic

provisior al construction permits

companies "g-! )=

tioned the

Energy Commission to
modify the
for two nuclear power plant units in order
to extend the “latest completion date” spec-
Petitioners

»rv.;nnuf

fied 1n the
ving

\ad earler

permils persons

ar t
near Lne

file

construction site

r ‘

I
i for a
whether

a umely request
nearing with respect to two issues
he provisional construction permits should
be modified to protect environmental values
n accordance with NEPA and whether op-
those faci should

476 F.2d at 925 26 The Commis-
gave petitioners notice that a hearnng
second matter, “but
o give that the

proceedings would also permit discussion of

erating licenses for ties
8107

would be

held on the

nexplicably failed” notice

the first issue: modification of the con

Id. at 926 & n 6

In ordering a hearing on Lhe sne (

struction permils
'
extension of permit completion ¢ *28, the

Noting 'hat the
ly extending

court made two points

Commission’s order summan

those dates had given “no indication what-
soever that the amendment involved no sig-
the court
stated “the Commission must surely make

nificant hazards consideration,”
the required significant hazards determina-
tion, and note
if 1t
determination as the basis for its denial of a
hearing.” Id. at 926
stated that because petitioners had made an

such determination in Its

order, intends to put forward such

Second, the court
undeniable request for a hearing on modifi-
cation of permits, the Commission had erred
in issuing the order without notice that the
hearing scheduled to take place would also
concern permit modification

We believe Brooks to be plainly inappo-
site here. The Brooks court was addressing
two questions not before the Sholly pane
whether the Commission could dispense
with a hearing without first making a find
ing of
the Commission could dispense with the no-
the third
tence of section 18%a) when a clear request
The Brooks

court plainly did not seek to lay down the

no significant hazards, and whether

tice statutonly required in sen

for a hearing has been made
broad rule which the panel here articulates

that the

requires a hearing even when the Commis-

fourth sentence of section 18%a)

sion has made a “no significant hazards
finding. If that
been the this Circuit
Brooks, it comes as a great surprise to us

At least

consideration’ rule has

indeed law of since

one member of this court, address-
ing the proposition directly in a case decid

1 aft

ed after Brooks, stated the view that “{a)n

amendment can be made without opportu-
if the AEC determines

that it ‘involves no significant

nity for a hearing
hazards con
of Concerned Scien
499 F .24 1069, 1084 n.36 (D (
(McGowan
N R(

within the

sideration.’” Union
AEC,
1974)

thirteer

Lists v
Cir J.). Furthermore,

some regulations and cases
but sum-
ndicate that both
and after Brooks the NRC consist
I18Ka) to
amendments even with
finding of

consideratior

[1.1,'\.‘ opinion
marily dismissed there,
before
enuly irnr-,;r»-‘,u1 section

issuance of

permit
Hcenss
out

hearings no signifi-

6561 F.2d at

ipon a
cant hazards
TR9 n 26

The

ry construction with eitation from a legisla-

ane! buttresses i1ts puzzling statuto
I I ¥
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tive history which it concedes to be “replete gress intended to require a prior hearing * marka
with ambiguities and inconsistencies.” At Furthermore, although the panel rejects dinaril
TR8-TRO n 24 We would submit that Judge McGowan's unambiguous statement tules &
the confusion inherent within that legisla- in U'nion of Concerned Scientists as dictum: 789 n
tive history is alone sufficient reason why it  its subsequent analysis of the legislative expres
should not have been cited selectively in history of the 1962 amendments to section constit
support of the panel's sweeping rule 18%(s) makes no mention of the Lroad and panel
While the panel holds that the NRC's “no  careful statutory analysis of those amend ued in!
significant hazards consideration” finding ments which lay at the heart of Judge tions o
did not entitle the Commission to dispense McGowan's well-reasoned opinion.! tuted :
with a hearing prior to the license amend- = : Ing Sw
ment. At 789, nome of the legislative Thv- panel's reading of the statute and quest,
history cited supports the notion that Con- legislative history becomes even more re read ©
that a
6. See e g. the remarks of Representative Holi 7. lronically the panel rejects Judge McGowan's
field and Senator Pastore cited in the panel statement as dictum because ““{tlhe court pre tory k
opimon, 651 F2d at p. 789 “[A}mendment vided no support for its fa:-reaching statement NRC h
[to section 18%(a)] in no way limits the right of nor did it even make mention of the recently ings or
an interested party to intervene and request a decided Brooks case.” a case which we believe reques!
hearing at some later stage (Emphasis to be inapposite 65) F2d at 787 n. 18 Yet i
added the panel's subsequent analysis of the legisia ORI
Even if petitioners sought to bottom their tive history of the statutory language at issue author
right to a prnior hearing on due process grounds gnored both the general thrust as well as the davs’ n
rather than on the language of section 18%a express language of Judge McGowan's opinior
cf at 786 787 n 20, discussed in note 9 in press p
fra, it is not clear why in most license amend In Union of Concerned Scientists, Judge as the
ment cases that right could not be acc mme McGowan read the Atomic Energy Act ! of “no
dated “at a meaningful time and in a meaning erect [ ] a regulatory scheme virtually unique )
ful manner” by a post-amendment hearing. Cf in the degree to which broad responsibility is 8 Al
Ma.sews v. Eldridge. 424 U S. 319, 34349, 9 reposed in the administrative agency, free of Dot
S.Ct. 893, 909-10, 47 LEA.2d 18 (1976) Inter close prescription in its charter as to how ot
venor-Respondents have suggested that in the shall proceed in achieving the statutory objec NR(
vast majority of license amendment cases in tives,” 499 F 2d at 1077, citing Siegel v. AE( sessm
volving no significant hazards considerations 400 F24 778, 7R3 (D C Cir. 1968) The legisia how
opportunity for a heanng after the amendment ive goal of the 1962 amendments, he noted hearir
has issued would still aliow full consideration wis 10 eliminate the kind of unnecessary proce
of all issues in.olved withou! erdangering jures imposed here [TIhe primary purpose of 9. The
plant safety or interfering with normal plant the 1962 amendments [was] to unburden the there
operations. See Intervenor-Respondents Pet Commission by .u'hun;;ng ® to emovfe hazar:
tion for Rehearing and Suggestion for Rehear the necessity of holding unnecessary and dupl disper
ing En Banc at 12 See also Boyd Affidavit at cative hearings 499 F 2d at 1077 (DC.Cir tion st
5. note 1] infra 1974) (emphasis added) hearn
Certainly the panel could have reached its Furthermore, Judge McGowan expressed a notice
result without disrupting the Commission’s marked lack of sympathy with petitioners tinuin )
prevailing practice of dispensing with prios fundamental misunderstanding of the AEC | .1,15‘_“ k
hearings on trivial license amendments involy : 57 n
ing no significant hazards, simply by adopting CENSINg process, suggesting that in cases like might
the type of balancing test previously approved this one Congre did not intend to give the g
by this court in Union of Concerned Scientists public an unequivocal right to participation o
[A)iministrative action taken prior to a full The role of the A(tomic] S{afety) L{icensing the Ce
hearing has always been permissible when Bloard] is not to compile a record, it is t form «
the state's interest in acting promptly to pre review a record already compiled by the Staff ing a
mote the general welfare, including economic and Afdvisory] Clommittee on] Rleactor thoriz
well-being, outweighs the individual's inter S(afeguards]. who have responsibility for the and p
est in having an opportunity to be heard sufficiency of tl.at record In the Atomic imply
before the state acts, perhaps in error, in Energy Act [Congress] authorized the and |
ways that may cause him significant injury Commission, in its discretion, to determine requit
Union of Concerned Scientists v. AEC, 499 F 24 that certain apphications present no “signifi made
1068, 108] (DCCir. 1974) (emphasis added) cant hazards considerations’” and to dispense could
This principle allows the decision whether or with notice and publication of impending ap review
not to grant a prior hearing to be based on the proval, excluding the public altogether This
facts of the individual case, rather than upon a Id at 1078 (emphasis added of this

pronouncement as broad as the one made here Scalia
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markable when combined with its extraor-
dinarily broad conception of what consti-
tutes a request for a hearing, 651 F.2! at
739 n25. Reading Brooks to hold “that
expressions of interest may be sufficient to
constitute a request for a hearing,” the
panel then finds (hat “petitioners’ ¢ ntir
ued interest in—and opposition to—tue ac-
tions of the NRC at TMI-2 clearly consti-
"% By find-

ing such facts to constitute a hearing re-

tuted a request for a hearing

quest, the per curiam opinicn has virtually
read out of the statute the requirement
that a hearing be requested. Yet the statu-
tory language leaves no doubt that the

NRC has no statutory duty to provide hear-
ings on license amendments when none are
requested. Furthermore, as the panel rec-
red, at

thorizes the NRC to dispense with thirty

T87 n.20, the statute expressly

days' notice and publication, even if an ex-
press request for a hearing 1s made, so long
as the NRC has made the requisite finding

of “no

significant hazards consideration

8. At 789 n25

petitioners

The panel finds the
the many that sub
mitted comments in Apni-May 1980" to the
NRC regarding the NRC's Environmental As
sessment of the plant's decontamination some
how to buttress its finding of an individusl
hearing reguest. Id

fact that
Were among

9. The panel opinion requires t
there is an undisputed finding of

t even when
no significant
clearly permitting the Commission t¢
dispense with the 30 days' notice and publica
2 hearing that a
hearing must be held nonetheless, even without
w publication to anyone who has a cor
tinuing interest In the matter

hazards

tion statutorily prerequisite

notice

While acknowl

edging that this result is

paradoxical,’” at 786
87 n 20, the panel imphes that such a resul
might never come about because the due proc
of the Fifth Amendment or the Ad

ministrative Procedure Act may mandate that

ess clause

the Commission give interested persons some
form of notice and publication prior to amend

ing a license, even if the statute expressly au
thorizes it to dispense with thirty days’ notice
and publication. Id If the panel
imply by this tantalizing suggestion that notice
and publication

meant

were in fact constitutionally
required in this case, we believe it should have
made that point explicitly so that that finding
could properly have been the subject f further
review

This repeated evasive tactic by some panels
See. e g

the D.(

of this court has not gone unnoticed
Scalia, Vermont Yankee The APA

797

We submit that the panel's interpretation
of section 18%a), taken as a whole, renders
it virtually impossible for the NRC faithful-
ly to follow the explicit congressional di-

within that The
effect, eviscerated the con-
gressional mandate found in both the third
18%a)
Since under the panel’s standard almost any

rectives found section

panel has, in

and fourth sentences of section

expression of interest o
the NRC will

to dispense with a hearing on »

constitutles a re-

quest,” rarely be able confi-
dently
licensing amendment, despite the fact that
Congress authorized it to do so in sentence
three. Since the penel recognizes that it is
absurd to hold a hearing without first pro
viding notice to interested persons? the
NRC will never be able safely to dispense
with notice and publication even when a
routine amendment undisputedly involves

no significant hazards considerations, de-

spite the fact that Congress authorized it to

do so in sentence four.'

Circuit, and the Supreme Court, 1978 Sup Ct
Rev 345 372 (criticizing this court’s tendency
to render decisions which are de facto unre
viewable)

(TIhe most important factor leading to the de

facto unreviewability of the D C. Circuit's
f that Court itself

even when the most funda

positions is the failure
facilitate review
mental
pt:in!
alternate holdings, and conf

f which the DC. (

issues are at stake Or to put the
of dicta

ed holdings out

more critically The patterm

rcul s

hybrid rulemak

ing pnnciples) so clearly and authorita
tively emerged had the effect, if not the pur
pose of assuring compliance below while
avoiding accountability above

10. Even if the (
tested finding that ne

HNMISSION Makes an uncor

significant hazards will

result from a license amendment, must o

nevertheless !

a hearing on that amendment

for anyone who has previously expressed inter
est in or opposition to the NRC in reiated
matters in the past. so long as that person
continues Lo express some interest Despite

the fact that the Commission is statutorily au

thirty
such a case

thorized to dispense with days' nutice

and publication in is it neverthe

less required, sua sponte t ontact a ne

who has submitted a mment about a re nt

rulemaking in the pre months to see i

oding

that person would like a heanng
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Finally, while we believe the question
deserves further briefing, we are also trou-
bled by the clear indications in the opinion
that the panel stretched to lay down a
blanket rule for all cascs in a case that was
arguably moot"™ and whose facts were
unique and, at points, ambiguous. The par-
ties have suggested that the panel erred not
only in summarily finding that a proper
request for & hearing had been made, but
also in finding that such a request, even if
made, had not later been withdrawn.® At
a minimum, we would have the parties brief
and argue these questions as a prerequisite
to determining whether the panel’s broad
ruling was in fact necessary to its disposi-
tion of the case

A number of judges and commentators
have leveled criticism at this court for its
continuing unwillingness to be guided by
the Supreme Court's unequivocal directive

11. Although we do not specifically challenge
the panel’'s finding of mootness, slip op at
§-12, we oxpress some doubt that the issue
which the panel chose to resolve was truly one
both “capable of repetition, yet evading re
View Southern Pac Term Corp v ICC,L 219
US 488 515 31 SCr 279, 283 55 LEd 310
(1911) (emphasis added) The Department of
Justice, the Commission., and intervenors all
convincingly argued that aithough the gquestion
decided here—whether the NRC is required t«
hold a hearing before issuing a license amend
ment based on a finding of "no significant haz
ards”—may well recur in the future, it is un
likely to evade review. See Memorandum of
Responden: United States of Amernica at 4
(“[Tlhere is no reason to believe that [the
NRC's] actions wil' characteristically be irrev
ersible "), Brief for Respondent Nuclear Regu
latory Commission at 18-25 See ailso Interve
nor-Respondents’ Petition for Rehearing and
Suggestion for Rehearing En Banc at 12

The vast majority of operating license
amendments—and particularly those involv
ing no significant hazards consideration—are
reversible. Changes such as shortened sur
veillance intervals can be lengthened, re
vised calculational techniques can be re
placed with the prior methods In this
respect, the amendment facilitating krypton
venting from Three Mile Island Unit 2 was
truly exceptional in that once released the
krypton could not be reclaimed Even in
cases where “ureversible action” is involved
a subsequent hearing would still have the
salutory [sic] effect of assuring thorough
NRC consideration

in Vermont Yankee Nuclear Power Corp. v
NEDC, 435 US. 519, 98 SCt 1197, 55
LEd2d 460 (1978) (reversing NRDC
NRC, 547 F.2d 633 (D.C.Cir. 1976), and re-
manding to this court for a determination
of adequacy of the record)™

In Vermont Yankee, the Supreme Court
spoke to this court with one voice, making
it “absolutely clear” that “[a]bsent constitu-
tional constraints or extremely compelling
circumstances the ‘administrative agencies
should be free to fashion their own rules of
procedure and to pursue methods of inquiry
capable of permitting them to discharge
their multitudinous duties.”” 435 US. at
543, 98 S.Ct. at 1211 (citations omitted
The unanimous Court went on specifically
to caution us against the type of procedur-
al-imposition which has occurred here

{1}f courts continually review agency pro-

ceedings to determine whether the agen

12. See Memorandum of Respondent United
States of Amenica at 22
At the ASLB heanng

had an opportunity to press his claim that

petitioner Sholly

§ 18%a) entitled him to such a heanng. he
could have attempted to convince the ASLB
that the license amendment was invaild be
cause the Commission had not granteo a pr
or hearing Instead of attempting to do
he “f‘ormally withdrew” his motion to stog
the release of radiocactive krypton pending
the outcome of the hearing He retused
to go forward with the Nearing In this wa
the Commission was depnived of an early
opportunity to correct its error This is a
further reason for believing that the petit
IS moot

(Emphasis added )

13. See ¢ g. Scalia, Vermont Yankee The
AFPA, the D C Circurt, and the Supreme Court
1978 Sup Ct Rev. 345 345 (Vermont Yankee
brought “into guestion the willingness of the
DC Circuit to be guided by the Supreme
Court”), Fnendly, Book Review, B Hofstra
L.Rev 471, 481 (1980) (D .C. Circuit judges may
have become “"overly enthusiastic in iIMposing
procedural requirements on admunistrative
agencies). Byse Vermont Yankee and the Ev
lution Of Administrative Procedure A Some
what Different View, 9] Harv L Rev 1823 1832
(1978) (continued judicial imposition of proce
dural requirements or agencies reflects insens
tivity to the concerns of the agency in depl
ing its resources to conduct its business. undue
self-confidence in the assumption that the
court's procedural prescription is ‘best.’ and
lack of trust in the political process )

cy emj
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Cite as 65) F.24 792 (1980)

cy employed procedures which were, In

the court’s opinion, perfectly tailored to
reach what the court perceives U be the
result, judicial review

And the

agencies, operaling under this vague in-

“hest” or “correct”

would be totally unpredictable

junction to employ the € t" procedures

and facing the threat of reversal if they

did not, would undoubtedly adopt full

adjudicatory procedures every In-

stance
Id. at 546
It is hard to

magine a case where the

Supreme Court’s concluding statement in

Vermont Yankee could be more

than here

apposile

Nuclear energy may some day be & cheap,
But
L

east Lry

safe source of power or it may not

Congress has made a choice to at

nuclear energy, establishing a reasonable
in which courts are to piay

The

review process

only a limited role fundamental

policy questions approprialely resolved in
Congress and in the state legislatures are
not subject to reexamination in the feder-
al courts under the guise of judicial re
view of agency action. Time may prove
wrong the decision develop nuclear
energy, but it is Congress or the States
within their appropriate agencies which
must eventually make that judgment In
the meantime courts should perform their
appointed function
435 US. at 557
(emphasis in original)

58 98 S.Ct. at 1218-19

We submit the issues raised by Sholly de

mand reconsideration
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PER CURIAM: In this case petitioners seek review of
two orders by the Nuclear Regulatory Commission (NRC)
permitting the Metropolitan Edison Company to release
radioactive 2as into the atmosphere from the Three Mile
Island nuclear plant.! The claim here is that the orders
issued by the NRC were made effective without affording
petitioners their statutory rights to notice aad a hearing.?

On June 26, 1980, this court denied petitioners’ request
for emergency injunctive relief to block the release of the
radioactive gas. Now that the radioactive gas from the nu-
clear plaat has been fully vented into the atmosphere, the
petitioners seek only declaratory relief from this cou

' Metropolitan Edison Co., Pennsylvania Electric Co., and
Jersey Central Power and Light Co. jointly hold the operating
license to the Three Mile [sland nuclear plant. In this opinion
they are called collectively either “the licensee” or “Metropoli-
tan Edison.”

$The petitioners primarily rely on § 18%a) of the Atomic
Energy Act of 1954, 42 U.S.C. § 223%a) (1976), as amended in
1957, Pub. L. No. 85-256, § 7, 71 Stat. §79 (1957), and in 1962,
Puh. L. No. 87-615, § 2, 76 Stat. 409 (1962). Section 18%a)
reads in pertinent part as follows:
In any proceeding, under this chapter, for the granting,
suspending, revoking, or amending of any license . . . the
Coinmission shall grant a hearing upon the request of any
person whose interest may be affected by the proceeding,
and shall admit any such person as a party to such pro-
ceeding. The Commission shall hold a hearing after thirty
days’ notice and publication once in the Federal Register,
or each apolication ... for a construction permit for a
facility . ... [Tlhe Commission may, in the absence of a
request therefor by any person whose interest may be af-
fected, issue ... an amendment to an operating license
without a hearing, but upon thirty days’ notice and publi-
cation once in the Federal Register of its intent to do so.
The Commission may dispense with such thirty days’
notice and publication with respect to any application for
. . an amendment to an operating license upon a determi-
nation by the Commission that the amendment invoives no
significant hazards consideration.




B

[. BACKGROUND

This case arises in the aftermath of a widely publicized
accident that occurred on March 28, 1979 at “Unit 2" of the
Three Mile Island nuclear plant. As a result of the acci-
dent, dangerous concentrations of radioactive gas collected
in the reactor containment building, inhibiting cleanup and
maintenance work.

Three months after the accident, the NRC issued an
“Order for Modification of License,” 44 Fed. Reg. 45,271
(1979), suspending Metropolitan Edison’s authority te op-

rate Unit 2 of the Three Mile Isia:*d plant (TMI-2), and
requiring it to “maintain the facility in a shutdown condi-
tion.” Id.? The NRC order indicated that, in about thirty
days, the Commission would issue a “Safety Evaluation”
addressing “the imposition of new and/or revised Tec‘“"'m'

:i:xca:zons setting forth appropriate license condi-

In fact, t ' 93' no such evaluation. Instead, on
.\ovember 21, e NRC issued a “Statement of Po
icy and Notice of Ir.xr: to Prepare a Programmatic En-
vironmental Impact Statement,” 44 Fed. Reg. 67,738
(1979), which was to be an “overall study of the decon-
tamination and disposal proces=." Id. The NRC Statement
of Policy directed the agency’s staff

te include in the programinatic environmental impact
statement on the decontamination and disposal of
TMI-2 wastes an overall description of the planned
activities and a schedule for their cumpletion along
with a discussion of alternatives considered and the
rationale for choices made.

$Much of the factual basis for the NRC's actions is contained
in its report, the “Final Environmental A~sessmen: for Decon-
tamination of the Three Mile Island Unit 2 Reactor Building
Atmosphere™ (May 1980), which is rep.'.r;:e'i in the Interven-
or-Respondents’ Appendix (App.) 18.




Id.

On February 11, 1980, the NRC issued another order,
45 Fed. Reg. 11,282 (1980), which stated that

the facility’s operating license should be modified so
as to: ... (3) Prohibit venting or purging or other
treatment of the reactor building atmosphere
until each of these activities has been approved by the
NRC, consistent with the Commission's Statement of
Policy and Notice of Intent to Prepare a Programma-
tic Environmental Impact Statement.

Id.*

Six weeks later the NRC published a notice of the
“Availability of Environmental Assessment for Decon-
tamination of the Three Mile Island Unit 2 Reactor Build-
ing Atmosphere,” 45 Fed. Reg. 20,265 (1980). The notice
stated that the Assessment “considers five alternative
methods for decontaminating the reactor building atmos-
phere and recommends that the building atmosphere be
decontaminated by purging to the environment through
the building’s hydrogen control system.” Id.* The NRC
staff concluded in the Assessment that venting the gas
into the atmosphere would “not constitute a significant

4The February 11, 1980 order specified that any interested
person or the licensee could request a hearing before March 21,
1980 on whether the proposed changes in the technical specifica-
tions would be sufficient “to protect health and safety or to
minimize danger to life and property” or “whether the provi-
sions of this Order would significantly affect the quality of the
buman environment.” /d. at 11,283. The order also provided,
bowever, that a request for a hearing on part (3) of the order
would not stay the effectiveness of the order. /d.

$The NRC desired to remove the radioactive gas from the
reactor building so that workers could begin to clean the build-
ing, maintain the equipment, and prepare to remove the dam-
aged fuel from the reactor core. Removing the radioactive gas
from the reactor containment building was only the first step in
an extensive cleanup.
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environmental impact and, accordingly, the staff does not
propose to prepare a separate Environmental Impact
Statement on this action.” Id. at 20,265-66. Public com-
ments on the Assessment originally were due by April 11,
1980, but the period was extended to May 16, 1980. 45
Fed. Reg. 30,760 (1980).

In May of 1980, the NRC issued the “Final Environmen-
tal Assessment for Decontamination of the Three Mile Is-
land Unit 2 Reactor Building Atmesphere.” On June 12,
1980, the NRC issued without a hearing two final orders,
entitled “Order for Temporary Modification of License”
and “Memorandum and Order,” App. 119 and 125, respec-
tively. The first order modified the operating license® to
permit the licensee to release the radioactive gas from the
reactor building at a faster rate than the existing specifi-
cations allowed.” The first order also expressly stated
that, because the NRC had found that the modification of
the operating license involved “no significant hazards con-
sideration,” requests for a hearing would not stay the im-
plementation of the order. App. 121-23.* The second order

®As part of its argument, the ~RC contends that the second
order, permitting purging, was ist a license amendment. How-
ever, the NRC admits that the first order amended the TMI-2
operating license.

TBefore the accident of March 28, 1979, the TMI-2 operating
license authorized periodic releasz of specified amounts of
radioactive gas into the atmosphere as a normal and necessary
part of plant operations.

*Part of the basis for the Commission’s determination of “no
significant hazards consideration” was its conclusion that, al-
though existing release rate limits would be exceeded, off-site
dose limits would not be breached. Since the NRC's concern was
the effect of the venting on human health, the Commission felt
that the more direct measure—off-site dose limits—would pro-
vide a satisfactory standard to determine the appropriate limits
on the venting of the radioactive gas




authorized release of radioactive gas from the reactor
building.* Venting was to begin on June 22.1°

On June 16, petitioners wrote a letter to the NRC re-
questing that it reconsider its finding of “no significant
hazards consideration” and its decision to make the June
12 ordery effective immediately. The NRC did not re-
spond.

On June 23, petitioners filed a petition in this court for
review of the two June 12 orders.!! Three days later this
court denied the petitioners’ requests for emergency in-
Junctive and declaratory relief. The next day, one day be-
fore the venting began, the petitioners filed a request for a
hearing with the NRC on the two June 12 orders. The
hearing request was referred to an Atomic Safety and Li-
censing Board. On July 3, the petitioners moved the Board

sequently withdrawn, on July 8, shortly before the venting
was completed.

Metropolitan Edison began to vent the reactor huilding
on June 28, 1980, at a rate that was within the original
license specifications for a normally operating reactor. On
July 8, the licensee began to vent the radioactive gas at a
faster rate, pursuant to the specifications set in the June

*The NRC made no finding that this order involved “no sig-
nificant hazards consideration.” See Brief for Respondent Nu-
clear Regulatory Commission at 30, 35.

1By making the orders effective immediately, the Commis-
sion failed to give any notice in the Federal Register of the
license amendment. The Commission contends that so long as it
makes a finding of “no significant hazards consideration,” the
governing statute does not impose such a notice requirement
See note 2 supra for statutory notice and hearing requirements.

0n July 8, 1980, a petition for review (No. 80-1783) and an
accompanying petition for writ of mandamus (No. 80-1784) were
filed in the Third Circuit. On the NRC's motion, those cases
were transferred to this court and consolidated for review with
No. 80-1691, the case originally filed in this court.
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12 license amendment. The venting was completed on July
11. As the NRC had anticipated, the off-site doses from
the venting were below the limits set in the June 12 radia-
tion license amendment. In its draft Programmatic En-
vironmental Report Statement, issued August 14, 1980,
the Commission stated that it did not anticipate a recur-
rence of the purging of the reactor building atmosphere,
but that some minor releases of gas might be necessary for
data gathering purposes. See Brief for Respondent Nu.-
clear Regulatory Commission at 6 n.4 & 20 n.11.

II. MooTNESS

Because the licensee has completed the venting of the
reactor containment building, and because both of the
June 12 orders have expired, the Commission and the
licensee claim that petitioners’ claims for injunctive and
declaratory relief are moot.}* However, because we find
that these cases are “capable of repetition, yet evading re-
view,”13 we ' old that the petitioners’ claims are Jjustici-
able in this _ourt.14

'*Metropolitan Edison seems to argue that since petitioners’
claims for injunctive relief are moot (i.e., the reactor building
atmosphere has been purged), the case should be dismissed.
This argument, however, misstates the nature of the relief
sought by petitioners. They have sought both injunctive and de-
claratory relief in this action. Although petitioners cannot now
obtain injunctive relief to prevent the purging, they continue to
pursue their claim for a declaratory judgment that the NRC
must grant them statutorily mandated notice and a hearing
whenever it amends a license. See, e.g., Super Tire E ngineering
Co. v. McCorkle, 416 U.S. 115 (1974) (the Court found that even
though the strike had been settled, mooting injunctive relief,
the petitioner alleged sufficient facts in support of declaratory
relief so that the case should not be dismissed as moot).

13See Southern Pac. Terminal Co. v. Interstate Commerce
Comm’'n, 219 U.S. 498, 515 (1911).

14We note that the United States has taken the position that
the petitioners’ claims are “capable of repetition”—since the
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The mootness doctrine is primarily based on article III
of the United States Constitution, which limits federal
court jurisdiction to “cases” or “controversies.” Courts
have interpreted the constitutional provision to limit their
Jurisdiction to “a present, live controversy of the kind that
must exist if we are to avoid advisory opinions on abstract
propositions of law.” Hall v. Beals, 396 U.S. 45, 48 (1968).
The case or controversy requirement “preserves the sep-
"aration of powers” and “‘limit(s] the business of federal
courts to questions presented in an adversary context and
in a form historically viewed as capable of resolution
through the judicial process.’” Tennessee Gas Pipeline
Co. v. Federal Power Comm'n, 606 F.2d 1373, 1379 (D.C.
Cir. 1979) (quoting Flast v. Cohen, 392 U.S. 83, 95
(1968)).

Commission has stated that it will continue to deny requested
hearings when it finds no significant hazards considerations are
involved—but that future = aims will not evade review—since
“there is no reason to believe that [NRC] actions will charac-
teristically be irreversible.” Memorandum of Respondent
United States at 4. Consequently, the United States also argues
that the petitions shoul’ be dismissed as moot.

We reject the Government’s position for two reasons. First,
as we explain in the text of the opinion, many NRC license
amendments are irreversible. The facts in the present case illus-
trate how making an amendment effective immediately can pre-
clude complete judicial review. Second, we believe that it is un-
reasonable for the Government to take the position that, in
order to seek judicial review of a license amendment, a
petitioner must race to the courthouse before the NRC takes an
irreversible action. Even if a petitioner could file the petition
before the NRC acted, a court more often than not will decline
to grant emergency relief. Indeed, such a request for emer-
gency relief was denied in this case. Consequently, because a
petitioner will not receive complete judicial review of his claim,
even though it might be meritorious, we find that these claims
evade review, :
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Cases arising from agency action, no less than cases in-
volving only private parties, are subject to the mootness
doctrine. Yet, as this court has recently noted, “the con-
cept of mootness is placed under some strain in the context
of administrative orders whose formal legal effect is typi-
cally shortlived.” Tennessee Gas Pipeline Co. v. Federal
Power Comm'n, 606 F.2d at 1379-80. The strain is re-
lieved somewhat by an exception first articulated in
Southern Pac. Terminal Co. v. Interstate Commerce
Comm’n, 219 U.S. 498 (1911), where the Supreme Court
held that technically moot cases are justiciable if they in-
volve “short term orders, capable of repetition, yet evad-
ing review.” Id. at 515.

A case is considered justiciable if “the litigant show(s]
the existence of an immediate and definite governmental
action or policy that has adversely affected and continues
to affect a present interest.” Super Tire Engineering Co.
v. McCorkle, 416 U.S. 115, 125-26 (1974). As this case
demonstrates, administrative orders, like labor disputes,
often “do not last long enough for complete judicial review
of the controversies they engender . ... The judiciary
must not close the door to the resolution of the important
questions these concrete disputes present.” /d. at 126-27.
Yet, in order to invoke the Southern Pacific exception,
the petitioner must not only show that “the challenged ac-
tion was in its duration too short to be fully litigated prior
to its cessation or expiration,” he must also show that
“there was a reasonable expectation that the same com-
plaining party would be subjected to the same action
again.” Weinstein v. Bradford, 423 U.S. 147, 149 (1975).

The issue in the present case is not simply whether the
NRC will again purge the reactor building atmosphere
without first giving notice and holding a hearing. At stake
is whether the NRC will continue its policy of making im-
mediately effective license amendments without holding a
hearing, even though petitioners request one, whenever
the NRC finds that the amendment involves “no signifi-
cant hazards consideration.”

- —— - -

————— D ———————
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Under this view of the issues in this case, the conditions
for avoiding dismissal on grounds of mootness, set forth in
Weinstein, are met. The Commission has candidly con-
ceded that

at some point in the TMI-2 cleanup, perhaps on more
than one occasion, the Commission will amend the
utility’s license in respects so minor that the Commis-
sion will think itself justified in making the amend-
ment immediately effective based upon a no signifi-
cant hazards consideration finding. Certainly, that
kind of finding has been utilized in the past.
Brief for Respondent Nuclear Regulatory Commission at
23.3% The Commission plainly intends to adhere to its pol-
icy of denying a hearing on a license amendment, under
certain circ .stances. even though interested parties spe-
cifically request a hearing. The chances of recurrence are
more than speculative; because the NRC policy will be
carried out during the TMI-2 cleanup, there is a “reason-
able expectation that the same complaining part(ies]” will

¥ This admission entirely undercuts Metropolitan Edison’s
argument that there is no evidence that the actions complained
of will be repeated. In each of the cases cited in Metropolitan
Edison's brief, the challenged governmental activity had ceased
with no indication that it would be continued at a later time.

© See, e.g., Murphy v. Benson, 270 F.2d 419 (2d Cir. 1959), cert.

— . — - —

denied, 362 U.S. 929 (1960). In the present case, by contrast,
the NRC has clearly stated its intention to continue with its al-
legedly unlawful conduct—making certain license amendments
effective immediately without holding a requested hearing or
giving notice. We think it obvious that the NRC will also con-
tinue to rely on the second method employed in this case for
avoiding the notice and hearing requirements of § 189(a)—
describing an order as something other than a license amend-
ment. See note 6 supra. The Commission’s continued belief in
its authority to follow this policy makes petitioners’ challenge to
the policy “capable of repetition.” See Nader v. Volpe, 475 F.2d
916 (D.C. Cir. 1973).
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be denied their alleged statutory rights to hearing and
notice.

As the present case demonstrates, challenges to the
NRC's policy of denying a hearing on license amendments
may well escape review. The difficulty here is that the or-
ders are often shortlived and the NRC actions, like vent-
ing, may be irreversible. The difficulty is compounded
when the NRC elects, as in this case, to make its orders
effective immediately. These considerations indicate that
future challenges to the NRC policy may easily “evade re-
view."”

This court has stated that “[t]he situations [involving
appellate consideration of recurrent controversies] are
necessarily variant, and the variables complex. . . . [Tlhe
court’s decision to maintain the appeal, in the interest of
sound judicial administration, is dependent on a prediction
of a recurrence or continuation of what is perceived to be
essentially the same legal dispute.” Alton & Southern
Railway Co. v. International Ass'n of Machinists &
Aerospace Workers, 463 F.2d 872, 879 (D.C. Cir. 1972).
“While an ‘effective remedy’ for the immediate dispute is
not obligatory, there must be at least a capacity for a dec-
laration of legal right concerning a future projection of the
actual dispute that precipitated the litigation.” /d. at
879-80. In the present case, that capacity exists, and we
hold that this case is not moot.

II1. THE ORDER FOR TEMPORARY MODIFICATION
OF LICENSE '

The NRC issued without a hearing the “Order for Tem-
porary Modification of License” (OTML) of June 12, 1980,
which substituted off-site dosage limits for release limits
in the TMI-2 operating license. The petitioners contend
that the NRC's failure to provide a hearing violated sec-
tion 189(a) of the Atomic Energy Act of 1954. The first
sentence of that section provides in relevant part:

—— —
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In any proceeding under this chapter, for the
granting, suspending, rev oking, or amending of any
license or construction permit ... the Commission
shall grant a hearing upon the request of any person
whose interest may be affected by the proceeding
and shall admit ny such person as a party to such
proceeding.

& A
OTML constituted a license amendment subject to the
terms of section 189(a). They do maintain, how ever, that
under the fourth sentence of the section the Commission

SIS0
could dispense with a hearing. The fourth (and last) sen-

tence of sect on 189(a) reads:

The NRC and Metropolitan Edison do not dispute that the

Ispense with such th rev days

notice and publication with respect to any applica.ion
for an amendment to 2 construction permit or an
amendment to an operating license upon a determina-
tion by the Commission that the amendment involves
no significant hazards consi leration
The NRC and the licensee argue that the NRC properly
made a finding of “no significant hazards consideration”
with respect to the OTML, and that consequently a hear-
ing was not required. Althe ugh the last sentence of section

189(a) only explicitly “dispense(s] with . . . thirty days
notice and publication” upon a determination of “no sig-
nificant hazards consideration,” the NRC and the licensee
contend that such a determination also permits the Com-
mission to dispense with a hearing because notice and a
hearing are inextricable. 16

"*The petitioners, challenging the correctness of the “no sig-
nificant hazards consideration” determination, also contend that
the NRC was required under the third sentence of § 189(a) to
provide 30 days’ notice and publication in the Federal Register
of the Commission’s intent to issue the license amendment with.
out a hearing. The third sentence provides that

the Commission may, in the absence 0f @ request therefor

by any person whose interest may be affected, issue an
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We are convinced that sw" a finding did not permit the
NRC to dispense with a hearing t}'m is otherwise required
by section 189(a).}? This is nu‘. he first case in this eircuit
in which it has been argued that a finding of “no significant
hazards consideration” permits the NRC to issue a license
amendment without a hearing. In Brooks v. Atomic
Energy Comm'n, 476 F.2d 924, 926 (D.C. Cir. 19 .3-(p"
curiam), this court soundly rejected the contention that
the fourth sentence in section 189(a) “indicate[d] Congres-
sional intent to dispense with hearings in construction
permit amendment proceedings . . . when the LUT".:‘..L~.~‘1ur.
determines tha' the ame: m"‘e"' involves ‘no '
hazards consideration.’” Instead this court,
examination of the legislative history of section
held that the fourth sentence only dispenses with require-
ments of notice and publication. Because this circuit has

4

previously rejected the very construction of section 189(a
offered by the NRC and the licensee,!® the doctrine

operating license or an amendment to a construction per-

mit or an nmendmer.t to an operating '.xce'lso without &

hearing, but upon thirty da" i not.m and publication

in the Fe jeral Rvge'e' of its intent to do so

(Emphasis added.) Since, however, we hold that the petitioners
requested a hearing, see note 25 infra, and tl“a' the NRC was
required to hold a hearing, we reed not reach the quew..,r
whether the Commission was required to prov‘r‘e 3f‘ days’ notice
of its intent to issue the license amendment without a l’*ea ing

17]t is noteworthy that respondent United States concedes—
indeed argues—that the NRC’s failure to provide a hearing
violated § 189(a) of the Atomic Energy Act. See Memorandum
of Respondent United States at 4-21.

181t is true, of course, that 15 months after the Brooks deci-
sion this court stated in dictum in a footnote that “[a]n amend-
ment can be made without opportunit {( r a hearing if the AEC
determines that it ‘involves no significant hazards considera
tion.”” Union of Concerned Sctenkzsrs v. Atomic Energy
Comm'n, 499 F 2d 1069, 1084 n.36 (D.C. Cir. 1974). The court
provided no support for its far-reaching stateme nor did it
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stare decisis compels us to hold that the NRC improperly
failed to provide a hearing in the instant case.

Moreover, even if this court were not bound by stare
decisis, we would still adopt the Brooks interpretation of
the last sentence of section 189(a). The plain language of
section 18%(a) dispels any notion that by a finding of “no
significant hazards consideration” the NRC may dispense
with the hearing requirement. The fourth sentence makes
no mention of the hearing requirement’s being lessened,
but makes reference only to the requirements of notice
and publication. Despite the plain, unambiguous language
contained in the last sentence, the N RC and Metropolitan
Edison suggest that the requirements of hearing and
Rotice are so intertwined that the reference to notice in
the fourth sentence must also comprehend a hearing.
While it is true that requirements of notice and hearing
are interrelated, it is clear that Congress was not merging
them in section 189(a). That is demonstrated by the third
sentence of the section where Congress made explicit ref-
erence to the hearing requirement.® That sentence plainly
demonstrates that Congress did irdeed intend to disen-
tangle the two requirements of notice and hearing,? and

even make mention of the recently decided Brooks case, which
had squarely held to the contrary on the basis of the legislative
history of § 189(a). We accordingly decline to place any reliance
on the dictum in Union of Concerned Scientists.

¥ For the text of the third sentence, see note 16 supra.

*We are cognizant of the fact that the plain meaning of the
third and fourth sentences of § 18%(a), when read together, pro-
duces in theory a somewhat paradoxical result. Under the
fourth sentence the NRC may issue a license amendment with-
out providing 30 days' notice and publication in the Federal
Register of its intent to do so, while under the third sentence
the NRC need not provide a hearing when one has not been
requested. As the NRC and the licensee note, it is difficult to
imagine how a hearing can be requested when the NRC issues a
license amendment without notice. This “paradoxical result” did

PRI TS T TN e o ——— .. gy . S———— P NSt e W S0k P Sl



Ll ottt dh i

—— ..‘.4.

.
PRS-

16

“t0 lessen the mandatory hearing requirement only when
there was no request for a hearing.” Brooks v. Atomic
Energy Comm’n, 476 F.2d at 927.

A review of the legislative history of the 1962 amend-
ments to section 189(a)—by which the last two sentences
of the section were added—also firmly persuades us that
the Brooks court properly construed the last sentence of
section 189(a). That history demonstrates that the 1962
amendments to section 189(a) had their origin in congres-
sional concern over a hearing requirement in uncontested

" cases—that is, when a hearing had not been requested.

Representative of that concern was the statement by

not occur, however, in the instant case. Although petitioners did
not formally request a hearing prior to issuance of the OTML,
their prior expressions of interest constituted in effect a re-
quest for a hearing. See note 25 infra. It is also unclear whether
the “paradoxical result” will ever in fact occur. As the NRC
conceded at oral argument, there may be some type of notice
requirement—although perhaps not 30 days’ notice and publica-
tion in the Federal Register —implicit in the opportunity to seek
judicial review of determinations of “no significant hazards
consideration.” Moreover, our decision today does not reach the
question whether some notice of the NRC’s intention to amend a
license is required under the due process clause of the Four-
teenth Amendment or the Administrative ®rocedure Act not-
withstanding a finding of “no significant hazards consideration.”

" Indeed, counse! for Metropolitan Edison testified in 1961
before the Joint Committee on Atomic Energy and argued for
retention of a hearing requirement when a hearing has been re-
Quested:

I hope that this committee will seriously consider repeal
of the mandatory hearing requiremen.s of section 189(a),
leaving intact, of course, the provisions for a hearing at the
request of any person whose interest may be affected by
the licensing procee ings.

Radiation Safety and Regulation: Hearings Before the Joint
Comm. on Atomic Energy, 8Tth Cong., 1st Sess. 266 (1961) (tes-
timony of George F. Trowbridge).
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Raoul Berger, serving as an American Bar Association
spokesperson, that

14 out of 15 of [the Atomic Energy Commission’s)
cases have been uncontested. And the central prob-
lem appears to be whether trial-type proceedings
should be employed under sections 7 and 8 of the Ad-

ministrative Procedures [sic) Act in uncontested
cases . . . .

AEC Regulatory Problems: Hearings on H.R. 12336 and
S. 3491 Before the Subcomm. on Legislation of the Joint
Comm. on Atomic Ener . 87th Cong., 2d Sess. 64 (1962)
(statement of Raoul Berger) (emphasis added).22 Accord,
€.g., id. at 32 (statement of Herzel H.E. Plaine, Chairman,
Special Comm. on Atomic Energy Law, ABA). Thus an
interpretation of section 189(a) that would permit the
NRC to issue a contested license amend ..ent without a
hearing would enlarge section 189(a) beyond the scope
originally intended. 23

#1n response the staff counsel to the Joint Committee noted:

Mr. Berger, I think you are absolutely correct that the
difficulty, the background that led to the Joint Committee
study and the bills, was the concern over the handling by
AEC of uncontested cases. . . .

AEC Regulatory Problems: Hearings on H.R. 12336 and S. 3491
Before the Subcomm. on Legislation of the Joint Comm. on

Atomic Energy, 87th Cong., 2d Sess. 70 (1962) (remarks of
David Toll).

% 1n support of its interpretation of § 189(a) the NRC quotes
from a letter written in 1961 by former AEC Commissioner
L.E. Olson to the Joint Committee on Atomic Energy, re-
printed in Sta’f of the Joint Comm. on Atomic Energy, 87th
Cong., 1st Sess., Improving the Regulatory Process, Vol. II, at
§78-87 (Comm. Print 1961). The quoted portions of the letter
suggest, in ambiguous terms, that the Commissioner was of the
view that the AEC should be able to dispense with hearings on
license amendments upon a finding that “no substantial new
safety questions” are presented. See Reply Brief for Re-
spondent Nuclear Regulatory Commission at 9. Even if Com-
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The 1962 Report of the Joint Committee on Atomic
Energy also suggests that Congress perceived the changes
to section 189(a) as permitting the NRC to dispense only
with notice and publication—not a hearing—upon a find-
ing of “no significant hazards consideration”’
In the absence of a request for a hearing, issuance of
an amendment to a construction permit, or issuance of
&n operating license, or an amendment to an operat-
ing license, would be possible without formal pro-
ceedings, but on the public record

Finally, it is expected that the authority given

AEC to dispense with notice and publication would
be exercised with great care and only in those in-
stances where the application presented no significant
hazards consideration

H.R. P.ep No. ng

No. 1677, 87th Cong., 2d Sess. 8 (1962 (emphasis added

And in a committee hearing one vear prior, the Joint

Committee on Atomic Energy had noted
E.

1966, 87th Cong., 2d Sess. 8 | 1962); S. Rep

When no substantial safety question is involved in

the amendment . . . the public interest would be
protected by ... publication of an apt notice in the
Federal Register ® gnd the giving of an opportunity
to any interested party to intervene,

missioner Olson intended his co apply to contested

!

matters, it is clear from the rest of the legisiative history that
Congress did not share the Commissioner's view

4]t is not entirely clear what the Committee meant by the
phrase “publication of an 4pt notice in the Federal Register.”
Presumably it only refers to publication of the amendment after
the Commission has issued it This is not inconsistent with the
fourth sentence of § 18%(a), adopted in 1962, which dispenses
with 30 days’ notice and publication in the Federal Register of
the Commission’s intent to issue a license amendment without
a hearing

This ambiguity in the quoted language is not unique in the
context of § 185(a). The text and legislative history of the sec




L ————— o W i . O i, e v

19

Staff of the Joint Comm. on Atomic Energy, 87th Cong.,
Ist Sess., Improving the Regulatory Process, Vol. II, at
49-50 (Comm. Print 1961) (emphasis added). The language
of the reports, consonant with the plain meaning of section
189(a), thus indicates that the section only permits the
NRC to issue a license amendment without a hearing when
there has been no hearing request.2¢

Statements by Representative Holifield, Chairman of
the Joint Committee on Atomic Energy, and Senator
Pastore, Vice-Chairman, on the floors of their respective
houses further reinforce the language in the reports. Both
individuals explicitly stated that the “amendment [to sec-
tion 189(a)] in no way limits the right of an interested
party to intervene and request a hearing at sc ~e later
stage, nor does it affect the right of the Commission to
hold a hearing on its own motion.” 108 Cong. Rec. 16,548
(1962) (remarks of Rep. Holifield); see id. at 15,746 (re-
marks of Sen. Pastore). The interpretation that the NRC

tion are replete with ambiguities and inconsistencies. Cf. note
20 supra. But there is no ambiguity in the legislative history or
the text of § 189(a) with respect to the question before this
court—whether a finding of “no significant hazards considera-
tion” permits the NRC to dispense with a hearing.

* Whether petitioners did in fact request a hearing was not
argued by the parties. While respondent United States suggests
in a footnote that “[ijt is not wholly clear that petitioners did
make such a request,” Memorandum of Respondent United
States at 6 n.2, we are convinced that the petitioners requested
a hearing. In Brooks v. Atomic Energy Comm’'n, 476 F.24 924,
926 (D.C. Cir. 1973) (per curiam), this court held that expres-
sions of interest may be sufficient to constitute a request for a
hearing. In the instant case petitioners’ continued interest in—
and opposition to—the actions of the NRC at T™MI-2 clearly
constituted a request for a hearing. Indeed, the petitioners were
among the many that submitted comments in April-May 1980 to
the NRC regarding the Commission’s Environmental Assess-
ment for Decontamination of the Three Mile Island Unit 2 Reac-
tor Building Atmosphere. See text at notes 5-6 supra.
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and the public utilities press upon us,** however, would
“limit( ] the right of an interested party to intervene and
request a hearing.”

In sum, we are confident that Brooks was properly de-
cided and that it dictates the construction that must be
attached to the last sentence of section 189(a). Because the
NRC'’s finding of “no significant hazards consideration” did
not entitle the Commission to dispense with a requested
hearing prior to issuance of the OTML, we hold that its

™ As part of their argument the NRC and the public utilities
contend that the NRC, and the Atomic Energy Commission
prior to the creation of the NRC, consistently interpreted the
section as permitting license amendments to be issued without a
hearing upon a finding of “no significant hazards consideration.”
See 10 C.F.R. § 2.105(a)(3) (1980); id. § 50.58(b); id. § 50.55(¢c)
(1963); 45 Fed. Reg. 42,908 (1980); 45 Fed. Reg. 20,491-92
(1980); 42 Fed. Reg. 13,928 (1978); 41 Fed. Reg. 10,452-83
(1976); 40 Fed. Reg. 18,231 (1975); 39 Fed. Reg. 10,554 (1974);
89 Fed. Reg. 1,875-76 (1974); 27 Fed. Reg. 12,184 (1962);
Consuriers Power Co., 7T A.E.C. 297 (1974); General Electric
Co., 1 A.E.C. 541 (1960). Even if the history of regulations and
administrative practice by the AEC and the NRC were
unambiguous—which we do not think it is—deference to the
agencies’ interpretations would be inappropriate in this case. As
we have indicated, the statute and legislative history are in our
view unambiguous: a finding of “no significant hazards consid-
eration” does not permit the NRC to dispense with a hearing.
As the Supreme Court has noted, “[A)dministrative practice
does not avail to overcome a statute so plain in its commands as
to leave nothing for construction.” Norwegian Nitrogen Prod-
ucts Co. v. United States, 288 U.S. 294, 315 (1933).

It is also worth noting that because of today’s decision the
NRC will not be able to put into effect a regulation proposed
earlier this year that would explicitly permit the NRC to dis-
pense with hearings on license amendments upon a finding of
“no significant hazards consideration.” See 45 Fed. Reg.
20,491-92 (1980). Such a regulation would be clearly inconsist-
ent with the congressional mandate in § 189(a).
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failure to provide a hearing violated section 189(a) of the
Atomic Energy Act.

IV. THE NRC’s MEMORANDUM AND ORDER

The second order issued by the NRC on June 12, 1980,
entitled “Memorandum and Order” (Venting Order), au-
thorized Metropolitan Edison to vent the atmosphere of
the reactor containment building. Respondents argue that

amendment. We reject respondents’ description of the
order and find that section 189(a) was indeed applicable
and, as a consequence, that petitioners were entitled to g
hearing on the Venting Order.

Section 189(a), quoted in pertinent part in note 2 supra,
requires that a hearing be given upon request “(ijn any
proceeding under this chapter, for the granting, suspend-
ing, revoking, or amending of any license or construction
permit.” 42 U.S.C. § 2239(a) (1876). Respondents maintain
that because the Venting Order merely lifted a prior sus-
pension of the licensee's authority to vent, and did not au-
thorize release of a greater amount of radioactive gas than
Was permitted by the original technical specifications of
the operating license, it was not a license amendmen:.
However, on the facts here, this characterization of the

The NRC’s July 20, 1979 “Order for Modification of
License” suspended Metropolitan Edison's authority to
operate TMI-2 and directed the licensee to “maintain the
facility in a shutdown condition in accordance with the ap-
proved operating and contingency procedures.” 44 F ed,
Reg. 45,271 (1979). In a second order, dated F ebruary 11,
1889, the NRC recognized that TMI-2's operating license
did not permit venting as part of a cleanup operation be-
cause the license specifications pertained only to normal
operation of the facility:
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(IIn the present post-accident status of the facility,
the license itself does not include explicit provisions
or Technical \pvc::ua ions for assuring the continued
maintenance of the plant in a safe, s:abx condition or
for coping with foreseeable off-normal conditions.
Moreover, certain portions of the facility's operating
license relate to or govern power operation of the
facility, the authority for which was suspended by the
Order of July 20, 1979. These provisions are nou
simply inapplicable to the facility in its present
post-accident conditior

45 Fed. Reg. 11,282 (1980) (emphasis added). The NRC

concluded that “the facility’s operating license sh.r_;‘;‘. e

modified so as to: . .. [plrohibit venting or pu

until . . . approved by the NRC.” Id. (emphasis add«

£ B

iy
ro

T'r.ere is no indication t} is order was intended
erceived as a mere susp .sion of the licensee's existin

;..A‘,r::_. to \t.'". \ February 1980, it appeared that
adequate venting o l"e reactor b ilding might not be pos-
sible under the ex:st;r.p: license authority. Consequentl;

' modify—and thus ame::f«-thr TMI-2

license in order to regulate the plant in an “off-normal”
condition and to facilitate whatever venting scheme might
be determined to be necessary. By its very terms, the
February 11, 1980 order was a license amendment in-
tended to reflect TMI-2's post-accident condition. Given
that the original operating license was inapplicable, the
NRC could not simply rely on its terms as authority for
the venting. Authority for venting—in this case the June
12 Venting Order—therefore had to come in the form of a
license amendment

The specific la"guago of the June 12 Venting Order fur
ther corroborates our interpretation of that order as a
license amendment. In the Venting Order, the NRC noted
that TMI-2 was being operated according to the provisions
of the February 11, 1980 order, see Venting Order at 10,
re‘;mnth' in App. 134, and the Venting Order did nothing

T

> change that. TMI-2's operating license was not simply
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“unsuspend-d” by the Venting Order. Instead, in the
words of the NRC, “[i]n the present order we give the
approval contemplated by (the February 11] restriction in-
sofar as necessary for the licensee to conduct a purging of
the TMI-2 containment.” /d. at 11, reprinted in App. 135.
Nowhere does the Venting Order suppo:* respondents’
characterization of it as a reinstatement of some pre-
existing authority. Rather, the Venting Orger appears as
an amendment to the February 11 amendment to TMI-2's
operating license. Because the June 12 Venting Order

‘modified the February 11 order, and granted the licensee

authority to do something that it otherwise could not have
done under the existing license authority, the Venting
Order was a license amendment within the scope of section
189(a).

Our reading of the Venting Order is also supported by
Congress’ intent in enacting section 189(a). By requiring a
hearing upon request whenever a license is “grant(ed],
suspend(ed], revok[ed], or amend[ed),” Congress appar-
ently contemplated that interested parties would be able
to intervene before any significant change in the operation
of a nuclear facility. Whatever the Venting Order is called,
it certainly was such a change.

As we held in Section III of this opinion, the NRC is
requirecd under section 189(a) to hold a hearing on a license
amendment whenever interested parties request one.?”
Petitioners did so in this case, see note 25 supra, and the
NRC therefore acted unlawfully in refusing to hold a
hearing on the Venting Order.2*

¥ We note that the NRC and the public utilities briefly argued
that a full adjudicatory hearing was not required here. See Brief
for Respondent Nuclear Regulatory Commission at 32-34; Brief
for Intervenor-Respondents at 44-45. Because this question was
not fully briefed and argued by the parties, we express no opin-
ion on the precise nature of the hearing required by § 189(a),

¥ Respondent United States argued that petitioners re-
quested a hearing, as provided for in the OTML, and then failed

W ——— L — . ——— - —_—— - ettt T T m—————
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V. CoNcLusION

Because the NRC's actions in this case are “capable of
repetition yet, evading review,” the issues presented by
petitioners are not moot. We hold that under section
189%(a) the NRC is required to hold a hearing on license
amendments whenever interested parties request one. Fi-
nally, we hold that the June 12 Venting Order, which au-
thorized the NRC to release radioactive gas from the dis-
abled nuclear reactor, was a license amendment subject to
the hearing requirements of section 189(a). Because the
petitioners requested a hearing on the two June 12 license
amendments, they were entitled to a hearing under sec-
tion 189(a). The NRC's refusal to hold a hearing violated
the petitioners’ statutory rights.

to exhaust their administrative remedies by withdrawing their
motion. The intended scope of that hearing and the facts sur-
rounding the withdrawal are somewhat muddled by the record.
What is clear, however, is that the offer of a hearing was made
only in the OTML and not in the Venting Order. Presumably,
then, petitioners would have been able to challenge only the
Llicense amendment substituting off-site dosage limits for release
limits and not the actual decision to vent. Moreover, any hear-
ing was to revolve around the issues whether the license
amendment was in the public interest and whether it should be
sustained. See App. 123, It appears from this description that
petitioners would not have been permitted to raise their argu-
ments regarding the NRC's interpretation of § 18%(a), which
formed the basis of this suit. Finally, the Commission specif-
ieally provided that a request for a hearing would not stay the
effectiveness of the order. See id. But § 189(a) required a hear.
ing upon request on the Venting Order before it went into ef-
fect; a hearing after the venting had been completed would not
have satisfied the statute’s requirement. For all these reasons,
the remedy that petitioners allegedly failed to exhaust was an
inadequate one and therefore need not have been pursued. See
McNeese v. Board of Educ., 373 U.S. 668, 674-76 (1963); Union
Pac. R.R. Co. v. Board of County Comm'rs, 247 U.S.
282 (1918).
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On Februarv 11, 1980, the NRC issued another order,
15 Fed. Reg. 11,282 (1980), which stated that
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jurisdiction to “a present, live controversy of the kind that
must exist if we are to avoid advisory opinions on abstract
propositions of law.” Ha Beals, 296 U.S. 45, 48 (1969
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cases in-

nootness Under this view of the issues in this case, the conditions
‘the con- for avoiding dismissal on grounds of mootness, set forth in
» context Weinstein, are met. The Commission has candidly con-
t is typi- ceded that

Federal at some point in the TMI-2 cleanup, perhaps on more
than one occasion, the Commission will amend the

in is re-
lated in utility’s license in respects so minor that the Commis-
WM ETCE sicn will think itself justified in making the amend-
e Court ment immediately effective hased upon a no signifi-
thev in- cant hazards consideration finding. Certainly, that
et evad- kind of finding has been utilized in the past.

Brief for Respondent Nuclear Regulatory Commission at
show(s] 23.15 The Commission plainly intends to adhere to its pol-
amental icy of denying a hearing on a license amendment, under
ntinues certain circumstances, even though interested parties spe-
ing Co. cifically request a hearing. The chances of recurr:nce are
his case more than speculative; because the NRC policy will be
isputes, carried out during the TMI-2 cleanup, there is a “reason-
| review able expectation that the same complaining part{ies]” will
idiciary
iportant

15This admission entirely undercuts Metropolitan Edison’s

126-27.
argument that there is no evidence that the actions complained

ception,
wzed ac- of will be repeated. In each of the cases cited in Metropolitan
.d prior Edison's brief, the challenged governmental activity had ceased
W that with no indication that it would be continued at a later time
i Gom- See, e.g., Mur"phy ’ ‘Bnmm. 270 F.2d 419 (2d Cir. 1959), cert
: action «im.w.d. {162 U.S. 929 (1960): In the present case, by contrast,
1973) the NRC has clearly stated its intention to continue with its al-
it legedly unlawful conduct—making certain license amendments
her the effective immediately without holding a requested hearing or
isphere giving notice. We think it obvious that the NRC will also con-
1t stake tinue to rely on the second method employed in this case for
ing im- avoiding the notice and hearing requirements of § 18%(a)—
Iding a describing an order as something other than a license amend-
enever ment. Se¢ note 6 supra. The Commission’s continued belief in
signifi- it authority to follow this policy makes petitioners’ challenge to
the policy “capable of repetition.” See Nader v. Volpe, 475 F.2d

916 (D.C. Cir. 1973)
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Raoul Berger, SErving as an American Bar Association
spokesperson, that
14 out of 15 of [the Atomie Energy Commission's)
cases have been uncontested. And the central prob-
lem appears to be whether trial-type proceedings
should be employed under sections 7 and 8 of the Ad
inistrative Procedures [sic] Act in neontested
CAases
AEC Regulatory Problems Hearings on H.R. 12336 and
S. 3491 Before the Subcomn on Legislation of the Joint
Comm. on Atomic Energy, 87th Cong., 2d Sess. 64 (1962
(statement of Raoul Berger (emphasis added).22 Accord
€.9.. 1d. at 32 (statement of Herzel H E. Plaine, Chairman.
Special Comm. on Atomic Energy Law, ABA). Thus ar
interpretation of section 18%a) that would perrmit the

Y

i

—
'

NRC to issue a con fested license amendment without a
hearing would enlarge section 189(a) beyond the scope

originally intended. 23

*2In response the staff counsel to the Joint Committee n

Mr. Berger, I think you are absolutely correct that the
difficulty, the background that led to the Joint Committes
study and the bills, was the concern over the handling by
AEC of uncontested cases

AEC Regulatory Problems Hearings on H.R. 12336 and S. 3491
Before the Subcomm. on Legislation of the Joint Comm. on
Atomic Energy, 8Tth Cong., 2d Sess. 70 (1962) (remarks of
David Toll)

23 In support of its interpretation of § 189(a) the NRC quotes
from a letter written in 196] by former AEC Commissioner
L.K. Olson to the Joint Committee on Atomic Energy, re
printed in Staff of the Joint Comm. on Atomic Energy, 8T7th
Cong., 1st Sess., Improving th: Regulatory Process, Vol. II. at
578-87 (Comm. Print 1961). The quoted portions of the letter
suggest, in ambiguous terms, that the Commissioner was of the
View that the AEC should be able to dispense with hearings on
license amendments upon a finding that “no substantial new
safety questions” are presented. See Reply Brief for Re-
spondent Nuclear Regulatory Commission at 9 Even if Com-
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Staff of the Joint Comm. on Atomic Energy, 87th Cong.,
1st Sess., Improving the Regulatory Process, Vol. 1I, at
49-50 (Comm. Print 1961) (emphasis added). The language
of the reports, consonant with the plain meaning of section
189(a), thus indicates that the section only permits the
NRC to issue a license amendment without a hearing when
there has been no hearing request.?®

Statements by Representative Holifield, Chairman of
the Joint Committee on Atomic Energy, and Senator
Pastore, Vice-Chairman, on the floors of their respective
houses further reinforce the language in the reports. Both
individuals explicitly stated that the “amendment [to sec-
tion 18%(a)] in no way limits the right of an interested
party to intervene and request a hearing at some later
stage, nor does it affect the right of the Commission to
hold a hearing on its own motion.” 108 Cong. Rec. 16,548
(1962) (remarks of Rep. Holifield); see id. at 15,746 (re-
marks of Sen. Pastore). The interpretation that the NRC

tion are replete with ambiguities and inconsistencies. (/. note
20 supra. But there is no ambiguity in the legislative history or
the text of § 189%(a) with respect to the question before this
court—whether a finding of “no significant hazards considera-
tion” permits the NRC to dispense with a hearing

5 Whether petitioners did in fact request a hearing was not
argued by the parties. While respondent United States suggests
in a footnote that “[ijt is not wholly clear that petitioners did
r.ake such a request,” Memorandum of Respondent United
States at 6 n.2, we are convinced that the petitioners requested
a hearing. In Brooks v. Atomic Energy Comm'n, 476 F.2d 924,
926 (D.C. Cir. 1973) (per curmam), this court held that expres-
siuns of interest may be sufficient to constitute a request for a
hearing. In the instant case petitioners' continued interest in—
and opposition to—the actions of the NRC at TMI-2 clearly
constituted a request for a hearing. Indeed, the petitioners were
among the many that submitted comments in April-May 1980 to
the NRC regarding the Commission's Environmental Assess-
ment for Decontamination of the Three Mile Island Unit 2 Reac-
tor Building Atmosphere. See text at notes 5-6 supra
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“unsuspended” by the Venting Order. Instead, in the
words of the NRC, “[1n the present order we give the
approval contemplated by [the February 11] restriction in
sofar as necessary for the licensee to conduct a purging of
the TMI-2 containmert.” Id. at 11, reprinted i) App. 135
Nowhere does the Venting Order support respondents’
characterization of it as a reinstatement of some pre-
existing authority. Rather, the Venting Order appears as
an amendment to the February 11 amendment to T.'1-2's
operating license. Because the June 12 Venting Order
modified the February 11 order, and granted the licensee

that it otherwise could not have
done under the existing license authority, the Venti

authority to do something

ng
Order was a license amendment w ithin the scope ol sectior

159(a)

Our reading of the Venting Order is also supported by
Congress’ intent in enacting section 189(a) By requiring a
hearing upon request whenever a license is “grant|ed
suspend|ed], revokled), or amendied].” Cor gress appar
t'!‘:'.l_‘. \‘i»!lh‘!?‘.;':itfr'ni that interested parties would be able
to intervene before an) significant « hange In the operation
of a nuclear facility. Whatever the Venting Order is called.
1t «'t'!’(;n.".l_‘- was such a change

As we held in Section III of this opinion, the NRC is
required under section 1%9(a) to hold a hearing on a license
amendment whenever interested parties request one, 27
Petitioners did so in this case, see note 25 supra. and the
NRC therefore acted unlawfully in refusing to hold

i 4a
hearing on the Venting Order.2#®

¥ We note that the NRC and the public utilities briefly argued
that a full ‘ddj‘ni:l‘a'\ur} ?wi{?l(‘.ﬂ wWas not Y‘t'qu:rmf here. See Brief
for Respondent Nuclear Regulatory Commission at 32-34: Brief
for Intervenor-Respondents at 44-45. Because this question was
not fully briefed and argued by the parties, we express no opin
lon on the precise nature of the hearing required by § 18%(a

*® Respondent United States argued that petitioners re
quested a hearing, as provided for in the OTML, and then failed
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V. CoNcLUSION

Because the NRC’s actions in this case are “capable of
repetition yet, evading review,” the issues presented by
petitioners are not moot. We hold that under section
189(a) the NRC is required to hold a hearing on license
amendments whenever interested parties request one. Fi-
nally, we hold that the June 12 Venting Order, which au-
thorized the NRC to release radioactive gas from the dis-
abled nuclear reactor, was a license amendment subject to
the hearing requirements of section 189(a). Because the
petitioners requested a hearing on the two June 12 license
amendments, they were entitled to a hearing under sec-
tion 18%(a). The NR(C’s refusal to hold a hearing violated

the petitioners’ statutory rights.

to exhaust their administrative remedies by withdrawing their
motion. The intended scope of that hearing and the facts sur-
rounding the withdrawal are somewhat muddled by the record
What is clear, however, is that the offer of a hearing was made
only in the OTML and not in the Venting Order. Presumably,
then, petitioners would have been able to challenge only the
license amendment substituting off-site dosage limits for release
limits and not the actual decision to vent. Moreover, any hear-
ing was to revolve around the issues whether the license
amendment was in the public interest and whether it should be
sustained. See App. 123. It appears from this description that
petitioners would not have been permitted to raise their argu-
ments regarding the NRC's interpretation of § 189(a). which
formed the basis of this suit. Finally, the Commission specif-
ically provided that a request for a hearing would not stay the
effectiveness of the order. Ser 1d. But § 18%(a) required a hear-
ing upon request on the Venting Order before it went into ef-
fect; a hearing after the venting had been completed would not
have satisfied the statute's requirement. For all these reasons.
the remedy that petitioners allegedly failed to exhaust was an
inadequate one and therefore need not have been pursued. Seq
McNeese v. Board of Educ , 373 U.S. 665, 674-76 (1963): 'nion
Pac. R.R. Co. v. Board of County Comm'rs, 247 U.S8
282 (1918).



