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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APFEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Charman
Christine N. Kohl
Howard A. Wilber

In the Matter of Docket Nos. 50-275-OLA
50-323-OLA
PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) December 21, 1987

The Appeal Board affirms a licensing board decision authorizing the issuance
of operating 'icense amendments permitting the expansion of the spent fuel poo!
capacity of each of the facility's two units,

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
BASIS)

To Se admiued in a licensing proceeding, a contention must have its bas.s
set forth with reasorable specificity. 10 C.F.R. §2.714(b). The pusposes of this
rule are to assure the proper invocation of the hearing process and to provi e
adequate notice to other parties as 10 exactly what they will be called upon to
liugate. See Philadelphia Eleciric Co. (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-216, 8 AEC 13, 20-21, modified on other grounds, C .1
74-32, 8 AEC 217 (1974),
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APPEAL BOARD: SCOPE OF REVIEW

Like courts, appeal boards usually do not consider arguments that are raised
for the first time during appellate review. Tennes ee Valley Authority (Hartsville
Nuclear Plant, Units 1A, 2A, 1B, and 2B), ALAB-463, 7 NRC 341, 348,
reconsideration denied, ALAB-<467, 7 NRC 459 (1978).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

Under the Commission's requirements, an intervenor is not expected (o
prove, at the contention admission stage, that a proffered contention is true;
the intervenor must, however, allege at least some credible foundation for the
contention. Cf. Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit No. 1) CLI-80-16, 11 NRC 674, 675 (1980).

NEPA:  ENVIRONMENTAL IMPACT STATEMENT

Under section 102(2)(C) of the Nauonal Environmental Policy Act of 1969
(NEPA), an environmental impact statement (EIS) is required for major Federal
actions that significantly affect the quality of the human 2nvironment. 42
U.S.C. §433202XC).

NEPA: CONSIDERATION OF ALTERNATIVES (SECTION 102(2)(E))

Under section 102(2)(E) of NEPA, agencies are obliged to study alternatives
o proposals that involve “unresolved conflicts concerning alternative uses of
available resources.” 42 U.S.C. §4332(2XE).

APPEAL BOARD: SCOPE OF REVIEW

An appeal board will not consider a party's claims of error that are not
developed in the party's brief on appeal. Georgia Power Co. (Vogtle Electric
Generaung Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 13132 (1987).

REGULATIONS: INTERPRETATION

General design criteria (GDC) are broadly stated engineering and safety
goals that “consutute the minimum requirements for the principal design critena
of water-cooled nuclear power plants.” “Regulations™ set forth more detailed
requirements, while less formal staff documents (such as “Ragulatory Guides”
and “Standard Review Plan” provisions) provide guidance for compliance with
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the GDC. Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC 400,
406 (1978).

NEPA: CONSIDERATION OF SEVERE ACCIDENTS

Accidents that contemplate “sequences of postulated successive failure more
severe than those postulated for the design basis of protective systems and
engineered safety features” are variously termed “beyond design-basis,” “Class
9.” or “severe” accidents. Offshore Power Systems (Floating Nuclear Power
Plants), CL1-79-9, 10 NRC 257, 258 (1979); Interim Policy on “Nuclear Power
Plant Accident Considerations Under the National Environmental Policy Act
of 1969," 45 Fed. Reg. 40,101, 4C,104 (1980) ["NEPA Policy Statement”).
See generaily “Policy Statement on Severe Reactor Accidents Regarding Future
Designs and Existing Plants,” SO Fad. Reg. 32,138 (1985). The Commission
considers such accidents “10 be so low in probability as not to require specific
additional provisions in the design of a reactor facility." Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), CLI-87-12, 26 NRC 383, 393
n.17 (1987).

NEPA:  ENVIRONMENTAL INMPACT STATEMENT

Under the “rule of reason,” NEPA does not require the consideration of Class
Nine accidents in future EISs, nor does it require that final EISs be supplemented
to take account of the Class Nine risk. San Luis Obispo Mothers for Peace
v. NRC. 751 F.2d 1287, 1301 (D.C. Cir. 1984), aff'd en banc, 789 F.2d 26,
cert. denied, . U.S. —, 107 S. Ct 330 (1586).

NEPA: CONSIDERATION OF SEVERE ACCIDENTS

NEPA does not require agency consideration of highly improbable — i.e.,
remote and speculative — events. Thus, an EIS need not be prepared to consider
such events. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-869, 26 NRC 13, 30 (1987), reconsideration denied,
ALAB-876, 26 NRC 277 (1987).

NUCLEAR REGULATORY COMMISSION:  RESPONSIBILITY
UNDER NEPA

As an independen’ regulatory agency, the Commission does not consider
substantive Council on Environmental Quality regulations as legally binding
on it. 49 Fed. Reg. 9352, 9256 (1984). See Baltimore Gas and Eleciric
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Co. v. Natural Resources Defense Council, Inc., 462 U S. 87, 99 n.12 (1983);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-
819, 22 NRC 681, 700 n.21 (1985), aff'd in part ana review otherwise declined,
CLI-86-5, 23 NRC 125 (1986), petitions for review pending sub nom. Limerick
Ecology Action, Inc. v. NRC, No. 85-3431, et al. (3d Cir.).

NEPA:  POLICY STATEMENT ON SEVERE ACCIDENTS

In its NEPA Policy Statement, the Commission describes those circumstances
in which the NRC staff, as a matter of discretion, is 0 consider the environmental
impacts of a beyond design-basis accident. That policy statement, however, does
not apply to license amendment proceedings for the expansion of the capacity
of spent fuel pools by reracking. Vermont Yankee, ALAB-869, 26 NRC at 31.

NEPA:  ENVIRONMENTAL ASSESSMENT

An environmental assessment is a concise statement usually prepared 1o
aid the Commission’s compliance with NEPA when no environmental impact

statement is necessary. 10 CFR. §51.14(a). See also ALAB-877, 26 NRC 287,
290-91 (1987),

APPEAL BOARD: SCOPE OF REVIEW

Where a party's brief on appeal provides no references o the hearing trar.-
script end underlying record and no specifics 1o support its generalized com-

plaints, its appeal is subject o summary rejection. See 10 CFR. §2.762(d)(1):
Vogtle, 26 NRC at 131.32.

APPEAL BOARD: SUA SPONTE REVIEW

It is appeal boerd practice (0 review on its own initiative licensing board
decisions, or portions thereof, that have not been appealed, as well as the
underlying record. See Georgia Power Co. (Vogtle Electric Generating Plant,
Units 1 and 2), ALAB-859, 25 NRC 23, 27 (1987).

TECHNICAL ISSUES DISCUSSED

High-Density Spent Fuel Racks

Spent Fuel Pool Loss of Coolant Accidents
Zircaloy Cladding Fire

Beyond Design-Basis Acc:dents




Considera.. ~ <. Alternative Onsite Spent Fuel Pool Storage Facilities
Design Base
Spent Fuel Pool Design Criteria.

APPEARANCES

Dian M. Grueneich and Marcia Preston, San Francisco, Califormia. for the
intervenor Sierra Club.

Howard V. Golub, Richard F. Locke, and Bruce Norton, San Francisco,
California, for the aprlicant Pacific Gas and Electric Company.

B.ajamin H. Vogler for the Nuclear Regulatory Commission staff.

DECISION

This proceeding involves the applicatuon of Pacific Gas and Electric Company
(PG&E) for amendments 10 its operating licenses for the two-unit Diablo Canyon
facility. The license amendments are w permit the expansion of the capacity
of each unit's spent fuel pool from 270 1o 1324 fuel assemblies by replacing
existing storage racks with high density racks,

Initially, pursuant o 10 CFR. §50.92, the Commission swaff found that
“no significant hazards” were involved in PG&E's request, and it approved the
issuance of the license amendments. See S1 Fed. Reg. 19,430 (1986). The Sierra
Club and the San Luis Obispo Mothers for Peace, which had already requested a
hearing on PG&E's application, asked both the Commission and the U.S. Coun
of Appeals for the Ninth Circuit to stay issuance of the license amendments. The
Commission decided w allow PG&E o continue its installation of the new
storage racks, but declined to permit storage therein of more than 270 fuel
assemblies, pending completon of a heanng before the Licensing Board. CLI-
86-12, 24 NRC | (1986). The court, however, found that, in denying the Sierra
Club and Mothers for Peace a hearing before issuance of the involved license
amendments, the Commission's “no significant hazards™ determination did not
comply with 10 C.F.R, § 5092, The court thus ordered PO&E not to place
any spent fuel assemblics in the Unit 1 pool and not to rerack Unit 2 untl the
completion of the administrative hearing; in the alternative, the court permitted
PG&E o return the racks to their original configuration. San Luis Obispo
Mothers for Peace v. NRC, 799 F.2d 1268, 1271 & a.1 (9th Cir. 1986).
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In connection with that hearing, the Licensing Board admitted four extensive
contentions proffered by intervenor Sierra Club (contentions I(A), I(B), 11(A),
and 1I(B)).! Most of each of those contentions concerned the effects of an
earthquake on various aspects of the proposed reracked pools, a portion of
one, however — contention I(B)(7) -— alleged that PG&E had not considered
two specified alternative types of onsite storage facilities. See LBP-86-21, 23
NRC 849, 860-65, 87 (1986). Just as the three-day hearing on these matters
was 10 begin, the Sierra Club proffered yet another contention, raising concerns
about the consequences of a spent fuei pool loss of coolant accident (LOCA)
and possible resulting spontaneous burning of the zircaloy cladding surrounding
the spent fuel elements in high density storage. The Sierra Club also sought the
preparation of an environmental impact statement (EIS), The Licensing Board
took those new matters under advisement and proceeded with the hearing on
the other already admitted cor.ientions.

The Licensing Board subsequently issued a memorandum and order in which
it concluded that the Sierra Club's late-filed LOCA contention did not meet
the Commission's standards for admussion, and that an EIS was not required.
LBP-87-24, 26 NRC 159 (1987). About a week later, the Board issued its
initial decision on the contentions litigated at the hearing, resolving all issues in
PG&E's favor and authorizing the issuance of the license amendments. LBP-
87-25, 26 NRC 168 (1987),

The Sierra Club now appeals the Licensing Board's decision rejecting its late-
filed contention and the initial decision insofar as it concerns the disposition of
contention I(B)(7). PG&E and the NRC staff oppose the appeal. As explained
below, we find the Sierra Club's arguments unconvincing, and we therefore
affirm the two Licensing Board decisions in question *

I. THE LOCA CONTENTION

The new contention proposed by the Sierra Club at the beginning of the
heaning on its other already admitied contentions states:

mmdm:umﬁewyumlhmqmdbudwohumwmm
Mcbadwumdumtfudywhmldhﬁwmm:I'uumuf;mdloy

‘mw“mmmdmmumu-u\wwuw,uma
mw;mhm;w;uummmhdmu

$The Siems Cub eadier wiked us 10 muy the effectiveness of 0o Licensing Board's decisions. [ ALAB.
m “.\lcm(nl’.\.uMMm.N\ICM“wmmmzoMm
Ol ober 20, 1987, ond e Cammussion subsecueniy denied Be Siems Club's mguest 1o deny e amendments
eifecuveness. Cummissian O.dwr of Oclober 26, 1987 (unpublished). The Nowth Cimunt tlso derued o sy oo
November 13, 1957, and has defered judiaal review pending compieucn of B 1dmuusrILve review provess. See
Swres Clud v. NRC, No. 877481 9 Cu. November 25, 1987
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(sic] cladding of the fuel el ments in the high Lensity configuration with significant releases
of radiauon,

The Sierra Club alleged no violation of any existing sofety standard or reg-
ulation. It based the contenwon, howeves, on the findings of the Brookhaven
National Laboratory i a draft report titled “Beyond Design-Basis Accidents
in Spent Fuel Pools (Genevic lisue 82)" (Janu ry 1987) Mhereinafter “BNL Re-
port”].} Acce: du.g 10 the intervenor, the 3NL * Hon

clearly iden fies wie sicrage of recent., discharged nuclear fuel in high density spent fuel
storage racks a3 posing significant dangers w the public health and safery The proposed
spent fuel storage faciliies at Diablo Canyos would rtore freshly discharge i fuel m high
density racks like those identified in the Brookhavea report as hazarcous Two of the authors
specifically recommend «gainst the storage of spent fuel in the manner proposed for Disblo
Canyon.

Sierra Club Motion to Inclede Issues Raised in Generic Issue 82 as Contentions
(June 29, 1987) (hereinafter “Sierra Club Motion™] at 1-2 (citations omitted). In
light of the BNL Report, the Sicrra Club also requested the Licensing Board
1o order the =% o prepare an EIS on the modification of the Diabio Canyon
spent fuel fac .. /1 at 6-7,

The Licensing Board, however, concluded that there wa_ no “nexus” showu
between the BNL keport and ‘he Diablo Caiyon snent fuel pools and thus
that the contention was inadmissible for lack of & basis. In particular, the
Board .sessed that the contention “assumes a wial loss of coulant in the
Diablo Canyon spent fuel pools without specifying any accident scenano that
would cause that i0ss * LBP-87.24, 26 NRC at 164, it stated that the Sier-a
Club had made no auempt to suggesi relevai similasities between Diablo
Can,on and the surogale pressurized water reactor (PW °) used for the BNL
studv the Giana facility in unstaie Now York. /d. at 165 The Board further
1oun. that the newiy proposed convition was not included in any already
admitted contention. Lastly, the Board determinec. that the coniention was based
on a hypothesized beyond des'¢n-basis” accident, for which an EIf is not
required under the Nativnal Environme.al Policy Act of 1969, 42 U.S.C. §4321
(hereinafier “NEP2."), or authorized as ~ matter of Commission d.screuon under
its Interim Policy on “Nuclear Power 2lnt Accident Considerations Under
the National Environmental Policy /ict of 1969.” 45 Fad. Reg. 40,101 (1980)
(hereinafter “NEPA Policy Statement™). LBP-87-24, 26 NRC at 166-67 (ciuing
Vermont Yanke« Nuclear Power Cerp. (Vermont Yankee Nuclear Pov er Station),
ALAB-869, 26 NRC 13, reconsideraidon denied ALAB-876, 26 NRT 177
(1987)). In view of these determinations, the Board found it urnecessary W

T The saff fismt refer d o s repo t 8 Board Notfication No. $7.05 (March 27, 1947)
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balance the five factors set forth in 10 CFR. § 2.714(a)(1) against which late
contentions are measured. LBP-87-24, 26 NRC at 167,

On appeal, the Sierra Club argues that it has demonstrated a nexus between
the BNL Report and Diablo Canyon and thus its contention has a sufficiently
specific basis warranting admission. It also asserts that the requirements for
admission of a late-filed contention have been met. In addition, it presses its
view that an EIS is required for wis license amendment because of the findings
of the BNL Report. We address these arguments seriaim,

A. The Commission's Rules of Practice require “the bases for each con-
tenuon [to be] set forth with reasonable specificity.” 10 CFR. §2.714(h). The
purposes of this rule are 10 assure the proper invocation of the hearing process
and o provide adequate notice 1o other parties as 1o exaclly what they will be
called upon o litigate. See Philadelphia Eleciric Co. (Peach Bowom Atomic
Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20-21, modified on other
grounds, CLI-74-32, 8 AEC 217 (1974),

The Sierra Club's proffer of its LOCA contention does not satisfy these re-
Quirements. Its pleading before the Licensing Board alleges no lack of compli-
ance with any exisung safety standard. It notes, however, the proposed use of
high density racks for storage of spent fuel at Diablo Canyon and refers gener-
ally to the BNL Report's findings with regard 10 such racks and the possibility
of a zircaloy ciadding fire in the event of a substantial loss of pool cooling. But,
as the _icensing Board pointed out, the Sierra Club's filing does not mention,
let alone discuss, a single mechanism or scenario that might cause such a LOCA
at Diablo Canyon. LBP-87-24, 26 NRC at 165.¢ Indeed, it does not even refer to
the five initiating events hypothesized by BNL for purps .es of the study.! See
Sierra Club Motion passim.* Without such a triggening event, there is no con-
nection between the spent fuel pools at Diablo Canyon and the BNL Report's
ultimate conclusions concerning high density racks — and, thus, no basis for
the contention,”

‘Wammmm‘wnpﬂthudaMMMM.de
fuel cooling contantions fled by hath the Sierrs (lub and anckher iervenor LBP-86.21, 20 NRC a1 856, 857,
162, 863 Mw&a(\tnnmmumhmdnom
’Mu“nwny“hﬂlnmﬁdhf%mmunm
depletion of pool water:
(l)lhﬂmd“cu”mumwbﬂuwm.mum.nw-d!d-h
um-mmo)cmduwmuuwrmnmm
Mulmmx(l)nmdommhmydnmw'mcm.
ud)ntmmh*dm;ddn-ia“»mh’-umnnﬂ
ALAB-ST?, 26 NRC 1 293
*The word “ssnqualie” sppesrs an page § of the Siams Club's mouan, it in & reference 1o enother
cantenuon. Mom of the mouan i, in fact, devoled w0 the 10 CFR §27146)(1) cntera for sdmission of &
‘e (ot otherwise sufficiendy hased) camenon
'l-aun-u'-mnm.smmnmmhm.m.nmm“mw
l«nm,!wuxuadmu"umwlsllmnmwmmcmmrm;unw
Dot erm 0 Gulf Siates Usboer Co (River Bend Suuon, Unis | and 20 ALAB 484 & NRC %60, ™ (1977
(Contined )
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On appeal, the Sierra Club now argues that all of the events identified by
BNL as initiators of a LOCA “are clearly potenual scenarios for [spent fuel
pool) failure at Diablo Canyon.” Sierra Club’s Brief, supra note 7, at 12, It also
suggests that a spent fue' cask drop and seismic event are particularly likely
events. /d. at 8, 9. Like courts, we usually do not consider arguments, such as
these, that are raised for the first time during appellate review. Tennessee " alley
Authoriry (Hantsville Nuclear Plant, Units 1A, 2A, 1B, and 2B), ALAB-463, 7
NRC 341, 348, reconsideration denied. ALAB-467, 7 NRC 459 (1978). But
even if the Sierra L. 'b's arguments were otherwise permissible, they would sull
fail. The Sierra Club n. kes no allegation that the Diablo Can:'on spent fuel pools
are not designed and bui' in accordance with regulatory standards, 1o withstand
the maximum anticipated eathquake ~: that site. Nor is there any basis evident
for the Sierra Club's implicit assumption that spent fuel casks are likely to be
transferred at Diablo Canyon in the manner postulated in the B*IL Report's cask
drop scenano. See BNL Report at 2-16. Under the Commission’s requirements,
the Sierra Club is not expected 10 prove, at the contenuion admission stage, that a
seismic event or cask drop senous enough to cause a major loss of pool coolant
might occur; it must, however, allege at least some credible foundation for such
a scenanio! Cf. Metropolitan Edison Co. (Three Mile [sland Nuclear Station,
Unit No. 1), CL1-80-16, 11 NRC 674, 675 (1980) (where there is no allegation
of lack of compliance with existing safety regulauons, credible reactor LOCA
scenario is prerequisite for admission of contention concerning accident control
measu’es) We therefore agree with the Licensing Board that, because the Sierra
Club has not even suggested a credible accident iniuator, its contention lacks
the requisite basis for admission, See LBP-87-24, 26 NRC at 165°

B.1. Section 102(2%C) of NEPA, 42 US.C. §4332(2)XC), requires an
environmental impact statement for “major Federal actions significantly affecung
the quality of the human environment.” Claiming that the BNL Report provides

We cancwr. however, in the Sierms Club's cnucum of the poruon of e Licensing Board's denwion suggesung
hat he Siems Clud shauld have supphed, widh us comanuon, “campensons of dals” showang gresier sumilaniy
yon and Cunne than e fact that they are bath PWRs. Ser Siams Club's Brel (Ociober 26,
24, 26 NRC ot 165, Had the Sierms Club's and hasis set forh 4 crediole causalive

'Auu-dmn 45556, e Licensing Board did not sddress the facton 0 he weighad for admussion of &
iate consentan 0 10 CFR §27140)1) Thus, Bat maner 4 not squarely befare us for review. Morsover, in
aght of aur sgremment with the Board's canclusion shout e comtenuan 's lack of basia, we need not lake up tha
oM ssue on our own
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evidence of “significant impacts on the human environment,” the Sierra Club
argues that an EIS is required here “concerning the possibility of and impact
of Zircaloy cladding fires” at Diablo Canyon. Sierra Club's Brief at 18, 17,
Intervenor also asserts that the Licensing Board misapplied our ruling in Vermon:
Yankee, ALAB-869, 26 NRC 13. The Sierra Club argues that that decision
simply determined that the specific accident scenano involved there was o
remole and speculative to trigger the EIS requirement, “reconfirm(ing] the
agency's long-standing policy of considering the need to prepare an EIS on a
case-by-case basis.” Sierra Club's Brief at 19. In the Sierra Club's view, it has
linked the BNL Report o Diablo Canyon and thus demonstrated that a zircaloy
cladding fire is not remote and speculative; Vermon: Yankee therefore does not
pertain here, 50 as 10 bar its request for an EIS. The Sierra Club also argues that,
even if the Licensing Board applied Vermom: Yankee correctly, NEPA does not
permit the exclusion from its EIS requirement of all accidents labelled “beyond
design-basis™ on the ground that they are remote and speculative. /bid.

The Commission’s minimum, principal design criteria for spent fuel pools
require, among cther things, the preventon of a “significant reduction in
fuel storage coclant inventory under accident conditions” and the provision of
monitonng systems “to detect condiuons that may result in loss of residual heat
removal capability (i.e., cooling water and ils associated systems) and excessive
radiauor levels ™ 10 C.F.R. Pant 50, Appendix A, General Design Criteria 61
and 63." Accidents that contemplate “sequences of postulated successive failure
more severe than those postuleted for the design hasis of protective systems
and engineereC safety features™ are vanously lermed “beyond design-basis,”
“Class 9." or “severe” accidents. Offshore Power Sysiems (Floating Nuclear
Power Plants), CLI-79-9, 10 NRC 257, 258 (1979); NEPA Policy Statement,
45 Fed. Reg. at 40,104, See generally “Policy Statement on Severe Reactor
Accidents Regarding Future Designs and Existing Plants,” 50 Fed. Reg. 32,138
(1985). The Commission considers such accidents “to be so low in probability
as not to require specific additonal provisions in the design of a reactor facility
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI1-87-
12, 26 NRC 383, 393 n.17 (1987). Thus, because spent fuel pools must be

"*The Sierrs Club also Seefly refem o saction | 0(IXE) of NEPA, 421U § C §43322XE), which obliges agencies
unﬂyn-lmmmhmmww“ﬂmwmdmmw
m'umrmummummmumm“mmm
below 0 M w0 preserve it for appeal See mgra p 457 Moreover, 4 bael on appeal fails 10 develop s pownt
and thas we do not consider il Georgia Power Co (Vogue Elecine Genersting Plant. Uniss | and 2), ALAB-
§72, 26 NRC 127, 13132 (1987 We nate, however, tat the maff's Environmental Assessment for thi Loense
smandment applicauon conmdens sit aliernatves See NRC Saff Exiaba 2 ot 2.8 See alo iafra pp 46 84
“Mh.mmnnm,umwddnﬂhu'mwm
mhumwbmmdnuw“pwnm"mm”ulwm
MM.MMfMMM(MuM-MM‘NWIm
Plan” provimons) provide guidance for camplance with the GDC Peution for Emerpency and Remedial Acuon
C1L1-736, 7 NRC &, 406 (1979

458



desigined to prevent a significant loss of coolant inventory, an accident scenano
that assumes such an event — like the zircaloy cladding fire hypothesized by
the Sierra Club and the BNL Repont — is necessarily a beyond design-basis
accident, considered 0 be of very low probability.'?

In San Luis Obispo Mothers for Peace v. NRC, 751 F2d 1287, 1300-01
(D2, Cir. 1984), aff'd en banc, 789 F.2d 26, cert demied .. US. ., 107
S. 12t 330 (1986), the court addressed the requirements of NEPA vis-a-vis
such events of assertedly high improbability. It held that under the “rule of
reaion,” “NEPA . . . does not require the consideration of Class Nine accidents
in {wure EISs, nor does it require that final EISs be supplemented to take
account of the Class Nine risk.” /d. at 1301. The Commission, of course,
carnot engage in definitional sleight-of-hand so as to avoid NEPA's demands;
the Commission's beliel that certain types of accidents are highly unlikely to
ociur must be reasonably well-founded. See ibid.

The Sierra Club is thus incorract in its view that NEPA does not permit the
ex:lusion of beyond design-basis accidents from the EIS requirement. Further,
its reliance on the BNL Report (o support its challenge to the charactenzation
of a significant loss of pool coolant (followed by a zircaloy cladding fire) as
a 1ughly improbable, beyond design-basis event is unavailing. The District of
Columbia Circuit in San Luis Obispo noted that the existence of ongoing research
inc beyond design-basis accidents — like the BNL Repont (see LBP-87.24, 26
NRC at 163) — does not undercut the reasonableness of the Commission’s view
that such accidents nonetheless remain highly improbable and therefore beyond
NEPA's mandate. 751 F.2d at 1301, Moreover, the BNL Repont itself describes
the iniuating events that would lead o a structural failure of a spent fuel pool
a “extremely unlikely.” BNL Report at 2-2. It also acknowledges the substantial

"Nmmmmu-dum'hpm"uumllmma.munw
[xohic Canyon spent fuel poois were onginally des:gned 10 hold 270 sssemblies each. the propased amendment
15 incTease omge capacity 1o 1324 ssemblies s isell beyond he design bass of e plani Siems Clud's Brel
L4 As PO&E nowes, however, the Siems Club musundersands e engineening concept of “design bases ”
*acific Gas and Blecwric Campany's Baef (November 25, |987) (hereinafier "PORE 's Bref™) a1 20-21 The foous
lm?nl.m}‘ﬂ.ulmthm'ldedWhﬂu
10C §502
tut informeuan wiuch idenufier the specific functions w e pedformad by & suucture, sysiem, or
campanent of & facility, and e specific values or mnges of vilues chosen for convolling peramesers
& reference bounds for design. These values may be (1) restraum: denved from generally acoepied “saie
of the an” practices for achueving funcuanal goals, or (2) requirements derved from analyss Mased on
caloulanan and/or expenments) of e effecs of o+ pamulaie ! scaident for which & swucture, symem, ar
campanent musl meet i funcional goals.
As we have seen, one demign-basis functuon of & spemt fuel pool & 1o provide cooling for the spent fuel sored
herewn and o preveny the loss of & nignficant amount of cooling water See 10 CFR Pan S0 Appondiz A, GDC
61 Although the denign of ine slorage racks and he capacity of the jools at Duablo Canyan will he sliered by the
proposed Loense emendment, the design hass fuactions of the poo' are Aol 1o he changed and tws will reman
» compl with the fund al regulsiory cmiena
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uncertainties in the probability estimates of these events. /d. at S<4, 2-19.°
There is nothing, therefore, 1o suggest that the loss of pool coolant and zircaloy
cladding fire scenano the Sierra Club postuiates is anything but a remote and
speculative, beyond design-basis accident. As we concluded in Vermont Yankee,
ALAB-869, 26 NRC at 30-31, with regard to a somewhat different hypothetical
accident scenano, NEPA does not require the consideration of such an event
and an EIS need not be prepared.

2. The Sierra Club next argues that, according 1o “governing” regulations
of the Council on Environmental Quality (CEQ) and relevant case law, “an event
is not remote and speculative merely because there is a low probability that i
will occur.” In this connection, it cites 40 C.FR. § 1502.22 (1986) and asserts
that this CEQ regulaton requires consideration, presumably in an EIS, of all
significant, reasonably foreseeable adverse impacts, * ‘even if their probability
of occurrence is low." " Sierra Club's Brief a1 20. The Sierra Club also claims
that the District of Columbia Circuit's decision in Saa Luis Obispo, 751 F.2d
at 1303, as well as other decisions, supports its view, Sierra Club's Brief at
20-21 ¢

We disagree with the Sierra Club's reading and application of 40 C.FR.
§1502.22. In the first place, this CEQ regulation is not concerned with whether
or when an EIS should be prepared. Rather, as we noted in Vermon: Yankee,
ALAB-876, 26 NRC at 284 n.5, section 1502.22

udnmdwmounmummwhdlunmhudncdyuudzdwmpmmEIS.
but relevant information 1s “incomplete or unavailable” due 10 exorbitant costs or inadequaie
state-of the -ant methodologies. The regulation is concerned with full disciosure, requining an
agency 1o “make clear that such informauon is lacking "

See 51 Fed. Reg. 15618, 15,620 (1986). Other CEQ regulations, eg., 40
C.FR. §§1508.18, 1508.27, are r:levant to the determination of whether NEPA
requires an EIS. See 40 C.FR. § 1502.3.

The Sierra Club has also omiued a significant proviso from its excerpt from
section 1502.22. The complete definition of “reasonably foreseeable”

"W’cmuuwwdmlﬂtlw(WuthﬂwmmBouc
Noufication No. £7-13 an August 28, 1987) thows an even greasar minge of uncerainty with regard 1o sewsrmically
nduced sructursl falure of ¢ pool. It aiso substantally lowen the sstimaied probebility of pool falure due 1o
4 cask drop w0 hetwesn (wo in 100 mullion and 1wo in one tnlbon, o0 M 0 lake of rec ded
improvemans o fuel cast handlng procedures NUREG/ACR 4912, “Severe Accidenu n Spert Fuel Pools o
Suppon of Genenc Safety lssue 827 (uly 1987 e 2, 2728 08

" Newher POAE nor the NRC saff addremsed e Siem Club's “CEQ” argument. Although we find no ment
o e argument, i ruises & nonfrivoious ssue concerrang what deference thauld be accorded anouher fedens)
agency’s reguisuans. [n the circumsiances, we find the saff'y falure 1o Snel the maner parculady roubing
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includes impacts which have catastrophic consequences, even (f their probabidity of occar-
rence s low, provided that the analysus of the wmpacis s supporied by credible scienific
evidence, ot based on pwre comjeciwre. and 0 wilhin the rude of reason

40 C.F.R §1502.22(b) (emphasis added). This proviso was added (o the regu-
lation in 1986, in conjunction with CEQ's elimination of the requirement for a
“worst case” analysis. In CEQ's view, the worst case analysis was “unproductive
and ineffecuve,” capable of leading 10 “endless hypothesis and speculation.” 51
Fed. Reg. at 15,620. The new proviso is intended Lo impose come common sense
limits on the inquiry into events of very low probability. /d. at 15,621, Section
1502.22 does not therefore automatically require analysis of all catastrophic but
highly improbable events, as the Sierra Club suggests.

In any event, the Commission does not consider substantive CEQ regulations
as legally binding on it because the NRC is an independent regulatory agency. 49
Fed. Reg. 9352, 9356 (1984)." Insiead, the Commission views its NEPA Policy
Statement as its counterpart to CEQ's section 1502.22. /d. at 9356-58. In the
NEPA Policy Statement, the Commission describes those circumstances in which
the NRC staff, as a matter of discretion, is to consider the environmental impacts
of a beyond design-basis accident.’® As we have previously determined, however,
that policy statement does not apply to license amendment proceedings such as
this. Vermom Yankee, ALAB-869, 26 NRC at 31.

In sum, the CEQ regulation on which the Sierra Club bases its claimed
requirement of an EIS is neither applicable to this proceeding, nor, in any case,
binding on the agency.

3. Lastly, the Sierra Club argues that an EIS is needed (o0 correct asserted
shoricomings in the NRC staff's exisung environmental documents, namely
s May 21, 1986, Environmental Assessment (EA) and October 15, 1987,
Supplement 1o the EA."7 It complains that, in light of the BNL Report, these

' As we noned in Phiadelphia Elactric Co (Limenck Generating Stsuan, Uniss | and 2). ALAB-118, 22 NRC
881, 700 n21 (1985), o' d ia part and review olherwae declined CLI-86.5 23 NRC |25 (1986), pensons for
review pending sub nom. Limerick Ecology Action, Inc. v NRC, No 85 M3), & ol (3 Cir ), the Supreme Count
has expressly i open the wsue of the tanding effect of CEQ regulsuons an independent sgencies See Baitimore
Gar and Electne Co. v Nanwral Resowrces Defense Cowncil, Inc, 862U S 87, 99 012 (1903)

Despite the Siem Club's suggestion (Sierrs Club's Bodl & 20), the Dustnct of Columbia Clreuit's decuian in
San Laws Obupo does nat hold that the C ™ reguleton in quesuan s mading on the NRC Rather. the count noted
e Commussion's pasitan and e Suprame Coun's reservauan of judgment on he mater |1 hen only assumed
arpuendo bt secuon | S0222 applied w the agency, before gowig an 10 find s regulauan napplicatie 0 e
perticular cuvumsunces t hand 7S] F2d m 130200 & A" Sow Ow Ecormtems v Clark, 747 F 24 1240
(Wh Cir. 1984), and Sierva Clb v. Sigler. 695 F 24 957 (5 Cir 1983), also cied by the Sierm Club, involved
eteculve (rather than independent regulsiory) agencies, o well as e sarhier “womt case anelyss’ vemian of
section | 50222 Thus, nesther case advances he Siema Club's argument.

" 1n Sam Luws Obuspo, 781 F 24 ot 1301, the Dustnct of Columins Cureuit recognized the NEPA Policy Sutement
’mmdhCm'utumu
‘Mwmunmm“mu‘ymw'tuuqu'lmpw
with NEPA when no environmental impect saiement @ necassary * 10 CF R §51 14a) Ser aise ALAB.IT7,
26 NRC & 29091
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documents give inadequate consideration W alternative means of spent fuel
storage and fail 1o disclose fully w the public all the consequences of the
reracking proposal. The Sierra Club also points 1 dictum in the Ninth Circuit's
decision earlier in this proceeding, San Luis Obispo, 799 F.2d at 1271, where the
court “strongly suggest(ed] that any doubt concerning the need W0 supplement
the NEPA documents be resolved in favor of additional documentation.” Sierra
Club's Brief at 23-24,

The Sierra Club's arguments are not entirely clear. If its point is that the
type of accident studied in the BNL Report must be given consideration in
some environmental document (either an EIS or more extensive EA), we have
already disposed of that argument NEPA requires o consideration of such
accidents. If, on the other hand, its argument is that an EIS is required, or
the EA is deficient, for some reason other than the BNL Report (¢.g., reliance
on a 1979 generic EIS for spent fuel pool expansion proceedings), there is ne
indication that the Sierra Club properly presented such an issue to the Licensing
Board in the first instance, so as 10 preserve its right to appeal the matter.”* In
the circumstances, the Sierra Club is therefore precluded from raising for the
first time on appeal any challenge w the staff's EA that is founded on something
other than the BNL Report. See supra p. 457,

"M-dhmdmnﬂ':uum-&yu 196 5] Fed Reg 19430 The Siem Clud
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II.  CONTENTION LBXT)

The Sierra Club objects w the Licensing Board's iniual decision in this
proceeding (LBP-87-25) only insofar as the disposiuon of contention I(B)(7) is
concerned. This contention states that

the [applicant’s] Repory fail 10 include considerastion of ceram relevant condiions, phencm-
ena and aliernatives necessary for independent venficauon of claums made in the Repors
regarding consistency of the proposed reracking with public heaith and safety, and the envi-
ronment, and with federal law.

In parucular, the Reports fau o consider:
7)  aliemative on-site siorage facilives including:
(i) constructon of new or additonal storage facilities and/or,

(i) scquisition of modular or mabie spent nuclear fuel storage equipment,
including spent nuclear fuel storage casks| |

LBP 87.25, 26 NRC at 184.% The Licensing Board's decision discusses PO&E's
considerauon of the two specified alternative onsite storage facilities. The Board
notes that, although the evaluation was brief, PG&E explained that neither of
the alleged alternatives offered an increase in safety over the high density racks,
and that both proposed alternatives involved certain technical, regulatory, and
other disadvantages. See id. at 185-86. The only evidence presented by the Sierra
Club was its witness's testimony that, in his opinion, PG&E had not considered
the alwrnatives seriously. See Tr. 44345, The Licensing Board concluded that
PG&E's consideration of alternatives was adequate and complied fully with the
NRC's requirements. It therefore denied contention 1(BX7) on the merits. LBP-
87.25, 26 NRC at 174, 198,

The Sierra Club argues that it “presenied expen testimony showing that
the consideration given these alternatives by the applicant was not adequate 10
protect the public health and safety.” Sierra Club's Brief at 25. It contends that
PG&E's asseruon that the two alternatives would not provide added safety is not
supported by fact. It claims further that the record provides no adequate basis for
comparison of the alternatives with the high density reracking proposal. /bid ¥

'ms—w'-m-»zmwuuwwmuummu—w
with the NRC by PORE o support of is License amendment spplication In view of aur decisn on camention
IBXT), we have no nead 10 decide whethar the conienuan shouid have focused on e NRC saf's reber dan
e applcant's, considerstan of allermatives See Vermon Yonkee ALAB 880 26 NRC 0 12
"mmmu—muum-umwywm-mmnwm
recammended by fwo cannibuton o the BNL Repor, was nox conmdersd We have aiready addressed e Sierm
Qub's wgumens in cannecton wiik the BNL Repon. See srpecially rupra pp 456.60 We also note that. hecause
mlﬂﬁ)"tw“mu&mmuuummuwﬂwdwm
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Intervenor's challenge to the Licensing Board's disposition of contention
I(BX7) is wholly without merit. The Sierra Club provides no references 1o the
heanng transcript and underlying record — indeed, no specifics whatsoever 10
support its generalized complaints. See ibid. Because the Sierra Club's brief
thus fails 0 comply with our Rules of Practice (see 10 CFR, §2.762(d)X1))
and leaves us with no meaningful arguments W consider, we reject its appeal
in connection with contention 1(B)(7) summanily. See Vogile. supra note 10, 26
NRC at 131-32. Nonetheless, we have reviewed the record (including the hearing
transcript) and find no cause W overturn the Licensing Board's disposition of
contention [(B)(7). See, e g.. Shiffer, et al,, fol. Tr. 179, ai 28-30; Ferguson,
fol. Tr. 442, at 2-3, 39-41; Cleary, fol. Tr. 604, at 2.9; Tr. 364-89, 193.98,
443482

LBP-87-24, 26 NRC 159, and LBP-87-25, 26 NRC 168, are affirmed
It 1s so ORDERED.

FOR THE APPEAL BOARD

Eleanor E. Hagins

Secretary w the
Appeal Board

nAnunmnmshommnmmmmmmdwlmglun‘umuimmm
Aal have nat heen sppeaiad, as well 4s e underying mcond See Georpia Power Co Vogue Elscine Oeneraing
Plam, Uniw | and 2), ALAB-1S9, 25 NRC 20, 27 (1987) We find no eron aTIRUAg COmeCUYe aclan
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MEMORANDUM AND ORDER

Although tte caption f this case reads General Public Uuliies Nucleer
Corporation and cntirs 7 2 docket number of Three Mile Island Nuclear Station,
Uait 1, a mors appropnate case name is /a the Maiter of Charles Husted.
Mr. Huswx) is a0 empiovee of Ceneral Public Uulities Nuclear (GPUN) who
is befee us on appes! seeking W ‘eturn o his previously held position as
supervisor of i -licensed operator training. He was earlier barred from that post
by a conditon imposed upon GIUN in the proceeding involving the restan of
TMI-Unit | "y anather Roard of the Appeal Panel. Because the condition placed
upon e licensa. directy impacted Mr. Husted even though he neither was a
party 10 the restart proceeding nor had sotice of the condition or a chance Lo
challeny ~ it, the Commission, voon review of that Appeal Board action, offered
Mr Austed ap opportudity o vontest it, In its hearing notice, the Commission
"oafired the hearing W severai specific issues precipitatiz g the imposition of the
(estan condition, |.e., the agency's investigaion ik che 'ting on NRC operator
letnling examinatipre, To those issues, the Jdesignated Administrative Law
Judge added inother concerning Mr. Husizd's ©b parformance at GPUN. After
w@king ev.dern. on all Ui issues, the judge below concluded that the restart
condition hould not be vavawed.

As ‘¢ explain more tully below, a jurisdictional deficiency in the proceeding
leads us W crrufy a Question /o the Commission. We ke this step because
w Snd, unloe the Adun.strauve Law Judge, “rat the record evidence on the
izsue “F Mo huswd's job performaice is pivotal 1o the outcome. Yet that issue,
inse.ed b the mie! judge, is clearly peyond the scope of the hearing ordered by
th Cora mission. in 1ts nouce of hearing — the document delineating the hearing
ofZger’s subject meoer fwi dicjon. The structure and language of that notice is
suvt thar we ¢ not revsonadly read it 1o encompass the issue of Mr. Husted's
iob perfenmance at 7 PUM v ithou! winaing at reality, In this circumstance, we
think the Lest ¢ursy is t¢ comf 10 the Commission the question whether it
wihes © explv 1 roroective’ the risdicton of the proceeding 1o encompass
the issue introduced by “he tnai p-dge The evidence in question is already in
the record so ther: 1s no bar.iif (0 retroactive expansion of the subject matter
Jurisdiction and it vell migut e @t the Commissio) would have broadencd e
tnal judge's charter “atially had b’ questi |1 been anticipated.

1.
A, After the azcidamt at TMI-Univ 2, we Crmmissice ordered that Unit

1 of the facuity sho'nid remvin in 2 cold shutdown condition uatil @ hearing
determined whether it could be onerated without endangening the public health
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and safety.! In the spring of 1981 while the restart proceeding for Unit 1 was
ongoing, Mr. Husted, who was then an instructor of licensed operators at the
plant, and a number of his fellow employees took NRC-administered reactor
operator and senior reactor operator examinations. Allegations of cheating on
those examinations surfaced and the agency conducted an investigation. As
subsequent events would reveal, that investigation marked the beginning of
Mr. Husted's prolonged difficulties with the NRC.

The agency's initial investigation resulted in a series of Board Notifications o
the Licensing Board presiding over the restart proceeding that cheaung on the
examinations had occurred. When it received this informauon, the Licensing
Board had already concluded the evidemdary hearing so it went ahead and
issued its first partial initial decision. At the same time, the Board rewained
jurisdiction and reopened the record on the effect of the cheaung incidents on
the management issues in the case. It then appointed a Special Master to take
evidence with respect to the cheating and instructed him to issue a recommended
decision.?

During the NRC suff investigation of the test irregulanties, Mr. Husted
was interviewed twice by investigators from the former Office of Inspection
and Enforcement. In prehearing discovery before the Special Master, he was
also deposed by one of the intervenors in the proceeding. Although the staff
investigation uncovered a number of individuals involved in cheaung on the
operator examinations, neither the staff investigation repons nor the pretrial
discovery implicated Mr, Husted in such activity, Before the Special Master,
however, an NRC investigator testified that another operator had alleged that
Mr. Husted solicited an answer (0 a question on the senior reactor operator
examination. Thereafter, Mr. Husted was called as a witwess and he was
questioned extensively in the hearing’

In his report 0 the Licensing Board, the Special Master concluded that
during the NRC examination Mr. Husted had solicited an answer from the other
individual in the unproctored testing room and that he refused W cooperate
with the subsequent NRC investigation. In reaching this conclusion, the Special
Master also found that Mr. Husted lacked credibility as a witness, had a flippant
demeanor, and displayed an unacceptable at 'ude toward the hearing on the
cheating incidents. Because he could find no reliable standard for judging the
seriousness of Mr. Husted's poor attitude and lack of cooperation with NRC
investigators, the Special Master recommended that Mr. Husted not be removed

L CL179:8, 10 NRC 141 (1979)
% 2e¢ LBP-82:56, 1 NRC 281, 20788 (1982
JLBP-£2.MB, 19 NRC 918, 957-58, %60-61 (1942)

467




b et T > 3
‘34 “.;f!"s',‘..'_‘-f-‘?5‘!\,\{:'4.{;“;:-“.(:.; Ty --‘_.’é'»‘f_: 4§ 00 e TR ,‘.,'" NN : :
bl VD TR ¥ DR e ~ ) !
w2 - “« - v N
W g "
.'" _i\ e e . -
ot : t . %
M s N N from licensed duties but instead suggested 10 the Licensing Board that some
R o S L W T unspecified lesser sanction might be appropriate.*
""' B Finding insufficient reliable evidence to support the Special Master's con-
S R ST T o clusion, the Licensing Board rejected the determination that Mr. Husted had
S o R b L B R -‘:;5 Py solicited an answer 10 an examination question. The Board agreed with the Spe-
pAbv R S O E R BT cial Master, however, that Mr. Husted refused to cooperate with the NRC inves-
BTSN AR R T AT g v s tigators. It also generally concurred in the Special Master's determination that
AN S T . Mr. Husted's testimony was not credible and conveyed the sense that Mr. Husted

was unconcerned whether or not he was believed. Although the Board ques-
uoned whether, as a training instructor, Mr. Husted weld impart a sense of
P B senousness and responsibility to TMI-Unit | operators, it found no evidence
il , e that Mr. Husted's attitude affected his performancs as a teacher and concluded
s T RS that his testimony and conduct during the investigation were unrelated to his
: : status as a licensed operator. The Board therefore found that any action against
his license would be inappropriate; rather, it required GPUN to establish qual-
ifications for its training instructors and 0 audit its training program, paying

particular attention to Mr. Husted's performance.
A number of intervenors and the Commonwealth of Pennsylv= . as an
interested State,® appealed the Licensing Board's decision. While the appeals
- B : were pending, the Commonwealth and GPUN entered into a stipulation o the
¥Ice h . effect that the Commonwealth would withdraw its appeal on the condition that
a0 \ the licensee would not permit Mr. Husted either to operate TMI-Unit | or 10
et train operaung license holders or trainees. Even before GPUN entered into the
stipulation, the licensee already had moved Mr. Husted from his job as an
instructor of licensed operators at TMI-Unit 1 0 the position of supervisor of
- A 1 _ \ non-licensed operator training. While the Commonwealth's action in dropping
o} . N3 o g its appeal removed the specific issues before the Appeal Board with respect 1o
: o Rl % ¢ Mr. Husted and his licensed duties, the Board, on its own moton, questioned
: : e <. GPUN’s judgment in promoting Mr, Husted in the face of his documented past
! failure to cooperate with the NRC's cheating investigation. Accordingly, the
¥ - oL U s AT Board, as a condition of restart, barred GPUN from allowing Mr. Husied to
M T e have any supervisory responsibilities in the training of non-licensed personnel —
TR o employees who normally were on a career path o becoming licensed operators.’
AT 1 In placing this condition upon GPUN, the Appeal Board first determined that
: £ 3 the record supported the conclusions of the Special Master and the Licensing
bt : e Y Board regarding Mr. Husted's poor attitude wward his responsibiliues due to
R SRR S St 2 his failure 0 cooperate with the NRC investigation of the cheating incidents. It

o i ) LSy ] ‘ld w 104846
' ‘ ) $16 NRC u 31820
$See IOCFR §2715(0)
TALAB-T72 19 NRC 1193, 122124 (1984)




then stated that, in a field where so much of the material conveyed 1o trainees
by instructors concerns the need W comply with procedures, the ability w
communicate a sense of responsibility is an important and integral part of the
ability to wach. Noting that the record contained no direct evidence on whether
Mr. Husted's bad atutude affected his teaching performance, the Appeal Board
drew that inference and placed the sanction on GPUN because Mr. Husted's new
job as supervisor of non-licensed operator training would place him in a position
to instruct personnel in areas affecting the public health and safety. It also
imposed the restart condition upon GPUN for a second reason. The Board stated
it was inappropriate for GPUN to elevate Mr. Husted 10 a supervisory position
where he likely would have a voice in establishing the cnieria for vaining
instructors and in auditing the training program when the license condition
regarding GPUN's training had been ordered, in part, by the Licensing Board
as a remedy for Mr, Husted's failure 1o cooperate with the NRC.*

In responding o GPUN's peuition for review of the Appea! Board's decision,
the Co'nmission announced that, in addition 1 the several issues urged upon
it by the licensee, the Commission would review, on its own motion, the
restart condition imposed upon GPUN by the Appeal Board. The Commission
noted, however, that it was not concerned with the underlying justification for
the condition but rather with the question wheiher an adjudicatory board may
impose a condition on a licensee that, in effect, operales as a sanctiori against an
individual where the impacted employee is not a panty to the proceec ing and has
no notice of the sanction or any opportunity « request a hearing.* Afier bnefing,
the Commission then decided against resolving the issue it had pose 1. Instead,
it exercised its discretion and offered Mr. Husted an opportunity 10 request a
heaning on whether the condition imposed upon GPUN by the Appeal Board
should be vacated. Mr. Husted subsequently requested a hearing, which stayed
e effect of the restart condition pursuant W the terms of the Crmmission
hearing offer.'®

Al the same ume he requested a hearing, Mr. Husted also asked the Com-
mission to expand its scope to include the question whether concerns about his
integnity or atutuds should exclude him from serving as a licensed operator, an
instructor of licensed operators, or a training supervisor — the posiuons ¢losed
to him by GPUN's stipulation with the Commonwealth of Pennsylvania. The
Commission granted Mr. Husted's request in its hearing notice, observing that
the expanded scope would not require any addiuonal agency resources. It also
pointed out 0 Mr. Husted that the Commission was powerless (o undo the stipu-
lauon between GPUN and the Commonwealth barring him from cenain licensed

Y14 w1204
Y (L1841, 20 NRC 08, $10-11 (1984).
001852, 21 NRC 282, 317 (1949)







Even though the staff iniually agreed with the tnal judge that the proceeding
was in the nature of an enforcement proceeding, the saff subsequently objected
to the preheanng order claiming that it should nut be considered the proponent
of the agency sanction with the concomitant ulumate burden of proof. In
reconsidering his earlier order, the judge below reiterated that the burden could
not fall properly upon Mr. Husted. Bul he accepted the staff’s argument that it
should not be directed 1o be an advocate for the sanction against Mr. Husted and
o have the ultimate burden of persuasion on the propriety of the sanction. His
ruling was silent, however, as W what party had the ulumaie burden although
he instructed the staff W declare prior W the hearing whether it supported or
opposed the sanction.'* Thereafter, the stalf announced it advocated vacaung the
sancuon affecting Mr. Husted.”

The Admunistrative Law Judge heard the tesumony of five staff witnesses, six
witnesses on Mr. Husted's behalf (including Mr. Husted), and one witness sub-
poenaed by TMIA. Like the Licensing Board in the TM/ restart proceeding, the
trial judge found, first, that there was no convincing evidence that Mr. Husted
cheated on the 1981 senior reactor operator licensing test by solicitng an exam-
ination answer.'* Second, the judge below fuund that Mr. Husted failed w coop-
erate with the agency investigators probing the cheaung incidents by providing
unreliable and misleading information. In this regard, he determined that, al-
though the agency invesugators’ first interview with Mr. Husted was marked by
Mr. Husted's resistance 10 answering questions and other deficiencies, it should
not be viewed as an overall failure o cooperate with the investigation. But when
the deficiencies of the first interview were added to Mr, Husted's conduct in the
second (where he concluded Mr. Husled misled the interviewer), the hearing
Judge found the record convincing that Mr. Husted failed 0 cooperate with the
NRC investgators.”

Third, the al judge found that Mr. Husted's lesumony before the Special
Master was not forthright (i.e., lacking ambiguity, straightforward) and that the
internal inconsistencies in Mr, Husted's testimony resulted in wesumony that
lacked credibility and obfuscated what occurred. The judge also found that
Mr. Huswed's explanations for the various inconsisiencies, contradicions and

Judge canciuded 1t e heanng best Al e mald of an enfarcement scuan He hunssed s cancluman by nating
et whan the Cammusnon ondered the heanng for Mr Husted and vwirucied ne maf! o pamicipeie a8 4 full panty
here were A Two partes s0, 8t el ime. B heanng anly conld he viewed s an enfomemen: prveeding He
found erefore, et he subsaguent siervernan of TMIA coud ot change e nature of e procesding and et
TMIA could nan be seddied with the turden of prood Semiarly, he cancluded het consutuuional sansraans of
:'—.M& Husied, e wrge of e possibie sancuon, from bearng he Narden of prowf /d

" Rulng a Saff Obecuans o Prehearing Conference Order (March 26 1986)

' Laser from Cmoge £ Jahvan, Counsel for NRC Suilf, o Judge Margubion (June 12, | 986)
W ALIEY., 25 NRC WS, 38557 (1947)
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lack of seriousness in parts of his Lestimony were unsatisfactory and evidenced
a disregard for the regulatory process.®® Fourth, the judge below found thai
the evidence establishing that Mr. Husted had failed 1o cooperate with NRC
investigators, and had been neither completely forthright nor serous in some of
his esumony, also demonstraled that Mr. Husted had a poor attitude toward the
heanng on the cheating incidents. The judge could find no basis for excusing or
overlooking Mr. Husted's poor atutude and found that, in the current hearing,
Mr. Husted continued 10 display some of the same traits that led to the initial
conclusion about his bad atutude

With regard w the issue that he added o the proceeding, the judge found
that Mr. Husted's job performance in a vanety of positions over all his years
at GPUN was satisfactory and that the uncontroveried evidence established that
Mr. Husted's atutude oward his job, nuclear safety, the NRC, and regulatory
requirements always had been professional and appropriate to his responsibili-
ues. Further, the Administrative Law Judge found that Mr. Husted's classroom
evaluauons from his ume as an instructor showed that he was a generally com-
petent instructor who had never revealed any demeanor or atitudinal problems
Nevertheless, in deciding the last issue (i.e., whether the “punishment” fir the
“cnme™), the tnal judge concluded that the onginal license condition should not
be vacated and that Mr. Husted also should be disqualified from serving as a
licensed operator o an instructor or supervisor of such operators. In short, the
Jjudge found from Mr. Husted's failure 1o cooperate with the NRC investigators,
his lack of forthrightness before the Special Master, and his continuing disregar |
in the current hearing for the regulatory process that “[t}he polenual continues
lo exist that this unacceptable attitude toward the NRC regulatory process can
adversely affect his teaching performance or the exercise of his management
responsibilities contrary to public health and safety ™

IL

In his appeal from the trial judge's decision, Mr. Husted claims the judge
erred in refusing (o vacale the condiuon barring him from his former position as
supervisor of non-licensed operator training. He argues that the judge below
applied an enmoncous legal standard that permitied the judge o ignore the
favorable evidence regarding Mr. Husted's job performance and attitude as an
employee of GPUN.* Next, Mr. Husted asserts that the hearing judge erved in
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finding that he (1) failed to cooperate with the NRC investgators, (2) was nol
forthright in his testimony before the Special Masier, and (1) had a poor atutude
toward the hearing on the cheating incidents — the factual findings supporung
the trial judge's determination not 1o vacate the license condition.® The NRC
staff supports Mr. Husted's appeal and essenually mirrors his arguments. ™
Similarly, GPUN supports Mr. Husted's appeal but it focuses its argument almost
entirely on the legal standard it perceives the tnal judge applied in conunuing
the disqualification of Mr. Husted from his former positon.” On the other side
of the coin, TMIA urges affirmance of the Administrative Law Judge's decision,
arguing generally that the tnal judge's factual findings are all supported by the
record *

We iniually address the second argument of Mr. Husted and the swaff attacking
the trial judge's factual findings. We then turn (o the other arguments of the

A. As the brefs of Mr. Husted and the staff recognize, we clearly have
the power in reviewing the factual findings of an administrative law judge or a
licensing board to substitute our judgment for that of the fact finder if the record
fairly sustains a different result.™® That is not w0 say, however, that in conducung
our appellate review we may ignore the trial judge's findings and simply find the
facts anew for “we are not free 1 disregard the fact that the Licensing Boards
{and Administral.ve Law Judges) are the Commission's primary fact find(ers] ™
Rather, when we review findings of fact we will “reject or modify findings of
the [trial judge) if, after giving [hus] decision the probative force it intnnsically
commands, we are convinced that the record compels a different result.™ Thus,
we must be persuaded that the record evidence as @ whole compels a different
conclusion and we will not overturn the heaning judge's findings simply because
we might have reached a different result had we been the imitial fact finder ™

Before us, Mr. Husted complains that the tnal judge erred in finding that he
failed w cooperate with NRC invesugators, was not forthright in hus testimony
before the Special Master, and had a poor attitude toward the hearing on the
cheating incidents. He places these three findings under a microscope, arguing
as o each that the judge below should have reached an opposite conclusion and

Higmns
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thus that none of these findings can suppon the further finding that the license
condiion should rot be vacated. We disagree. When we apply the test under
which we review factual findings, we can find no convincing hases upon which
0 dispute the Administrative Law Judge's findings.”

The tnal judge's findings on each issue and the suppon for them are set forth
al length in his decision and no purpose is served by reiterating them here
Suffice it 10 note that we have reviewed the evidentiary record and closely
examined the findings on each issue and conclude that they are supported by
record evidence or valid inferences drawn from such evidence. Likewise, we
have scruunized each of Mr. Husted's numerous arguments. Although his brief
offers a mulutude of interpretations, rationalizations, explanations and excuses
for the critical evidence relied upon by the trial judge, Mr. Husted's arguments
are no more credible for reaching his result than the explicauon presented by
the Administrative Law Judge. Further, in reviewing these factual findings, we
must bear in mind that it was the tnal judge, not us, that observed Mr. Husted
as he lestified and from that observation and testimony concluded that pan of
Mr. Husted's testimony “lacked credibility” and that the witness had a “selective”
memory that left a “negative impression.™™ We simply are not convinced. as
we must be to overturn the trial judge's findings, that the record compels
the conclusion that Mr. Husted cooperated with the NRC investigators, was
forthnght in his testimony before the Special Master, and had a satisfactory
atutude toward the hearing on the cheating incidents. Indeed, after reviewing
the entire record on these three issues, we cannol state with conviction that we
would not have made similar findings had we been the initial fact finder. (We
might, however, have explained some of our findings differently.) Moreover,
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Similarly, we cannot find from the evidenuary bases of those three findings
that the tral judge's determination that the license conditon should not be lifted
15 in error, In reaching that conclusion, the judge below added Lo the equation
his belief that Mr. Husted's conduct in the current hearing evidenced some of
the same traits that led to the judge's other fiadings: “Mr. Husted has been
unable or unwilling to change his attitude toward the NRC's regulatory process
sufficiently for it 1o be found acceptable.™ But even without this added factor,
and putting aside the evidence on the issue added w the proceeding by the
heanng judge “oncerning Mr. Husted's job performance at GPUN (a subject we
deal with in Fart ILB), the tnal judge's determination that Jhe license condition
should not be vacated is fully supporied by a valid inference drawn from the
evidence underlying his other findings. Thus, the judge found that “(UJhe potential
continues 10 exist that this unacceptable attitude toward the NRC reyulatory
process can adversely affect his teaching pertormance or the exercise of his
management responsibiliues contrary to public health and safety” and that the
license condition should not be lifted.” But that inference is valid only if the
uncontradicted evidence of Mr, Husted's job performance at GPUN cannot be
considered. We now turn to that issue.

B.  We agree with Mr. Husted, staff and GPUN © the extent they contend
that the license condition barring Mr. Husted from his prior posiuon as super-
visor of non-licensed operator training cannot stand in the face of the substan-
ual, uncontroverted, direct evidence that Mr. Husted's actual job performance at
GPUN was satisfactory and his atutude at work toward safety, the NRC, and reg-
ulatory requirements was professional and appropnate 1o his responsibilities. As
previously indicated, the tnal judge found Mr. Husied fulfilled his job respon-
sibiliies without showing any signs of a negative attitude wward the licensing
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process or GPUN's training program.™ But instead of accepting this evidence as
controlling, the trial judge inferred from Mr. Husted's past conduct during the
agency's invesiigauon and hearing on the cheating episodes and from his ac-
uons in the curreat hearing, that Mr. Husted's past and present bad attuude likely
would infect Mr. Husted's teaching performance or management responsibili-
ues o the detriment of the public health and safety if he were allowed 0 return
to his pnor pesitions.” In the absence of any direct evidence 1o the contrary,
this inference 15 not unreasonable and is sustainable from the facts found by
the heaning judge. Bt that inference can no longer be drawn reasonably in the
face of overwhelming uncontroveried evidence that Mr. Husted always demon-
strated a proper attitude in his job performance toward safety and the regulatory
process. Nor is there any queston that the evidence convincingly establishes
the correctness of the tnal judge's findings regarding Mr. Husted's on-the-job
performance and attitude. Thus, the inference the rial judge drew from the
evidence underlying his other findings that Mr. Husted's bad attitude toward the
heanings on the cheaung incidents would corrupt Mr. Husted's job performance
cannot stand if the direct evidence of Mr. Husted's job performance is properly
pant of the record. Likewise, the license condition supported by that inference
must fall. But the issue of Mr. Husted's job performance, and the corresponding
evidence on that point, is beyond the subject mater junsdiction of the Admin-
istrative Law Judge set by the Commission n its hearing nouce, Consequently,
that evidence cannot be considered as the case now stands.

Itis well settled that NRC licensing boards and administrative law judges do
not have plenary subject matter jurisdicuon in adjudicatory proceedings. Agency
fact finders are delegates of the Commission who may exercise junsdiction only
over those maters the Commission specifically commits 1o them in the vanous
heaning nouces that iniuate the proceedings *' Thas, the scope of the proceeding
spelied out in the nouce of heaning identifies the subject matter of the heanng and
the hearing judge “can neither enlarge nor contract the junsdiction conferred by
the Commission.™? Here. the Commission's hearing nouce is clear and explicit
regarding the scope of the proceeding. It states that the hearing shall “focus on
whether the following four concerns regarding Mr. Husted are true, and, if so,
whether they require that he not be employed in the jobs in question ™ The
notice then lists the four factual issues of whether Mr. Husted (1) cheated on
the NRC licensing examination, (2) was forthright in his tesumony before the
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Special Master, (3) exhibited a poor atlitude toward the hearing on the cheaung
incidents, and (4) failed w cooperaie with NRC invest jators

The heanng notice limits the inquiry 10 the penod f the NRC invesugation
Into the cheaung incidents and the subsequent heaning efore the Special Master,
and nothing in the notice authorzes a general inqu ry into Mr. Husted's past
or present job performance at GPUN. Nor can such an inquiry be justified as
part of the question whether Mr, Husted should be barred from his former
posiuons because the Commission expressly limited this inquiry to whether the
four paruculanized factual issues should preclude Mr. Husied from his prior
Jobs. The tnal judge, however, added the issue of Mr. Husted's job performance
at GPUN 1o the hearing, declaring that “(a) full and fair heaning™ requires it*
and that such an issue is a “logical extension| | of [the other] factual issues."*
But that ruling is simply contrary w e plain language of the hearing nouce
and such an issue cannot be fairly found within its four corners,

Although the considerable passage of ume since the onginal hearing before
the Special Master makes the evidence of Mr. Husted's job performance at
GPUN useful in assessing whether the public health and safety require the
continuation of the license condition, only the Commission can expand the
subject matter of a hearng. That pnnciple is so fundamental to the agency's
adjudicatory process that we simply cannot gloss over the addiuon of this issue
1o the proceeding by the trial judge even though such a step admittedly would be
an casy and pracucal way to resolve the case. Indeed, because mainenance of
the public health and safety, not punishment, is the purpose behind every license
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condition, it is not unlikely that the Commission would have included this issue
in the original hearing notice had the matter been brought L0 ik attention.

Accordingly, we certify o the Commission the question whether it wishes
expand retroactively the subject matter junsiction of the proceeding to include
the issue of Mr. Husted's job performance at GPUN. Because that evidence is
already in the record no further hearing is necessary. When the Commission
responds (0 the cerufied quesuon, we will then decide the appeal. As we have
explained, the evidence of Mr. Husted's job performance requires that the license
condiuion barring Mr. Husted from his former posiuon be vacated. On the other
hand, if that evidence is excluded from the record, we must affirm the trial
Judge's result.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secrewary © the
Appeal Board
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Cite as 26 NRC 479 (1987 LBP.87.32

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

John H Frye, lil, Chairman

Dr. Oscar M. Paris
Frederick J. Shon
In the Matter of Docket No. 50-322-OL-8
(ASLBP No. 86-534.01.0L)
(EP Exercise)
LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1) Decembaer 7, 1987

Board toncludes that the February 13, 1986 Exercise of LILCO's offsite
emergency rdan for the Shorecham Station did not comply with $1IV.F.1 of
Appendix E w 10 CFR. Pant 50 in that the following poruons of the plan
were not lested:  transmission of an EBS message 1o and authenucauon of that
message by the EBS radio station; school emergency plans: ingestion exposure
pathway emergency plans; and coordination and communication between LERO
and special facilities.

EMERGENCY PLANS:  SCOPE OF INITIAL EXERCISE

Paragraph IV F.1 of Appendix E w0 10 CF.R. Pant 50 requires that the initial
full-participation exercise, which is required prior 1o operauon in excess of 5%
of power, must test as much of the plan as is reasonably achievable and must
include partcipation by all response organizations within both the plume and
ingesuon exposure EPZs.
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EMERGENCY PLANS:  SCOPE OF INITIAL EXERCISE

Where local government action or the lack of federal sandards prevents the
lesting or evaluauon of a portion of an emergency plan, testing of that portion
1s deemed to be not reasonably achievadle,

TECHNICAL ISSUE DISCUSSED
Stausucal validity of FEMA's sampling echnique.

APPEARANCES

Donald P. Irwin, Lee B. Zeugin, Kathy E.B. McCleskey, and Jessine
A. Monaghan, Hunton & Williams, Richmond, Virginia, ior the Long
Island Lighting Company.

Lawrence Coe Lanpher, Karla ). Letsche, and Michael S. Miller, Kirkpatrick
& Lockhart, Washington, D U, for Suffoik County, New York.

Richard J. Zahnleuter, Albany, New York, for Mario M. Cuomo, Governor
of the State of New York,

Oreste R. Pirfo, Charles A. Barth, and George E. Johnson, Bethesda
Maryland, for the Nuclear Regulatory Commission Staff,

William R. Cumming, Washington, D C., for the Federal Emergency Manage-
ment Agency.

PARTIAL INITIAL DECISION

Introduction

In this Parual Iniuial Decision, we address the quesuon whether the February
13, 198€ Exercise of the offsite emergency plan for the Shoreham Nuclear Power
Stavon sausfied the terms of 10 CFR. Pan %0, Appendix E, $IVF1. That
provision states the requirements for initial exercises of offsite emergency plans
for power reactors that must accur pror © commercial operation. This question
was presented by Contentions EX- 15 and EX- 16, which assent that the Exercise
was o limited in scope, and by Contention EX-21, which asserts that the
% nrle sizes uead L, rEMA were 100 small © suppont its conclusions. We have



concluded that, because of the failure 10 st certain funcuions, the Exercise did
not meet the requirements of § IV .F 1.

The issues raised by these conentions present Qquestons not previously
resolved in an adjudication. Our conclusions on those questions may have a
substanual impact on the posture of this proceeding. Thus, while we are sull
considering the panies’ posiuons with respect 10 LERQ's performance duning
the Exercise, we have decided to issue this Parual Iniual Decicion detailing the
reasons for our conclusion in advance of our decision on the remainder of the
contentions. We believe this w be consistent with the Commission’s direcuon
o expedite this proceeding w the mavimum extent consistent with fundamental
fairness.

This case represents the first ume that, because of state and local government
oppositon o its application, 8 power reactor operaung license applicant has
taken on the entire responsibility for offsite er - »n¢y preparedness, Long
Island Lighting Company ("LILCO™) has done we by prepaning an offsie
emergency response plan, known as the “SNPS Local Offsute Radiological
Emergency Response Plan™ (“LILCO Plan™), and by setung up an organization
that would impiement the Plan in an emergency, known as “LERO™ (Local
En.ergency Response Organization). LERO is composed pumarily of LILCO
employees and contractors, working with support organizauons such as the
Arencan Red Cross, the U.S. Coast Guard, the US Depanment of Energy,
and vanous bus, ambulance, and servic2 companies. See LILCO Plan, Chap. 2.

The adequacy of offsite preparegness was exwensively considered by the Li-
censing Board in proceedings spanning 1983 (hrough 1985, Intervenors Suf-
folk ounty, the Shoreham Opponents Coalition, the Town of ¢ thampion, the
Norh Shore Caaliton, and New York State raised issves regarding the planning
aspects of the LILCO Plan. After hearing, the Licensing Board issued a Partial
Inwal Decision (“PID™) on offsite emergency planning. See LBP-8S.12, 21 NRC
644 (1985). The PID included findings of fact and conclusions of law on issues
of human behavior, credibility, conflict of interest, FPZ boundary, LERO work-
ers, raining, noufication, information o the public, sheliering, protective acuion
recommendauons, evacuation, special faciliies, schools, ingesuon pathway, loss
of offsite power, stnke by LILCO employees, and legal authonty issues.

Afer further heanngs on the issue of relocation centers, the Licensing Board
issued a concluding Partial Initial Decision on emergency planning, ruling on
the relocation center issues and on whether the LILCO Plan provides reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency atl Shoreham. LBP-85-31, 22 NRC 410 (1985). The
Board found that it did not. The Board found that there 1s not “anything unique
about the demography, wopography, access routes, of junsdictonal boundanes in
the area tn which Shoreham is localed To the contrary, the record fails 1o reveal
any basis 0 conclude that it would be impossible o fashion and implement
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a effecuve offsiie emergency plan 7« (he Shoreham plant” However, the
Board "oted that its inabilitv 10 find wea onable assarance stemmed in large parn
from Suffolk County's and New Yoz Swae's opposibon « the plant. /d at
427, Poruons of these decisions on offsie emergency planning were appealed;
certain aspects were remanded for further consideration hetore another Licensing
Board, and scune are sull pending appeal.'

On June 20, 1985, e NR(, at LILCO's request, asked FEMA 10 conduct
an Exercise o test offsite ensorgency preperednes at Shorsham based upon the
LILCO Piga. In % one-diy Exercise held between US:30 and 16:00 on February
13, 1986, a v*am of thirty <ight federal evaluri = observed und graded TERO's
performance pursuant o that Plan. The resuits f the Exercisc are se( forth
in 3 Post-Exercise Assessr.ent issued oy the Feceral Emergency Management
Agency on April 17, 1986 (“FEMA Repont™), which was ‘dmitted into evidence
as FEMA ¥ xhibit 1,

In 3 mosion daed March 7, 18, Suffolk County, New York State, and
the Town of Soudarpic: (“Intervenors™ recuested that the Commission advise
the parues 0 this proceedi g of their procedwal resporsibilities concerning
any heasngs on the Feoruary 13, 1985 Exercise. LILCU and the NRC Swft
responded lawr that mondh; LILCO requested the appointment of 3 board W
hear exercise-related maters and the conduct of expedited heanngs. On June 6,
1986, the Commission o der: d “immedicte initiation of the exercise huaring Lo
consider evidence which 'niervenors might w.sh o offer w show that there is
a fundamenty faw in the L7.CO amergsrcy plan.” TL'-86.17, 23 NRC §77,
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The litigation of the Exercise issues proceeded. The Intervenors in s phase
of the emergency planning litigauon are Suffolk County, New York State,
and the Town of Southampton, although the Town of Southampton did not
participate in the prehearing conferences or the hearing. On August 1, 1986,
Intervenors submitted 162 pages of contentions which were ruled on by the
Board in an unpublished Prehearing Conference Order of October 3, 1986. That
Order prompted a motion for reconsideration from FEMA and objections
from Intervenors. In an unpublished Memorandum and Ordc. of December
11, 1986, we clarified and largely reaffirmed the October 3 Order. FEMA
sought interlocutory review of that portion of the latter Order that reaffirmed
the admission of Contentions EX-15 and EX-16 which are decided herein. Its
petition was denied in ALAB-861, 25 NRC 129 (1987).

The hearings on Contentions EX-15 and EX-16 began on May 13, 1987, with
LILCO's witnesses and continued through May 152 Tr. 5961-6247. LILCO's
panel resumed the stand and completed their testimony on May 20. Tr. 6801-
978. LILCO’s witness on Contention EX-21 testified on May 26.° Tr. 7255-
354, New York State and Suffolk County presented testimony on Contentions
EX-15 and EX-16 beginning on May 20 and concluding on May 21.* Tr. 6918-
7250. Suffolk's witness on Contention EX-21 testified on May 26 and June 18.°
Tr. 7354-411, 8876-918, respectively. FEMA presented its enure tesimony June
9 through 12, 16 and 17.* Tr, 7446-8750. Swaff presented testimony on June 18
Tr. 8764-876.

All of the proposed findings of fact and conclusions of law submitted by
the parties on Contentions EX-15, EX-16, and EX-21 have been considered in
formulating this Decision. Those not incorporated directly or inferentially in
this Decision are rejected as unsupported in fact or law or as unnecessary (o the
rendering of this Decision.

’LH.CO'IEX-HMF_’LNmy'uMdMOml-A Daveno and Denrus M. Behr 1t was admutied
n;ULCO Exhubut 12 Tr. 5968

LILCO's wesumony on EX-21 was presented by Chades A Daveno. It was admined as LILCO Exhibi
21. Tr. 7267, 7359.
 This ny was p ed by James C. Bannski, Wilam lee Colwell, Lawrence B. Czech, Gregory
C. Minar, James D. Papie. Chades B. Perrow, Frank R. Petrane, and Harold Richard Zook. It was admutied as
.\;ﬂ York Stute Exhubus |, 2, and 3. Tr. 7080 Mr. Zook withdrew for personal reasons. Tr, 7054

Suffalk's prefiled testmany was sponsared by Gary A. Simon and Stephen Cole The latter was unavailable w0
u.lu!y and the tesumony was cormected approprataly. [t was admatted as Suffolk County Exrubu 99 Tr 7354.59

FEMA's wesumony was presented by Roger B. Kowieski, Joseph H Keller, and Thamas E Baldwan, [t was
admitted 8 FEMA Edhibit S, Tr. 7453, In general. we found FEMA's tesumony to be forthright, candid, and
unbused. [ has been mast valusble 1o us 1n the prepanauon of cur decision on these and e remaung sues.

" Swif's westimony was presented by Sheldon Schwartz and Bernard H Weis . [t was admutied as S Exhubn
1. Tr. 5768
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Discussion

I CONTENTIONS EX-15 AND EX:-16

A. The Allegations

Contentions EX-15 and EX-16 allege that the February 13, 1986 Exercise
of the LILCO Plan was not a “full-participation” exercise as defined in NRC
regulations. Intervenors allege that the Exercise did not yield meaningful results
on implementation capability as required by 10 C.F.R. § 50.47 in that it did not
include demonstrations or evaluations of (1) major portions of the LILCO Plan
or (2) the emergency response capability of many persons and entities relied
upon for Plan implementation,

B. The Regulatory Scheme

The Commission’s regulations bearing on the<e contentions state:

A full-panicipation® exercise which tests as much of the licensee, State and local emergency
plans as is reasonably achievable without mandatory public participation shall be conducted
for each site at which a power reactor is located for which the first operating license for that
site is issued after July 13, 1982, This exercise shall be conducted within two years befor
the issuance of the first operating license for full power (one authonzing operation above
5% of rated power) of the first reactor and shall i~clude panticipation by each State and local
government withii the plume exposure pathway EPZ and each State within the ingestion
exposure palawsy EPZ. . . .

4 “Rull parc setion” when used in conuncuan with emergency preparedness exercises for a parucular sue
means sppropraie offsie local and Suie suthonues and Licensee parsonnel phynically and sctvely lake
pan in lesung heu integrated capability 1o adequately assess and respond o an accident at a commercial
nuciear power plant. “Full pascipation” includes testng the major observable portions of the onsite and
mmmmmmdmwummmwnwum
sufficiant numbers 1 venfy the capability 10 respond 10 the sccident scenanc

10 CF.R. Pant 50, Appendix E, §1V.F.1; 52 Fed. Reg. 16,823, 16,829 (May 6,
1987).

While the parties have focused principally on the terms of the qnoted
paragraph of the regulation, it is necessary to understand how that paragraph fits
ino the scheme of the provision dealing with exercises in order 10 understand
the Commission’s intent with regard (o the scope of the exercise required prior
lo reactor operations in excess of 5% of rated power at a particular site (hereafter
referred (o as the “initial exercise™). The structure of § IV.F, which contains the
quoted paragraph as well as four others dealing with exercises, makes it clear
that the initial exercise is to meet certain requirements that do not apply to
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subsequent exercises. After providing that exercises are to be conducted, that
provision lays down requirements applicable to initial exercises in § 1, requires
annual licensce exercises in § 2, requires that state and local government plans
for each operating reactor vite be exercised biennially with either full or panial
participation (hereafter referred 1o as “biennial exercises”), and sew standards
governing the frequency of both full and partial state and local government
participation in § 3, provides for remedial exercises in § 4, and requires cnuques
of exercises in § 5.

The quoted paragraph s unique ir this scheme in that it requires full
participation in the initial exercise for a site by cach state and local government
within the plume exposure pathway EPZ and each state within the ingestion
exposure pathway EPZ. In “ontrast, {3, while requiring full participation in at
least one exercise at least bicnniall' by each state and local government, permits
partial participation with res »ect to any given site if the state or local government
has fully participated at ancther site. Further, § 3 allows a state that is included
in any ingestion exposure pithway EPZ to exercise its related emergency plans
only every § years.

Moreover, § 1 states that the initial exercise is to “[test] as much of the li-
censee, State and local emorgency plans as is reasonably achievable without
mandatory public participation, . . ." No similar requirement is placed on sub-
sequent exercises. Clearly, ¢ 1 states requirements for state and local participa-
tion in inital exercises, whi:h are unique to those exercises.

Thus it appears that the definiuon of “full participation™ found in footnote
4 applies to both initial and bienniai exercises, and that §IV.F.1 places certain
requirements on initial full-participation exercises that do not apply to biennial
full-participation exercises.

C. LILCO’s and Staff’s Positions

LILCO nonetheless takes the position that there are no additional require-
ments placed on initial full-participation exercises. Staff agrees. LILCO notes
that the Commission's regulations, as originally adopted in 1980, contained a
requirement that offsite exercises for all plants -~ wnether achieving their full-
power licenses for the first ume or already licensed — must test “as much of the
licensee, State and local emergency plans as is reasonably achievable without
mandatory public participation.” This condition applied to all offsite exercises
until the paragraph was amended in July 1984. LILCO states that during this
period, exercises deemed “full scaie™ omitted various elements such as ingeston
pathway and recovery/reentry, citing Tr. 7208-12 (Papile, Baranski).
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LILCO notes that the July 1984 amendment relaxed the frequency of full-
participation excrcises for sites with operaung licenses.* See 49 Fed. Reg.
27,733-35 (July 6, 1984). In so doing the Commission revised the language
of §IV.F.1 w read essentially as it appears today, aside from a few unrelated
differences. LILCO maintains that this amendment addressed only the frequency
of exercises and was not intended by the Commission to make substantive
changes in the scope of initial and biennial “ull-participation exercises. Tr. 6219-
20 (Behr); Tr. 6191, 6853 (Daverio).

LILCO correctly notes that the sentence structure:

A full panicipation exercise which tests as much of the licensee, State and Jocal emer-
gency plans as is reasonably achievable without nandatory public panticipation shall be
conducted . . .

is ambiguous because it confuses the grammiatical rules concerning restrictive
and nonrestrictive clauses. However, LILCO believes that the grammatical
confusion is largely cleared up by the derivation of the sentence which shows
that (1) the phrase “full-participation” exercis® ‘and its apparently synonymous
predecessor “full scale” exercise) applied 10 beth initial exercises and plants that
already held full-power licenses, (2) exercise: run duning that period omiued
vanous plan elements, yet were still found w comply with the Commission’s
regulatons, and (3) there was no intent on the part of the Commission, evident
from the Statement of Consideration in the 1984 amendment to the rule, to alter
the general applicability or meaning of the phrise.

LILCO finds support for its position in the preface to the Commission's latest
revision 1 these rules. See 52 Fed. Reg. 16,823-29 (May 6, 1987). It notes that
when the Commission revised its rules in 1984, it did not make a similar change
regarding the required frequency of initial full-participation exercises. However,
concerned about scheduling burdens as a result of a Judicially imposed require-
ment Lo subject exercise results 1o the hearing »rocess as well as the resource
burden placed on state and local governments by the requirements for annual
full-participation exercises, on May 6, 1987, the Commission revised its rules
0 require a full-participation exercise within ;! years prior o the full-power
licensing of a power plant — the same scheduling requirement mandated for
full-participation exercises after licensing. 52 Fed. Reg. at 16,824,

In response to comments filed by citizen groups that opposed this latest rule
change on the basis, inter alia, that it ignored 2 previously drawn distinction

'k & inleresting 10 noie that the July 1984 amendment transformed ¢ statament that the initial exercise for & site
-hauummaﬂmu“lwmmwplmupmpmnym;ndudnw within te
ngesuon exposure pathwiy Lo parucipale (nlo 4 requirement that they panticipale, while dropping the requirement
Sat biennual exercises test “as much of the plans as s reasanably achuevabie -
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between pre- and post-operational exercises, the Commission said there was no
reason to treat NTOLs and operating plants differendy:

The Commission has . . been left with a regulatory scheme for frequency of full participa-
uon emergency preparedness exercises that treals sites with an operating license differenty
than sites without an operauing license. The Commission does not believe this disparity in
treaunent is warranted.

52 Fed. Reg. at 16,826.

As in the 1984 rulemaking, there is no discussion in the Statement of Consid-
eration of imposing any special additioral substanuve requirements regarding the
scope of inital exercises. LILCO believes that such additional requirements are
a concept the Commission almost surely would have mentioned in the context
of its remarks had it intended a substaniive scope change for NTOLs, especially
in light of the fact that in practice, no distinction had histonically been made
between operating sites and NTOLs.?

D. Intervenors' Position

Intervenors do not share LILCO's view. They begin with the proposition
that, in §1V.F.1 of Appendix E, the Commission addresses the scope of the
iniual full-participation exercise prior 1 reactor operations in excess of 5%
of power. Their testimony, Intervenors maintain, demonstrated that, prior to
the inital full-participation exercise, there is no “track record” regarding the
capabilities or preparedness related to thai particular site. Accordingly, it makes
sense that the inital full-participation exercise be comprehensive. NYS Exh. |
at 25. Intervenors believe that this is an especially important consideration for
Shoreham because implementation of the Flan is largely dependent upon LILCO
personnel whose everyday work does not :nclude emergency response.

Intervenors find support for this interpre:ation in the regulatory history. They
believe that the original requirement of Appendix E that all sites, regardless
of their previous operating history, “test() as much of the licensee, State, and
local emergency plans as is reasonably achievable without mandatory public
participation . . " (45 Fed. Reg. 55,413, ¢col. 1 (1980); see Tr. 7102 (Petrone))
made sense because, at that time, there was no track record of performance at
any site.

Intervenors believe that, in dropping the requirement that operating plants
“test(] as much of the . . . plans as is reasorably achievable without mandatory

¥ Suff also makes tis argument. Addiuonally, Sulf sutes that the noton that the wutal erercise may lead o
major changes is prodably an Ulusion, ciung te fact that nather FEMA not Staff Ras found this 10 be the case
Staff urges us not 1o “read mto” 11V F | any sddiuonal requirsments for ruual exercises. See Suff's Proposed
Findings at 3031 However, thase additional requ..ements are clearly stated in that paragriph
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public participauon . . ." in 1984, the Commission indicated its intent that ini-
ual full-panicipation exercises should be more complete than full-participation
exercises at operating sites. Indeed, in relaxing the exercise frequency require-
ment from 1 w0 2 years, the Commission noted that by 1984, it had gained ex-
perience at about 150 exercises. See 49 Fed. Reg. 27,735, col. 1 (1984). While
the Commission did not expressly link this experience to its removal of the
“as much as reasonably achievable™ language, the ratonale for the change in
exercise frequency applies to that change as well.

E. Legal Conclusion

[ntervenors read the regulation correctly. It is clear that the July 1984
amendment did make substantive changes in the required scope of initial and
biennial exercises.'” Despite the ambiguity in footnote 4, LILCO's arguments
simply do not overcome the clear language of §1V.F.1. Consequently, we do not
find it necessary (o address Intervenors’ arguments in support of their reading.
Suffice it to say that although the Commisrion has found it necessary to amend
the regulation twice, it did not see fit o change these clear requirements or,
for that matter, to specifically address them in a statement of consideration
accompanying either a proposed or final rule.!!

Our conclusion concerning §IV.F.1 makes it unnecessary for us to consider
the parties’ positions regarding the interpretation of the definition of full partic-
ipation found in footnote 4 of that paragraph. Because the initial exercise must

“°Su noke 8, supra.

HThe language quoted b LILCO from the Sutement of Cansideration supponting the nile permutung inutial
¢ w0 be cond d within 2 years, rather tan | year, of commercial openiion does not diclate & cantrary
conclusion. That language, when placed in war d d 10 the probiem posed by the necessily Lo compiete
Soth an exercase and any related Lugation wathun & |-year ume penad and sumply pounts 1o the fact that there
no reason why the nitial exercise should occur wilhin 4 sharier ume penod than subsequent erarcises. [t does no
contradict the clear language of $1V.F 1, Indeed, logic would suggest that, having mandated the more complete
memww;mmeuﬂu)ya\mmlu!uum-m.nmu
Bat which would apply 10 ne less camplete anrual erercises.

LILCO also relies on Planning Standard N of NUREG-06S4FEMA-REP-1 (LILCO Exh. 12, Auach. C), FEMA
Guidance Memorandum (GM) PR-1 (id, Asach. E), and dnafs GM EX3 tid, Atach ). LILCO's witnesses argued
hat this guidance is directly applicable. They auampied w pownt (1) 10 explial references in FEMA Gudance
Memorands w the NRC's Appendis E regulauans (Tr. 6199-200, 6222, 6235.38, 6242, 680405 (Daverio, Behs)),
(2) w0 language appeanng in Appendix E hat is echoed by language in FEMA Guidance Memonnds (Tr 682220
(Behr), and in NUREG-0654 Plannung Sundard N (Tr. 6184-85 (Daveno)); and (1) 1o thexr undersanding of the
M-mmmﬁmwthuamdMMwmm-nmq
pluning area (Tr. 6184-85, 6190-92, 6231-33, 6242-44, 6815-23 (Daverio, Behr)). LILCO helieves tat FEMA
and.\'xMma-lNMWEHA@AMdWM.\I’REG-NS‘.ﬂMSﬂFEMA
Exh 5 ot 89-90; NRC Exh | & §; Tr. 7492 (Kellery, Tr. 7620-21 (Keller, Kowieski)

WmmmmymﬂynﬂmmwmumwFEMAbm(oummomm'
erereises, 8 cursory perusal of it reveals tat it either ignores the distncuion between wulial and Mennial exercises
ofr was intended 10 be Lmited 10 mennial exercises. Thus, « i of no value in understanding the addiuonal
requirements for wucal full-participation exarmises. Mareover, because 1t is guidance anly and does not nse 1o the
satus of a regulation, it does not ovemide the clear language of 11V F |
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be more comprehensive than the biennial exere s, a fortori an exercise that
meets that requirement will qualify as a full-paru  ‘tion exercise.

F. The Alleged Omissions from the Exercise

We now consider whether the facts alleged in these contenuons demonstrate a
fundamental flaw. Intervenors point o certain specifi  omissions and inadequa-
cies in the Exercise in support of their views. For purposes of this discussion,
these have been grouped under the standard exercise objective o which they
relate.

1. Alert and Notification

Standard exercise objective 13 governs this topic. It provides: Demonstrate
the ability to alert the public within the 10-mile EPZ, and disseminate an iniual
instructional message, within 15 minutes. This objective was evaluated under
the following Emergency Operations Center (EOC) objecuves:

13. Demonstrate the ability to provide advance coordination of public
alerung and instructional messages with the State and county (State
and county participauon simulated);

14. Demonstrate the ability to acuvate the prompt notification siren
system in coordination with the State and county (State and county
participation simulated);

15. Demonstrate the capability for providing both an alert signal and an
informational or instructional message (o the population on an area-
wide basis throughout the 10-mile EPZ within 15 minutes (o be
simulated); and

21, Demonstrate the ability to prepare and implement EBS in a timely
manner (1o be simulated within 15 minutes after command and control
decision for implementation of protective action recommendations).

FEMA Exh. § at 97; FEMA Exh. 1 at 10.

FEMA concluded that objectives EOC 13, 15, and 21 were met, while EOC
14 was parly met. See FEMA Exh. 1 at 33-34, 38. Intervenors assert that
the scope of the Exercise and the participation of response organizations was
100 limited with respect to these objectives. Specifically, Intervenors assert that
“[plrocedures for the actual notification of the public and actual issuance of
emergency information and protective action recommendations o the public

.. were excluded from the exercise, in that sirens, the LILCO EBS system,
and WALK Radio were not tested, used, demonstrated, or involved in the exer-
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cise. Thus neither the notification capabilities of LILCO or WALK Radio
personnel, nor the notification capabiliies of LILCO's EBS system, were
evaluated during the exercise.” Contention EX-15A. See also Contentions EX-
16C, EX-16D, and EX-24,

Addiuonally, although Intervenors asserted in Contentions EX-15B and EX-
I18C(iv) that procedures for notifying and issuing protective action recommen-
dauons to the public in the water portion of the EPZ were excluded in that the
U.S. Coast Guard did not participate, in their prefiled testimony (NYS Exh. 1
at 119), they state that they have no basis on which to dispute LILCO's and
FEMA's accounts of the Coast Guard's participation. See LILCO Exh. 12 at
33-34; FEMA Exh. § at 108-09. Consequently, we have not further considered
these contentions. However, in our discussion of EOC 16, we address Inter-
venors’ position stated in Contention EX-16B that the testing of the implemen-
tation of protective action recommendations in the water portion of the EPZ was
inadequate.

There is no dispute concerning the sirens, EBS system, and WALK Radio. All
parties acknowledge that the sirens were not sounded, no EBS messages were
broadcast, and WALK Radio did not panticipate. FEMA concluded that the
sirens should be sounded in the future (FEMA Exh. 1 at 34; FEMA Exh. S at
106, 123), and the FEMA witnesses voiced their opinion that this test should
occur pnor Lo operation at more than 5% of power, although they were uncertain
whether such a regulatory requirement exists. Tr. 8383.87. Such a test would
necessarily involve the broadcast of a test EBS message to inform the public
of the reason the sirens were sounded. Tr. 7553-54. More imponanily, FEMA
agreed with Intervenors that the test of the alert and notification system was not
as complete as FEMA normally expects (Tr. 7563-65), and that there was no
evaluaton of WALK Radio's capability to carry out its responsibilities under
the Plan (Tr. 7579).

LILCO notes that cerain legal developments prevented the testing of the
alert and notification system. Specifizaily, a February 1985 decision of the New
York Supreme Court ir Cuomo v. LILCO (Consol. Index 84-4615) raised the
possibility that any sounding of sirens or broadcast of EBS messages might be
deemed o be an unlawful exercise of police power. In January 1986, the Suffolk
County legislature adopted Local Law 2-86 which imposed civil and criminal
sanctions on anyone participating in an exercise activity that could affect the
general public. Although that law was enjoined as unconstitutional in LILCO
v. County of Swfolk, 628 F. Supp. 654, 666 (E.D.N.Y. 1986), that decision,

2 Comention EX-16E sssens that Marketing Evaluations, Inc., which has responsiniity 1o venfy turen operaton
Mwmhmdwymw.&dwpmwuawhm Because e sirens were not
sounded and no acwal evacuaton wias demonstraied, we find Uit there was no nead for Magkeung Evaluauons o
parucipsie. See Intervenon’ Proposed Findings a: 43 n 51
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coming only 3 days prior to the Exercise, was too late to permit a test of the
alert and notification system to be inserted into the Exercise. LILCO maintains
that the system was tested to the fullest extent possible. See LILCO Exh. 12 at
16-17.

Intervenors do not agree. They believe that the failure to activate the sirens
and EBS system and to interact with WALK Radio is significant in determining
whether the Exercise met the standards for full-participation exercises. They
testified that it was standard practice in FEMA Region 2 to sound the sirens
and air a test EBS message. Tr. 7149. They believe that the sounding of the
sirens and accompanying radio broadcasts are a “major observable portion” of
the Plan as that term is used in 10 C.F.R. Part 50, Appendix E, §IV.F. They
also believe that the failure to activate also necessarily precluded observation and
evaluation of critical mechanical and human interactions. Tr. 7183. Specifically,
they believe that the following elements were omitted:

1. sounding of the sirens;
broadcast of an EBS message;
activation of tone alen radios;

contact with WALK Radio; and
authentication of the EBS message by WALK.

T

Tr. 7182-84,

LILCO maintains that what was done at the Exercise was sufficient to
constitute full participation and that the untested mechanical aspects of the
system will be demonstrated during a so-called FEMA-REP-10 test (LILCO
Exh. 12 at 32). Given the County’s efforts to preclude any testing of the alert and
notification system at the Exercise, it ill behooves the Intervenors to complain
that steps one through three above were not carried out at the Exercise. Moreover,
those efforts clearly dictate the conclusion that tesung of these portions of the
Plan was not reasonably achievable. Consequently, we do not consider their
omission in determining whether the requirements of § IV.F.1 were met."?

The last two items, which concern the lack of communication with WALK
Radio, present a different questuon. The record does not reflect whether the
County prevented their inclusion in the Exe.cise, and LILCO concedes that
their inclusion would not have involved mandatory public participation. See
Tr. 6828-33 (Daverio). However, LILCO maintains that the interaction with

3 This conclusion 4150 spplies 1o [ntervenors’ Contention EX-15C, which asserts that there was nc evaluation of the
sdequacy of LERO's public information matenals The local law enacted by the Suffolk Caunty legisiature sumdarly
prevenied any dutnhuuon of those matenals and U prevenied any evaluaton of thewr adequacy a8 3 pan of the
Exercise. We also note that there is no standard objective that covers the public information matenals. Tr $424.25
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the EBS station is much more mechanical than Intervenors portray and that
FEMA was sausfied with LERO's performance in this regard. See LILCO's
Reply Findings, Vol. II, at 3 (comment on Intervenors’ Proposed Finding
59). This may well be so. Nonctheless, FEMA found that LERO exhibited
weaknesses in communications skills.'* Clearly, accurate communication of the
text of EBS messages to the radio station which is to broadcast them is of
paramount importance. It is not a mechanical acuvity that appropriately can be
covered in a FEMA-REP-10 test. Consequently, we conclude that the testing
of communications with WALK Radio was reasonably achievable and should
have been included in the Exercise. We conclude that the alert and notification
system was partially tested at the Exercise.

2. Evacuation of the EPZ

Intervenors assert that the Exercise failed to test various functions related
to this topic, which is governed by standard objective 15: Demonstrate the
organizauonal ability and resources necessary o manage an orderly evacuation
of all or part of the plume EPZ. This objective was evaluated under the specific
objecuves EOC 16 and Field 9.

Intervenors assert in Contentions EX-15H and EX-16B that implementation
of protective action recommendations in the water portion of the EPZ and by
transients on beaches and in parks was not adequately tested. In Ceatentions
EX-16K and EX-18C(i), Intervenors assert that the participation of certain
commercial bus companies, which are relied upon 1o furnish buses in the event
of an evacuation, was oo limited. In Contentions EX-18C(iii) and EX-18C(vi),
Intervenors also assert that the participation of the Nassau County Red Cross,
which is relied upon in connection with congregate care centers, and Nassau
County itself, which is relied upon to perform police functions in connection
with the coliseum, were both too limited. Finally, in Contentions EX-15D and
EX-16H, Intervenors note that procedures related to evacuation of ZPZ hospitals
were not demonstrated and hospital officials did not participate in the Exercise.

Under EOC 16, FEMA evaluaied LERO's organizational ability to manage
an orderly evacuation. FEMA observed LERO's ability to coordinate notification
of the public and access control on the waters of the EPZ with the Coast Guard.
FEMA Exh. § at 110; FEMA Exh. 1 at 34, FEMA also verified that the Coast
Guard simulated establishing a Maritime Safety Zone and simulated emergency
radio broadcasts to all shipping on the distress frequencies, as well as actually
dispatching a boat for access control, although there was no objective o evaluate

“HiMAmw\da“ WY 0 the com L witun the EOC and an ARCA because of the confusing
sute of EBS messages furnished o the press at e ENC [n our forthcaning decuion on the conenuons related
0 LERO's performance, we will address these maters in detail
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Coast Guard performance. See FEMA Exh, § at 109; Tr. 7661. FEMA did not
observe any other elements relevant o Contentions EX-15H ang EX-168 unaer
either this objective or Field 9. FEMA believes that, in light of the £t that the
Exercise occurred in February, further evaluation cf the challenged portions of
these objectives should await a summer exercise. See FEMA Exh. § at 111

LILCO believes that there was an adequate dcmonstraton of the Lnpizinen-
tation of protective action recommendations, Se. LILCO Exh, 12 at 34, Inter-
venors take the position that FEMA should have evaluated the Coast Guard's
ability to ‘ormulate a message and get that message o boaters within 45 min-
utes. They point out that the water portion of the EPZ constitutes approximately
S0% of the EPZ which, dunng cerain months of the year, might contain large
numbers of boaters. NYS Exh. 1 at 121.

The record indicates that the organizational ability and resources necessary 1o
manage an orderly evacuation in the water portion of the EPZ were adequately
tested. FEMA either observed or verified the actions that were taken in this
regard,

Contentions EX-16K and EX-18C(i) basically concern the participation of bus
companies that have agreed to provide buses in the event of an evacuation. In its
direct tesimony, FEMA notes that it is standard practice in Region 11 to evaluate
a sample of bus companies at each exercise, taking care not to evaluale the
same sample at each exercise. In order 1o evaluate LERO's integrated capability
o provide buses, FEMA independently selected eight out of a total of forty-
three transit-dependent general population bus routes 1o be run and “randomly”
picked the drivers to run them. FEMA Exh, § at 130-31. Each FEMA evaluator
who picked a driver accompanied that driver to the bus yard and along the
route. FEMA''s records do not indicate whether these ¢ aluators may have spoken
to bus company officials concerning the availability of buses. However, FEMA
did not, as it had indicated it wou'd on page 73 of its tesumony filed in this
proceeding on Apiil 17, 1984, verify with the bus companies the actual number
of buses that were available. Tr. 7680-86,

intervenors take the position that, first, FEMA's actions provide an inadequate
basis on which o conclude that an adequate number of buses would be available
and, second, those actions did not comport with its actions in other exercises
where it generally requires that all bus companies affected by the scenario
be contacted and verifies with those companies the number of buses that are
available. NYS Exh. 1 at 138-39. LILCO b:lieves that there is no reason 1o
doibt that the bus companies would provide the number of buses to which they
have agreed, noting that the provision of buses is their only function, and thus
there is no reason why the bus companies should have had a greater role in the
Exercise. LILCO Exh. 12 at 4142,

We agree with LILCO. Clearly, what is involved is counting buses. Inter-
venors advance no concrete reason why this should be accomplished in con-
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necton with an exercise other than the fact that FEMA testified in 1984 that it
would do so. There does not appear to be any reason to doubt the bus compa-
nies’ ability o provide buses and thus no reason (o insist on a greater role in
the exercise for them,'*

Contenuwns EX-18C(iii) and EX-18C(vi) assert that the participation by the
Nassau County Red Cross and Nassau County was too limited. Intervenors
offered no direct testimony or proposed findings on these contentions, and we
see no need to further consider them.'®

Contentions EX-15D and EX-16H assert that procedures related o the
evacuauon of EPZ hospitals should have been demonstrated and hospital officials
should have participated in the Exercise. Intervenors filed extensive direct
testimony on these contentions NYS Exh. 1 at 92, e seq. FEMA points
out that sheliering is the primary protective action 0 be undertaken by EPZ
hospitals. Therefore, no objective was included concerning the hospitals and
there was no need for them to participate. FEMA Exh. § at 114-15, This is
in accord with the Licensing Board's holding that it was not necessary to plan
for the evacuation of hospitals. See LBP-85-12, supra, 21 NRC at 844. This
holding was, subsequent o the Exercise, remandes (0 the Licensing Board with
directions Lo require “the applicant to fulfill the same planning obligations with
regard 1o possible hospital evacuation as the Board imposed in connection with
the nursing/adult homes.” The Board was directed by the Appeal Board to hold
the remand in abeyance pending instructions from the Commission. ALAB-832,
supra, 23 NRC at 154-57, 163, In CLI-87-12, supra, the Commission affirmed
the remand, but indicated that the Licensing Board might again conclude that
hospital evacuation need not be considered. In light of this, we conclude that
FEMA correctly excluded any objectives concerning hospitals from the exercise
scenario. Moreover, the fact that the Appeal Board directed that the remand be
held in abeyance, coupled with the Commission's decision to take review of
the Appeal Board's decision, dictates that FEMA's conclusion should remain
undisturbed.

We conclude that the exercise of the elements of LERO's organizauonal
abiiity and resources necessary o manage an orderly evacuaton called into
question by these contentions complied with § IV.F.1.

”mechmuhﬂmwfnmolwm panies’ role is | d o providing buses Wae they also
W’GWWLW‘M"‘ dnivers, cur conclusion would he different
“FEMAmMmMmeunmuﬂu%E@waWExmucMWtumi
paricipated at te Nassau County Coliseum and congregate care centers. FEMA Exn § a1 139 LILCO notes tat
hoth the Red Cross and Nassau County pasticipated. [JLCO Exh 12 a1 4243
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3.

Protective Actions for Schools

Intervenors raise a number of issues under this heading which cut across sev-
eral exercise objectives. First, standard exercise objective 19 provides: Demon-
strate the organizational ability and resources necessary to effect an orderly evac-
uation of the schools within the plume EPZ. This objective was evaluated under
specific objectives EOC 2C and Field 16. Second, FEMA added specific objec-
tive EOC 18 which provides: Demonstrate the organizational ability necessary
to effect an early dismissal of schools within the 10-mile EPZ; and a corre-
sponding specific objective, Field 15, which provides: Demonstrate a sample
of resources necessary to effect an early dismissal of schools within the 10-mile
EPZ. The specific objectives added by FEMA are not covered by a standard
objective.

In their contentions, Intervenors assert that a demonstration of sheltering
of schoolchildren should have been included as an objective (EX-15E), that
there was no observation of the organizatonal ability necessary to effect an
early dismissal of schools (EX-15F), that evacuation procedures for schools
were omitted from the Exercise (EX-15G), and that the participation of school
officials and personnel, as well as school bus drivers, was 0o limited (EX-16F,
EX-16G, EX-26, and EX-18C(v)).

FEMA tesufied that, pursuant to the Board's conclusion in LBP-85-12, supra,
21 NRC at 858, that “the written emergency plans required by New York State
are adequate (o provide reasonable assurance that adequate protective measures
(at schools] can and will be implemented in the event of an emergency . . . " il
did not adopt an objective that would have required a demonstration of the ability
to shelter schoolchildren. At the time he was preparing for the Exercise, FEMA's
Region [T RAC Chairman, Roger Kowieski, was not aware of an evolving FEMA
policy that would have dictated that such an objective be inciuded. Further, the
FEMA witnesses were of the opinion that school emergency plans are required
by the State Board of Education as a part of the school certification process. See
FEMA Exh. 5 at 116; Tr, 8394421, 8596-99,

In its direct tesumony, FEMA noted, in response 0 the allegation that
it did not observe any demonstration of the organizational ability to effect
an early dismissal of schools, that such an observation could not be made
because simulated telephonic advice not 1o open schools was given 10 school
officials by LERO officials from the latter's homes prior to reporting to the
EOC. FEMA Exh. § at 117. On cross-examination, the FEMA witnesses equated
early dismissal and not opening for the day. Tr. 7595, 7601. They testified that
the organizational ability necessary to effect either was demonstrated by the act
of wlephoning the schools (Tr. 7599-601), and that while the telephone calls
were not observed by a FEMA evaluator, they were verified by interviewing
the individual who made the calls (Tr. 7595). Thus it appears that, although the




telephone calls were not observed, FEMA nonetheless regards objective EOC
18 as having been met.

Only the Shoreham-Wading River School District participated in the Exercise.
Tr. 6848, 6932. Therefore, FEMA based its conclusions with regard 10 objectives
Field 15 and 16 on interviews of those school officials and school bus personnel
and on actual observation of the completion of one school bus route using LERO
resources. FEMA Exh. § at 119, FEMA concluded that the simulated dispatch
of seventeen school buses W the Shoreham-Wading River High School'” and
the release of students for transportation o their homes demonstrated these
objectives (FEMA Exh. 1 at 43), and that objective Ficld 16 was only partly
met by the Palchogue Staging Area with respect 1o the bus route run by a
LERO bus becaus2 of a 40-minute delay in dispatching the bus (FEMA Exh. 1
at 66). The FEMA witnesses believe that a greater degree of participation on
the pant of the schools is necessary “in order to reach any kind of a conclusion
(concerning] the capability of school districts more generally to respond to
a Shoreham emergency”™ (Tr. 7603), and assigned an ARCA recommending
that, in the future, all schools must be included in federally evaluated exercises
and drills (FEMA Exh. 1 at 41). FEMA had requested such participation prior
to the Exercise, but LILCO determined not to invite other school districts to
participate. Tr. 7605-09.

In its direct testimony, LILCO offered no explanation of its determination not
to invite more school districts o participate. On examination by Staff counsel,
LILCO's witness Daverio testified that he was aware of various resolutions
and other expressions of opinion concerning emergency preparedness attributed
to school districts and related organizations, See NYS Exh. 2, Auach. 7. The
following colloquy then ook place:

Q Given the apparent position of these resolutions and petitions, would participation by the
schools have been a reasonably achievable objective, in your view, for the February 13th
exercise?

A Given the resolutions as | think | said before, | didn't have direct knowledge that they
wouldn't paricipate but | would have a hard time believing they would have.

Q - - was the same view eapressed to you by LILCO management?

A They expressed the view that they did not want 1o write te letter. And, | assume that
was the reason but [ don't know.

Tr. 6973-75; see also Tr. 6848. This is the only explanation in the record of
LILCO's decision not to seek participation by the school districts, although
even Intervenors acknowledge that it is unlikely that the schools would have

7 Under the Plan, the schools vulize their own resources o implement protect ve acuans with LERO providing
backup resources if necessary LILCO Exh 12 o1 37, Tr 684041
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participated if invited. Intervenors’' Proposed Findings at 135. LILCO has
committed to seek broader participation by school districts in the future. Tr. 6953.

LILCO maintains that sheltering, early dismissal, and evacuation are activities
that are frequenty carmied out by schools under their existing emergency plans,
and consequently, they need not be exercised. Further, LILCO asserts that the
means to effect early dismissal were demonstrated, as well as LERO's ability
to assist in evacuation. Se¢ LILCO Exh. 12 at 36-38. On cross-examination,
LILCO’s witnesses conceded that more schools should have been involved in
the Exercise. They adhered to their position, however, that one could infer from
the participation that in fact occurred and from the existence of emergency plans
in the schools that the affected schools could implement protective actions in
the event of a Shorecham emergency. Tr. 6951-53.

Intervenors have no substantial disagreement with the facts set forth above.
They argue that these facts show that FEMA did not conform to its normal
practices in the Shoreham Exercise insofar as its evaluation of school prepared-
ness is concerned and that the Exercise did not conform o regulatory require-
ments, NYS Exh. 1 at 68-84.

All parties recognize that there must be more extensive school participation,
We agree that school participation is of great importance. The issu¢ that we must
decide is whether the participation that did in fact take place was all that was
reasonably achievable, There is nothing in the record that indicates whether the
schools would have participated if asked. Indeed, we have only Mr. Daverio's
speculation, elicited by Staff counsel, on the reason LILCO management decided
not to issue the invitation when asked to do so by FEMA, and the probable
response of the schools had an invitation been issued, LILCO bears the burden of
proof. See 10 C.F.R. §2.732. It has not established that the school participation
that did wake place was all that was reasonably achievable. Consequently, we
must conclude that greaier parucipation was reasonably achievaole.'*

Cerwain subsidiary issues concerning the scope of school participation are
raised by this record. We decline to decide them. It appears that at the time of
the Exercise, guidance on these issues was developing. GM EV-2, the purpose
of which is to provide guidance to federal, state, and local government officials
with respect 1o emergency preparedness for schools, came into existence in drafl
form shortly before the February 13 exercise and was issued on November 13,
1986. As a result, the present policy with respect to participation by schools
in exercises differs from that which existed when the Exercise was planned
and executed. See NYS Exh. 2, Auach. 6; Tr. 8394.96, 8406-08. Given our

' Were e burden of proof on Intervenors, we would be forced 10 conclude Bt ey had aot demcnstrated that
greater schoal p P wis reasonably schuevable, and consequenty decide this wsue in LILCO s favar Thus
¥ 8 rare indlance when, evidence esublishing one condiuon or the cther lacking, he issue must be decided 1ganst
e party bearuig the burden of prool
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demonstration of response capabilities withii the plume exposuie (10-mile)
Emergency Planning Zone." Tr. 7239; June 20, 1985 Memorandum for Richard
W, Krimm of FEMA from Edward L. Jordan of NRC.

Paragraph IV.F.1 clearly requires, in addition to testing as much of a plan as is
reasonably achievable, that each state within the ingestion exposure pathway EPZ
participate in the inital full-participation exercise. Thus both Connecticut and
LERO, substituting for New York, should have been included and the exercise
scenario should have included ingestion pathway objectives.® It is unfortunate
that these objectives were excluded on the suggestion of the Staff. Nonetheless,
that circumstance cannot alter the fact that this Exercise did not meet the
requirements of § IV.F.1 in this respect.

5. Recovery and Reentry

Like the ingestion exposure pathway, this topic was not included in the
Exercise. It is covered by the following standard objectives:

34, Demonstrate the ability to esumate total population exposure; and
35. Demonstrate the ability to determine and implement appropriate
measures for controlled recovery and reentry.

Contention EX-15M asserts that recovery and reentry objectives should have
been included in the Exercise. FEMA excluded these objectives for largely
the same reasons that it excluded ingestion pathway objectives, plus the fact
that the U.S. Environmental Protection Agency had not promulgated final
guidance governing these activities. FEMA regards its decision in this regard
as consistent with its practice in other full-scale Region II exercises. FEMA
Exh. § at 128. On cross-examination, the FEMA witnesses indicated that, while
recovery and reentry is a major obseriable portion of the Plan, the lack of
final guidance from EPA concerning doses that would be considered acceptable
on reentry meant that there was no standard against which to measure Exercise
performance. This situacon led Region 11 to agree with New York State officials
that it was appropriate to exclude recovery and reentry objectives from New York
exercises. These objectives had been included until August 1983, Tr. 7673-79.

LILCO concedes that recovery and reentry activities were excluded from the
Exercise despite LILCO's willingness 10 include them. but does not believe
that that fact demonstrates a fundamental flaw. LILCO Exh. 12 at 40-41;
Tr. 6921. We conclude that the lack of inal EPA guidance on acceptable reentry
doses dictates the conclusion that testing these funclions was not reasonably

% We cannot sgree with LILCO th the requarement fof participauon by ingesuon exposure et way states merel v
raguULNes paruCIpatOn o the ettent dictated by the scenano. Tr S850-52 Such an umerpretsuon would effecuvely
read Uus requirement out of e regulivons
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achievable. Therefore, we do not consider the absence of this demonstration in
determining whether this Zxercise met the requirements of § IV.F.1.

6. Special Facilities

Standard objective 18 provides: Demonstrate the organizational ability and
resources necessary o effect an orderly evacuation of mobility-impaired in-
dividuals within the plume EPZ. This objective was evaluated under specific
objectives Field 13 and Field 14, Intervenors assert in Contention EX-161 that
officials of nine nursing and adult homes located in the EPZ did not participate,
in Contention EX-16)J that officials from facilities outside the EPZ that are relied
on to receive the special-facility evacuees did not participate, in Contention EX-
15K that procedures related to the radiological monitoring and decontamination
of these evacuees wre excluded, and in Contentions EX-161 and EX-18Cii)
that certain ambulance companies did not participate.

During the Exercise, LILCO assessed the seriousness of the accident and
decided to evacuate residents of special facilities, With perhaps two or three
excepuons (see Tr. 6833-34, 2904 (Daverio)) LILCO’s communications with
special facilities were simulated. Tr. 7592, 7628 (Baldwin), FEMA evaluated
the performance of one ambulance and one ambulette that were sent to two
special facilities within the EPZ and then (o locations outside the EPZ. There
was no lest of the availability of facilities outside the EPZ to handle special-
facility evacuees. NYS Exh. 1 at 87, 105, 106-07; Tr. 6931 (Daverio). Most
speciai-facility reception centers have yet 1 be arranged. Tr. 2913 (Daverio);
FEMA Exh. 3, Auach. 1, at 12; Harris and Mayer, ff. Tr. 2992, at 13, There
was no specific test of LILCO's capability to re zister, monitor, or decontaminate
special-facility evacuees. NYS Exh. 1 at 104- 5. LILCO takes the position that
the techniques are the same as those demonstrated at the Nassau Coliseum for
the general population.® LILCO Exh. 12 at 40; FEMA Exh. S at 127. FEMA
did not evaluate whether LILCO had enough ambulances and ambulettes or
drivers available 0 handle an evacuation, although it acknowledged that this
was comething that it had committed o evaluate in a Shcreham exercise. NYS
Exh. 1 at 109-10; Tr. 7689-92 (Kowieski, Keller). FEMA interviewed no
ambulance company officials and thus did not evaluate whether ambulance
company officials were knowledgeable about what was expected under the
Plan. NYS Exh. 1 at 108-10, 112; Tr. 7192-94 (Petrone). FEMA did not evaluate,
even on a spot-check basis, the capabilities of the personnel at special facilities
inside or outside the EPZ 1o carry out the actions contemplated under the LILCO
Plan. NYS Exh. 1 at 87, 100, 102, 103, 108.

2! We will consider this wsue in dewad under Comentian EX<47
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The FEMA witnesses indicated that it is not standard practice to evaluate the
capabiliies of special-facility personnel. FEMA Exh. § at 115, The evidence
indicates gererally that, with respect to special-facility residents, the Shoreham
test was approximately the same as at most other exercises, with the excepton
that actual phone calls are often made to special facilities at other exercises. NYS
Exh. 1 at 100 n.46; Tr. 8663 (Kowieski).

In 1984, FEMA testified that it would evaluate, through a sampling approach
during an exercise, the level of coordination between LILCO and adult and
nursing homes. Tr. 7662-63 (Keller). In this hearing, the FEMA witnesses stated
that this was necessary because such coordination constitutes a major observable
portion of the Plan. They took the position, however, that this evaluauon did
not have 1o occur during the first Shoreham exercise. Tr. 7663-64 (Keller).

We agree that the level of coordination between LERO and the special
facilities should be evaluated and add only that such evaluation must include
an evaluation of LERQ'’s ability to communicate with special facilities. Further,
we agree that an evaluation of the preparedness of the ambulance and ambulette
companies should have been included. No showing has been made that a test
of these aspects of the Plan was not reasonably achievable. Consequently we
conclude that such an evaluauon should have been a part of this Exercise in
order to satisfy the requirements of §IV.F.1.

We do not agree with Intervenors that we should disapprove FEMA's practice
of declining o review the emergency plans of special faciliues themselves. See
Intervenors’ Proposed Findings at 137. No reason is apparent on this record
why FEMA's practice should be disapproved. Similarly, we see no reason (o
reject LILCO's position that the monitoring and decontamination of special-
facility populations requires no showing in addition to that made for the general
population.

G. Conclusion on Contentions EX-15 and EX.16

In sum, we find that testing of the following portions of the Pian was
reasonably achievable and should have been accomplished:
a. transmission of an EBS message to WALK Radio and authentication
of that message by WALK Radio;
. participation by more school districts in the exercise scenaro;
¢. implementation of proiective actions in the ingestion exposure path-
way in both Connecticut and New York; and
d. coordination and communication between LERO and special facili-
ties, including a review of the preparedness of ambulance companies
relied on by LERO.
In reaching these conclusions, we do not question the oft-repeaed testimony
of the FEMA witnesses that the February 13, 1986 Exercise was as compre-
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hensive as any conducted in FEMA Region I up to that time. See, e.g., FEMA
Exh. § at 92, 105; Tr. 7633, 7645-46, 8476, 8491. However, the fact remains
that the exercise scenario failed to properly take the Commission's regulatory
requirements for initial full-participation exercises into account. As a result, the
Exercise - iled to test some parts of the Plan that reasonably could have been
tested, ard therefore failed o comply with 10 CF.R. Pan 50, Appendix E,
{IV.F.1

II. CONTENTION EX-21

A. The Allegations

Contention EX-21 alleges that FEMA had insufficient data to support the
conclusion that certan exercise objectives were met. The sample sizes used by
FEMA in making its review, it alleges, were much t0o small to support FEMA 's
conclusions concerning these objectives.

While Contention EX-21 was admitted as an independent contention, it is
closely related to and was heard with Contentions EX-15 and EX-16. In their
proposed findings (at 146-47) Intervenors point out that the conceptual difference
between the contentions is that Contention EX-21 focuses on whether FEMA
had a valid basis to find that partcular Shoreham objectives had been satisfied,
while Contentions EX-15 and EX-16 focus on Appendix E. For decisional
purposes, they believe Contention EX-21 is best addressed as a further pasis
for the Intervenors’ positicn that the Shoreham Exercise was 100 limi.ed.

In Intervenors’ view, most of the factual matters raised in Contention EX-21
and which are the subject of dispute, namely the sufficiency of school (EX-21C),
bus (EX-21B), and special-facility (EX-21D! testing, are covered in Contentions
EX-15 and EX-16. In our discussion of those contentions, we concluded that
the testing of schools and special facilities had been insufficient to comply with
§1IV.F.1 of Appendix E, and we do not address these matters again, We did not
reach the same conclusion with respect 1o buses, because Intervenors' position
boiled down 1o the proposition that available buses should have been counted
during the Exercise. The question of the adequacy of the sample of bus drivers
lested by FEMA was raised only by Contention EX-21; that question is discussed
below,

Two subparts of Contention EX-21 — dealing with Traffic Guides and
Congregate Care Centers — were not addressed in great detail or at all by
Intervenors in the context of that contention. Intervenors state that there was no
substanual evidence to support the view that the Exercise was too limited with
respect to the Traffic Guides (EX-21E). Intervenors’ Proposed Findings at 146
n.145; Suffolk Exh. 99 at 62-63; Tr. 7393-94 (Simon) (County's witness does
not strenuously criticize looking at 32 of 165 Traffic Guides). On the question
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B. SufTolk County's Testimony




FEMA's conclusions. Suffolk Exh. 99 at 18; Tr. 7367-68. FEMA acknowledged
that its method of selection was haphazard. Tr. 8582-83 (Baldwin, Keller,
Kowieski),

Subcontention EX-21A alleges that oir./ three Route Alert Drivers, one from
each Staging Area, were dispatched by LERO during the Exercise in response
to simulated siren failures, and that this small sample of Route Alert Drivers
observed invalidates FEMA's conclusion with respect to objectives Field §, SA
9, and EOC 15. Suffolk Exh. 99 at 27-28.

Dr. Simon testified that a sample size of three out of a otal of sixty was not
enough 10 reach a valid conclusion about the entire population of Route Alert
Drivers. /d. at 28. Nov was a sample of one driver out of a total of twenty in
each staging area sufficient to justify conclusions about the entire population
of drivers in each staging area. Because of the small sample sizes, Dr. Simon
believes that there was ro basis for FEMA to conclude that exercise objective
Field 5 was “partly met” at each Staging Area.?

Subcontention EX-21B alleges that FEMA observed only two bus drivers
from each of the Riverhead and Port Jefferson Staging Areas, whereas 100
bus drivers are required w make 139 trips out of the Riverhead Staging Areca,
and 108 bus drivers are required to make 169 trips out of the Port Jefferson
Staging Area. Suffolk alleges that FEMA's conclusions that objective Field 9
was met at the Riverhead and Port Jefferson Staging Areas are without basis
and invalid. At the Paichogue Staging Area, FEMA observed four bus drivers,
and on the basis of their inadequate performance concluded that objective Field
9 was not met. Based on its observations of these eight drivers making a total
of eight runs, of which three were judged unsatisfactory, FEMA concluded that
objective EOC 16 was met Suffolk alleges that the small sample size invalidates
this conclusion. Suffolk Exh. 99 at 36-37,

Dr. Simon testified that observing 8 out of a total of 333 bus drivers is in-
adequate 1o dewermine whether there are significani departures from the desired
performance targets or o determine the aciual probability of good performance
from the population as a whole. Moreover, since at least three of the eight
drivers in the sample performed inadequately, a positive conclusion concerning

S Suffolk Exh. 99 &t 9 &.Sammmhmumhﬂmcmhmdmum
fmnnﬂnuduty.uﬁovﬂmhﬁ‘odm.mﬂ‘hmmuhmmw
tree sampies. For anly ane success aut of Uires, the resull would be i ¥ ceruun Vat anywhere from
nuMy-mdulylmMDnmwﬂnmey For tiee out of Uwee, the result would
e nu%lmuamhﬂzmy’uuulwvmdnnmmonmmupdmm
properly. Dr Simon charsctenzed these confidence intervals a3 “erniy wide” /d 4t 3334 If & sample uze of
an ware used wilh 4 Wrget value of 75% proper performance and & mage of “Ned” vdues from 0% o 15%, mne
;rhmakot:' with 4 confidence of T0%. Finer dust:cuons would require sull larger sample swres. /d ot
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the performance capabilities of the entire population would be particularly
improper.?

C. Discussion and Conclusion

Dr. Simon's testimony was essentially unchallenged, and appears to accu-
rately reflect, from a statistical standpoint, the nature of FEMA's observations
on these points, LILCO took the position in its proposed findings (at 56-58) that
it was not necessary (o employ the statistical techniques advocated by Dr. Simon
for purposes of evaluating emergency planning exercises. Staff views Dr. Si-
mon's testimony as failing to allege or prove: first, that a fundamental flaw
exists in the Plan, and, second, that FEMA's method of observation is unre-
liable. Staff also views the testimony as a challenge to the regulations.*® Staff
Proposed Findings at 32-39,

in their proposed findings (at 145-51), Intervenors note that the definition of
“Full participation™ contained in footnote 4 to § IV.F.1 requires “mobilization of
. . . personnel and other resources in sufficient numbers to verfy the capability
to respond to the accident scenario.” They raise the questuon whether FEMA's
sampling technique permits any valid conclusions with regard to response
capability, given its statistical infirmities. However, they also note that LILCO
and FEMA correctly point out that the regulations do not call for any statisucally
valid technique, and that FEMA's expertness and experience enable it to reach
a judgment with regard to performance. They urge that neither position be
accepted in full, They also urge us not 1o decide the issue. Based on this, in its
reply findings (at 25-26), LILCO urges that this contention be dismissed.

M Suffolk Exh 99 at 40, Tr, 7377 Again Dr Sumon presenied ¢ uble of hypothetcal sausucs 0 show what
i could be expected from s sample of 8§ owt of & populauon of 333 /d at 41 Wih five out of eight bus
dnvers perfarmung sdequaiely, as FEMA found during e Exercuse, ihe confidence muerval mnges from 29% 10
$9%. i i, it i 95 cerain Ut hetween 29% and 89% of the LERO bus drivers could sdequately perform
thewr jote in 8 Shoreham scardent. In Dr. Siman's opuon, tus result does nat suppon the conclusion that Lhere 18
reasanabie assurance hat the busing plan can and will be implemenied effecuvely. In sddivon, Dr Suman critcizes
FEMA's haphazard selecton of the bus dnvers W he abserved, 4s opposed 10 random selecuon. e believes 4
haphwzard sdecuan process could be 4 good substiuie for & soentfically random process, hul sules that we have
no way of knowing what kind of blases were introduced 1o the process. For example, he suggests the selecuons
might have been based upan the ease of FEMA evalusion s observe paricular hus routes, which may have
resulied in selecuon of routes that were parucularly easy, or parucularly &fficult, e But even if the selection had
been properly randomized, the small sampie nzes would sull have precluded ressonable Andings /d ot 42-43,
Te. 778, 9607
”M.mTr,?w.MMDr.smwu.mmhmmmy.mmh'lCmuiAm
should require randam saustical sampling. We find no satement by Dr. Simon on the cued transonpt pege Al
Tr. 740809, bowever, SwfT counsel Barth asked Dr. Siman, “Is i your view that the NRC showld mquire statistcal
samples o these erercuas™ Dr. Simon repled, “Well, you know, it is like ssking » Munsier U he helieves
God, | suppose. [t & sausucal Arucie of Fudh tat samples ndom!y selecied have many features that make
them desinadle and sppropriate. So, the answer 1, “yes" With that counsel Barh concluded hus quesuons. If
Suff mended w cw this exchange o support the posiuon Uit Dr Siman's iesumony was & challenge 1o e
regulations, we strangly dusagree — il jooks mare Lke the withess was bang set up Dr. Simon's response was
an hanest, f whumsical, answer 10 o devious question, the subliety of which we beleve he did not sppreciate

508



We are happy to accept Intervenors' invitation to refrain from deciding what
appears 1o us o0 be a complicated issue. While Dr. Simon's conclusions regarding
the statistical validity of FEMA's observations of route alert and bus drivers
appear 10 be beyond question, the issue of whether statistically valid sampling
techniques are required involves considerations far beyond those dealt with at
this hearir.2. Consequently we reach no conclusion as to the requirements of
footnote 4 10 §IV.F.1, and have included a discussion of Dr. Simon’s testimony
$0 as to bring this issue to the attention of the Commission.

1. CONCLUSION

We have concluded, for the reasons indicated in the foregoing, that the
February 13, 1986 Exercise of the offsite emergency plan for the Shoreham
Nuclear Power Siation did not comply with the requirements of 10 C.F.R. Part
50, Appendix E, §IV.F 1.

In accord with 10 C.F.R. § 2.760(a), this Partial Initial Decision will constitute
the final action of the Nuclear Regulatory Commission thirty (30) days after its
date unless an appeal is taken. In accordance with 10 C.FR. §2.762(a), any
party may take an appeal by filing a notice of appeal within ten (10) days afler
service of this Partial Initial Decision.

THE ATOMIC SAFETY AND
LICENSING BOARD

Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

John H Frye, 111
ADMINISTRATIVE JUDGE

Bethesda, Maryland
December 7, 1987
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the SAFETEAM program before the employees choose o submit information
to the program rather than submitting information to the NRC.

As bases for these requests, GAP asserts that (a) allegations of wrongdoing
were idenufied; that is, workers who turned over allegations to the SAFETEAM
were harassed, fired, o otherwise discriminated against; (b) the Office of Inves-
tigations (OI) did not analyze the safety >ignificance of the investigative short-
comings of the SAFETEAM program; (¢c) the SAFETEAM prersam was not
being properly implemented and was ineffective; (d) SAFETEAM interviewers
are inadequately trained; (e) deficiencies reported o the SAFETEAM are not
recorded on nonconformance reports and are not evaluated by the viwe Quality
assurance/quality control staff; and (f) there is no quality check or accountability
for the SAFETEAM program.

2. Background

The SAFETEAM prog.am at the Fermi-2 plant was instituted in 1983 and
implemanted voluntarily by the Licensee to assist plant managers in the carly
identification and wvestigation of ¢rrors or omissions during all phases of plant
caastruction ana operation. The program, in principle, provides an oppertunity
for site workers 1o express, in confidencs, concerns that may not be recognized or
effectively responded 1o through normal channels of communication within the
Licensee's organization. The program is designed 10 provide early identification
and correction of pioblems pertaining 0 public safety, industrial safety, and
other less significant problems. The Licensee considers the program (o be a
safety net surrounding the project. The SAFETEAM program is not required by
current NRC regulations and is separate and independent from the Licenses's
programs and controls required to comply with NRC regulatory requirements.
These latter programs are inspected against existing NRC regulauons and license
requirzments.

As a result of allegations received by the NRC in 1985 expressing coticern
with the SAFETEAM program, the Licensee agreed to complete ¢ review of the
SAFETEAM program prior (o the Commission's cons.deration of the issuance
of a full-power operating license for Fermi-2. At that time, the SAFETEAM
ies contained appioximately 750 concerns. Based on discussions held with
the NRC, the Licensee agreed 1o samole at least $0% of the safety-related
concerns on file. The NRC regional inspection staff then reviewed all of the
SAFETEAM files with the Licensee 1 order to appropriateiy classify concerns
having potential safety significance. All of the safety-related concerns were then
divided equally between the Licensee and the NRC inspectors for subsequent
review. In addition, the NRC randoinly reviewed about 20% of the safety-related
concerns initilly reviewed by the Licensee. Further, the Ol indep2endently
investigated the SAFETEAM program, at the request of the Region 111 Regional
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Administrator, to assdss the adequacy and effectiveness of the S. 'ETEAM
progi.am and its implementauon in the identification, dispositor, and resolution
of both the technical and wrongdoing issues

As a result of these inspections and the Ol investization, ¢¢-ain programmatc
weaknesses wer ; identified; however, safety-. 2l.ted concerns .ere found to have
been proper!; addressed by the Licensee. The vesults of the NRC inspectuon
findings were documented in NRC Inspection Report Nos. 50-341/85029 and
50-341/85037, and were discussed during a subsequent Cxnmission meeting
(see Commission Me=ting Trauscript, Juiy 10, 1985, at 27-34), SAFETEAM
issues were deliberated and no impedimen' 10 full-powy* hcensing were found
by the NRC.

3. Discussion

The NRC *as re/izwed the Petitioner's request that - ©receeding be initiated
o modify, s:spei”® or revoke the Ferm-2 license pursuant 1o § 2,200 in light
of the asserucns myuc® in the May 7, 1987 Petition concerning the Fermi-2
SAFETEAM program i1« NRC findings and determinations reludve 10 cuch
asserted basis follow:

(a) Worker: & o Turned Over Allegations to the SAF E15AM Were
1! rassed,  rossured, Forced 1o Quit, Fired, or Otherwise Discriminated

. el

The ¥etiicoe  provides no specific informaiion to suppont its claim, None
of the NRC » ections of the Ol svalation of the SAFETL AM identified
any concern rejarding discriminatory ‘«t-on azainst workers because U~y had
‘urn.. over allegations o the SAFETEA M. Notabiy, i Sale Ersrgy Toalition
of Michigan (STCOM!) was requested oy letter dated March 30, 1987, before
the § 2.206 Petion was filed, to provide specific factus! information related to
any safety issue SECOM has not responded to the NRC request.

(b) O Did Not Anuiyze the Safety Signific w:ice of the Investigative
Shortcomi:.gs of the SAFETE."M Program

The Petitioner & correct in that O' did not analyze (he <afety significance
of the discrete inspection matters (o.@uned in the SAFETEAM program. This
is not | ~tjon of Ol. Thz purpose of th. Ol independent review of the
SAFE '/ .~ seram was 10 evaluaie Bie SAFETEAM process. Ol invesu-
gated . ' FTEAM program for overall adequacy and effectiveness: the
SAFETEAM program was specificallv checked o determine how issu2s of po-
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tenual safety significance and/or wrongdoing were identified, investigated, and
ultimately resolved. It is a matter of record that Ol identified deficiencies in the

program. In a letter o James G. Keppler from Ben B. Hayes, dated October 4,
1985, Ol determined that:

mFdeum;mwumnﬂﬁuwwbyuMnmumw
pm.hmdwiwmmm,mmc‘m.wm!ﬂan informauon
because of this apparent inexpenience. Ol bases this conclusion on the fact that the interviews
which were reviewed in the investigative files could not provide information concerning basic
questions such as who, what, when, where, how or why. The Fermi Safeteam Program,
theretore, did not exhibit the charactenstics normally attributed 1o an investgative activity.

Notwithstanding this finding and a similar conclusion reached by the regional
inspection staff, the NRC concluded that the technical issues identified in
SAFETEAM file cases were satisfactorily resolved and they did not impact
public health and safety. This review is documented in NRC Inspection Report
No. 50-341/85037 (§4.b at 7 and § 12.¢ at 14-15).

(¢) The SAFETEAM Program Was Not Being Properly Implemenied and
Was Ineffective

The Petitioner reiwerates findings contained in NRC Inspection Report No, 50-
341/85037 and those resulting from GAP's own interview of site workers
who have expressed dissatisfaction with the SAFETEAM process. However,
a stated above, the Licensee was informed of the programmatic weaknesses
ot the SAFETEAM program and has since improved the effectiveness of its
voluntary program. The programmatic weaknesses cited by the Petitioner (at 4-
5 of the Petition) are taken from NRC Inspection Report No, 50-341/85037 (at

15). Although the Petitioner highlights the weaknesses, it fails o acknowledge
the follow-on conclusion which states:

Although some flaws were identified an overall good effort went into the SAFETEAM
project ..thhMVcthpo&uuwnmkmmdnum-
wummmwyw.

B&wudnSAFEﬁAMmuavolumpmmmmcspecw in-
spections and Ol evaluation identified no safety-related .oncerns that were not
properly addressed, the NRC considers this issue reso!ed. No additional inspec-
ton of the SAFETEAM program has been conducted nor is one contemplated.
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(d) SAFETEAM Inierviewers Are Inadequately Trained
The Peutioners state (at 6 of the Petition):

Another basic problem with the SAFETEAM system results from the inadequ ie waining
SAFETEAM interviewers receive in the areas of allegation investigation, and nuclear power

plant regulation.

This shoricoming was identified by both the independent OI and the regional in-
spection staffs from their reviews of the SAFETEAM process. The Ol evaluation
report was especially critical of this shortcoming. Notwithstanding this short-
coming, the NRC found no impact on public health and safety. The Licensee
has improved the overall effectiveness of the SAFETEAM program processes.

fe) Deficiencies Reported to the SAFETEAM Are Not Recorded on
Nonconformance Reports and Are Not Evaluated by the Site Quality
Assurance/Quality Control > aff

The Petiioner asserts (at 8 of the Petibon) that because of deficiencies
that exist in the documentation of SAFETEAM reviews, a large number of
safety-related deficiencies are allowed o exist in the SAFETEAM files without
requiring compliance with federal regulauons. Exisung federal regulations (i.e.,
10 C.FR. Part 50, Appendix B) address the handling and disposition of safety-
relaird deficiencies. Furthermore, none of the special inspections or the Ol
evaluauon identified deficiencies in the Licensee's treatment of safety-related
1ssues with respect 1o the requirements of Part 50, Appendix B. The NRC
inspectors have found (as documented in NRC Inspection Report No. $0-
341/85037 at 19) that appropriate action is being taken to resolve safety-related
matters brought to the attention of the SAFETEAM by site workers,

(f) There Is No Quality Check or Accounability for the SAFETEAM Program
The Petitioner states (at 8 of the Petition):
The NRC has provided the SAFETEAM with a mechanism (0 avoid regulatory accauntability

for vialations of federal requiren s, The program does not even aempt 1o comply with
10 CFR. Part S0, Appendix B criteria.

While the NRC encourages programs like SAFETEAM, such programs are
voluntary and are not required by NRC regulations. The requirements of Part
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(. Appendix B, have been and are currently adequately implemented by the
Fermi-2 quality assurance program.'

4. Conclusion

In summary, the asserted concerns regarding th® SAFETEAM program have
been reviewed by the Licensee and the NRC, including a review by NRC
C/1. These reviews indicate that there is no support for the relief requested in the
T'etition and that there is an absence of a substanual health and safety issue that
would cause the Staff to initiate show-cause proceedings. See Northern Indiana
Public Service Co. (Bailly Generating Station, Nuclear-1), CLI-78-7, 7 NRC
429, 433-34 (1978), aff'd sub nom. Porter County Chapter of the l:aak Walton
League, Inc. v. NRC, 606 F.2d 1363 (D.C. Cir. 1979)).

Accordingly, the Petitioner’s request for action pursuant to § 2.206 is denied.

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor

Regulation

Daied at Bethesda, Maryland,
this 8th day of December 1987,

‘NMMWMWQMMhWAMmummmmm&1C
081 o 1417) This angument s muspiaced Manual Chapter 0517 makes clear hat
the policies and procedures set fonh therein apply only 1o allegations “recaved for resalution by NRC offices
See Chapiens 031701 and 0517-022. The policies ana procedures of these Manual Chapiers are iternal NRC
procedures which are nat applicable to aliegauons received by o Licenses rough the SAFETEAM program
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HOUSTON LIGHTING AND ‘
POWER COMPANY, et al.
(South Texas Ficlect, Units 1
and 2) December 13, 1887

The Director of the Office of Nuclear Reactor Regulation denies a peti-
don filed by Lanny Sinkin on behalf of Citizens Concerned About Nuclear
Power, Inc. (CCANP) requesting that the record in the South Texas Nuclear
Project (STNP) licensing hearings be rcopened and that fuel loading be sus-
pended. CCANP based its request on testimony of intimidation and harassment
by NRC personnel before a Senste Committee, which CCANP claims sheds
doubt on the credibility of NRC witnesses at the STNP licensing hearing.

RULES OF PRACTICE: PETITIONS UNDER 10 C.F.R. §2.206

The Nuclear Regulato-y Commission, havirg already considered and resolved
in a licensing proceeding the issues that a petitioner raises, need not reconsider
those issues if the petitioner provides no information relating the testimony be-
fore Congress with the spacific facility and petitioner already had an opportunity

e to examine NRC witnesses o determiine credibility at the prior hearing. Con-
; jecture by petiuoners is not enough



THE STANDARDS FOR INITIATING PROCEEDING UNDER
10 C.F.R. §2.206

The standards for initiatng a proceeding under 10 C.F.R. §2.206 based on
alleged defects in the earlier licensing hearing record is the same as that for a
motion o reopen under 10 C.FR. §2.734 (i.e., requiring a demonstration that
a different result would be reached).

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

On May 29, 1987, Lanny Sinkin, on behalf of Citizens Concerned About Nu-
clear Power, Inc. (CCANP or Petitioner), filed a motion before the Commission
requesting that the record in the South Texas Nuclear Project (STNP) licensing
hearings be reopened and that fuel loading, then scheduled for June 1987, be
suspended pending resolution of the matters described in the motion. By Mem-
orandum and Order dated July 24, 1987, the Commission denied the request for
a stay of fuel loading and referred the remai..ier of the motion to the Staff for
consideration under 10 C.FR. §2.206.'

In its mouon, enuted “Intervenor Citizens Concerned About Nuclear Power,
Inc, Motion to Reopen the Record,” the Petitioner asserted that the Atomic
Safety and Licensing Board (ASLB or Licensing Board) decisions with regard 10
STNP should be altered. The Petitioner asserted as grounds for this request that,
based upon tesumony given by NRC witnesses during hearings .ommencing
on April 9, 1987, before the Senate Committee on Covernmental Affairs, there
Is evidence of intimidation and harassment of NRC personnel in Region IV
which sheds doubt on the credibility, accuracy, and objectivity of the tesumony
presented by NRC personnel in the operating license proceeding on which the
Licensing Board relied in reaching its decisions.

By letter dated August 27, 1987, the Petitioner was informed that its petition
would be treated under §2.206 of the Commission's regulations and that a
decision would be issued within a reasonable amount of time.

The evaluation of matters raised by the Petitioner have now been completed,
and for the reasons stated in this Decision, the Petitioner's request is denied.

" The Office of Nuclear Reacicr Regulsuon suthonzed 1 ow-power | cense for STNP Unit | on August 21, 1987
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DISCUSSION

A brief historical review is helpful at this point in order to respond o the
Peutioner’s concerns,

An Atomic Safety and Licensing Board conducted hearings involving the
application for operating licenses for the South Texas Nuclear Project, Units
1 and 2, by Houston Lighting & Power Company (HL&P), the City Public
Service Board of San Antonio, Central Power and Light Company, and the City
of Austin, Texas (hereinafter referred Lo collectively as the Applicants). HL&P
was the Lead Applicant and was designated the responsibility for construcung
and operating the plant. This proceeding was divided into three phases. The
first phase included various contentions that bear on the managerial character
and competence of HL&P 0 operate nuclear facilities. The intervenors in that
proceeding included the Petitioner here, CCANP.? As a result of information
that was revealed during the course of the Phase | hearings — particularly (1)
the issuance of the Quadrex Report, a consuitant’'s study that was extremely
crivizal of the design-engineering efforts of HL&P's contractor, Brown & Root,
Inc. (B&R), and (2) the subsequent replacement of B&R by new contractors —
the ASLB was not able to complete the record on the character and competence
issues. The ASLB deferred to Phase Il those issues that were not resolved in
Phase 1.

In Phase 11, the ASLB considered five additional issues related to character
and cor.petence, one issue related to the Applicants’ quality assurance program
for operation, and a contention dealing with the design and construction of
the STNP 1o withstand hurricanes* The ASLB found that, subject o certain
caveats, HL&P possessed adequate managerial character and competence for
the Applicants 10 be granied operating licenses for STNP Units 1 and 2.

In Phase I1I, two aspects were considered related to the contention dealing
with the adequacy of we design and construction of STNP to withstand hur-
ricanes and hurricane missiles® In its Partial Inital Decision for Phase 111, the
ASLB authorized the Staff 1 issue licenses permitting fuel loading and low-
power operations upon completion of its technical review.*

On October 8, 1986, the Atomic Safety and Licensing Appeal Board,
sua sponte, reviewed and affirmed the last two of the Licensing Board's
decisions. ALAB-849, 24 NRC 523 (1986). The Commission did not review the

The only cther intervenor besides CCANP was Cidizens for Bquitable Usilives, Inc. (CFL). CEU withdrew fram
he proceding pror W the Phase | heanngs.

YLBP84-13, 19 NRC 659 (1984), off'd in part, ALAB.799, 21 NRC 360 (1985), review declined by the
Commusnion, Latter dated July 30, 1988

SLBP-26 15, 23 NRC 595 (1986)

SLBP-8629, 24 NRC 295 (1986)

Sid u 2
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Appeal Board's decision, and it became a final agency decision in December
1986,

On April 9, 1987, Senator John Glenn, Chairman of the Senate Commitiee
on Governmental Affairs, heid hearings o examine, among other matters, the
conduct of certain NRC actions, none of which is directly related to the South
Texas Nuclear Project.

The thrust of the petition is that, based on the statements made by a number
of individuals before this Cornmittee of Congress, the validity of the testimony
heard and cenain other information considered by the ASLB in the South Texas
hearing is brought into question. The Peutioner suggests that both the Staff's
testimony and a response filed by the Staff (treated by the ASLB as a response 10
a mouon for summary disposition) may be biased as a result of undue influence
by NRC management at Region IV and/or Headquaners. For this reason, the
Petitioner requests that further hearings be held to permit examination of all NRC
witnesses esufying in the Sourk Texas proceeding as well as of other witnesses
who provided information 1o the NRC's Office of Inspector and Auditor (O1A
Investigator, Mr. George Mulley.” For the following reasons, the relief requested
is denied.

The only testimony referenced by the Petitioner that was given before the
Senar. Commitiee on Governmental Affairs which is arguably pertinent 1o the
rel’.( sought by the Petitioner is that given by Messrs. H. Shannon Phillips
and George Mulley.! However, their testimony, as well as the OIA investigation
that was the subject of their westimony, both perain 10 circumstances arising
in connection with the Comanche Peak Steam Electnc Station, another facility
located in the State of Texas but being constructed by wholly different appiicants
than the South Texas Nuclear Project.

Messrs. Mulley and Phillips have been consulted by NRC Swaff, and it has
been determined that their westimony before Congress on April 9, 1987, was
not intended by either 1o raise concerns about the South Texas Nuclear Project
review performed by the Swaff. Mr. Phillips also confirms that neither the
lesumony that he gave in the South Texas proceeding as a member of the NRC
Staff panel nor his inspection efforts at the South Texas facility were biased as

the prosecutan of cnmunal violatons of NRC regulatons, and Ban Hayes, the Dimcior of the NRC's Office
of Investgsuans (O These excerpus are general sulements that do not raise iskues concerming he credibility
dwmmmnmmwmmmmummsunum;m
ummwwmmmnmmwmswhwmdu Absent such 3
showing, further actian with regard to Uus tesumany s not warmnied See. e g Phuladelpiie Flectne Co (Limenck
Generaung Sution, Usits | and 2), DD-85-11, 22 NRC 149, 154 (1985)
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a result of influence by either Region IV or Headquaners management. Like
assurances have been obtained from Mr. Shewmaker and Mr. D.W. Hayes, the
other members of the Staff's witness panel that testified in the Sowth Texas
proceeding.

With respect 10 the Staff's testimony relating o the summary disposition
ruling discussed by the Petitioner,’ no substantive reason is presented Lo question
the veracity of the swatements made under oath by the Swlf witnesses, The
essence of Petitioner's assertions regarding this matter is that the Staff “grossly
abused the use of ‘open items’ W avoid writing up violations,” 5o as not 10 hinder
the Applicants from obtaining operating licenses for STNP. However, no specific
information regarding the South Texas Nuclear Project is given in the peution
to support this assertion, which rests only on the inferences drawn by Petitioner
from a reading of the staw:ments made before Congress. As discussed above,
Mr. Phillips, who was a principal inspector at the South Texas Nuclear Project,
has confirmed that both his wstmony and his inspection efforts were unaffected
by pressure from either Region IV or Headquariers management. Thus, there
is no reason to question the categorization of deficiencies found as either open
items or violations.

In addition, the Petitioner's request does not seek (o raise any new substantive
issue but, at most, requests an opportunity to challenge the credibility of the
testimony and a summary disposition granted by the ASLB. This opportunity
was already afforded in the context of the hearing held in the past. The Petitioner,
as « party to the procecding, had full opportunity to cross-examine every Staff
witness concerning the preparation of his testimony to determine whether there
was any bias that might affect the weight to which it was properly entiled. And
while the specific statements and views more recently made known through the
OIA report and subsequent congressional tesumony were not available o the
Petitioner at the time of the hearing, there is no reason given by the Peutoner o
believe that information regarding NRC management influence could not have
been elicited at that ume if it could be shown 1o be at all relevant to the Sowh
Texas proceeding, as opposed to Comanche Peak. Indeed, a review of the cross-
examinauon of the Staff panel, which notably included one of the individuals
who recently testified before Congress (Mr. Phillips), reveals that the panel’s
credibility was in fact questioned. See Tr, 9872, Consequently, the credibility of
the Staff and the weight to be given its evidence was considered by the Licensing
Board in its decisions. With respect to the summary disposition ruling cited by
the Petitioner, the ASLB had found that the Petitioner had failed to provide any

¥ The niling in question occurred when the ASLB granted summary disposiuon dunng the Phase |I proceeding for
e remaining management compamce ssues CCANP had contended Wt summary disposiion was nappropase
unce all apen ems n [&F mspartion repors consutuied unresolved faciual questans heanng an the sdeguacy
of Applicants’ campetence. LBP-16 15, 23 NRC at 629-36
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reasons why any particular open items should have been classified as a violation
and had not even attempted to relate particular open items to the NRC criteria for
violations. 23 NRC at 635-37. The record thus demonstrates that the Petitioner
failed 1o thoroughly pursue the open-item issue at the time of the hearing in the
South Texas proceeding.

The principle is firmly established that parties must be prevented from
using §2.206 procedures as a vehicle for reconsideration of issues previously
decided. See General Public Utilities Nuclear Corp. (Three Mile Island Nuclear
Station, Units 1 and 2; Oyster Creek Nuclear Generating Station), CL1-85-4, 21
NRC 561, 563-64 (1985) (citing cases). In this regard, the Commission's denial
of a petition o review a Director’s Decision under §2.206 in Northern Indiana
Public Service Co. (Bailly Generaung Stauon, Nuclear-1), CLI-78-7, 7 NRC
429, 434 (1978), provides significant precedent. There, the Commission stated:

The Director properly has discretion o differentiate between those petitions which, upon
examination, indicate that substantial issues have been raised warranting institution of a
proceeding, and those which seek Lo recpen issues previously resolved, or those which serve
merely w0 demonsirate that in hindsight, even the most thorough and ressonable of forecasts
will prove 10 fall shon of absolute prescience.

Here, nothing presented in the peution rises to more than mere speculation that,
in connection with the Sowth Texas proceeding, there may be some question
as 1o the weight p. sperly given 10 the Staff’s testimony and the granting of
summary disposition; however, no “substantial issues” have been raised.

And, while not minimizing the significant role of the Staff in the NRC's
adjudicatory proceedings, even if it were shown with greater conviction that
some doubt may be present with respect 1o the weight accorded the Staff's
evidence, the institution of a further proceeding for the purposes described in
the peution is not compelled. The unquestionable burden of proof with respect
Lo matters in controversy in any NRC licensing proceeding (indeed, in regard 1o
the entirety of the applicaton for operating licenses) falls on the applicant. 10
C.FR. §2.732. Thus, under the circumstances described in the petition, to
warrant the initiation of yet a further evidenuary proceeding as requested, the
Petiioner would have o demonstrate that a different result would have been
reached by the Licensing Board in spite of the evidence of record adduced by
the Applicants. Stated otherwise, a petitioner would have to show that, but for
the evidence given by the Staff on those matters in controversy, the evidence
presented by the applicant was insufficient o sustain its burden and thus the
application should not be granted.

The standard for reopening hearings under §2.206 would thus be the same
as that for a motion 0 reopen under 10 CFR. §2.73 (ie, requiring a
demonstration that a different result would be reached). In this instance, the
petition simply speculates as to the applicability of the statements made before
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Congress concerning Comanche Peak 0 the South Texas proceeding and fails
o establish how, even if applicable, these statements might have altered the
outcome of the proceeding. Such conjecture falls far short of the requisite factual
specificity that might provide a sufficient basis for action. See Public Service
Co. of Indiana (Marble Hill Nuclear Generating Staton, Units | and 2), CLI-
80-10, 11 NRC 438, 443 (1980).

CONCLUSION

In sum, the Petitioner has failed 1o provide any new evidence that would
warrant the relief that it has requested. Consequently, the Petitioner’s request is
denied.

A copy of this Decision will be filed with the Secretary for the Commission's
review in accordance with 10 C.F.R. § 2.206(¢) of the Commission’s regulations.

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 13th day of December 1987,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of

POTENTIAL IMPLICATIONS OF
CHERNOBYL ACCIDENT FOR ALL
NRC-LICENSED FACILITIES December 15, 1987

The Director of the Office of Nuclear Reactor Regulation acts on a request by
the Government Accountability Project (GAP) and others (together, Petitioners)
that the NRC (1) suspend further licensing of nuclear facilities in the United
States pending completion of a study and report on the accident at the Chernoby |
plant, (2) review the findings of the final report for their applicability to facilities
licensed by the NRC, and (3) request public comments on whether the record
should be reopened 0 consider new issues raised in the final report that are
matenal 1o any pending licensing proceeding or current license. To the extent
that the Peutioners request that the Staff undertake a study and review, those
requests have, in effect, already been granted. Peutioners' other requests are
found 10 be without merit and are denied.

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206

Introduction

By letier w0 the Director of the Office of Nuclear Reactor Regulation,
dated May 1, 1987 (Petition), Thomas Carpenter, on behalf of Government
Accountability Project (GAP) and others (  rether, Petitioners), requested that
the Commission order immediate implementation of the relief that the Petitioners
had requested in a peution filed on May 6, 1986, as a result of the April 25,
1986 accident at the Chernoby! power station in the Ukraine, USSR, The action
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Immediately upon learning of the event at the Chernobyl plant in the Soviet
Union, the NRC formed a task force t evaluate thorcughly the accident and
to learn as much as possible about its causes, course, and consequences. The
results of this effort, including a detailed account of the accident progression
at Chernobyl, were published in January 1987 in NUREG-1250, “Report on
the Accident at the Chernobyl Nuclear Power Siation,” which was prepared
collaboratively by the NRC, other U.S. government agencies, and other groups.

The NRC also has issued for public comment a draft report entitled, “Implica-
tions of the Accident at Chernoby!| for Safety Regulauon of Commercial Nuclear
Power Plants in the United States™ (NUREG-1251, August 1987). NUREG-1251
assesses the implications of the Chernobyl accident with respect o a number of
reactor safety regulatory issues associated with significant factors that led to or
exacerbated the consequences of the Chernobyl accident. These issues include
the areas of administrative controls and operational practice, design, contain-
ment, emergency planning, severe-accident phenomena, and graphite-moderated
reactors.

The causes of the accident at Chernobyl are documented and discussed in
detail in NUREG-1250. As set forth therein, although the Chernoby! accident
was initialed by serious operator violauons of safety procedures, the ensuing
reactor damage stemmed from basic design features of the RBMK 1000 reac-
tor. The design of reactors in the United States specifically precludes the type
of damage that occurred at Chernobyl. The RBMK reactor design does not
use large steel reactor pressure vessels with water as a moderator, such as are
employed in the designs of reactors in the United Stawes. Rather, the RBMK
uses a graphite-moderated pressure tube concept, which, in some conditions or
modes of operation, has an undesirable characteristic known as a positive void
coefficient.

A positive void coefficient means that rapid power increases, leading to
vaporization of cooling water in the pressure tubes, will produce further power
increases. This condition is extremely difficult 0 control. At Chernobyl, this
condition developed so quickly that the operators and automatic safety systems
had no opportunity to respond, and an explosion resulted. In addition, before
the event, some safety systems had been deactivated and a number of operaung
procedures were violaled. Moreover, the slow-acting safety control rod system
of the RBMK design further contributed (0 the event, which was exacerbated
sull further by the ensuing graphite fire.

In the United States, as commercial nuclear power was being developed, the
importance of control stability and negauve void and r.egative power coefficients
was explicitly recognized. As documented in NUREG-1251, the nuclear cores
of commercial reactors in the United States are designed specifically 0 prevent
the power instability that caused the Chernoby! accident. Unlike the Chernobyl
reactor, the cores in reactors in the United States are equipped with fast-acung
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safety control rod systems. Thus, because of the physics inherent in their design,
reactors in the United Swates respond 1o an increase in voiding by reducing
power,

Notwithstanding important design differences between the Thernobyl reactor
and commercial reactors in the United States, the findings from NUREG-1250
and NUREG-1251 have added to our understanding of some of the phenomena
that may be involved in a severe nuclear accident, and they have previded some
additional insights that are useful in guiding our severe-accident programs. The
overall conclusion of the Staff regarding the implications of the Chernobyl
accident for the safety regulation of commercial nuclear power plants in the
United States is stated in NUREG-1251 as foliows:

No immediate changes are needed in the NRC's regulations regarding the design or operation
of U.S. commercial nuclear reactors. Nuclear design, shutdown margin, containment, and
operational controls at US. reactors protect them agamnst & cambination of lapses such as
those expenenced at Chernobyl. Although the NRC has al ways acknowledged the possibility
of major accidents, us regulatory requirements provide adequate protection against the
nsks, subject 10 continuing vigilance for any new information that may suggest paricular
weaknesses, and also subject 10 taking measures Lo secure compliance with the requirements.
Assessments in the light of Chernoby| have indicated that the causes of the accident have
been lasgely anticipated and sccommodated for commercial US. resr -~ designs.

Thus, the Staff's actions have essentially sausfied the requests in the Petition
that the NRC (1) study and prepare a report of the accident and (2) review
the findings of the report for applicability to currently licensed facilities. With
respect (o the Petitioners’ request that the NRC suspend the granting of operating
licenses for facilities under construction unul completion of the final repon, this
request is denied. As discussed above, the steam explosion in the reactor core,
which ruptured the reactor core and the surrounding building, was caused by
a nuclear physics design vulnerability specific 10 the RBMK reactor. Ca that
basis and because of other factors discussed above, | find that the contenton of
the Petuoners concerning the suspension of the granting of operating licenses
to facilities under construction is without merit.

nl

The Petitioners further request that the NRC request public comments on
whether the “record” should be opened 0 consider “new issues” raised in the
final report on Chernobyl that are material o any pending licensing proceed-
ing. In general, the Petitioners argue that, following the accident at Three Mile
Island, the Commission established a precedent that mandates a review of exist-
ing industry standards whenever an event within the industry provides “important
industry experience.” The Peutioners assert that the Chernobyl accident meets
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the requirement of “important industry experience” necessary for a review of
Commission and industry standards. Hence, the Pettioners claim that the Com-
mission must lake the same initiative in response (o the Chernobyl incident that
it did in reviewing its regulations following the accident at Three Mile Island,
and that a failure 1o do so, absent a full explanation, would constitute “arbitrary
and capricious behavior™ prohibited by the Administrative Procedure Act.

As discussed in the preceding paragraphs, the NRC did respond immediately
10 the accident at Chernobyl by forming a task force and coordinating a major
fact-finding effort. The NRC's commitment (0 identify the lessons learned from
the Chernobyl accident and determine their relevance o facilities in the United
States and exisung industry standards is evidenced by the publication of draft
NUREG-1251, “Implications of the Accident at Chernoby! for Safety Regulation
of Commercial Nuclear Power Plants in the United States.” After all comments
received during the public comment period are duly considered, a final report
will be issued.

The basic design differences between the RBMK reactor at Chernoby! and
reactors in the United States had a direct bearing on the NRC's response (o
the accident at Chernobyl. The accident at Chernobyl was a highly energetic
reacuvity excursion that mechanically disrupted the core. Fragmented fusl that
came into contact with water rapidly vaporized the water. This generated
combustible hydrogen by the chemical reaction of core materials and water
at the high temperatures reached in the accident. Because of the basic design
differences between the RBMK reactor at Chernobyl and reactors in the United
States, the specific accident mechanisms involved at Chernoby! have no exact
parallel in reactors in the United States. Within days of the accident at Chernobyl,
it was recognized that the inherent vulnerabilities in the REMK design were not
present in commercial reactor design in the United States. Therefore, it was
determined that immediate regulatory action was not warranted. However, as
a precauuon, it was deemed that the most prudent course of action was O
underake an intensive effort 0 understand the accident phenomenology and to
assess U.S. power plant design and operational practices in light of the factors
that led 10 and exacerbaled the accident at Chernobyl. NUREG-1251 provides
this assessment.

The Petiioners specifically identify three basic areas that they allege consu-
tute “industry weaknesses,” for which they claim consideration and revision of
exisung standards are warranted. Broadly stated, these areas involve (1) contain-
ment structures, (2) operator training, and (3) emergency planning. The Petition-
ers also state that consideration and revision of standards need not be limited to
these areas.

With regard to conwinment, the Petitioners argue that the containment
used at Chernobyl was the type commonly employed at many boiling water
reactors in the United States, and that the Chernobyl accident, in light of this
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ment system performance. This implementation is the principal NRC program
for idenufying plant-specific severe-accident risk oulliers and for implementing
new requirements. Other ongoing programs and initiatives that address the ade-
quacy of containment designs are described in more detail in § 3.1.2 of NUREG-
1251, Inasmuch as the implementation of the Commission's Severe Accident
Policy will require the review of containments for all plants, the Petitioners’
request for review of containment structures has been granted.

With regard w0 operator training, the Petitioners argue that the existing
NRC regulations governing the establishment of training programs as set forth
in 10 C.F.R. Part 50, Appendices E and F, do not provide for monitonng
operator training or the individuals who will provide such training. Asserting that
Chernoby! provides important “industry experience” in this area, the Petitioners
claim that current regulaions must be revised to provide for such monitoring.

Contrary (o the Petitioners’ assertion, 10 C.F.R. Part 50, Appendix E, §F
requires initial training, penodic retraining, and exercises 1o test the adequacy
of rraining for control room shift personnel to ensure their familiarity with emer-
gency response plans and duties. The adequacy of this training is evaluated by
NRC through inspections and exercise evaluations. With regard 1o training re-
ceived by operators in the use of and adherence 0 operating procedures, Chapter
1 of NUREG-1251 describes and assesses the adequacy of administrative con-
trols and operational practices for reactors in the United States. Section 1.1.1
provides details of NRC requirements and guidance for procedure development
and use, required procedure coverage, standards, and NRC inspecuon and en-
forcement in these areas:

mncm.mcwydmuwmum.mmuwu
measures for development and use of administraive procedures and canwrols These cantrols
mmmm.uukuumdmmm.mmm”dwmm-w
denMMan.anﬁm‘mhmﬁﬂm.Naﬂy
nn}yvommmmcmlndmmummm.hummwmn
w'n“M.WN‘Ch:W“MNmmwml
for activities affecting nuclear safety. Criterion V of 10 C.FR. S0 Appendix B, "Quality
Assurance Criena for Nuclear Power Plants and Ruel Reprocessing Plangs ” prescribes
the general requirement for having procedures and for following them A second level of
MWMfuMumMnuﬂu'lewwoam
(TS), which are & part of the license. . . . Bath Technical Specifications and Critenan V
have the force of law

Technical Specificatons require procedures Lo be reviewed by the Unit Review Group when
Mymmwmhnmm.cwlammmmqum
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changes that could affect safety. This review backs up the technical procedure writer and
hisher supervisor's decisions on safety. There is a funther screening of procedures and
changes 10 procedures © determine whether o not they may mvolve an unreviewed safery
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queston of lechnical specificauon, in which case pnor NRC approval is required by 10 CFR
50.59. The NRC requires that all of these activities, including compliance with procedures,
be penadically sudited, and sudit resulls be provided 10 approprisie management, corrective
action 13 required when deficiencies are found.

Additionally, reactor operators must be licensed by the NRC. Because plant
operation requires extensive use of procedures, operators are trained in both
the technical details of procedures and in thewr implementation. NRC examines
operators in these areas in accordance with 10 CFR Pan 55,

In view of the fact that the Commission's existing regulauons provide
for operator training, an assessment of the adequacy of the training, and an
examination of operators themselves, | find the Petitoners' contention that, in
light of Chernobyl, regulations must be revised W provide for monitoring of
operator training, 1o be without merit,

Finally, with regard 10 emergency planning, the Petiioners argue that reeval-
uauon of NRC standards for individual emergency plans is necessary to incor-
porute lessons learned from Chernobyl. The Petitioners claim that at Chernobyl,
even with well-established emergency and evacuation procedures, coordination
with local officials hindered the effectiveness of emergency efforts, The Peti-
uoners allege thai Chernobyl provides important “industry experience” in this
area and provides the greatest amount of data available against which existung
emergency and evacuation plans can be compared. Thus, the Peutioners argue
that the Commission must provide a comprehensive plan for review of emer-
gency procedures currently in place al exisung faciliues. The Peutioners also
request that the Commission provide a detailed plan for coordination among
owners, the NRC, and the state officials during emergency situations and for the
sharing of criical data on plant operation during the emergency. The Petitioners
also request that the Commission provide a public forum on a detailed plan (o be
submitied by the NRC on evacuation, on a state-by-state basis, that will provide
an overall strategy for evacuation based on individual plant design parameters.

The Peutioners did not support their claim that coordination with local offi-
cials hindered the effectiveness of emargency efforts at Chernobyl. Further, the
Peuuoners did not establish a relationship between Soviet emergency planning
and U.S. emergency planning, nor do they establish a relauonship between So-
viel emergency response at Chernobyl and a possible U.S. response during a
domestc accident. In addiuon, it should be noted that the NRC has reviewed
the Soviet emergency response (o the Chernobyl accident for implications for
U.S. emergency planning and did not identfy issues that would support the Pe-
utioners’ recommendations in this regard. Section 7.2 of NUREG-12%0 states
that, iniually, Soviet emergency response was hindered by a lack of adequate
equipment and faciliues and an underesumauon of the sevenity of the accident
by plant personnel and local officials. However, these did not prevent a massive
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R T ek, 28 and apparently effective response by the Soviets. NUREG-1250 also indicates
Wy 5 that the delays in evacuation were dictated by local radiological conditions and
logistics:

vt gty The svalable information indicaies that Soviel protecuve actions dunng the Chernabyl
: cadh 1 o emergency consisted of shellering, administration of KI, evacuatian, decontamination, and
measures o prevent radiauon exposure in the ingeston pathway

L

i The decision 10 shelter the residents of Pripyat rather than to evacuate them on the day of
the accident was based an the permissible levels of radiation measured in Pripyat, while at
: the same ume high levels were measured along potential evacuation routes.
L

Emd?mdﬂummmummmmwu(}uﬂwﬂ
because of this delayed increase in radiation levels at Pripyat and the need for coordinating
) the needed logistical resources, and prepang evacuation routes. Ad hoc evecuation plans
A ‘ had w be prepared since nat all “existing arrangements” could be applied (INSAG, 1986,
oy P 78)% Amangements for ransponation, sewing up relocation cemters, providing radiation
manitonng and decontamination services for peuple, providing replacement clothing and
aher necessities, identufying and sugmenting medical facilities, are some of the things that
had 1o be dome in order 1o carmy cut an effective evacuation These actions were planned
and put into place duning the roughly 36 hours from the ume of the accident 1o e stan of
the evacuation (Sanders, 1986, pp. 3.4)" Time was also needed 10 lake precastions along
the evacuation routes that had been contaminated above permissible levels. This was done
by using & polymer substance 1o cover land areas along the roads used for the evacuation

(Sanders, 1986, p. 4)*

In comparing the U.S. and Soviet programs, NUREG-1251 cautions that
there is a substantial difference in the emergency planning base between the
United States and the Soviet Union. Specifically, NUREG-1251 states that after
the accident at Three Mile Island, large resources were expended to improve
emergency planning and response capabiliies around plants in the United
States. The repont also states that in contrast, there is little indication that the
Soviets have comparable site-specific emergency plans for the general public
around their nuclear power plants. The report further cautions that economic and
societal differences play a part. For example, in the United States, most people
have access to private transportation, and necassary allernative transportation is
preplanned around nuclear power plants.

———
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NUREG-1250 notes that the dimensions of the Soviet response and the
uulity of the Soviet planning were dictated by the magniwde of the accident
at Chernobyl:

Simularly, the Russian delegavon also stated . . that when the response team from Moscow
and oher locations amved st Chernobyl, it found the response plans had only limited value
and that the team “ad 1o resont 10 “ad hoc” planning (Sanders, 1986).° The massive scale of
the accident probably was 8 major factor in forcing ad hoc planning, a8 it was noted 10 have
overwhelmed loal resources. This was because the release of several million cunes initially
with similar hvugh smaller releases daily was not included in Sovied preplanning (INSAG,
1986, p. 79:* ‘Warman, 19864, p. 3)." For example, & major difficulty was that because of
Un"uiud swauon . . . not all existing arrangements could be applied™ (INSAG, 1986,
p 78)

As NUREG-1251 points out, specifics of the Chernoby| release are unique to the
RBMK design. The amounts of radioactive matenal released from plants in the
United States would, for most accident sequences, be considerably less because,
among oher things, plants in the United States have substantial containments. In
addiuon, although low-probability, fast-moving accident sequences are possible,
severe accidents at plants in the United States would, in general, progress more
slowly. resulting in longer warning times before radioactve matenal would be
released,

NUREG-1251 notes that the NRC did not find any apparent deficiency in
emergency plans and preparedness in the United States, including the 10-mile
plume exposure pathway EPZ (emergency planning zone) size and the $0-mile
inge uon exposure pathway EPZ size. NUREG-1251 concludes that these zones
provide an adequaie basis 0 plan and carry out the full range of protective
actons for the populations within these zones, as well as beyond them, if the
n2ed should anse. However, NUREG-1251 does note that the planning bases
for relocaton and decontamination and for protective measures for the food
ingeston pathway are being reexamined in the light of new research information.

Regarding the Peutioners’ recommendations, the Petitioners fail 1o establish
a rexus between the alleged weaknesses in the Soviel emergency response 1o the
aC ident at Chernobyl and U.S. emergency planning and preparedness for nuc lear
pc wer plants. The Petiuoners fail 1o show that their recommendations for review
of U.S. planning are warranted by the Soviet experience at Chernobyl. Further,
U - United States’ own review of the Soviet response at Chernobyl, and its
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